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GOOD-WILL. 


Therk  are  few  subjects  in  the  law  which  seem  to  be  less  thor- 
oughly understood  and  which  have  in  consequence  given  rise  to 
more  conflicting  decisions  than  that  which  stands  at  the  head  of 
this  article.  In  nearly  every  case  which  has  arisen  the  opinion  of 
the  judge  has  been  exclusively  shaped  by  the  peculiar  facts  before 
him  ;  instead  of  deducing  the  result  from  a  comprehensive  survey 
of  the  whole  field,  the  judicial  mind  has  restricted  itself  to  the 
narrow  limits  set  by  the  facts  immediately  before  it,  and  a  strange* 
confusion  of  ideas,  sometimes  in  the  succeeding  decisions  of  the 
same  judge,  has  been  the  natural  and  necessary  consequence. 

The  best  definition  of  good-will  is  that  of  Mr.  Justice  Stort. 
"Good-will,"  says  he,  "maybe  properly  enough  described  to  be 
the  advantage  or  benefit  which  is  acquired  by  an  establishment, 
beyond  the  mere  value  of  the  capital,  stock,  funds,  or  property 
employed  therein,  in  consequence  of  the  general  public  patronage 
and  encouragement  which  it  receives  from  constant  or  habitual 
customers,  on  account  of  its  local  position,  or  common  celebrity, 
or  reputation  for  skill  or  affluence,  or  punctuality,  or  from  other 
accidental  circumstances,  or  necessities,  or  even  from  ancient  par- 
tialities or  prejudices."  (Story  on  Partnership,  §  99.)  Lord 
Eldon*s  oft-repeated  definition  of  good-will  {Oruttwell  v.  Lye,  IT 

Ves.  386)  is  far  too  nnrrow:    "  The  good- will  *  *  is  nothing  more- 
Vol.  XXIII.— 1  (1) 


2  GOOD-WILL. 

than  the  probability  that  the  old  customers  will  resort  to  the  old 
place."  In  Cfiurto7i  v.  Doitglas^  Johnson's  Ch.  Rep.  174,  V.  C. 
Sir  W.  Page  Wood  uses  the  following  language:  '"It  was  argued 
that,  in  Shakle  v.  Baker^  14  Vesey  468,  Oi'uttwell  v.  Lye^ 
17  Id.  335,  and  Kennedy  v.  Lee^  8  Meri.  452,  Lord  Eldon  has 
laid  down  the  principle,  that  an  assignment  of  the  *  good-will ' 
of  a  trade,  aimpliciter^  carries  no  more  with  it  than  the  ad- 
vantage of  occupying  the  premises  which  were  occupied  by  the 
former  firm,  and  the  chance  you  thereby  have  of  the  customers 
of  the  former  firm  being  attracted  to  those  premises.  But  it  would 
be  taking  too  narrow  a  view  of  what  is  there  laid  down  by  Lord 
Eldon  to  say  that  it  is  confined  to  that.  '  Good-will,'  I  appre- 
hend, must  mean  every  advantage— every  positive  advantage,  if  I 
may  so  express  it,  as  contrasted  with  the  negative  advantage  of  the 
late  partner  not  carrying  pn  the  business  himself — that  has  been 
acquired  by  the  old  firm  in  carrying  on  its  business,  whether  con- 
nected with  the  premises  in  which  the  business  was  previously 
carried  on,  or  with  the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  the  benefit  of  the  business.  When  Lord 
Eldon  is  speaking  of  a  nursery  garden  or  a  locality  which  the 
customers  must  frequent  to  look  at  the  flowers  and  other  things, 
:and  when  Sir  Thomas  Plumkr,  in  another  case,  in  speaking  of  a 
Tetail  shop  which  a  person  must  enter  in  order  to  buy  the  goods 
there  exposed — they  are  only,  as  it  appears  to  me,  giving  those  as 
illustrations  of  what  good- will  is.  But  it  would  be  absurd  to  say 
that,  where  a  large  wholesale  business  is  conducted,  the  public  are 
mindful  whether  it  is  carried  on  at  one  end  of  the  Strand  or  the 
other,  or  in  Fleet  street,  or  in  the  Strand  or  any  place  adjoining, 
and  that  they  regard  that,  and  do  not  regard  the  identity  of  the 
house  of  business — namely,  the  firm." 

So  in  Wedderhum  v.  Wedderhum^  22  Beav.  84,  the  Master  of 
the  Rolls,  Sir  John  Romilly,  says:  ''There  is  considerable  diffi- 
culty in  defining  accurately  what  is  included  under  this  term 
*  good-will ;'  it  seems  to  be  that  species  of  connection  in  trade 
which  induces  customers  to  deal  with  a  particular  firm.  It  varies 
almost  in  every  case,  but  it  is  a  matter  distinctly  appreciable  which 
can  be  preserved  (at  least  to  some  extent)  if  the  business  be  sold 
as  a  going  concern,  but  which  is  wholly  lost  if  the  concern  is 
wound  up,  its  liabilities  discharged  and  its  assets  got  in  and  dis- 
tributed." 


GOOD.WILL.  8 

At  one  time  before  clear  notions  as  to  the  full  r:aturc  of  good- 
will had  attained  the  ascendant,  this  idea  that  it  was  purely  local 
seems  to  have  been  firmly  rooted.  Whatever  may  have  been  Lord 
Eldon^s  opinions,  his  loose  expression  in  Cruttiodl  v.  Lye  was 
closely  followed  both  in  England  and  America.  In  Ohmum  v. 
Bewes^  5  Russ.  29,  the  unexpired  term  in  a  house  and  the  good- 
will of  a  business  established  in  it  were  sold  in  a  creditor's  suit, 
with  the  consent  of  a  creditor  of  the  lessee  with  whom  the  lease 
had  been  deposited  as  a  security,  and  brought  a  less  sum  than  the 
amount  of  the  debt :  Sir  John  Leaoh,  M.  R.,  said:  ''The  good- 
will of  the  business  is  nothing  more  than  an  advantage  attached  to 
the  possession  of  the  house,  and  the  mortgagee,  being  entitled  to 
the  possession  of  the  house,  is  entitled  to  the  whole  of  that  ad- 
vantage. I  cannot  separate  the  good-will  from  the  lease."  The 
whole  of  the  proceeds  of  the  sale  was  ordered  to  be  paid  into 
court.*  So  in  Dougherty  v.  Van  Nostrand,  1  Hoff.  68,  it  was 
held  that  the  good- will  attached  to  the  lease  of  premises  formerly 
occupied  by  partners,  and  that  the  value  of  the  lease  was  en- 
hanced by  the  good-will,  which,  it  seems,  Ass't.  V.  C.  Hoffman 
considered  to  be  inseparably  attached  thereto.  So  in  Williams  v. 
Wilson^  4  Sand.  Ch.  379,  the  Vicc-Chancellor  ordered  the  receiver 
to  sell  the  lease  of  premises  occupied  by  partners  between  whom 
difficulties  had  broken  out,  together  with  the  good-will,  &c.  In 
EUioU'9  App.,  10  P.  F.  Smith  161,  Read,  J.,  says  that  "the 
good-will  of  an  inn  or  tavern  is  local,  and  does  not  exist  inde- 
pendently of  the  house  in  which  it  is  kept." 

Perhaps  the  earliest  example  of  good-will  in  the  books  is  to  be 
found  in  QibhlettY,  Read^  9  Mod.  460  (17  George  II.).  The  ques- 
tion was  whether  some  shares  of  the  profits  of  a  newspaper  subse- 
quent to  the  testator's  death  were  part  of  the  said  testator's 
personal  estate.  Lord  Hardwicke  rlecided  in  the  affirmative. 
**  This  has  been  resembled  to  the  case  of  a  shoemaker,  and  in  that 
case,  suppose  the  dealing  has  beeri  extensive  and  carried  on  in 
partnership  and  with  the  father's  stock,  the  son,  who  is  executor, 
would  be  accountable.     Suppose  the  house  was  a  house  of  great 

1  Doubtless  all  that  the  Master  of  Rolls  meant  to  decide  in  the  foregoing  case 
was  that  the  mortgagee  had  a  lien  upon  the  good- will  as  well  ns  upon  the  lease, 
or,  in  other  words,  that  the  lesjtee  had  made  an  equitable  morttrn^e  of  both.  Too 
general  language  is  always  liable  to  be  mieundcrstood,  and  it  will  be  seen  that  in 
New  York  the  language  of  this  decisioo  was  literally  followed. 
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trade,  be  must  account  for  the  value  of  what  is  called  the  good-will 
of  it."  Defendant  was  accordingly  charged  with  the  profits  from 
testator's  death.  Attention  to  this  decision  in  later  cases  would 
have  corrected  the  erroneous  idea  that  good-will  was  necessarily  and 
in  all  cases  local,  an  idea  which,  as  we  have  seen,  prevailed  for  no 
inconsiderable  time. 

This  case  practically  decided  that  the  name  of  a  literary  pro- 
duction was  valuable  and  constituted  part  of  the  good-will.  For, 
as  was  said  by  the  Master  of  the  Rolls,  in  Bradbury  v.  Diekens, 
27  Beav.  53,  *'  the  property  in  a  literary  periodical  like  this  is 
confined  purely  to  the  mere  title,  and  the  title  of  this  work  is 
*  Housebobl  Words,'  and  that  forms  part  of  the  partnership 
assets,  and  must  be  sold  for  the  benefit  of  the  partners,  if  it  be  of 
any  value."  This  principle  of  the  value  of  the  mere  name  of  a 
newspaper  or  periodical  has  been  frequently  recognised.  See 
S^ogg  V.  Kirby,  8  Ves.  215 ;  Bell  v.  Locke,  8  Paige  Ch*  75 ;  Hoi- 
den*s  Adm,  v.  McMakin,  1  Pars.  Eq.  270. 

Thus  far  wc  have  considered  the  question  of  good-will  princi- 
pally as  afiecting  but  a  single  person.  But  the  cases  occur  most 
frequently  on  disputes  between  partners.  It  has  frequently  been 
held  that  the  firm  name  constitutes  part  of  the  good-will  belonging 
to  the  partnership.  In  Churton  v.  Douglas,  Johns.  Ch.  R.  174,  the 
Vice-chancellor  says :  '*  The  name  of  a  firm  is  a  very  important 
part  of  the  goo<l-will  of  the  business  carried  on  by  the  firm.  A 
person  says,  I  have  always  bought  good  articles  at  such  a  house 
of  business;  I  know  it  by  that  name,  and  I  send  to  the  house  of 
business  identified  by  that  name  for  that  purpose.  There  are  cases 
every  day  in  this  court  with  regard  to  the  use  of  the  name  of  a 
particular  firm,  connected  generally,  no  doubt,  with  the  question 
of  trade-mark.  But  the  question  of  trade-mark  is  in  fact  the 
same  question.  The  firm  stamps  its  name  upon  the  articles.  It 
stamps  the  name  of  the  firm  which  is  carrying  on  the  business  on 
each  article  as  a  proof  that  they  emanate  from  that  firm ;  and  it 
becomes  the  known  firm  to  which  applications  are  made,  just  as 
much  as  when  a  man  enters  a  shop  in  a  particular  locality.  And 
when  you  are  parting  with  the  good-will  of  a  business,  you  mean 
to  part  with  all  that  good  disposition  which  customers  entertain 
towards  the  house  of  business  identified  by  the  particular  name  or 
firm,  and  which  may  induce  them  to  continue  giving  their  custom 
to  it.  *  *  That  the  name  is  an  important  part  of  the  good-will  of 
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a~  basiness  is  obvious,  when  we  consider  that  there  are  at  this 
moment  large  banking  firms,  and  brewing  firms,  and  others,  in 
this  m^etropolis  which  do  not  contain  a  single  member  of  the  indi- 
vidual name  exposed  in  the  firm.'*  Accordingly  where  the  de- 
fendant John  7)ou^la8,  formerly  a  member  of  the  firm  of  John 
Douglas  <f  (7o.,  had  sold  all  his  share  in  the  *'  good-will "  of  the 
partnership  to  plaintiffs,  who  were  his  former  partners,  he  was  re- 
strained from  using  the  firm  name  of  John  Douglass  ^  Co.^ 
although  his  own  name  was  John  Douglass  and  he  was  associated 
with  others  in  partnership,  and  the  'Vice- Chancellor  went  on  to 
say  that  if  the  old  firm  name  had  been  merely  ^^John  DouglaSy^ 
and  there  had  been  a  sale  by  an  individual  of  that  name  of  all  his 
share  in  the  good-will  of  the  firm,  and  ''that  he  had  secured  the 
three  managing  men  in  the  former  business,  and  was  going,  as  here, 
to  set  up  the  old  firm  of  '  John  Douglas '  with  these  three  men,  I 
should  hold  then,  as  I  hold  now,  that  he  was  not  at  liberty  to 
trade  under  such  misrepresentation.*' 

The  same  principle  was  held  in  Rodgers  v.  Nowill^  3  De  G.,  M, 
k  G.  614,  and  6  Hare  825.  Joseph  Rodgers  ^  Co.  obtained  an 
injunction  against  John  ^  William  Nowill  and  William  Rogers 
from  stamping  the  name  or  mark  "e7.  Rodgers  ^  Sons,**  with  a 
crown  and  the  royal  initials,  upon  articles  of  cutlery.  Soon  after 
this,  W.  Rodgers  entered  into  partnership  with  his  father,  John  -B., 
and  with  a  brother,  and  the  three  then  began  again  to  use  the  for- 
bidiien  trade-mark,  *'e7.  Rodgers  ^  Sons^'*  together  with  the  crown 
and  the  royal  initials,  and  an  unimportant  addition  thereto.  Upon 
the  plaintiffs  moving  to  commit  W.  Rodgers,  they  were  held  en- 
title«l  to  the  order,  although  the  designation  of  "  J,  Rodgers  ^ 
Sons  "  accurately  described  defendants'  firm. 

The  case  of  a  firm  name  assimilates  this  branch  of  good- will  so 
nearly  to  trade-marks  that  it  can  hardly  be  doubted  that  the  same 
principles  are  applicable  alike  to  both.  While,  therefore,  the 
limits  of  an  article  must  preclude  us  from  venturing  upon  the 
broad  subject  of  trade-marks,  it  may  not  be  out  of  place  to  inquire 
what  are  the  general  principles  governing  this  species  of  property. 

It  was  formerly  thought  that  the  sole  preventive  jurisdiction  of 
a  Court  of  Equity  in  regard  to  the  improper  use  of  a  trade-mark 
or  a  firm  name,  or  any  symbol  which  indicated  that  the  goods  to 
which  it  was  affixed  was  the  work  of  a  particular  firm,  was  founded 
on  fraud  and  deceit.     But  it  was  decided  in  an  early  case  {Mil- 
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lington  v.  Fot/,  3  Myl.  &  Cr.  338)  that  a  perpetual  injunction 
would  be  granted  against  the  use  by  one  tradesman  of  tiie  trade- 
marks of  another,  although  those  marks  had  been  so  used  bond 
fide^  in  ignorance  of  their  being  any  person's  prop*  rty  and  under 
the  belief  that  they  were  merely  technical  terms.  Lord  Cotten- 
^HAM,  Chancellor,  said  that  he  had  ^'  come  to  the  conclusio!i  that 
there  was  sufficient  in  the  case  to  show  that  the  plaiii tiffs  had  a 
title  to  the  marks  in  question,  and  they  undoubtedly  had  a  right  to 
the  assistance  of  a  court  of  equity  to  enforce  that  title.  At  the 
same  time,  the  case  is  very  different  from  the  cases  of  this  kind 
which  usually  occur  where  there  has  been  a  fraudulent  use  by  one 
person  of  the  trade-mark  or  names  used  by  another  trader.** 
Perpetual  injunction  was  granted.  This  case  was  decided  in  1838, 
and  was  followed  in  1864  by  Jffall  v.  Barrows^  33  L.  J.  Ch.  204. 
This  is  the  most  masterly  exposition  of  the  whole  subject  to  be  met 
with  in  the  reports,  and  the  reader  will  therefore  pardon  a  very 
fall  citation  from  the  opinion  of  Lord  Westburt,  who  was  then 
Chancellor. 

''  But  it  must  be  borne  in  mind  that  a  name,  although  originally 
the  name  of  the  first  maker,  may  in  time  become  a  mere  trade- 
mark or  sign  of  quality  and  cease  to  denote,  or  to  be  current  as  in- 
dicating, that  any  particular  person  is  the  maker.  In  many  cases 
a  name  once  affixed  to  a  manufactured  article  continues  to  be  used 
for  generations  after  the  death  of  the  individual  who  first  affixed 
it*  In  such  cases  the  name  is  either  accepted  in  the  market,  as  a 
brand  of  quality,  or  it  becomes  the  denomination  of  the  commodity 
itself,  and  is  no  longer  a  representation  that  the  article  is  the  manu- 
facture of  any  particular  person.  The  case  of  MilUngton  v.  Foy^ 
8  Myl.  &  Cr.  338,  *  *  *  is  very  important  as  establishing  the 
principle  that  the  jurisdiction  of  this  court  in  the  protection  of  trade- 
marks rests  on  property^  and  that  fraud  in  the  defendant  is  not 
necessary  for  the  exercise  of  that  jurisdiction,** 

^^  This  distinction  between  a  name  and  a  trade-mark  must  be 
observed.  It  may  be  true  that  if  a  name  impressed  upon  a  vend- 
ible commodity  passes  current  in  the  market,  not  as  an  indicium 
of  quality,  but  simply  as  a  statement  or  assurance  that  the  com- 
modity has  been  manufactured  by  a  particular  person,  the  court 
would  not  sell  and  transfer  to  another  person  the  right  to  use 
the  name  simply  and  without  addition  ;  but  if  the  court  sold  the 
business  or  manufacture  carried  on  by  the  owner  of  the  name,  it 
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would  give  to  the  purchaser  the  right  to  represent  himself  as  the 
successor  in  business  of  the  first  maker,  and  in  that  character  to 
use  the  name.*' 

"  The  remaining  question  relates  to  the  good-will  of  the  business. 
I  agree  that  the  good-will  ought  to  be  included  in  any  sale  or 
valuation  as  a  distinct  subject  of  value,  but  I  think  it  necessary 
that  the  direction  to  value  the  good-w ill  should  be  accompanied  by 
a  declaration  defining  what  is  meant  by  the  "good-will,"  *  *  that 
is  to  say,  a  declaration  that  the  good-will  is  to  be  valued  upon  the 
principle  that  the  surviving  partner,  if  he  be  not  the  purchaser, 
shall  not  be  restrained  from  setting  up  the  s^ame  description  of  busi- 
ness. No  such  restriction  could  be  placed  on  the  surviving  part- 
ner if  the  sale  were  made  to  a  stranger,  but,  even  without  any  such 
restriction,  there  may  be  a  subject  of  value  denoted  by  the  term 
'  goo<l-will,'  that  ought  to  be  taken  into  account  in  making  the 
valuation. 

"  *  *  Inasmuch  as  the  defendant,  the  surviving  partner  has  by 
his  counsel  submitted  and  agreed  to  accept  and  take  all  the  stock 
belonging  to  the  partnership,  according  to  the  construction  which 
the  court  shall  put  upon  the  word  '  stock,'  *  *  I  declare  that  the 
words  *  stock  belonging  to  the  partnership,*  include  and  de:  ote 
the  partnership  business,  *  *  .*  also  that  the  exclusive  right  to 
use  the  trade-mark  of  the  partnership  is  part  of  the  property  of  the 
partnership  and  ought  to  be  included  in  the  valuation ;  and  that 
.the  good-will  of  the  business  of  the  partnership  ought  also  to  be 
valued,  and  that  the  same  is  to  be  valued  on  the  footing  of  the  sur- 
viving partner  being  at  liberty  to  set  up  and  carry  on  the  same 
business  as  the  partnership." 

This  same  view  had  been  already  entertained  by  Lord  Chancel- 
lor Cranworth  (1856),  in  the  case  of  Farina  v.  Silverlocky  6  De 
(j.,  M.  &  G.  214,  and  to  the  same  effect,  see  2  Dan.  Ch.  Pr.  1648, 
and  Partridge  v.  Mench  et  aL,  2  Barb.  Ch.  101,  where  Chancellor 
Walworth  says  "  *  ♦  the  court  proceeds  upon  the  ground  that 
the  complainant  has  a  valuable  interest  in  the  good-will  of  his 
trade  or  business  ;  and  that  having  appropriated  to  himself  a  par- 
ticular label  or  sign,  or  trade-mark  indicating  to  them  who  wish  to 
give  him  their  patronage  that  the  article  is  manufactured  or  sold  by 
him,  or  by  his  authority,  or  that  he  carries  on  his  business  at  a  par- 
ticular place,  he  is  entitled  to  protection  against  any  other  person 
who  attempts  to  pirate  upon  the  good-will  of  the  complainant's 
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friends  or  customers,  or  of  the  patrons  of  his  trade  or  business,  by 
sailing  under  bis  flag  without  his  authority  and  consent/' 

The  term  'good-will'  has  been  sometimes  applied  to  another  case, 
'^  where  a  retiring  partner  contracts  not  to  carry  on  the  same  trade 
or  business  at  all,  or  not  within  a  given  distance.  This  is  an  in- 
terest, which  may  be  valued  between  the  parties  ami  may  therefore 
be  assigned  with  the  premises  and  the  rest  of  the  effects  to  the 
remaining  partner  as  an  accompaniment  of  the  ordinary  good-will 
of  the  establishment.  Good-will  in  the  former  sense  is  therefore 
an  advantage  arising  from  the  mere  fact  of  sole  ownership  of 
the  premises,  stock,  or  establishment,  without  reference  to  other 
persons,  as  rivals ;  and  in  the  latter  sense,  as  an  advaTitage  aris- 
ing from  the  fact  of  excluding  the  retiring  partner  from  the  same 
trade  or  business,  as  a  rival :"  Story  on  Partnership,  §  99.  So  in 
Kennedy  v.  Lee^  3  Mer.  440,  Lord  Eldon  says  "there  is  another 
way  in  which  the  good-will  of  a  trade  may  be  rendered  still  more 
valuable  ;  as  by  certain  stipulations  entered  into  between  the  par- 
ties at  the  time  of  the  one  relinquishing  his  share  in  the  busi- 
ness, as  by  inserting  a  condition  that  the  withdrawing  partner  shall 
not  carry  on  the  same  trade  any  longer,  or  that  he  shall  not  carry 
it  on  within  a  certain  distance  of  the  place  where  the  partnership 
trade  was  carried  on,  and  where  the.  continuing  partner  is  to  carry 
it  on  upon  his  own  sole  and  separate  account.*'  It  is  unfortunate 
that  the  loose  illustration  made  by  so  great  a  man  as  Lord  Eldon, 
understood  with  literal  accuracy  by  Judge  Story,  should  have  been 
preserved  to  confuse  the  student  in  a  subject  already  not  free  from 
diflSculty.  Good-will,  as  we  have  tried  to  show,  is  a  species  of  incor- 
poreal personalty,  and,  as  we  shall  show  shortly,  subject  with  but 
few  exceptions  to  the  general  laws  which  regulate  that  kind  of  pro- 
perty. But  what  Lord  Eldon  speaks  of  is  nothing  more  than  the 
advantage  derived  and  derivable  from  a  contract,  which  may  or 
may  not  last  beyond  the  life  of  the  person  contracting  according 
to  the  terms  of  the  stipulation.  To  call  this  advantage  good-will 
is  to  confuse  by  the  use  of  popular  language  the  exact  and  scien- 
tific definition  of  a  speciep  of  property,  the  ;iature  of  which  is  only 
beginning  to  be  understood,  and  of  which,  therefore,  it  is  extremely 
important  to  keep  the  outlines  clearly  in  view.  We  shall  pre- 
sently see  what  a  variety  of  decisions  has  been  occasioned  by  the 
apparent  ignorance  of  the  judge  of  what  good- will  was  exactly,  as 
we  have  already  seen  the  change  which  has  ensued  regarding  the 
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princfple  of  equitable  relief  from  that  of  fraud  upon  the  public  to 
that  of  property  in  the  owner  of  a  trade-mark  or  good-will. 

It  has  been  said  that  "good-will"  has  no  application  to  the 
learned  professions.     Thus  in  Austen  v.  Boys,  2  De  G.  &  J.  626, 
(1858),  Lord  Chblmsfobd  says :  «  *  *  *    It  is  very  diflScult  to 
give  any  intelligible  meaning  to  the  term  '  good-will,'  as  applied 
to  the  professional  practice  of  a  solicitor.  *  *  *  Where  a  trade 
is  established  in  a  particular 'place,  the  good-will  of  that  trade  means 
nothing  more  than  the  sum  of  money  which  any  person  would  be 
willing  to  give  for  the  chance  of  being  able  to  keep  the  trade  con- 
nected with  the  place  where  it  has  been  carried  on.  *  *  *  The 
term  '  good-will '  seems  wholly  inapplicable  to  the  business  of  a 
solicitor,  which  had  no  local   existence,  but  is  entirely  personal, 
depending  upon  the  trust  and  confidence  which  persons  may  repose 
in  his  integrity  and  ability  to  conduct  their  legal  affairs ;  *  *  * 
to  sell  the  good-will  without  any  thing  more,  and  without  arranging 
any  price,  would  be  an  agreement  incapable  of  being  enforced  by 
specific  performance.**     There  is  certainly  no  good  reason  why 
good-will  should  not  exist  in  a  firm  of  solicitors,  and  it  has  been 
well  said  (3d  ed.  of  Bythewood's  Precedents,   vol.  ix.,  note  to 
form  102),  "  In  this  view  of  the  case,   it  will  be  apparent  that 
the  distinction  which  has  been  taken  between  a  sale  of  a  trade  and 
of  a  profession  is  unsound.     A  customer  who  resorts  to  a  par- 
ticular trader,  because  he  believes  him  to  be  a  fair  dealer,  has  as 
much  ground  of  complaint  if  the  person  is  secretly  cliangcd  as 
the  customer  of  a  professional  man,  relying  on  his  skill,  would 
have  under  similar  circumstances.**     In  England  the  sale  of  the 
practice  of  a  country  physician  and  of  the  business  connection  of 
a*  firm  of  solicitors,  with  covenant  to  withdraw  entirely  or  partially 
from  practice,  is  of  frequent  recurrence,  and  in  this  country  where 
partner.sliips  are  so  common  among  lawyers,  large  sums  have  been 
offered  to  an  old  and  well-known  firm  for  the  admission  of  an  ad- 
ditional partner.     Thus  a  firm  may  be  gradually  changed  so  that 
in  a  few  years  there  shall  not  be  a  single  one  of  the  old  members 
remaining.     Now  all  that  portion  of  the  proceeds  of  tlie  business 
above  that  which  the  new  partners  would  have  received  if  they  had 
originally  associated  themselves  together  under  their  own  name 
and  carried  their  business  on  in  a  different  place,  must  be  attri- 
buted to  the  good-will  of  the  old  partnership,  although  it  must  be 
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allowed  that  this  species  of  property  is  much  less  likely  to  exist 
among  professional  than  among  business  men. 

In  Farr  v.  Pearce^  3  Mad.  74,  Vice-Chancellor  Leach  held 
that,  where  F.  had  paid  a  premium  and  entered  into  partnership 
with  P.,  a  surgeon,  and  F.  died  and  P.  sold  the  good-will  of  the 
trade,  the  representative  of  F.  was  not  entitled  to  a  share  of  the 
money  f(»r  which  such  good- will  was  sold.  This  was  decided  on 
the  ground  that  the  articles  of  agreement  defined  the  interest 
which  the  representatives  of  the  deceased  partner  were  to  take,  and 
that  as  the  good-will  was  not  mentioned  it  must  be  held  to  have 
been  the  intention  of  the  parties  that  it  should  vest  in  the  sur- 
vivor. But  he  went  on  to  say,  that  "  if  the  general  question 
had  arisen  here,  I  think  it  would  have  been  difficult  to  maintain 
that  where  a  partnership  is  formed  between  professional  persons, 
as  surgeons,  and  one  dies,  the  other  is  obliged  to  give  up  his  busi- 
ness and  sell  the  connection  for  the  joint  benefit  of  himself  and 
the  estate  of  his  deceased  partner.  When  such  partnerships  de- 
termine, unless  there  be  stipulations  to  the  contrary,  each  must  be 
at  liberty  to  continue  his  own  exertions,  and  where  the  determin- 
ation is  by  the  death  of  one,  the  right  of  the  survivor  cannot 
be  affected.  Such  partnerships  are  very  different  from  commercial 
partnerships,  &c.*' 

This  attempted  distinction  between  commercial  and  professional 
partnerships  is  as  we  have  seen  untenable ;  nor  does  the  reasoning 
adopted  by  the  Vice-chancellor  sustain  the  conclusion  at  which  he 
arrives.  Let  it  be  once  granted  that  good- will  can  exist  in  a  pro- 
fession (and  such  a  fact  is  conceivable,  though  the  value  of  the 
good- will  be  immeasurably  smaller  in  such  a  case  than  in  a  trade), 
and  the  conclusion  at  once  is  that  on  a  dissolution  of  the  partner- 
ship all  the  partners  are  entitled  to  share  the  proceeds  of  what  is 
one  of  the  assets  of  the  firm.  It  is  no  answer  to  this  to  say  that 
because  neither  partner  can  be  prevented  from  continuing  the  busi- 
ness on  his  own  account,  and  because  the  value  of  the  connection 
or  good-will  may  be  utterly  destroyed,  the  principle  ceases  to  exist. 
What  is  true  of  a  profession  is  on  principle  true  of  a  business  ;  no 
sound  distinction  can  be  perceived  between  them. 

We  have  seen  that  in  England  the  name  of  a  firm  is  held  to  he  a 
part  of  the  good-will  and  an  asset  of  the  partnership.  In  Howe 
V.  Searing,  19  How.  Pr.  R.  14,  a  different  view  was  taken  by  As'^'t. 
V.  C.  Hoffman,  and  it  was  held  that  a  sale  of  the  good-will  of  a 
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business  not  onlj  did  not  confer  on  the  vendee  a  right  to  use  the 
name  of  the  vendor,  but  that  the  vendor  in  the  absence  of  a  cove- 
nant not  to  trade  might  set  up  a  business  precisely  similar  to  the 
one  sold,  and  might  continue  to  use  the  name  by  which  the  old 
business  had  become  known  and  valuable.  This  decision  was  con- 
curred in  by  Judge  Robinson,  but  Judge  Moncrief  dissented 
from  it.  It  is  unnecessary  to  criticise  a  decision  which  runs 
counter  to  all  the  cases.  Suffice  it  to  say  that  it  rests  on  a  ground 
which  in  England  has  been  considered  perfectly  untenable,  viz. : 
that  a  business  carried  on  under  the  name  of  an  individual  or  indi- 
viduals who  have  ceased  all  connection  with  the  firm  (either  by 
death  or  otherwise)  is  an  imposition  upon  the  public,  and  will  not 
be  protected  in  equity.  The  view  held  on  this  subject  in  England 
is  clearly  set  forth  in  the  citations  from  Hall  v.  Barrotos  and  Chur- 
ton  V.  Douglass,  supra.  The  point  does  not  seem  to  have  been 
raised  in  this  country  except  in  the  case  of  Bowe  v.  Searing,  just 
quoted,  but  it  can  hardly  be  doubted  that  when  the  case  arises 
again  it  will  be  decided  in  conformity  with  the  English  authorities. 
That  the  name  of  a  firm  is  part  of  the  good-w*ilI  has  been  recog- 
nised also  in  Lewis  v.  Langdon,  7  Sim.  421,  and  Banks  v.  Oibson, 
11  Jur.  Pt.  1,  680,  where  Sir  John  Romilly,  M.  R.,  says:  '* The 
name  or  style  of  the  firm,  Banks  ^  Co.,  was  an  asset  of  the  part- 
nership, and  if  the  whole  concern  and  the  whole  good- will  had  been 
sold,  this  was  a  trade-mark  or  asset  which  might  have  been  sold 
with  it."  So  in  Johnson  v.  Helleley,  34  Beav.  63,  the  right  to  the 
purchaser  '*  to  hold  himself  out  as  the  successor  of  the  firm  of 
Samuel  Johnson  ^  Sons"  was  sold  with  the  business  of  the  firm. 
On  the  general  proposition  that  the  good-will  of  a  firm  is  one  of 
the  partnership  assets  and  valuable,  see  Macdonald  v.  Richardson 
and  Richardson  v.  Marten,  1  Gif.  81 ;  Banks  v.  Gibson,  11  Jur. 
Pt.  1, 680 ;  Johnson  v.  Helleley,  34  Beav.  63 ;  Williams  v.  Wilsony 
4  Sand.  Cli.  379  ;  Mellersh  v.  Keen,  28  Beav.  453  :  Bradbury  v. 
Dickens,  27  Beav.  53;  Austin  v.  Boys,  2  De  Gex  &  Jones  626; 
Tamer  v.  Major,  3  Gif.  442;  Wedderburn  v.  Wedderbum,  ,22 
Beav.  84,  Willett  v.  Blandford,  1  Hare  271;  Ilolden  v.  McMa- 
kin,  1  Pars.  Eq.  Gas.  270;  McFarlan  v.  Stewart,  2  Watts  111; 
Musselmans  App.,  6  P.  F.  Smith  81  ;  Dougherty  v.  Van  Nostrand, 
1  Hofi*.  68 ;  Case  v.  Abeel,  1  Paige  401 ;  Marten  v.  Van  Schaick, 
4  Paige  479.  A.  S.  Biddle. 

{To  be  continued.) 
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RECENTAMEKICAN  DECISIONS- 

Supreme  Court  of  Errors  of  ConnecticuL 
CURRIER  r.  LOCKWOOD. 

A  writing  in  these  words,  **  Due  C.  &  B.  seventeen  dollars,  value  received. 
F.  L.,*'  does  not  import  an  express  promise  to  pay,  but  \%  merely  an  acknowledg- 
ment of  indebtedness,  from  which  the  law  implies  a  promise  to  pay.  It  is  not 
therefore  a  *' promissory  note  not  negotiable,"  within  the  statute  which  fixes  the 
limitation  to  actions  upon  obligations  of  that  description.     [Two  judges  dissent* 

Where  the  debtor,  after  the  debt  was  barred  by  the  statute,  said  to  the  creditor, 
**I  will  give  you  a  ton  of  coal  for  the  note,"  which  offer  was  not  accepted,  it 
was  held  that  it  was  a  mere  offer  of  compromise,  and  not  such  an  acknowledgment 
as  would  uke  the  case  out  of  the  Statute  of  Limitations. 

Where  the  debtor  at  another  time  said  to  the  creditor,  *'  Have  you  that  note  ?  I 
wish  to  settle  it,"  the  creditor  replying,  *'  It  is  in  the  hands  of  S.  and  you  can 
settle  with  him,"  to  which  the  debtor  rejoined,  ''The  note  is  outlawed  and  gooii 
for  nothing,  and  you  can  go  ahead  if  you  want  to  ;"  which  declarations  the  court 
below  held  not  to  be  sufficient  evidence  of  a  new  promise,  it  was  held  that  the 
court  committed  no  error  of  law  in  so  deciding. 

Assumpsit,  upon  a  written  instrument  described  as  a  note,  with 
the  common  counts,  brought  June  1st  1872. 

In  the  special  count  the  plaintiffs  averred  '^  that  the  defendant, 
in  and  by  a  certain  writing  or  note,  under  his  hand  by  him  well 
cjxecuted,  dated  the  22<1  day  of  January  1863,  promised  the  plain- 
tiffs to  pay  to  them  for  value  received  the  sum  of  seventeen  dollars 
and  fourteen  cents,  as  by  the  said  writing  or  note  ready  in  court 
to  be  shown  appears,** 

Upon  the  trial  the  plaintiffs  offered  in  evidence  the  following 
writing : 

''  $17.14.  Bridgeport,  Jan.  22d  1803. 

'*  Due  Currier  &  Barker,  seventeen  dollars  and  fourteen  cents, 
value  received.  Frederick  Lockwood.*' 

At  the  time  the  note  was  given  the  plaintiffs  were  partnei-s 
under  the  name  of  Currier  &  Barker. 

To  this  evidence  the  defendant  objected,  upon  the  ground  that 
thiTC  was  a  fatal  variance  between  the  evidence  offered  and  the 
special  count  in  the  declaration,  and  the  court  excluded  the  same 
as  evidence  to  prove  the  special  count,  but  admitted  it  to  prove  an 
indebtedness  under  the  common  counts. 

It  was  proved  that  some  time  within  three  years  before  the 
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bringing  of  the  suit.  Barker,  one  of  the  plaintiffs,  met  the  defend- 
ant in  the  street,  and  reminded  him  of  the  note,  and  that  the  de- 
fendant said,  '^  I  will  give  you  a  ton  of  coal  for  it,"  and  no  reply 
being  made,  passed  along  on  his  way. 

It  was  further  proved  that,  about  the  time  the  suit  was  brought, 
the  defendant  came  into  Barker's  store  and  said  to  him,  ^^  Have 
you  that  note  ?'*  or  "  Where  is  that  note  ?*'  and  '*  I  wish  to  8».ttle 
it,'*  or  words  to  that  effect,  and  that  Barker  told  him  that  the  iioie 
was  in  Mr.  Stevenson's  hands  and  he  could  settle  with  him,  and 
that  the  defendant  replied,  '^  The  note  is  outlawed  and  good  for 
nothing,  and  you  can  go  ahead  if  you  want  to." 

It  was  further  proved  that  the  note  whs  given  for  clothing  pur- 
chased of  plaintiffs  by  defendant,  which  had  not  been  paid  for. 

The  plaintiffs  claimed,  that  the  writing  was  a  promissory  note 
not  negotiable  under  the  statute,  and  was  not  barred  until  seventeen 
years  from  its  date  ;  also,  that  the  facts  prove^l  an  Hckuowledgment 
of  the  debt,  and  a  new  promise,  which  took  it  out  of  the  Statute  of 
Limitations.  The  court  ruled  adversely  to  the  claims  of  the  plain- 
tiffs, and  held  that  the  debt  was  barred  by  the  Statute  of  Limit?i- 
tions,  and  rendered  judgment  for  the  defendant.  The  plaintiffs 
moved  for  a  new  trial. 

Thompson,  in  support  of  the  motion. 

1.  There  is  no  variance.  The  writing  imports  a  "promise  to 
pay  "  and  it  is  set  forth  according  to  its  legal  effect :  Smith  v. 
Allen,  5  Day  337 ;  Edwards  on  Bills  131 ;  1  Am.  Lead.  Cas., 
5th  ed.,  383.  The  acknowledgmerit  of  indebtedness  implies  a 
promise  to  pay,  and  constitutes  it  a  promissory  note :  Cumminga 
v.  Freeman,  2  Humph.  143 ;  Marrigan  v.  Page,  4  Id  247  ;  Flem- 
ing V.  Burge,  6  Ala.  373 ;  Brenzer  v.  Wightman,  7  W.  &  S.  264 ; 
Brewer  v.  Brewer,  6  Geo.  588 ;  Lowe  v.  Murphy,  9  Id.  341 ; 
Johnson  v.  Johnson,  Minor  (Ala.)  263;  Harrow  v.  Dugan,  6 
Dana  341 ;  Kilgore  v.  Bulkleg,  14  Conn.  383.  If  the  instrument 
is  a  "  note  not  negotiable,"  it  is  not  barred  by  the  Statute  of  Lim- 
itations, such  notes  running  seventeen  years. 

2.  But  if  within  the  statute  which  limits  it  to  six  years,  yet  it 
is  taken  out  of  the  statute  by  the  acknowledgments  of  the  debt 
made  by  the  defendant :  Lord  v.  Harvey,  3  Conn.  372 ;  BeForest 
V.  Hunt,  8  Id.  184 ;  Austin  v.  Bostwick,  9  Id.  601 ;  Lee  v.  WysBj 
35  Id.  384. 
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Lockwoodj  control. 

1.  A  note  must  contain  a  legal  promise  for  the  certain  payment 
of  a  certain  sum  :  1  Parsons  on  Notes  and  Bills  23,  24 ;  Story  on 
Prom.  Notes,  §  14 ;  Bouvier's  Law  Diet.,  Due-Billy  Promissory 
Note  and  /.  0.  U,  An  acknowledgment  of  a  debt  is  not  a  prom- 
issory note :  1  Parsons  on  Notes  &  Bills  25 ;  Byles  on  Bills  11, 
23  ;  Smith  v.  AlUn^  5  Day  340 ;  Beeching  v.  Westbrook,  8  M.  & 
W.  412  ;  Melanotte  v.  Teasdale,  18  Id.  216;  Bowles  y.  Lambert^ 
54  111.  237.  The  note  must  contain  and  must  express  the  promise 
of  the  debtor  to  pay  the  money :  1  Parsons  on  Notes  &  Bills  25. 

2.  The  Statute  of  Limitations  applies.  Our  courts  have  never 
adopted  the  expedient  which  has  prevailed  to  some  extent  in  oth^r 
states,  of  taking  cases  out  of  the  statute  upon  some  doubtful  or 
equivocal  acknowledgment,  but  have  always  held  that  the  party 
must  have  intended  to  relinquish  its  protection,  or  that  its  provisions 
must  be  applied :  Hart's  'Appeal  from  Probate,  32  Conn.  539. 
An  admission  that  the  note  was  unpaid,  accompanied  by  a  claim 
that  it  was  ^'  outlawed,*'  is  not  sufficient  to  remove  the  bar  of  the 
statute :  Sanford  v.  Clark,  29  Conn.  460.  An  offer  to  pay  a  cer- 
tain sum  in  satisfaction  of  a  larger  one,  will  not  remove  the  bar 
of  the  statute,  even  as  it  regards  the  sums  actually  offered,  unless 
the  offer  is  accepted  when  made:  Bell  v.  Morrison,  1  Peters  351 ; 
Smith  V.  Eastman,  3  Cush.  355 ;  Mumford  v.  Freeman,  8  Met. 
432 ;  Brush  v.  Barnard,  8  Johns.  407 ;  McLellan  v.  Alhee,  5 
Shepley  184 ;  1  Smith  Lead.  Cas.,  part  2d,  p.  876. 

Seymour,  C.  J. — The  first  question  in  this  case  is  whether  the 
writing  sued  upon  is  a  promissory  note  within  the  meaning  of  those 
words  in  the  Statute  of  Limitations.  The  statute  is  as  follows: 
"  No  action  shall  be  brought  on  any  bond  or  writing  obligatory, 
contract  under  seal,  or  promissory  note  not  negotiable,  but  within 
seventeen  years  next  after  an  action  shall  accrue." 

Promissory  notes  not  negotiable  are  by  the  statute  above  recited 
put  upon  the  footing  of  specialties  in  regard  to  the  period  of  limi- 
tation, and  for  most  other  purposes  such  notes  have  been  regarded 
as  specialties  in  Connecticut.  The  instrument  however  to  which 
this  distinction  has  been  attached  is  the  simple  express  promise  to 
pay  money  in  the  stereotyped  form  familiar  to  all.  The  writing 
given  in  evidence  in  this  case  is  a  due-bill  and  nothing  more. 
Such  acknowledgments  of  debt  are  common  and  pass  under  the 
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name  of  due-bills.  They  are  informal  memoranda,  Bometimes  here 
as  in  England  in  the  form  "  I.  0.  U."  They  are  not  the  promis- 
sory notes  which  are  classed  with  specialties  in  the  Statute  of  Lim- 
itations. The  law  implies  indeed  a  promise  to  pay  from  such 
acknowledgments,  but  the  promise  is  simply  implied  and  not 
express.  It  is  well  said  by  Smith,  J.,  in  Smith  v.  Allen,  5  Day 
337,  "  Where  a  writing  contains  nothing  more  than  a  bare  ac- 
knowledgment of  a  debt,  it  does  not  in  legal  construction  import 
an  express  promise  to  pay ;  but  where  a  writing  imports  not  only 
the  acknowledgment  of  a  debt  but  an  agreement  to  pay  it,  this 
amounts  to  an  express  contract.*' 

In  that  case  the  words  '*  on  demand"  were  held  to  import  and 
to  be  an  express  promise  to  pay.  That  case  adopts  the  correct 
principle,  namely,  that  to  constitute  a  promissory  note  there  must 
be  an  express  as  contradistinguished  from  an  implied  promise. 
The  words  "  on  demand*'  are  here  wanting.  The  words  **  value 
received,"  which  are  in  the  writing  signed  by  the  defendant,  can- 
not be  regarded  as  equivalent  to  the  words  "on  demand."  The 
case  of  Smith  v.  Allen  went  to  the  extreme  limit  in  holding  the 
writing  there  given  to  be  a  promissory  note,  and  we  do  not  feel  at 
liberty  to  go  further  in  that  direction  than  the  court  then  went. 

The  writing  then  not  being  a  promissory  note,  the  plaintiffs 
action  is  barred  by  the  six  years  clause  of  the  statute,  unless  re- 
vived by  a  new  promise  to  pay. 

The  offer  of  the  defendant  to  give  a  ton  of  coal  for  the  note  was 
not  accepted.  It  was  a  mere  offer  of  compromise,  and  clearly  no 
acknowledgment  to  take  the  case  out  of  the  statute. 

The  other  conversation  between  the  parties,  recited  in  the 
motion,  taken  together  as  one  transaction,  was  held  by  the  Court 
of  Common  Pleas  not  to  be  sufficient  evidence  of  a  rew  promise. 
The  result  of  the  interview  was  a  refusal  to  pay.  The  openin^^r  of 
the  conversation  on  the  part  of  the  defendant  would  srem  to  admit 
the  justice  of  the  plaintiff's  demand.  The  expression  of  a  wish 
"to  settle  the  note"  would  seem  to  imply  that  it  was  justly  due  : 
but  the  word  "settle"  is  somewhat  equivocal,  and  taking  the  whole 
interview  together,  we  think  the  Court  of  Common  Pleas  made  no 
mistake  in  law  in  deciding  as  it  did. 

In  this  opinion  Pare  and  Carpenter,  JJ.,  concurred. 
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Foster,  J. — That  the  paper  before  us  is  more  correctly  de- 
scribed as  a  due-bill  than  as  a  promissory  note,  is  unquestionable. 
That  it  would  be  regarded  among  business  men,  in  the  daily  trans- 
actions of  life,  as  conferring  the  same  rights,  and  imposing  the 
same  liabilities,  as  a  promissory  note,  seems  to  me  equally  unques- 
tionable. It  was  so  regarded  by  the  parties  to  it ;  it  was  so  treated 
and  so  snokcn  of  whenever  it  was  alluded  to.  This  is  manifest 
from  the  record;  "The  defendant  came  into  the  store  of  said 
Barker  (one  of  the  plaintiffs),  and  said  to  him,  '  Have  you  that 
note?'  or,  '  Where  is  that  note?*  and  that  he  *  wished  to  settle  it.' 
Barker  told  him  *  the  hote  wa«  in  Mr.  Stevenson's  hands,  &c.*/' 
Any  writing  importing  a  debt,  and  an  obligation  to  pay  it,  especially 
if  it  contains  the  words  "  for  value  received,"  is,  in  the  popular 
judgment,  a  note.  This  instrument  is  clearly  of  that  character. 
It  was  clearly  the  intent  of  the  parties  so  to  make  it,  and  it  is  evi- 
dent that  they  supposed  they  had  so  made  it.  To  hold  otherwise 
would  seem  to  be  contrary  to  the  understanding  and  intent  of  the 
parties. 

But  it  is  claimed  that  this  instrument  is  not,  in  law,  a  promis- 
sory note,  and  that  the  legislature,  in  passing  the  statutes  of  limi- 
tation, could  never  have  intended  to  put  such  contracts  on  a  foot- 
ing with  specialties. 

Now  if  we  examine  the  various  works  on  bills  of  exchange  and 
promissory  notes,  we  do  not  find  that  the  learned  authors  of  those 
treatises  agree  upon  any  exact  and  precise  definition  of  a  prom  is. 
sory  note.  Chitty,  Bayley,  Byles,  Story  and  Parsons,  however^ 
all  agree  that  no  particular  words  arc  necessary  to  make  a  bill  or 
note.  "  It  is  suflScient  if  a  note  amount  to  an  absolute  promise  to 
pay  money  :"  Chitty  on  Bills  428.  Chancellor  Kent,  following 
substantially  Mr.  Justice  Bayley,  says,  "  A  r.ote  is  a  written 
promise,  by  one  person  to  another,  for  the  payment  of  money,  at  a 
specified  time,  and  at  all  events:"  3  Cora.  74.  Parous  says, 
'*A  promissory  note  is,  in  its  simplest  form,  only  a  written  prom- 
ise:"   1  Parsons  on  Notes  &  Bills  14. 

These  definitions  imply  that  a  note  must  contain  an  express 
promise  to  pay.  And  Mr.  Justice  Story  says :  "  But  it  seems 
that,  to  constitute  a  ^ood  promissory  note,  there  must  be  an  express 
promise  upon  the  face  of  the  instrument  to  pay  the  money  ;  for  a 
mere  promise  implied  by  law,  founded  upon  an  acknowledged  in- 
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debtment,    will  not  be  sufficient.**     Story  on  Prom.  Notes   14. 
Coarts  of  the  highest  authority,  however,  both  in  England  and  in 
this  country,  hold  otherwise ;  nor  are  all  the  text-wr^rs  so  to  be 
understood.     ''No  precise  words  of  contract  are  necessary  in  a 
promissory  note,  provided  they  amount,  in  legal  effect,  to  a  prdmise 
to  pay  :"  Byles  on  Bills  8.     ^'It  is  settled  that  a  note  need  not 
contain  the  words  *  promise  to  pay,'  if  there  are  other  words  of 
equivalent  import:**  1  Parsons  on  Notes  &  Bills  24.    What  words 
are  of  ^^  equivalent  import,*'  and  are  sufficient  to  raise  a  promise  to 
pay,  has  occasioned  much  discussion.     '^  The  distinction  between 
the  cases  on  this  point,"  says  Mr.  Justice  Story,  in  a  note  on  the 
section  above  quoted,  "  ift  extremely  nice,  not  to  say  sometimes  very 
unsatisfactory."     As  long  ago  as  1795,  Chief  Justice  Eyre,  sitting 
at  Nisi  Prius,  held  an  '^  I.  0.  U.  eight  guineas,**  to  be  merely  an 
acknowledgement  of  a  debt,  and  neither  a  promissory  note,  nor  a 
receipt :  Fiiher  v.  Letlte^  1  Esp.  425.     In  1800,  in  the  case  of 
Guy  V.  Harris^  reported  in  Chitty  on  Bills  626,  Lord  Eldon, 
whose  authority  is  certainly  not  inferior  to  that  of  Chief  Justice 
Eyre,  held  a  similar  paper  to  be  a  promissory  note,  and  ruled  it 
out  when  offered  in  evidence,  because  it  had  not  a  atamp.     ^'  I  owe 
my  father  470/.  Jas.  Israel:" — This  paper  was  offered  in  evidenccr 
before  Lord  Ellenborough,  and  he  said:  ''I   entertain   some- 
doubts  whether  this  paper  ought  not  to  have  been  stamped  as  a 
promissory  note,  but  on  the  authority  of  Fisher  v.  Leslie^  1  Esq., 
I  will  receive  it  in  evidence,  though  unstamped  :**  Israel  v.  Israel^ 
1  Gamp.  499.     Childers  v.  BoulnoUj  8  Dow.  &  Ry.  Nisi  Prius 
Gas.  8,  decided  by  Chief  Justice  Abbott,  is  to  the  same  effect.   See 
also  Tompkins  v.  AsAbyy  6  B.  &  C.  541 ;  9  Dow.  &  Ry.  543 ;  1 
M.  k  W.  32 ;  8.  c.     If  a  time  be  named  for  payment,  these  in- 
struments are  differently  construed.     In  Brooks  v.  Flkins,  2  M. 
&  W.  74,  "L  0.  U.  20t,  to  be  paid  on  the  22d  inst.,"  was  held 
to  be  either  a  promissory  note,  or  an  agreement  for  the  pay- 
ment of'  10{  .and  upwards,  and  in  either  case  required  a  stamp. 
"  I.  0.  U.  85Z.,  to  be  paid  May  6th,"  was  held  to  be  a  good  prom- 
issory note :   Waithman  v.  Flzeey  1  C.  &  K.  35. 

The  cases  are  numerous  where  an  instrument  has  been  held  to 
be  a  good  note  without  an  express  promise  to  pay.  ^'I  do  acknow- 
ledge myself  to  be  indebted  to  A.  in  Z.,  to  be  paid  on  demand 

for  value  received."     On  demurrer  to  the  declaration,  the-  court,. 
Vol.  XXni.— 3 
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after  solemn  argument,  held  that  this  was  a  good  note  within  the 
statute  :  Casborne  v.  Duttov.,  1  Selwyn's  Nisi  Prius  320.  In  the 
case  of  Morris  v.  Lee,  the  words  were,  "  I  promise  to  be  account- 
able to  J.  S.,  or  order,  for  50/.,  value  received  by  me,"  and  it  was 
held  a  good  promissory  note.  The  court  say  they  "  will  take  the 
word  accountable  as  much  as  if  it  had  been  pay.''  They  also 
notice  the  words  value  received.  FoRTESCUE,  J.,  said,  ''  This  is  a 
debt,  being  for  value  received,  and  not  said  on  account:'  8  Mod. 
362 ;  1  Strange  629  ;  2  Ld.  Raym.  1396  ;  s.  c. 

Turning  to  the  American  cases,  we  find  in  our  own  court  the 
case  of  Smith  v.  Allen,  5  Day  337.  This  was  brought  on  a  paper 
in  these  words:  "Due  John  Allen  $94.91,  on  demand/'  The 
declaration  counted  on  a  promissory  note,  and  alleged  a  promise 
to  pay  in  the  usual  form,  setting  out  the  note  in  the  declaration. 
The  defendants  demurred,  and  the  Superior  Court  held  the  decla- 
ration sufficient.  On  writ  of  error  brought,  the  Court  of  Errors 
sustained  the  decision. 

Here  was  manifestly  no  express  promise  to  pay ;  but  the  court 
held  that  there  was  one  implied,  and  so  sustained  the  claim  of  the 
plaintiff.  The  difference  between  this  and  the  case  at  bar  is  very 
flight.  This  contains  the  words  "  on  demand,"  that  at  bar  the 
words  *'  value  received."  The  one  by  its  terms  is  due  on  demand, 
and  the  promise  to  pay  is,  therefore,  implied  by  law,  the  other  is, 
in  legal  effect,  due  on  demand,  and  it  is  difficult  to  see  a  good  rea- 
■son  why  the  law  does  not  as  readily  imply  a  promise  to  pay  such  a 
debt,  as  one  due  on  demand  by  its  own  terms.  Besides,  a  valua- 
'ble  consideration  is  expressed  in  the  case  at  bar  by  the  words 
*'  value  received,''  while  none  is  expressed  in  the  case  of  Smith  v. 
Allen.  Since  the  case  of  Edgerton  v.  Edgerton,  8  Conn.  6,  and 
the  case  of  Bristol  v.  Warner,  19  Conn.  7,  it  is  quite  clear  that, 
by  the  law  of  this  state,  a  promissory  note,  not  negotiable,  and  not 
purporting  on  its  face  to  be  for  value  received,  does  not  imply  a 
consideration.  Smith  v.  Allen,  and  the  case  at  bar,  are  alike  in 
omitting  the  words  '*or  order,"  and  "or  bearer,"  and  so  are  alike 
non-negotiable.  Such  notes  however  are  regarded  as  within  the 
statute  of  3  and  4  Anne:  Smith  v.  Kendall,  6  T.  R.  123.* 

Passing  from  this  decision  in  our  own  court  to  the  court  of  New 
York,  where  we  are  accustomed  to  find  questions  of  mercantile  and 
•commer<^al  law  as  ably  discussed  and  as  intelligently  decided  as 
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in  any  of  our  sister  states,  we  find  the  case  of  Rtutell  v.  Whipple^ 
2  Cow.  536.  The  suit  was  on  this  paper,  ^'  Due  S.,  or  bearer, 
$10.'*  This  differs  from  the  case  at  bar  in  adding  the  words 
^^  value  received."  The  court  said  it  waks  a  promissory  note,  and 
that  the  case  was  too  plain  for  argument. 

In  Kimball  v.  Huntington,  10  Wend.  676,  this  paper,  **  Due 
R.  $325,  payable  on  demand,*'  was  held  admissible  in  evidence  as 
a  promissory  note.  Judge  Nblson  says :  "  The  acknowledgment 
of  indebtedness,  on  its  face,  implies  a  promise  to  pay  the  plain- 
tiffs, and  the  payment  by  its  terms  is  to  be  money,  absolutely,  on 
demand." 

In  Luqueer  v.  ProMer,  1  Hill  259,  Judge  CoWEN  says  :  "If 
there  be  in  legal  effect  an  absolute  promise  that  money  shall  be 
paid,  all  the  rest  is  a  dispute  about  words.  *  *  *  The  whole 
inquiry  is,  does  the  paper  import  an  engagement  that  money  shall 
be  paid,  absolutely  ?  If  it  do,  no  matter  by  what  words,  it  is  a 
good  note." 

In  Saekett  v.  SpenceVy  29  Barb.  180,  this  paper,  "  Due  S.  or 
bearer,  ?340,  for  value  received  with  interest,"  the  court  say  "  is 
a  good  promissory  note,  and  if  it  specifies  no  time  of  payment,  it 
is,  in  legal  effect,  payable  immediately,  and  without  grace." 

In  Franklin  v.  Marchy  6  N.  H.  364,  the  Supreme  Court  of  New 
Hampshire  held  this  paper,  "  Good  to  R.  C.  or  order,  for  $80, 
borrowed  money,"  to  be  a  good  promissory  note. 

In  addition  to  the  cases  above  cited,  the  following  are  very  strong 
authorities  to  sustain  the  claim  that  this  is  a  promissory  note : 
Cummings  v.  Freeman,  2  Humph.  148 ;  Harrow  v.  Dugan,  6 
Dana  341 :  Fleming  v.  Surge,  6  Ala.  373 ;  Finney  v.  Shirley,  7 
Missouri  42  ;  JIcGowan  v.  West,  Id.  569;  Lome  v.  Murphy,  9 
Geo.  338.  In  Johnson  y.  Johnsoji,  1  Ala.  261,  the  court  say: 
'*  The  acknowledgment  of  a  debt,  due  for  a  valuable  consideration, 
clearly  implies  a  promise  to  pay  it  on  request." 

The  record  discloses  the  fact  that  the  paper  before  us  was  given 
for  the  purchase  of  clothing,  and  that  the  price  of  it  has  never 
been  paid.  Our  Statute  of  Limitations  bars  all  right  of  action 
upon  iti  unless  it  is  recognised  as  a  promissory  note.  So  to  re- 
cognise it  will  in  my  opinion  do  much  less  violence  to  law,  than 
will  be  done  to  justice  if  we  permit  this  defendant  thus  to  escape 
the  payment  of  an  honest  debt  for  the  necessaries  of  life. 
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I  would  admit  the  paper  offered  in  evidence  in  support  of  the 
first  count  in  the  (declaration. 

In  this  opinion  Phelps,  J.,  concurred. 

The  law  of  the  preceding  case  is  rery  C.  &  M.,  or  order,  thirty  dollars  aod 

fally  presented  in  the  two  opinions,  and  eighty-three  cents,  on  demand,  and  inter- 

we  are  somewhat  surprised  that  there  est  annually,"  the  court  held  it  a  good 

should  have  been  any  hesitation  among  promissory  note,  not  upon  the  force  ot 

the  members  of  the  court  in  declaring  the  the  terms  used,  but  of  those  omitted  and 

instrument  in  question  a  promissory  not«.  supplied  by  the  construction  of  the  court : 

The    argument  of  the  learned    Chief  Cummingf  t.  Gasnett^  19  Vt.  308. 
Justice  that  the  stature  must  have  been        So  in   the  contract   in   the   principal 

intended  to  apply  only  to  **  promissory  case:  **  Due  C.  &  B.  {seventeen  dollars, 

notes"  "in  the sterotyped  form  familiar  value  received,"  signed  F.  L.,  it  is  im- 

to  all,"  is  not  satisfactory.     The  words  possible  to  suppose  the  parties  could  have 

of  the  statute  are  ^' promissory  notes,"  understood  the  contract    in   any  other 

and  that  term  must  have  its  ordinary  con-  sense  than  that  the  maker  acknowledged 

struction  and  be  applied  to  all  contracts  himself  indebted  to  the   payees  in  the 

known  in  the  law  by  that  name,  in  what-  sum  named,  and  held  himself  bound  and 

ever  form.     The  argument,  too,  that  a  ready  to  pay  the  same  presently  or,  in 

contract  to  be  a  promissory  note  must  legal  phrase,  **on  demand,"  that   is, 

contain  an  express  undertaking  to  pay,  without  demand.     For  when  no  time  of 

and  not  merely  one  implied  by  law,  is  payment  is  named  in  a  promissory  note 

calculated  to  imply  more  than  it  really  it  is  precisely  the  same  as  if  written  ^*on 

means.     A  promissory  note  is  not   re-  demand.''    This  is  so  held  in  Aldoua  v. 

qnired  to  be  in  any  particular  form,  much  Corntpell,  L.  li.  3  Q.  B.  573,  where  a 

less   to  embrace  the  word   <*  promise."  note  written  without  naming  any  time 

All  that  is  requYkd  is,  that  the  written  of  payment  was  subsequently  altered  by 

terms  used,  in  their  proper  legal   con-  inserting  *'on  demand,"  and  the  court 

struction,  shall  import  an  admission  by  said   it  did   not   alter  the  legal  effect, 

the  maker  that  he  holds  himself  bound  to  And  *'  due  "  means  owing ,  and  when  one 

pay  the  payee  a  definite  sum  of  money  executes  and  delivers  a  writing  to  that 

at  a  definite  time ;  or,  no  time  being  effect,  the  only  rational  construction  of 

named,  then  presently  or  on  demand,  the  transaction  is  that  he  expects   the 

But  some  of  the  decided  cases  will  show,  payee  to  understand  that  he  holds  him- 

at  once,  that  words,  implied  from  other  self  thereby  bound  to  pay  the  sum  named, 

words,  are  as  mnch  a  portion  of  the  con-  And   this  precisely  meets   Mr.  Justice 

tract  as  if  written  out  at  length.     Thus  Stort*s  definition  of  a  good  promissory 

in  Simpson  v.   Vaupkan,  2  Atkins  32,  a  note,  ^'an  acknowledgment  due  to  A.  a 

writing  in  these  words,  "Borrowed  of  J.  certain  sum  of  money  payable  on   de- 

S.  50/.,  which  I  promise  never  to  pay,"  roand,"  Story  Prom.  Note«»,  §  12,  citing 

was  held  a  good  promissory  note,  not  Pepoon  v.  Stagg,  I  Nott  &  McCord  102; 

upon  the  import  of  the  very  words  used,  Kimball  v.  Hnniington,  10  Wendell  675. 

but  upon  the  construction  put  upon  the  And  the  cases  are  rery  numerous  where 

sense  in  which  the  maker  must  have  ex-  contracts  of  similar   import  have   been 

pected  the  words  to  be  received  and  un-  held  good  promissory  notes.     The  Con- 

derstood  by  the  payee.     So  also  when  necticnt  case, /SmiM  v.  ^//eit,  5  Day  387 , 

the  writing  was,  "  For  value  received  of  where  the    following    contract,   "Due 
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John  Allen  $94.91   on  demand/*  wr8  sufficient  dblii^atory" words  to  oonttitate 

held  a  good  promissory  note,  seem?  to  us  a  promissory  note.     Many  similar  cases 

to  gorern  the  present  case,  and  we  are  may  he  found  both  in  this  country  and 

sarprised  the  court  did  not  so  regard  it.  in  En^rland,  and  there  are  few  looking 

And  in  Sacketi  v.  Spencer,  29  Barb.  180,  in  any  dej^ree  in  the  opposite  direction. 

the  words,    **•  Dae   S.,  or  bearer,  $340,  The  decisions  in  EnirUnd  seem  to  treat 

for  Ttloe  received,  with  interest,**  are  I.  O.  U.*s  when  no  time  of  payment  is 

identical     in    import  with   the  contract  named,  as  not  amounting  to  promissory 

before   the   court.     And   in    Carver   v.  notes.     But  these  cases  may  be  regarded 

HuyneM^  47  Me.  257,  the  words,  *'  Due  as  resting  upon  peculiar  grounds.     It  is 

A.  B.,or  order,  $20,  on  demand,**  were  well  understood  there  to  be  a  form  of 

held  a  good  note.     And  in  Jacquin  v.  contract  or  symbol  passing  among  gen- 

lfarreii,40lll.  459,  **Due  Q.  S.  W.  five  tlemen  as  evidence  of  merely  honorary 

hundred  and  twenty -five  dollars/'  was  deb»,  and  to  require  them  to  be  stamped  ' 

held  a  good  protaiissory  note.     And  in  would  be  inconsistent  with  thoir  chat- 

llussey   T.    Wifutow,   59  Me.   170,  the  acter.  I.  F.  R. 

words  <*Good  to  bearer,**   were  held 
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In  a  criminal  action,  where  the  defen<ie  of  insanity  is  set  np^  it  does  not  deiroWe 
upon  the  defendant  to  prove  that  he  is  insane  by  a  preponderance  of  the. evidence  ; 
but  if,  upon  the  whole  of  the  evidence  introduced  on  the  trial,  together  with  all 
the  legal  presumptions  applicable  to  the  case  under  the  evidence,  there  should  be  a 
reasonable  doubt  as  to  whether  the  defendant  is  sane  or  insane,  he  fainst  be  te- 
quitted. 

The  case  of  The  State  of  Kcaua»  ▼.  BoyUy  10  Kansas,  with  regard  to  the  effSect 
of  repeals  of  statutes,  in  criminal  cases,  referred  to  and  followed. 

Appeal  firom  Marion  county. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. — This  was  a  criminal  action,  in  which  the  de- 
fendant was  prosecuted  for  murder  in  the  first  degree,  found  guilty 
thereof,  and  sentenced  to  be  executed.  Three  principal  questionifi 
are  raised  in  the  case.  Firsts  Was  the  jury  legally  impannelled? 
Second,  Was  the  charge  of  the  court  with  reference  to  insanity  cor- 
rect? Thirdy  Was  the  sentence  correct?  The  first  question  is 
settled  in  the  case  of  State  v.  Medlicott,  10  Kans.  The  question 
as  presented  in  that  case,  made  a  much  stronger  case  for  the  de- 
fendant, than  it  does  as  presented  in  this  case.  And,  as  the  opin- 
ions of  the  judges  of  this  court,  with  regard  to  said  question,  have 
not  changed,  it  is  necessary  for  us  now,  only  to  refer  to  that  case. 

Second^  Did  the  court  charge  the  jury  correctly  with  regard  to 
the  question  of  insanity  ?     The  court  in  substance  charged,  that 
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it  devolved  upon^  the  defendant  to  prove  that  he  was  insane,  and 
that  he  must  do  so  by  a  preponderance  of  the  evidence  in  order  to 
be  acquitted.  This  we  think  is  not  the  law.  We  suppose  it  will 
be  conceded  that  no  crime  can  be  committed  by  an  insane  person. 
Or  at  least,  it  will  be  conceded  that  no  act  which  is  the  result  of 
insanity,  total  or  partial,  the  result  of  an  insane  delusion,  or  the  re- 
sult of  an  insane  uncontrollable  impulse,  can  be  denominated  a 
crime.  Murder  at  common  law  is  defined  to  be,  "  When  a  person 
o{  sound  memory  and  discretion^  unlawfully  killeth  any  reasonable 
creature  in  being,  and  under  the  King's  peace,  with  malice  prepense 
or  aforethought,  either  express  or  implied  f  *  4  Blackstone  Com. 
195;  2  Chitty  Cr.  Law  724;  3  Coke  Inst.  47.  And  our  statutes 
have  nowhere  attempted  to  change  the  common-law  definition  of 
murder.  But  they  have  simply  taken  murder  as  defined  at  com  men 
law  and  divided  it  into  two  or  probably,  three  degrees :  General 
Stat.  319,  320,  sections  6,  7,  12.  The  fact  then  of  soundness  of 
mind  is  as  much  an  essential  ingredient  of  the  crime  of  murder  as 
the  fact  of  killing  or  malice,  or  any  other  fact  or  ingredient  of 
murder,  and  should,  it  would  seem,  be  made  out  in  the  same  way, 
by  the  same  party,  and  by  evidence  of  the  same  kind  and  degree, 
and  as  conclusive  in  its  character,  as  is  required  in  making  out  any 
other  essential  fact,  ingredient  or  element  of  murder. 

In  every  criminal  action  in  this  state,  "A  defendant  is  pre- 
sumed to  be  innocent  until  the  contrary  is  proved.  When  there  is 
a  reasonable  doubt  whether  his  guilt  is  satisfactorily  shown,  he 
must  be  acquitted.  When  there  is  a  reasonable  doubt  in  which  of 
two  or  more  degrees  of  an  offence  he  is  guilty,  he  may  be  con- 
victed of  the  lowest  degree  only."  This  is  the  statute  law  of 
Kansas  (Gen.  Stat.  856,  sec.  228),  and  we  suppose  will  therefore 
not  be  controverted.  This  statute  in  substance  is,  that  every 
defendant  is  presumed  to  be  innocent  of  all  crime  until  his  guilt  is 
legally  shown ;  that  it  devolves  upon  the  state  to  show  his  guilt ; 
that  his  guilt  must  be  shown  by  evideiice  that  will  convince  the 
jury  beyond  a  reasonable  doubt,  and  if,  upon  the  whole  of  the 
evidence  submitted  to  the  jury,  there  should  be  a  reasonable  doubt 
as  to  whether  his  guilt  is  satisfactorily  shown,  he  must  be  acquitted. 
Now  as  no  insane  person  can  commit  a  crime,  it  necessarily 
follows  that  if  the  jury  have  a  reasonable  doubt  of  the  defendant's 
ganity,  they  must  also  have  a  reasonable  doubt  of  his  guilt.  To 
doubt  his  sanity  is  to  doubt  his  guilt,  and  to  doubt  his  guilt  (if 
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the  doubt  be  a  reasonable  one)  is  to  acquit.  The  doubt  of  guilt 
cannot  be  of  a  less  degree  than  the  doubt  of  sanity.  And  if  the 
doubt  of  sanity  be  a  reasonable  doubt,  the  doubt  of  guilt  must  also 
and  necessarily  be  a  reasonable  doubt. 

It  has  been  said  that  this  reasonable  doubt  goes  oidy  to  the 
earptu  delicti^  the  body  of  the  offence.  We  scarcely  knoAv  in 
what  sense  the  words  corptis  delicti  are  here  intended  to  be  used, 
but  in  \«'hatever  sense  they  may  be  intended  to  be  used,  the  propo- 
sition is  probably  erroneous.  If  it  be  said  that  the  offence  itself 
with  all  its  essential  ingredients  (and  this,  in  fact,  is  what  consti- 
tutes the  body  of  the  offence,  the  corpus  delicti)  must  be  proved 
beyond  a  reasonable  doubt,  but  that  the  dt^fendanCs  connection 
therewith  and  hin  capacity  to  commit  the  same  may  be  proved  by  a 
less  degree  of  evidence,  then  the  proposition  is  glaringly  incon- 
sistent and  erroneous  as  applied  to  a  case  like  the  one  at  bar. 
For  if  the  supposed  offence  be  committed  by  the  defendant  alone, 
then,  unless  he  has  capacity  to  commit  an  offence,  no  offence  is  in 
fact  committed.  And  if  it  devolves  upon  the  defendant  to  prove 
his  want  of  capacity  by  a  preponderance  of  the  evidence,  if,  in 
other  words,  the  state  may  prove  his  capacity  (where  possibly  a 
vast  amount  of  evidence  is  introduced  by  both  parties  and  on  each 
side  of  the  question)  by  an  equilibrium  of  the  evidence,  by  less 
than  a  preponderance  of  the  evidence,  then  it  follows,  as  a  logical 
necessity,  that  the  offence  itself  may  be  proved  by  less  than  a  pre- 
ponderance of  the  evidence.  With  capacity  in  the  pei'petration,  a 
crime  is  committed;  without  capacity  no  crime  is  committed;  the 
capacity  is  proved  by  less  than  a  preponderance  of  the  evidence ; 
therefore,  the  crime  itself  is  proved  by  less  than  a  preponderance 
of  the  evidence.  The  plea  of  insanity  is  not  in  any  sense  like  the 
plea  of  confession  and  avoidance.  The  defendant  does  not  say  by 
his  plea  of  insanity,  "  It  is  true  I  committed  murder  as  charged 
in  the  indictment,  but  I  was  insane  at  the  time,  and  therefore 
should  not  be  punished  therefor;**  for  if  he  committed  murder  he 
could  not  have  been  insane,  and  if  he  was  insane  he  could  not  have 
committed  murder.  The  two  things  are  wholly  inconsistent  with 
each  other.  But  the  defendant  does  say  by  the  plea,  ''  I  am  not 
guilty  of  murder  at  all,  nor  of  any  other  offence,  because  I  was 
insane  at  the  time  the  supposed  offence  was  committed,  and  was  there- 
fore incapable  of  committing  any  offence.**  Neither  is  the  plea  of 
insanity  an  affirmative  plea  on  the  part  of  the  defendant.     It  is 
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merely  a  part  of  the  negative  plea  of  "  not  guilty."     All  evidence 
of  insanity  is  given  under   this  negative   plea  of  **not  guilty/' 
And  it  is  given  merely  in  rebuttal  of  the  primd  facie  ease  that  the 
state  must  make  out  of  guilt  and  sanity.     The  defend<u)t  is  never 
required  to  prove  that  he  is  not  guilty  by  proving  that  he  is  in- 
8  me,  but  the  stato  must  always  prove  that  the  defendant  is  guilty 
ly  proving  that  he  is  sane.     It  is  true  that  the  state  is  not  reqaired 
in  the  fir^t  instance  to  introduce  evidence  to  prove  sanity <,  for  the 
law  presumes  primd  facie  that  all  persons  are  sane  ;  and  this  pre- 
sumption of  sanity  takes  the  place  of  evidence  and  proves  sanity 
in  the  first  instance.     It  answers  for  evidence  of  sanitv  (Hi  the 
part  of  the  state.     But,   if  other  evidence   is   introduced  which 
tends  to  shake  this  presumption,  the  jury  must  then  consider  the 
same  and  its  effect  upon  the  main  issue  of  guilty  or  not  guilty. 
And  if,  upon  considering  the  whole  of  the  evidence  introduced  on 
the  trial,  together  with  the  presumption  of  sanity,  the  presumption 
of  innocence,  and  all  other  legal  presumptions  applicable  to  the 
case  under  the  evidence,  there  should  be  a  reasonable  doubt  as  to 
whether  the  defendant  is  sane  or  insane,  he  must  be  acquitted.     It 
is  also  true  that  when  it  is  shown  on  the  trial  of  a  case  that  the 
defendant  has  committed  an  act  which  would  b«  criminal  if  he 
were  sane,  and  no  evidence  of  insanity  has  been  introduced,  a 
primd  facie  case  of  crime  and  guilt  has  been  made  out  by  the 
state  against  the  defendant.     But  the  law  does  not,  in  such  a  case, 
nor  in  any  case,  require  that  the  primd  facie  case  of  crime  and 
guilt  so  made  out  by  the  state  shall  prevail  uhless  it  shall  be  over- 
come  by  a   preponderance  of  the   evidence.     The  state   nearly 
always  makes  out  a  primd  facie  case  of  crime  and  guilt  before  it 
closes  its  evidence  in  chief  and  rests  its  case,  but  the  defendant  is 
never  then  bound  to  rebut  this  primd  facie  case  by  a  preponder- 
ance of  the  evidence.     He  is  required  only  to  raise  a  reasonable 
doubt  as  to  his  guilt.     The  burden  of  proof  is  always  upon  the 
state,  and  never   shifts  from   the  state   to  the   defendant.     The 
making  out  a  primd  facie  case  against  the  defendant  does  not  shift 
the  burden  of  proof. 

With  the  view  that  we  have  taken  of  this  question,  considering 
it  to  be  governed  principally  by  our  own  statutes,  it  makes  but 
little  difference  what  the  common  law  was  upon  the  subject,  or 
what  sundry  courts  have  supposed  it  to  be ;  but  we  would  refer 
however  to  the  following  decisions  of  courts  as  sustaining  the  view 
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we  have  taken.  State  t.  BartleU,  48  N.  H.  224, 228-230 ;  Happt 
V.  People,  31  111.  385,  893,  394 ;  Chage  v.  People,  40  III.  224,  228; 
Polk  V.  State,  19  Ind.  170;  Steventv.  State,  81  Irid.  485;  People 
V.  Garbul,  17  Mich.  9.  21-23 ;  P^oj^fe  v.  McCaum,  16  N.  Y.  68, 
&4  et  9eq. ;  Smith  v.  Commonwealth,  1  Duvall  (Ky.)  224,  228;  and 
ill  this  connection  see  Ogletree  v.  State,  28  Ala.  698  et  seq. 

We  suppose  it  will  be  conceded,  that  it  was  a  rule  of  the  common 
law,  that  it  devolved  upon  the  state  to  prove  the  guilt  of  a  defend- 
ant, in  a  criminal  action,  beyond  a  reasonable  doubt.  We  Will 
also  suppose  for  the  sake  of  the  argument  that  said  rule  had  some 
exceptions,  and  that  proof  of  insanity  was  one  of  them.  If  so,  then 
our  statutes  have  re-enacted  the  rule  of  the  common  law  without 
enacting  the  exceptions ;  and  by  so  doing  we  think  the  statutes  have 
unquestionably  made  the  rule  general  and  abolished  the  exceptions. 

Third,  Was  the  sentence  correct?  The  prosecution  was  com* 
menced  under  the  laws  of  1868,  while  such  laws  were  in  full  force, 
and  the  sentence  was  pronounced  in  accordance  with  said  laws 
(Gen.  Stat.  861,  sec.  258,  et  seq*),  and  not  in  accordance  with  the 
laws  of  1872  (page  3^6,  sec.  1,  et  seq.),  although  the  sentence  wa0 
not  pronounced  until  after  the  passage  of  the  laws  of  1872.  We 
perceive  no  error  in  this.  We  know  of  nothing  that  will  take  this 
case  out  of  the  decision  made  in  the  case  of  The  State  of  Kans<i$ 
V,  Boyle,  10  Kans.  There  is  nothing  in  the  Act  of  1872  thatex*^ 
pressly  shows  that  it  was  intended  that  such  act  should  have  a  re- 
trospective operation  or  that  it  should  apply  to  proceedings  com- 
menced prior  to  its  passage.  And  if,  by  giving  the  act  a  retro* 
spective  operation  it  would  render  the  act  ex  post  facto  unconsti- 
tutional and  void,  as  is  claimed  by  the  defendant's  counsel,  we 
should  hardly  presume,  in  the  absence  of  any  express  provision  so 
declaring,  that  the  legislature  intended  that  the  act  should  have 
such  an  operation  :  Shepherd  v.  The  People,  25  N.  Y.  410,  and 
cases  there  cited. 

It  is  not  necessary  for  us  to  examine  the  other  questions  dis- 
cussed by  counsel. 

The  judgment  of  the  court  below  must  be  reversed  and  cause 
remanded  for  a  new  trial  and  for  further  proceedings. 

By  the  distinction  taken  in  the  prin-  element  of   the  crime,   much   light  U 

cjpal  case  between   civil  and  criminal  thrown   upon  a  question  which  has  dU 

law,  and  the  clear  statement  of  the  fact  vided    the    American    judiciary.     Bat 

that  the  defence  in  homicide  goes  to  every  there  remains  another  difference  to  bt 
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tnken  ;  it  is  that  between  a  primd  facie  \\  Mete.  460;  7  Cash.  213;  IS  Pick, 

case  and  the  burden  of  proof.  177. 

As  a  general  principle  in  every  action,  Upon  a  plea  in  con/esgion  cmd  avoid' 
civil  or  criminnl,  the  burden  of  proof  is  anct^  in  a  civil  suit,  the  burden  is  upon 
upon  the  party  affirming,  and  therefore  the  defendant  to  establish  the  facts  upon 
ill  all  cases  where  the  defendant  denies  which  he  relies  for  jostiftcation.  This  i»  in 
the  facts  set  forth  in  the  declaration  or  accordance  with  the  general  rule,  as  will 
iiuiictineiu,  the  burden  of  proof  is  through-  be  seen  by  reference  to  the  pleadings, 
out  on  the  plaintiflT.  This  is  perfectly  Thus  where  the  plea  is  of  a  release,  or  a 
consistent  with  the  fact  that  the  es-  license,  the  declaration  sets  forth  a  good 
tabtishincnt  by  him  of  a  primd  facie  cause  of  action ;  the  plea  acknowledges 
case,  and  the  defendant's  failure  to  bring  that  it  once  did  exist,  but  affirms  some 
forward  any  material  testimony  to  the  new  matter,  such  as  a  release  executed 
contrary,  will  be  sufficient  to  insure  a  upon  good  consideration  whereby  the 
verdict  in  the  plaintiff's  favor.  In  such  cauae  of  action  has  entirely  ceased  to 
case  he  has  satisfied  the  burden  of  proof :  exist ;  or  that,  as  in  the  case  of  a  license, 
it  does  not  follow  that  he  has  shifted  it.  it  co-existed  with  some  other  act  or  omis- 
If  the  defendant,  after  the  production  of  sion  of  the  plaintiff  which  takes  away  the 
such  priitid  facie  case,  adduces  evidence  right  of  action.  This  is  a  rule  not  only 
which  leaves  the  issue  in  doubt,  the  jury  of  logic,  but  of  convenience  in  practice, 
will  be  instructed  to  find  in  his  favor.  The  release  or  license  (if  written)  is  in 
But  if,  upon  the  esublishment  of  a  the  possession  of  the  defendant,  and  it 
primd  facie  case,  the  burden  of  proof  jg  far  easierTor  him  in  ninety -nine  cases 
had  shifted,  it  would  evidently  have  been  out  of  a  hundred,  to  prove  that  it  was 
necessary  that  the  defendant  should  given  than  for  the  plaintiff  to  prove  the 
meet  and  overcome  that  case  by  a  clear  negative.  The  burden  therefore  is  pro- 
preponderance  of  the  evidence.  He  perly  upon  the  defendant.  It  has  been 
would  be,  when  the  plaintiff  closed,  in  said  that  in  cases  where  this  superior 
the  same  position  as  the  plaintiff  was  at  ability  of  the  defendant  does  not  exist, 
at  the  beginning  of  the  case,  required  to  the  plaintiff  must  prove  the  non-exist- 
make  out  his  defence  to  the  perfect  satis-  ence  of  such  cause  of  avoidance.  Thus 
faction  of  the  jury.  it  is  said  that,  in  an  indictment  for  sell- 
That  this  is  not  his  position  is  evident  ing  liquor  without  a  license,  the  prose- 
from  the  cases.  Thus,  the  unexplained  cution  must  produce  primd  facie  evidence 
possession  of  personal  property  raises  a  that  the  defendant  was  not  licensed ;  for 
presumption  of  guilt ;  but  when  rebut-  as  the  county  commissioners  keep  a 
ting  testimony  is  offered,  the  guilt  must  record  of  licenses,  there  is  no  superior 
be  proved  beyond  a  reasonable  doubt :  ability  on  the  part  of  the  defendant  to 
Crawford  v.  State,  12  Geo.  142.  So  it  produce  the  testimony,  and  the  prosecu- 
is  said  that  if  a  reasonable  doubt  l)e  tion  can  prove  the  negative  averment 
thrown  upon  a  primd  facie  case  of  guilt,  with  facility :  Commonwealth  v.  Thurlow^ 
the  party  accused  is  not  proved  guilty  24  Pick.  374,  per  Shaw,  C.  J.  ;  SiaJte 
beyond  a  reasonable  doubt:  State  v.  v.  Bartiett,  43  N.  H.  224.  But  we  ap- 
Merrick  et  a/.,  19  Maine  398  ;  State  v.  prebend  the  true  ground  of  siuh  decisions 
Bennett,  3  Brevard  514 ;  Jones  v.  People,  to  be  that  all  the  elements  of  the  offence 
12  111.  259.  The  making  out  of  a  charged  are  part  of  the  Commonwealth's 
primd  facie  case  never  shifts  the  burden  affirmation  in  the  first  place.  In  the  in- 
of  proof:  Story  on  Promissory  Notes  starce  given,  the  seW'ing  without  licen30 
181;  2  Greenleaf  172;  6  Gush.   364;  u  the  gist  of  the  offence,   and   if  the 
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prosecation  should  prore  the  celling  only  Because  the  mass  of  mankind  is  sane, 

and  then  restf  the  defendant  mif^ht  demur  and   hecaase  insanity   may  readily   be 

to  the  eTidence,  and  Judgment  must  be  shown,  therefore  it  shall  be  presumed 

in   his  faror,    as  no  offence  has   been  that  the  homicide  was  of  sound  mind, 

proved.     The  prosecution  in  such  case  So  even  of  malice  aforethoujrht,  if  noth- 

as  in  all  others,  must  prove  his  whole  ing  he  shown  but  the  killintr,  it  is  pre- 

aflSrmation,  although  it  include  an  ap-  sumed  by  the  common  law  that  the  blow 

parent  negative,  to  wit,  the  absence  of  was  struck  with  deliberation,  and  not  in 

a  license.  the  heat  of  sudden  quarrel.     But  these 

However  this  may  be,  the  rule  in  all  presumptions,     confessedly    disputable 

cases  of  denial  by  defendant  of  the  caupe  and  standing  only  in  the  ab.^ence  of  tes- 

of  action,  holds  good,  that  the  burden  of  timony,  are  ansiuredly  strained  to  their 

proof  is  throughout  on  the  plnintiff'.  The  fullest    validity   if   we    consider    them 

true  difference  between  civil  and  criminal  equivalent  to  the  testimony  of  one  credi- 

suits  is  to  be  found,  not  in  the  incidence  ble  witness.     1/  such  testimony  be  met 

of  the   burden,  but   in   the   amount  of  by  that  of  another  equally  worthy  of 

proof  required   to   satisfy   it.     In   civil  belief  to  the  prisoner's  insanity,  surely 

cases  the  plaintiff  will  establish  his  cause  the  case  is  not  made  out  beyond  a  rea- 

of  action  by  a  preponderance  of  the  tes-  sonablo  doubt,  and  the  prisoner  is  enti- 

timony  ;  in  criminal  indictments,  by  a  tied  to  an  acquittal.     Yet  while  under 

merciful    intendment  of   the   law,   the  indictments  where  an  a/i6i  is  the  defence, 

Commonwealth  must  prove  the  offence  the  jury  is  always  instructed  to  give  the 

beyond   a    reasonable    doubt.      In   the  accused  the  benefit  of  the  doubt,  they  are 

former,   the   defendant  roust  meet  the  generally  told,  when  insanity  is  pleaded, 

ease  against  him  by  evidence  which  will  that  the  prisoner  must  make  out  his  case 

leave  the  minds  of  the  jury  at   least  to  their  perfect  satisfaction.     That  this 

tn    equUihrio;  whcrens  in   the  latter  it  direction  is  frequently  the  turning  point 

will  suffice   if  he  throw  a  reasonable  of  the  ease,  will  be  doubted  by  no  law* 

doubt  upon  any  essential  element  of  the  yer  who  has  examined  even  the  few 

crime.  cases  cited  in  this  note. 

This  reasoning  has  been  substantially  We  pass  now  to  the  decisions :  The 
urged  in  many  homicide  cases  by  coun-  doctrine  laid  down  in  the  principal  case, 
sel,  and  hHS  appenreil  in  the  decision  of  though  of  late  years  conving  into  more 
the  courts.  We  may  perhaps  assume  general  acceptance  with  the  courts,  can- 
that  the  point  would  long  ago  have  been  not  yet  be  said  to  have  the  weight  of 
settled,  but  for  the  misleading  effect  of  authority  in  its  favor.  In  McNagkten*a 
the  presumptions  by  which  the  crime  of  Case^  20  C.  &  F.  200,  the  fifteen  judges 
murder,  in  the  absence  of  testimony,  is  of  England,  in  answer  to  questions  pro- 
often  made  out.  While  every  ingrcdi-  pounded  by  the  House  of  Lords,  declared 
entof  the  offence,  such  as  intent,  malice  that  the  jurors  ought  to  Iw  told  in  all 
aforethought,  sound  mind,  &c.,  must  ap-  cases  that  every  man  is  to  be  presumed 
pear  to  the  satisfaction  of  the  jury,  yet  to  be  sane,  and  to  possess  n.  sufficient  du- 
a  presumption,  drawn  partly  from  the  grcc  of  reason  to  be  responsible  for  his 
ordinary  course  of  nature,  and  partly  crimes  until  the  contrary  he  proved  to 
from  the  difficulty  of  proving  a  nega-  their  satisfaction  :  and  tiiat  to  establish 
tive,  is  regarded  as  equivalent  to  testi-  a  defence  on  the  ground  of  insanity  it 
roony  of  the  presenceof  those  ingredients  must  be  clearly  proved  that,*'  &c.  This 
sufficient,  in  tlve  absence  of  contrary  is  the  undisputed  law  of  England.  See 
evidence,  to   establish  their  existence.  Regina  v.  Stokes,  3  C.  &  K.   188,  and 


28  STATE  OF  KANSAS  r.  CRAWFORD* 

Regina  y.   Taylor,  9  Cox   C.   C.    155i  fence."    This  Ungaape  has  been  qaoted 

*' In  cases  of  insanity^"  said  RoLFB,B.,  with  approbation  in  f>everal  cases.     In 

<*  there  is  one  rale  never  to  be  departed  State  y.  Hut  in  g^  21    Miss.   477,    **the 

fronif   via.  that  the  harden  of  proving;  jury  must  believe  that  insanity  exists  ;  a 

innocence  rests  on   the  party  accused*  reasonable  doubt  is  not  sufficient."     In 

Every  man  committing  an  outrage  on  Bonfante  v.   State^   2   Minn.    123,   the 

the  person  or  property  of  another  must  counsel  asked  for  the  **  reasonable  doubt" 

in  the  first  instance,  be  taken  to  be  a  role.    The  court   refused  and  charged 

responsible  being.     Such  a  presumption  that  the  defendant  must  establish  his  in- 

is  necessary  for  the  security  of  mankind,  sanity,  as  sanity  was  the  rale,  and  the 

A  man  going  about  the  world,  dealing  burden  of  proof  was  with  him.     This 

and  acting  as  though  he  were  sane,  must  decision  was  affirmed  in   the   Supreme 

be  presumed  to  be  sane  till  he  proves  Court  partly  on  McNaghten^ti  Case,  and 

the  contrary."     *<The  question  there-  partly  on  the  Revised  Statutes  of  Min- 

fore  is  not  whether  the  prisoner  is  of  nesota.     In    Clark    v.    State,    12  Ohio 

sound  mind,  but  whether  he  has  made  495,    Birch ard,    J.,    charges  :    ^'  It 

out  to  the  satisfaction  of  the  jury  that  he  '^  not  sufficient  if  the  proof  shows  that 

ie  of  unsound  mind  :"  Reg.  v.  Laenm^  4  such  a  state  of  miod  was  pofsible  ;  nor  is 

Oox  C.  C.  149*  it  sufficient  that  it  merely  shows  it  to  be 

The  question  is  at  once  suggested,  probable." 
must  the  prisoner  establish  his  insanity  II.  But  more  frequently  the  language 
by  a  preponderance  of  evidence^  or  by  of  the  court  would  imply  that  a  prepon- 
such  conclusive  testimony  as  to  place  the  deranoe  of  testimony  in  favor  of  insanity 
matter  beyond  a  reasonable  doubt  ?  The  will  be  sufficient.  Such  is  the  undonbteil 
language  of  the  English  judges  is  some-  law  in  Massachusetts.  In  Commonwealth 
what  ambiguous  on  this  head,  but  the  v.  Rogers,  7  Mete.  .'iOO,  Siiaw^,  C.  J., 
langnage  of  Rolfb,  B.,  in  Regina  v.  charged  that  the  presumption  of  sanity 
Stoker,  seems  to  look  towards  the  latter  must  be  rebutted  by  proof  of  the  con- 
oonclusion.  If  the  jury  must,  in  order  trary  satisfactory  to  the  jury.  The  jury, 
to  acquit  the  prisoner  be  convinced  that  after  several  hours'  conKuItation,  re- 
he  could  not  distinguish  right  from  turaed  into  Court  with  the  question 
wrong,  they  must  of  course  fully  believe  "Must  the  jury  he  )iiifisfied  beyond  a 
In  his  insanity  beyond  a  reasonable  doubt  of  the  insanity  of  the  prisoner  to 
doubt.  entitle  him    to   an    acquittal  ?"      The 

We  may  divide  the  Atnerican  eases  Chief  Justice  repeated  his  remarks,  and 

according  to  this  classification,  into  those  added  that  if  the  preponderance  of  the 

which  hold  that  the  homicide  (1)  must  evidence  was  in  favor   of  the  insanity 

prove  his  insanity  l>eyond  a  reasonable  of  the  prisoner,  the  jury  would   be  nu- 

4oubt,  (2)  must  show  a  preponderance  tborized  to  find  him  insane.     A  verdict 

6f  evidence  in  favor  of  his  insanity,  (3)  was   returned   of  not  guilty  by  reason 

tnust  rai9c  a  reasonable  doubt  as  to  his  of  insanity.     The   same   Assertion    was 

Kiinity.  made  in  Commonwealth  v.  E^hltj,  7  Gray 

I.  The  strongest  case  against  the  pri-  584,  which  illustrates  what  we  have  ven- 

MMicr   is   probably  State  v,  Spencer,    1  tured  to   call   a  misconception   of    the 

Zab.  196,  where  Hornblowbb,  C.  J.|  burden  of  proof.     *' The  Commonwealth 

lays  down  the  rule  that  *'  the  proof  of  must  prove  all  that  constitutes  murder 

insanity  at  the  time  of  committing  the  and  must  therefore  prove  sanity.    But 

act  ought  to  be  as  clear  and  satisfactory  the  presumption  of  law  is  sanity,  and 

AS  the  proof  of  guilt  outside  of  that  de-  that  presumption  sustains  the  burden  of 
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proof,  an  til  rebatted  $nd  overcoine  by  to  be  an  true,  or  in  other  words  of  pror- 
satisfftctory  evidence  to  the  contrary.*'  ing  a  negattre,  Is  purely  artificial  and 
It  wan  then  decided  that  a  preponder-  formal,  and  utterly  at  war  with  the  ha- 
ance  of  proof  of  insanity  would  sufBce.  mane  principle  which  in  favorem  vitcB, 
Iq  Commonwealih  r,  York,  9  Mete.  93,  requires  the  guilt  of  the  prisoner  to  be 
a  case  which,  though  not  involving  the  established  beyond  a  reasonable  doubt : 
defence  of  insanity,  is  directly  in  point.  Me  the  whole  ease.  In  Polk  v.  State, 
the  court  below  instracted  the  jury  that,  19  Ind.  170,  it  was  said  by  the  Supreme 
the  homicide  being  sboirn,  all  malter  Court  (Hamva,  J.,  dissenting),  that  if 
of  excuse  or  extenuation  was  for  the  upon  the  whole  evidence  the  Jury  have  a 
prisoner  to  prove,  which  he  might  do  by  reasonable  doubt  whether  the  accused 
a  prepond«racic8  of  testimony  ;  and  in  was  sane,  they  mast  have  a  reasonable 
case  of  equilibrium,  they  should  acquit :  doubt  whether  he  purposely  and  maH- 
held,  that  such  instruction  could  not  be  ciously  committed  the  act,  and  hence  a 
objected  to  by  the  prisoner.  Wildb,  J.,  reasonable  doubt  whether  he  committed 
difsentini;,  maintained  that  guilt  must  the  statutory  crime.  In  Hopps  v.  Peo- 
he  established  bey om^ a  reasonable  doubt,  pfe^  sil  111.  S85,  reversing  the  decision 
and  as  malioe  is  %n  essential  inp^>dien(  below,  the  court  said  of  the  presumptions 
of  murder,  that  must  be  so  estahlished.  of  sanity  and  intent,  '*  These  are  but 
In  State  v.  Starling^  6  Jones  N.  C.  866,  presumptions,  and  when  they  are  rebut- 
the  court  say  :  ^^  He  must  prove  his  case  ted  by  proof,  &c.,  or  a  roasoiiable  doub( 
as  you  wonht  require  the  proof  of  any  is  raised  upon  the  point,  that  doubt  must 
fact  about  which  parties  are  at  issue.**  avail  the  prisoner.**  OtjUtree  v.  State^ 
It  is  added,  in  view  of  the  cases  similar  28  Ala.  N.  S.  701,  and  U,  S-  v.  Jf^-- 
to  State  V.  Spencer,  that  the  rule  of  C/ce,  7  Law  Rep.  N,  S.  439,  though  no^ 
reasonable  doubt  is  a  presumption  in  involving  the  defence  of  insanity,  are 
favor  of  life  never  applied  for  the  pri-  directly  to  the  point.  In  the  former  the 
soner*s  condemnation.  This  case  deter-  court  below,  instead  of  taking  the  testi- 
mines  the  meaning  of  the  expression  in  mony  together,  selected  certain  evidence, 
State  V.  Brandon,  8  Jones  N.  C.  465,  and  instructed  the  jury  that  if  they  be- 
where  it  is  said  the  prisoner  must  satisfy  lieved,  &c.,  the  law  pre$(umed  the  act 
the  jury  of  his  insanity.  So  in  People  malicious ;  and  then  added  that  this 
V.  Myers,  20  Cal.  518,  a  preponderance  presumption  might  \ie  removed  by  the 
of  proof  of  insanity  was  held  necessary,  rest  of  the  evidence.  A  new  t)rial  was 
A»  to  idiocy,  see  Commonwealth  v.  Heath,  granted  because  the  court  had  broken 
1 1  Gray  303.  down  the  presumption  of  innocence,  and 
III.  We  come  now  to  a  class  of  cases  shifted  the  burden  of  proof.  In  U.  S. 
of  which  Stater.  Crawford  is  b.  type,  and  v.  McClare,  the  only  proof  was  of  a 
which  seem  to  ns  recommended  by  the  blow  struck.  *'  The  mere  fact,"  say 
strongest  consideration  both  practical  and  the  court,  *'of  a  blow  struck  does  not 
theoretical ;  those  namely  in  which  the  make  out  a  crime«  In  charging  a  crime. 
Commonwealth,  when  confronted  with  the  government  charges  a  criminal  in- 
adverse  testimony,  is  required  to  prove  tent,  and  must  prove  it.  Proving  a 
everv  element  of  the  crime.  In  State  v.  blow  may  in  some  oases  be  sufficient 
Bartlett,  43  N.  H.  224,  the*  subject  is  evidence  of  a  criminal  intent,  but  such 
ably  discussed.  A  system  of  rules  (it  intent  may  be  repelled  by  the  circum- 
is  said)  by  which  the  burden  is  shifled  stances.  If  on  all  the  evidence  the  jury 
upon  the  accused  of  showing  any  of'  the  are  left  in  reasonable  doubt  as  to  the 
substantial  allegations  in  the  indictment  intent  of   the  defendant,   they  cannot 
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convict  him  of  the  crime/'  In  &(Ue  y.  Case,  Several  other  aathorities  to  the 
Marler,  2  Ala.  43,  the  court  below  same  effect  are  cited  by  Valbntinb,  J., 
charged  in  consonance  with  the  test  laid  in  the  principal  case,  and  in  the  excel- 
down  in  Sta  e  v.  Sjtencer,  This  was  lent  note  in  the  first  volume  of  Bennett 
disapproved  of  hy  the  Supreme  Court,  &  Heard's  Leading  Criminal  Cases  to 
whose  language,  though  somewhat  am-  Com.  v.  McKie;  in  which  the  distinc- 
biguous,  received  a  decisive  interpreta-  tion  between  a  primd facie  case  and  the 
tion  in  State  v,  Bringyeaj  5  Ala.  241,  burden  of  proof  is  clearly  indicated  : 
when  GoLDTHWAiTB,  J.  y  explained  the  while  the  arguments  upon  which  this 
charge  of  the  court  below,  to  mean  that  class  of  cases  proceeds  will  be  found 
if  the  jury  ha\d  a  reasonable  doubt  of  perspicuously  set  forth  in  the  opinion  of 
sanity,  they  must  acquit ;  and  so  inter-  Wildb,  J.,  in  the  leading  case  of  Com, 
preted,  affirmed  it  according  to  Marler*n  v.  York^  supra,                      B.  S.  H. 


United  States  Circuit  Court.     District  of  Kentucky, 
BANK  OF  KENTUCKY  p.  ADAMS  EXPRESS  COMPANY. 

Where  the  receipts,  or  bill  of  lading,  used  by  an  express  company,  contain  lim- 
itations upon  its  responsibility  for  the  transportation  of  goods  or  parcels  committed 
to  its  charge,  unless  the  consignee  elects  to  pay  a  higher  rate  to  insure  safe  deli- 
rery,  and  this  is  known  to  the  agent  of  the  owner,  who  fills  up  tlie  bill  of  lading 
at  the  lower  rate  of  charge,  and  presents  it  to  the  express  agent  for  signature, 
this  will  be  sufficient  evidence  to  affect  the  owner  with  notice  of  the  nature  of  the 
limitations  upon  the  responsibility  of  the  carrier,  without  inquiry  whether  such 
agent  did  in  fact  know  the  extent  of  such  limitations. 

Where  an  express  company  accepts  a  parcel  for  transportation  over  its  line,  with 
an  exemption  from  responsibility  for  loss  by  fire,  and  the  same  is  destroyed  by  fire, 
by  the  burning  of  one  of  the  railway  bridges  upon  the  line,  it  is  not  material, 
whether  such  tire  occurred  through  the  culpable  negligence  of  the  rnilway  com- 
pany, or  nor,  since,  if  the  owner  of  the  goods  knew,  at  the  time  he  accepted  the 
bill  of  lading,  with  exemption  from  responsibility  for  loss  by  fire,  that  the  carrier 
would  have  to  pass  over  the  railway,  in  the  course  of  the  transportation,  he  cmi- 
not  hold  the  carrier  responsible  for  the  misconduct  of  the  railway  company. 

This  was  an  action  on  the  case  for  negligence.  There  was  a  verdict 
for  defendant,  and  plaintiff  now  moved  for  a  new  trial.  The  facts  are 
stated  in  the  opinion. 

J.  M.  llarlatiy  and  Barr^  Goodloe  <Ss  Humphrey ^  for  plaintiff. 

Isaac  Caldwell  and  G.  C.  Whartony  for  the  defendant. 

Ballard.  J. — The  facta  in  the  case  are  substantially  as  follows  :  The 
Southern  Express  Company  and  the  Adams  Express  Company  are 
engaged  each  in  the  business  of  carrying  money  and  other  articles 
from  one  part  of  the  country  to  another  for  hire,  at  the  request  of  any 
one  who  offers  such  articles  to  them  for  carriage.  They  do  not  use  in 
their  business  any  vehicles  of  their  own  except  such  as  are  required  to 
transport  the  articles  intrusted  to  them,  to  and  from  railroad  depots,  and 
to  and  from  steamboat  landings.     They  use  railroads,  steamboats  and  the 
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other  public  conveyances  of  the  country.  These  conveyances  are  not 
subject  to  their  control,  but  are  governed  entirely  by  the  companies  and 
persons  to  whom  they  belong.  The  packages  intrusted  to  them  are  at 
all  times,  while  on  these  public  conveyances,  in  the  care  of  one  of  their 
own  messengers  or  agents.  These  companies  are  engaf^cd  iti  carrying 
by  the  railroads,  through  Louisiana  and  iMississippi  to  Eluniboldc,  Tenn  , 
and  thence  over  the  Louisville  and  Nashville  Railroad  to  Louisville, 
Ky.,  under  a  contract  by  which  they  divide  the  compensation  in  propor-  ' 
tioii  to  the  distance  the  article  is  transported  by  the  respective  com- 
panies. Hetwecn  Humboldt,  Tenn.,  and  Louisville,  Ky.,  both  companies 
employ  the  same  messenger;  but  this  messenger  south  of  the  northern 
boundary  of  the  state  of  Tennessee  is  subject  entirely  to  the  orders  of 
the  Southern  Express  Company,  and  north  of  that  boundary  is  subject 
entirely  to  the  orders  of  the  Adams  Express  Company. 

These  express  companies  are  in  the  habit  of  charging  one  price  when 
they  undertake  to  insure  the  safe  delivery  of  the  articles  ii\tru8ted  to 
them — that  is,  when  they  do  not  modify  their  ordinary  responsibility  as 
common  carriers,  and  of  charging  another  and  lower  price  when  their 
responsibility  is  limited.  The  Louisiana  National  Bank  was  aware  of 
these  regulations,  and  had  in  its  possession  printed  blank  receipts,  or 
bills  of  lading,  showing  in  the  body  the  conditions  and  exceptions  upon 
which  the  companies  would  undertake  to  carry  at  the  lower  rate,  and  in 
the  margin  the  printed  blank  for  the  rate  at  which  they  would  insure. 
Having  received  a  tetter  from  the  plaintiff  directing  the  forwarding  by 
express  of  the  sum  of  $13,528  15,  the  bank,  by  its  teller,  filled  the  blanks 
in  that  part  of  the  bill  of  lading  which  contained  the  conditions  and 
exceptions,  and  presented  it  to  the  Southern  Express  Company  for  its 
signature  and  delivered  the  package  of  money  addressed  to  the  plaintiff 
without  stating  who  was  the  owner.  The  bill  of  lading  was  si«;ned  and 
redelivered  to  the  teller  of  the  National  Bank,  and  forwarded  by  him  to 
the  plaintiff  nt  Louisville.  It  does  not  appear  that  the  receipt  was  read 
at  the  time  of  its  delivery,  or  that  the  attention  of  the  officers  of  the 
Louisiana  National  Bank  was  called  specially  to  the  exceptions  contained 
in  it,  but,  as  before  stated,  the  bank  was  aware  of  these  exceptions  and 
of  the  stipulations  for  the  lesser  rate  of  compensation. 

This  package  was  carried  by  the  Southern  Express  Company  from 
New  Orlean.s  to  Humboldt,  Tenn  ,  and  there  delivered  to  the  joint 
messenger  of  the  S«mthern  and  Adams  Express  Companies,  While  it 
was  in  the  custody  of  this  messenger  between  Humboldt  and  the  north- 
ern line  of  the  stjite  of  Tennes.see.  the  car  in  which  the  pack.ige  was 
contained  was  precipitated  through  a  trestle-work  on  the  line  of  tho 
Louisville  and  Nashville  Railroad,  at  or  near  Budd's  creek,  and  the  car 
and  package  were  destroyed  by  fire.  This  was  cau.sed  by  the  i'allen  loco- 
motive, without  any  fault  or  neglect  on  the  part  of  the  messenger  who 
had  charge  of  the  package. 

So  much  of  the  receipt  as  is  material  to  the  present  controversy  is  as 
follows : 

"Southern  Express  Company, 
**  Express  Foricarders^ 
«  No.  2  —$13,528.15.  July  2(5,  1869. 

*'  Received  from  the  Louisiana  National  Bank  one  package,  sealed  and 
said  to  contain  913,528.15;  addressed  'Bank  of  Kentucky,  Louisville, 
Kentucky.' 
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"  Upon  the  special  acceptance  and  agreement  that  this  company  is  to 
forward  the  sAine  to  its  agent  nearest  or  most  conyenient  to  destination 
only,  and  there  deliver  the  same  to  other  parties  to  cuiiiplete  the  trans- 
action, sach  delivery  to  terminate  all  liability  of  this  company  for  such 
damage;  and  also  that  this  company  are  nut  to  be  liable  in  any  manner, 
or  to  any  extent,  for  any  loss  or  damage  *  ♦  *  of  such  package  or  of  its 
contents  *  *  *  occasioned  *  *  *  by  fire  or  steam.  The  shipper  and 
owner  hereby  Reveraliy  agree  that  all  the  stipulations  and  conditions  in 
this  receipt  contained  shall  extend  to  and  inure  to  the  benefit  of  each 
and  every  company  or  person,  to  whom  the  Southern  Express  Company 
may  intrust  nr  deliver  the  above-described  property  for  transportation, 
and  shall  define  and  limit  the  liability  therefor  of  such  other  company 
or  pers(»n." 

Upon  these  facts  the  court  charged  the  jury : 

First — That  the  Southern  Express  Company  and  the  Adams  Express 
Company  are  common  carriers. 

Second — That  the  Adams  Express  Company  is  liable  for  the  loss  of 
packages  delivered  to  the  joiut  messenger  of  the  two  companies  at  Hum- 
boldt, Tenn  ,  although  the  loss  occur  south  of  the  southern  boundary  of 
the  state  of  Tennessee. 

Third — That  if  the  jury  believe  the  facts  above  detailed  in  relation  to 
the  execution  of  the  receipt,  then  it,  thus  signed  and  delivered,  con- 
stitutes the  contract,  and  all  the  exceptions  in  it  are  a  part  of  the 
contract,  no  matter  whether  each  or  alt  of  them  were  known  to  the 
Louisiana  National. Bank  or  not;  and  the  plaintiff  is  bound  by  this 
contract,  whether  it  expressly  authorized  the  Louisiana  National  Bank 
to  make  it  or  not. 

Fourth — If  the  bill  of  lading  contained  no  exception,  it  is  clear  that 
the  defendant  would  not  be  excused  because  the  accident  occurred  with- 
ont  its  fault.  It  would  be  the  insurer,  and  therefore  accountable.  But 
the  bill  of  lading,  among  other  exceptions,  contained  this :  **  That  the 
company  are  not  to  be  liable  in  any  manner,  or  to  any  extent,  for  any 
loss  or  damage  »  *  *  of  such  package  or  its  contents  ♦  *  *  occasioned 
*  *  ♦  by  tire." 

**  Now,  if  you  believe  that  the  package  was  destroyed  by  fire,  as  above 
indicated,  without  any  fault  or  neglect  on  behalf  of  the  messenger  or  the 
defendant,  the  defendant  has  brought  itself  within  the  terms  of  the  excep- 
tion, and  it  is  not  liable.  It  is  not  material  to  inquire  whether  the  acci- 
dent resulted  from  the  want  of  care,  or  from  the  negligence  of  the  Louis- 
ville and  Nashville  Railroad  and  its  agents  or  not.  since  the  un controverted 
testimony  shows  that  the  car  and  train  in  which  the  messenger  of  the 
Adams  hlxpre.ss  Company  was  transporting  the  package  ^elonged  to  the 
Louisville  and  Nashville  liailroad  Company,  and  were  exclusively  subject 
to  its  control  and  orders.  A  common  carrier  who  hns  not  limited  his 
responsibility,  is  undoubtedly  responsible  for  losses,  whether  occurring 
on  vehicles  controlled  by  himself  exclusively,  or  belonging  to  and  con- 
trolled by  others,  because  he  is  an  insurer  for  the  safe  delivery  of  the 
article  which  he  has  agreed  to  carry;  but,  when  he  has  limited  his  lia- 
bility so  as  to  mnke  himself  responsible  for  ordinary  care  only,  and  the 
shippor,  to  recover  again.st  him,  is  obliged  to  aver  and  prove  negligence, 
it  must  be  his  negligence  or  the  negligence  of  his  agentS)  ar^  not  the 
negligence  of  persons  over  whom  he  has  no  control." 
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'*  If  in  his  eiiiployment  he  ases  the  vehicles  of  others  over  which  he 
has  no  control,  and  uses  reasonable  care — that  is,  such  care  as  ordinarily 
prudent  persons  engaged  in  like  business  use  in  selecting  the  vehioles, 
and  if  the  loes  arises  from  a  cause  against  which  he  has  ntlpulated  with 
the  shipper — he  shall  not  be  liable  for  the  same  unless  it  arises  from  hii 
want  of  care,  or  the  want  of  care  of  his  employees. 

*•  Without,  therefore,  deciding  whether  or  not  the  evidence  nddnced  in 
the  case  tends  to  establish  any  want  of  reasonable  or  ordinary  care  on 
tiie  part  of  the  Louisville  and  Nashville  Railroad  Company.  £  instruct 
you  that  such  evidence  is  irrelevant  and  incompetent,  and  that  you 
sliould  disregard  it — that  is,  give  no  more  effect  to  it  than  if  it  had  not 
been  adduced." 

The  first  and  second  instructions  were  not  excepted  to,  but  the  third 
and  fourth  were.  At  the  trial  the  plaintiff  insisted  that  it  was  not 
bound  by  the  terms  of  the  receipt,  because  it  was  not  shown  that  the 
attention  of  the  Liouisiana  National  Bank  was  called  to  them  at  the  time, 
or  that  it  expressly  assented  to  them,  but  I  am  of  opinion  that  there  was 
DO  error  in  this  portion  of  the  charge.  The  Louisiana  National  Bank 
was  aware  that  the  receipt  contained  some  exceptions  and  conditions. 
It  accepted  the  receipt  without  remonstrance  or  objection,  and  both 
authority  and  reason  demonstrate  that  the  receipt  must  under  these 
circumstances  be  regarded  as  constituting  the  contract  of  the  parties: 
Dorr  V.  N.  J.  Steam  Navigation  Co.y  1  Kernan  485 ;  Wel/^  v.  The 
Sleam  Navigation  Co.^  4  Sclden  375,  and  2  Comstock  204 ;  Richard 
Grace  v.  Alcin  A<lam$^  <fec.,  100  Mass.  505 ;  Haljord  v.  Adanis,  2  Duer 
480;   York  Co.  v.  Central  R.  R.,  3  Wallace  107. 

It  is  now  everywhere  admitted  that  a  common  carrier  may  limit  his 
responsibility  by  express  contract,  and  if  he  may  make  an  express  con- 
tract with  a  shipper  of  goods,  I  cannot  see  why  the  contract  may  not  be 
sliown  by  the  same  evidence  which  would  establish  a  contract  between 
other  parties.  I  cannot  see  why  a  writing  delivered  by  a  common 
carrier  to  an  owner  of  goods  intended  by  the  former  to  express  the  terms 
and  conditions  of  his  contract  to  carry,  and  received  by  the  latter  as 
iuch,  should  not  constitute  the  contract  between  them. 

A  common  carrier,  it  is  true,  is  bound  to  carry  all  articles  within  the- 
line  of  his  business  upon  the  terms  and  conditions  imposed  by  law,  if 
the  shipper  shall  so  demand.  He  has,  however,  a  right  to  charge  in 
proportion  to  the  risk  assumed  by  him.  It  is  upon  this  ground  the 
authorities  hold,  that  unless  his  responsibility  is  modified  by  express 
contract,  his  undertaking  to  carry  is  upon  the  t«rms  and  conditions 
which  are  imposed  by  law.  But  when  he  has  undertaken  to  carry  at  a 
less  rate  than  he  would  have  a  right  to  charge,  and  would  charge,  if  he 
undertook  to  carry  only  upon  the  conditions  imposed  by  law,  and  has, 
by  his  receipt,  delivered  to  the  shipper  stipulated  for  a  reasonable  linntu- 
tion  of  his  responsibility,  and  the  shipper  has  accepted  the  receipt  witli- 
oat  objection,  the  latter  is  as  much  bound  by  the  contract  thus  made  as-, 
any  other  party  would  be. 

The  correctness  of  the  propositions  contained  in  the  remaining  por- 
tion of  the  charge   to  which  exception   was  taken  may,   I   think,   he- 
demonstrated  in  two  way^ : 

First — By  the  contract  between  the  Bank  and  the  Express  company 
it  was  agreed  that  the  company  should  not  be  responsible  for  any  loss  OP 
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damage  of  the  package  which  should  be  occasioned  by  6 re.  The  loss  of 
the  package  was  occasioned  by  fire ;  hence  the  carrier,  by  the  terms  of 
the  contract,  is  not  responsible.  It  is  not  pretended  tliat  the  contract 
was  violated  by  using  tlie  cars  (if  the  Louisville  and  Nashville  Railroad 
Company  to  transport  the  messenger  and  the  package,  or  was  violated  in 
any  other  respect.  It  follows,  therefore,  that,  if  the  company  is  liable 
at  all,  it  is  not  so  by  virtue  of  the  contract,  but  in  spite  of  it. 

The  contract,  however,  does  not  attempt  to  exempt,  mir  could  it  have 
exempted;  the  Express  Company  from  loss  occasioned  by  the  neglect  of 
itself  or  its  servants,  but  when  it  is  sought  to  charge  the  cumpany  with 
neglect,  it  must  be  such  neglect  as  it  is  responsible  for  upon  the  general 
principles  of  law. 

Now,  upon  those  principles,  do  one  is  responsible  for  damage  occa- 
sioned by  neglect  unless  it  be  the  neglect  of  himself,  or  his  servants  or 
agents.  ]iut  the  facts  stated  show  that  neither  the  company  nor  its  ser- 
vant was  guilty  of  any  neglect.  It  follows  that  the  defendant  cannot  be 
charged  on  this  account.  Though  the  defendant  used  the  Louisville 
and  Nashville  liailroad  to  transport  its  messenger  and  the  package,  the 
railroad  company  was  not,  in  any  legal  sense,  the  servant  of  the  de- 
fendant. The  defendant  had  no  control  over  the  railroad  company  or 
over  its  servants.  The  railroad  company  was  no  more  the  servant  of  the 
defendant  than  it  is  of  any  passenger  whom  it  transports.  It  was  no 
more  the  servant  of  the  defendant  than  is  the  hack  or  cab  the  servant  of  ^ 
him  who  hires  it  to  transport  him  from  one  part  of  the  city  to  another. 

Stconif — All  the  authorities  agree  that  when  a  common  carrier  has, 
by  special  contract,  limited  his  responsibility,  "he  becomes,  with  refer- 
ence to  that  particular  transaction,  an  ordinary  bailee — a  private  carrier 
for  hire."  or.  '*  reduces  his  responsibilities  to  those  of  an  ordinary  bailee 
for  hire  :'*  Ygrk  Co.  v.  Ct^ntrnl  R,  /?.,  8  Wallace  107  ;  N.  J  Steam 
Kaa'gatioa  Co  v.  Merchants*  Bank^  6  Howard  382;  Railroad  Co.  v. 
Lockwood,  17  Wallace  3o7. 

I  prefer  the  latter  form  of  stating  the  proposition,  because  it  is  less 
misleading.  I  do  not  think  that  a  common  carrier,  by  entering  into  a 
contract  limiting  his  responsibility,  changes  his  character  He  still  re- 
mains a  common  carrier,  with  his  responsibility  limited  in  respect  to  the 
matter  embraced  in  his  contract,  to  that  of  an  ordinary  bailee  for  hire. 
The  authorities  are  equally  clear  that  an  ordinary  bailee  for  hire  is 
bound  to  only  ordinary  diligence,  and  responsible  only  for  losses  and  in- 
juries occasioned  by  negligence  or  want  of  ordinary  care.  The  defendant 
did  by  special  contract  limit  its  responsibility,  and  neither  it,  nor  its  ser- 
vant, the  messenger,  is  chargeable  with  any  neglect  or  want  of  care. 
The  loss  of  the  package  was  occasioned  by  fire.  The  contract  provides 
that  the  defendant  should  not  be  liable  for  a  loss  so  occasioned,  and  as 
neither  the  defendant  nor  defendant's  servant  was  wanting  in  c^ire,  it 
follows  that  it  is  not  responsible  for  the  loss. 

Suppose  the  package  had  been  lawfully  intrusted  by  the  J/Ouisiana 
National  Bank  to  a  private  person  to  be  carried  for  hire,  and  delivered 
to  the  plaintiff,  and  it  was  contemplated  by  the  parties  that  such  person 
would  transport  the  package  and  himself  by  the  railroads,  which,  it  was 
contemplated,  the  defendant  would  use,  and  the  package  had  been  li»st 
under  the  same  circumstances  that  the  package  delivered  to  the  defendant 
was  lost,  would  it  for  a  moment  be  contended  that  such  private  person 
would  be  responsible  ? 
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Suppose  ngain,  that  a  person  should  deliver  to  his  friend,  who  con- 
templated coming  from  New  Orleans  to  Louisville  by  the  ordinary  mode§ 
of  travel,  a  watch,  to  be  carried  and  delivered  at  the  lutter  city,  and  that 
while  such  private  carrier,  without  reward,  was  proceeding  on  his  way  in 
one  of  the  cars  of  the  Louisville  and  Nashville  Railroad  Company,  the 
car  should,  by  the  gross  carelessness  of  those  having  charge  of  it,  be 
thrown  from  the  track,  and  the  watch  in  charge  of  the  carrier,  without 
any  neglect  on  his  part,  destroyed.  Is  it  conceivable  that  such  carrier 
would  be  responsible  for  the  loss  ?  To  hold  that  he  would  be  responsible 
would  not  only  violate  the  plainest  principles  of  law,  but  would  shock 
the  couiuion  sense  of  mankind,  and  yet,  not  only  the  private  carrier  for 
hire,  bat  the  private  carrier  without  reward  is  responsible  for  the  loss 
of  a  package  intrusted  to  him,  under  the  circumstances  supposed,  if  the 
defendant  is  responsible  for  the  loss  of  the  package  claimed  in  this 
case 

The  private  carrier  for  hire  is  responsible  for  losses  and  injuries  oe- 
casioned  by  want  of  ordinary  care  on  his  part  or  on  the  part  of  his  ser- 
vants ;  and  a  private  carrier  without  pay  is  responsible,  if  not  for  want 
of  ordinary  care,  certainly  for  gross  neglect.  It  cannot  be  maintained 
with  the  least  show  of  reason  that  the  Louisville  and  Nashville  Railroad 
was  any  more  the  servant  of  the  defendant  in  transporting  the  package 
sued  for  in  this  case  than  it  is  the  servant  of  the  carrier  for  hire,  and 
the  carrier  without  hire  in  the  cases  supposed,  and  if  these  last  are  not 
responsible  for  the  neglect  of  the  servants  of  the  railroad  company,  it  is 
impossible  to  conceive  that  the  defendant  is  responsible  for  such  neglect. 

The  counsel  for  the  plaintiff  attempt  to  escape  this  conclusion  by  in- 
sisting that,  though  the  defendant  limited  its  responsibility,  it  still  re- 
mains a  common  carrier,  and  that  such  carrier  is  responsible  not  only 
for  any  want  of  negligence  of  himself  and  his  servants,  but  for  the 
Degligence  of  any  agency  which  he  may  employ  in  his  business 

This  proposition  is  misleading.  It  is  not  strictly  correct  to  say  that  a 
common  carrier  is  responsible  for  the  negligence  of  any  agency  in  his 
business,  or  even  fbr  his  own  negligence  or  that  of  his  servants,  in  the 
sense  in  which  his  responsibility  is  distinguished  from  the  responsibility 
of  another  person.  A  common  carrier  is  bound  to  deliver  goods  in- 
tni8ted  to  him,  unless  prevented  by  the  owner,  the  act  of  God,  or  the 
public  enemy.  He  is,  as  the  law  terms  him,  an  insurer  for  the  safe 
carriage  and  delivery  of  goods,  subject  only  to  the  exceptions  above 
mentioned.  If  he  does  not  deliver  goods  intrusted  to  hiui,  he  is  re- 
sponsible, not  because  the  goods  were  lost  by  his  neglect,  or  the  neglect 
of  a  servant,  or  by  the  neglect  of  some  agency  which  he  employed,  but 
because  he  insured  their  delivery.  His  responsibility  is  wholly  inde- 
pendent of  the  neglect  of  any  one  If  goods  delivered  to  him  to  be 
carried  are  lost  while  in  his  or  his  servants'  custody,  or  while  in  the 
cu.^tody  of  sonic  other  person  who  is  not  his  servant,  he  is  equally 
respimsible,  not  because  he  is  liable  upon  any  principle  of  law  for  the 
negligence  of  any  person  who  is  not  his  servant,  but  because  he  is  bound 
by  law  to  carry  and  deliver  safe  all  goods  delivered  to  him  unless  pre- 
vented as  before  stated  by  the  owner,  the  net  of  God,  or  the  public 
enemy.  If  he  has  limited  his  responsibility  by  special  contract,  and  the 
loss  has  been  occasioned  by  the  cause  excepted  in  the  contract,  then  the 
owner  in  order  to  charge  him  must  show  that  though  the  loss  arose 
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directly  from  the  cause  excepted,  that  cause  itself  was  occasioned  bv 
the  neglect  of  the  carrier.  But,  when  a  public  or  priyate  carrier  a> 
sought  to  be  charged  with  a  loss  occasioned  bj  his  neglect,  when  neglect 
is  the  foundation  of  the  plaintiff's  claim,  I  am  not  aware  that  he  is 
liable  for  any  negligence,  except  upon  the  same  principles,  and  under 
the  same  circumstances,  that  any  other  person  is  liable.  I  am  not 
aware  that  he,  more  than  any  one  else,  can  be  made  responsible  for  the 
negligence  of  persons  who  are  not  his  servants. 

Undoubtedly  the  defendant  did,  notwithstanding  its  contract,  continue 
to  be  a  coiumoM  carrier,  but  its  responsibility  was  limited  to  that  of  an 
ordinary  bailee  for  hire.  Now,  an  ordinary  bailee  for  hire  is  responsible 
for  only  ordinary  care,  and  liable  for  the  neglect  of  himself  or  his  own 
servants,  and  not  for  the  neglect  of  persons  over  whom  he  has  no  con- 
trol. Consequently  he  is  not  responsible  for  a  loss  occurring  under  the 
circumstances  presented  in  this  case.  If  it  be  admitted  that  the  common 
carrier  has  by  his  contract  limited  his  revsponsibility  to  that  of  an 
ordinary  bailee  for  hire,  then  it  cannot  be  consistently  insisted  upon  that 
he  shall  be  held  liable  as  a  common  carrier  who  has  made  no  express 
'  oontract.  To  admit  the  contract,  and  to  deny  any  effect  to  it,  is  too 
much  for  one  proposition.  The  proposition  of  counsel,  reduced  to  its 
essence,  is  simply  this :  that  though  the  defendant  has,  by  special  con- 
tract, limited  its  responsibility  to  that  of  a  private  bailee  for  hire,  it  is 
still  responsible  as  a  common  carrier.  A  proposition  involving  so  obvious 
a  contradiction  cannot  require  further  exposure. 

But  obvious  as  the  fallacy  and  error  contained  in  the  counsel's 
proposition  appear  to  me,  the  proposition  itself  seems  to  be  supported  by 
the  decision  of  the  Supreme  Court  of  California  in  the  case  of  Hooper 
V.  Wells^  Fargo  <&  Co.,  27  California  11;  by  the  Supreme  Court  of 
Minnesota  in  the  case  of  Ohristenson  et  aL  v.  American  Express  Com- 
pany, 15  Minnesota  Reports  270 ;  and  by  the  learned  editor  of  the 
American  Law  Register,  in  his  note  to  the  former  case  (Lxiw  Register^ 
November  18G5,  p.  30). 

In  the  first  case  the  carrier  made  a  contract  stipulating  that  he  would 
not  be  responsible  except  as  forwarder.  The  court  construed  the  con- 
tract as  limiting  the  responsibility  of  the  carrier  to  that  of  a  forwarder 
-—that  is,  of  an  ordinary  bailee  for  hire — but  they  held  the  carriers 
responsible  for  a  loss  occurring  on  a  tug  or  lighter  which  plied  between 
the  shore  and  an  ocean  steamer,  occasioned  by  the  negligence  of  the 
'  managers  of  the  tug,  although  they  were  not  subject  to  the  control  or 
orders  of  the  express  company. 

In  respect  to  the  responsibility  of  forwarders,  the  court  say  :  "  They 
are  not  insurers  like  carriers,  but  they  are  liable  for  losses  of  goods 
while  in  their  custody,  resulting  from  negligence  of  themselves,  and 
those  they  employ  in  their  business  of  forwarders." 

The  correctness  of  the  first  part  of  this  proposition  cannot  be  dis- 
puted, nor  do  I  question  the  correctness  of  the  latter  part,  if  by  *'  those 
whom  they  employ  in  their  business  of  forwarders "  the  court  mean 
those  who  are  the  forwarders'  servants,  and  subject  to  their  control  and 
orders.  The  court  further  say,  the  responsibility  of  a  forwarder  is  the 
same  as  that  of  a  warehouse-man,  and  ^'  if  a  warehouse  man,  instead  of 
using  his  own  warehouse,  and  employing  his  own  subordinates,  should, 
far  a  stipulated  sum,  paid  to  the  owner,  use  in  his  business  the  ware- 
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house  of  another  person,  who  employs  and  controls  the  subordinates, 
there  can  be  no  doubt  that  he  would  be  liable  for  a  loss  of  the  goods 
uUrutteil  to  kU  care^  occurring  while  in  his  possession,  and  resulting 
from  the  negligence  of  such  subordinates,  although  not  under  his 
control." 

If  by  the  words  ^^  intrusted  to  his  care,"  the  court  mean  to  suggest  a 
case  where  the  warehouseman  has  a  contract  to  keep  the  goods  in  his 
own  warehouse,  I  entirely  concur  in  the  proposition  stated.  But,  if 
they  mean  that  a  warehouseman,  who  violates  no  contract  by  removing 
the  goods  of  his  customer  from  his  own  warehouse  into  that  of  another 
prudent  warehouseman,  is  responsible  for  a  loss  of  the  goods  resulting 
from  the  negligence  of  the  subordinates  of  such  other  warehouseman,  1 
cannot  assent  to  it. 

Suppose  a  warehouseman's  warehouse  should  be  destroyed  by  fire,  it 
would  be  his  duty  to  remove  such  of  the  goods  of  his  customers  as  were 
saved  to  the  warehouse  of  some  other  prudent  person,  and  it  cannot  be 
insisted  that  he  would  be  responsible  for  the  loss  of  goods  occurring 
there,  resulting  from  the  negligence  of  servants  of  the  latter  ware- 
houseman. 

If  a  warehouseman  contract  to  keep  goods  in  his  own  warehouse,  and 
he  should  remove  them — in  violation  of  his  contract — to  another  ware- 
house, I  suppose  he  would  be  liable  for  all  losses  there  occurring,  just  as 
a  bailee  who  hires  a  horse  to  go  to  a  particular  place  is  responsible  for 
loss  or  injury  to  the  horse,  should  he  drive  or  ride  him  to  a  different 
place,  and  the  horse  be  lost  or  injured  in  the  prosecution  of  such  other 
journey- 
Again,  the  court  say :  '^  The  fact  that  the  defendants  made  use  of 
various  public  conveyances,  their  messenger  with  the  treasure  travelling' 
a  part  of  the  way  by  stage,  a  part  by  steam-tug  and  lighters,  and  a  part 
by  ocean  steamer,  makes  no  difference  as  to  their  liability.  For  defend- 
ants' purposes,  the  managers  of  these  various  conveyances  were  their 
agents  and  employees." 

If.  as  seeius  to  be  conceded,  it  was  contemplated  by  both  the  plaintiff 
and  defendants  that  the  defendants  would  not  use  in  their  business  their 
own  vehicles,  but  the  conveyances  of  others,  not  at  all  subject  to  their 
control  or  management,  and  that  in  the  use  of  those  other  conveyances 
the  defendants  did  not  violate  their  contract,  I  cannot  admit  that  the 
defendants,  who,  by  the  admissions  of  the  court,  were  liable  only  as  ordi- 
nnry  bailees  for  hire,  were  responsible  for  losses  occasioned  by  the  negli- 
getice  of  the  managers  of  those  conveyances.  I  cannot  admit  that  the 
ujauagers  of  those  other  conveyances  were,  in  any  legal  sense,  their 
a<;ents  and  employees.  The  relation  of  master  and  servant,  principal 
and  agent,  does  not  and  cannot  exist  where  the  master  has  no  control 
over  the  servant,  and  the  principal  no  control  over  the  agent. 

The  court  further  say :  **  The  defendants  had  the  means  of  holding 
the  proprietors  of  those  various  vehicles  used  in  their  business  of  ex- 
pressmen responsible  to  them,  had  they  chosen  to  do  so.  If  they  did 
not  take  the  proper  means  to  secure  themselves,  it  was  their  own  fault." 

But  I  cannot  see  how  any  argument  can  be  drawn  from  this  to  show 
that  the  defendants  were  responsible.  Every  bailee  or  depositary  may 
hold  any  one  responsible  for  destroying  or  injuring  goods  in  his  posses- 
•ioQ,  but  it  cannot  be  maintained  that  he  is  responsible  for  such  destruc* 
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tton  or  injury  unless  he  by  his  negligence  contribute  to  the  same.  Be- 
sides, the  plaintiff  had  his  remedy  against  the  proprietors  of  those  other 
conveyances,  which  occasioned  the  loss  [see  the  N.  J,  Steam  Nooigatiou 
Co.  V.  Merchants*  Bankj  6  Howard  382],  and  it  might  be  retorted  •'  that 
if  he  did  not  take  the  proper  means  to  secure  himself,  it  was  his  own 
fault." 

In  the  Minnesota  case  it  was  stipulated  that  the  carrier  '*  was  not  to 
be  held  liable  for  any  loss  or  damage,  except  as  forwarders  only,  or  for 
any  loss  occasioned  by  the  perils  of  navigation  and  transportation/' 
The  goods  were  received  at  New  York,  and  were  to  be  delivered  to 
Ohristinson  &  Brother,  Mankati),  Minnesota.  When  the  goods  reached 
St.  Paul,  they  were  placed  by  the  carrier  on  board  the  steamboat 
**  Julia,"  a  boat  belonging  to  the  Northwestern  Union  Pacific  Company, 
and  managed  entirely  by  its  ofiBcers  and  servants,  to  be  transported  to 
Mankato.  The  goods  remained  in  charge  of  the  carrier^s  messenger. 
The  boat  at  the  time  of  the  accident  was  strong  and  in  good  condition. 
The  carrier  was  guilty  of  no  want  of  care  in  selecting  the  ''  Julia  "  to 
transport  the  goods;  but  on  the  way  the  "  Julia"  was,  through  the  care- 
lessness of  its  ofiBcers  and  managers,  run  against  a  snag  and  sunk, 
whereby  the  goods  were  damaged. 

The  court  say  that  the  carrier  is  not  exempt  from  the  loss  by  reason 
of  the  stipulation  in  its  bill  of  lading  that  ''it  was  not  to  be  held  liable 
for  any  loss  or  damage  except  as  forwarders,"  because,  they  say :  *'  In 
our  opinion  *  *  *  the  effect  claimed  for  this  clause  of  the  receipt  by 
the  defendants  is  inconsistent  with  and  repugnant  to  the  scope  and  in- 
tent of  the  result,  viewed  as  a  whole,  and  in  connection  with  the  fact 
showing  the  defendants'  real  character  and  mode  of  doing  business." 

In  other  words,  the  court  held  that  the  defendants  were  com  mo  i 
carriers,  and  that  this  clause  of  their  receipt  did  not  modify  their  lia- 
bility at  all.  If  the  court  was  correct  in  this,  it  is  indisputable  that  this 
clause  did  not  exempt  the  carrier  from  responsibility  for  the  loss  claimed. 

In  respect  to  the  other  exceptions,  *'  perils  of  navigation  and  trans- 
portation," the  court  says:  *'The  exception  does  not  excuse  the  carrier 
for  negligently  running  into  perils  of  the  kind  mentioned.  The  proper 
construction  (of  such  words;  is  analogous  to  that  which  is  put  upon  the 
words  ^  perils  of  the  sea'  in  bills  of  lading.  While  thus  it  would  seem 
very  proper  to  hold  that  a  snag  in  one  of  our  Western  rivers  is  a  peril 
of  navigation,  as  appears  to  have  been  done  in  Tennessee,  if  a  vessel  is 
wrecked  upon  one  through  the  negligence  of  the  carrier,  or  of  those 
whofD  he  employs  *  *  *  the  carrier  is  not  absolved.  Under  such 
circum.stanee.s  the  loss  is  properly  attributed  to  the  agency  of  man,  not 
to  a  peril  of  navigation." 

Here  again  we  have  the  same  fallacies  and  misleading  propositions 
which  have  been  exposed  in  a  former  part  of  this  opinion.  The  sinking 
of  a  b(»at  by  running  on  a  snag  in  one  of  our  Western  rivers  is  undoubt- 
edly a  '*  peril  of  navigation."  It  is  none  the  less  a  peril  of  navigation, 
though  it  occur  by  the  fault  of  the  person  navigating  the  boat.  It  is 
wholly  misleading  to  say  that  it  is  a  peril  of  navigation  when  it  results 
from  accident  and  without  fault,  and  that  it  is  not  a  peril  of  navigation 
when  it  results  from  negligence.  When  goods  are  lost  by  reason  of 
such  peril,  occasioned  by  the  negligence  of  the  carrier,  the  carrier  is 
responsible,  not  because  the  goods  were  not  lost  by  an  excepted  perils 
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but  because  he  has  brought  about  the  peril  through  his  own  carelessnesM 
or  [legligeiice.  lie  is  tiiude  responsible  for  his  negligence,  not  because 
he  is  a  cuniniou  carrier,  but  because  he  \s  guilty  of  negligence,  and  has 
occasioned  loss  therabj. 

In  the  books  which  treat  of  cooimon  carriers,  only  those  carriers  are 
treated  of  whu  use  their  own  conveyances;  hence  it  is  we  often  find  it 
stated  that  the  exception,  **  perils  of  the  sea,"  or  "  perils  of  the  river," 
included  in  the  carrier's  bill  of  lading,  does  not  include  losses  arisini^ 
from  what  would  be  generally  understood  to  be  '*  perils  of  the  sea," 
when  occasioned  by  the  negligence  of  the  servants  of  the  carrier.  In 
iiuch  case^  the  carrier  being  the  owner  of  the  vessel  in  which  the  goods 
are  carried,  and  being  responsible  for  its  careful  navigation,  it  is  n<'t 
material  in  effect  whether  it  is  held  that  a  loss  arising  from  an  excepted 
peril,  brought  about  by  his  negligence,  is  not  a  peril  of  navigation  within 
the  meaning  of  the  bill  of  lading,  or  that  the  carrier  is  responsible  for 
a  loss  occasioned  by  the  negligence  of  his  servants ;  but  it  is  better  and 
more  currect  to  place  the  liability  in  such  case  on  the  latter  ground, 
because  to  place  it  on  the  former  is  misleading. 

Certainly,  as  the  court  say :  *^  The  exception  does  not  excuse  the 
carrier  for  negligently  running  into  perils,  *  *  *  nor  shall  ho  he  heard 
to  set  up  his  own  negligence  to  excu^^e  him  from  responsibility."  But, 
in  the  case  before  the  court,  no  negligence  was  imputed  to  the  carrier. 
He  did  not  attempt  to  set  up  his  own  negligence  to  excuse  himself  from 
responsibility.  He  set  up  that  by  the  contract  he  was  not  to  be  liable 
for  losses  arising  from  the  perils  of  navigation,  and  he  showed  that  the 
loss  did  arise  from  a  peril  of  navigation, 'without  any  fault  on  his  part. 
He  was  not  responsible  for  the  negligence  of  the  managers  of  the  boat, 
as  I  have  before  shown,  because  he  had  no  control  or  authority  over 
them,  and  as  he  could  be  held  responsible  in  the  case  only  for  negli- 
gence, it  would  seem  he  was  not  liable  at  all.  I  think  that  the  court 
was  misled  by  the  definition  of ''  perils  of  navigation  "  which  it  found 
in  the  books. 

Clearly,  that  is  none  the  less  a  "  peri!  of  navigation  "  or  a  **  peril  of 
the  sea"  because  it  is  attributable  to  the  ugency  of  man.  The  very  case 
which  is  generally  used  to  define  and  explain  what  is  a  ^^  peril  of  the 
sea  "  is  that  of  a  collision  brought  about  by  negligence.  If  a  carrier's 
vessel  should  collide  on  the  sea  with  another  vessel,  through  the  fault 
wholly  of  the  latter,  it  is  everywhere  admitted  that  he  would  not  be 
responsible  for  a  loss  arising  from  such  collision  of  goods  which  he 
was  carrying  under  a  bill  of  lading  that  exempted  him  from  responsi- 
bility for  loss  arising  from  *' perils  of  navigation  "  or  "  perils  of  the  sea," 
and  yet,  undoubtedly,  the  collision  in  such  case  is  attributable  to  the 
agency — nay,  to  the  negligence — of  man. 

I  have  a  profound  respect  for  the  opinions  of  the  learned  courts,  which 
I  have  here  noticed,  but  I  think  that  they  are  opposed  to  the  general 
current  of  authorities — that  they  are  founded  on  fallacious  and  mislead- 
ing propositions,  and  that  they  disregard  the  well-settled  principles  of 

b4W. 

The  motion  for  a  new  trial  is  overruled. 

The  fore^roing  case  involves  two  ques-  applicable  to  Express  Companies,  1. 
tiooa  of  great   importance  in  the  law    How  far,  and  in  what  mode,  sach  com- 
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panics  may  restrict  their  general  respon-  tations  of  the  contract,  by  written  or 
■ibility   by  way  of  special   contract   or  printed  endorsements  upon  the  receipt  ur 
notice.     2.  How  far  such  companies  are  bill  of  lading,  presented  to  him,  for  tlie 
to  be  held  responsible  for  the  conduct  first  time,  when  he  delivers  the  goods ; 
of  the  agencies  employed  in  the  trans-  and  he  accepts  the  same  with  or  witliout 
portation.  signing  a  counterparty  and  has  no  oppor- 
As  to  the  first  question,  it  scenes  to  be  tunity  for  reading  the  printed  endorsie- 
iiow  well  settled,  that  since  the  parties  ment  upon  the  bill,  and  does   not   in 
fire  not  in  equnl  posiitions,  as  to  the  con-  fact  read  it,  or  become  aware  of  its  iro- 
tract  of  transportation,  the  owner  of  the  port,  it  has  commonly  been  held,  with 
goods  being,  by  stress  of  circumstances,  great   propriety,    that   such   limitations 
virtually  compelled  to  assent  to  the  terms  are  not  binding  npon  him:  Blossom  t. 
demanded   by   the    express   agency,    it  Dodd*s  Express ^  43  N.  Y.  2^4;  8.  c,  2 
is  n(»t  competent  for  such  agency  to  im-  Redf.  Am.  Ry.  Cases  86  ;  Rawson  t. 
pose  any  unrensonable  terms  or  condi-  Railway,  48   N.   Y.   212.     But   wheia 
tions  upon  the  contract  of  transportation,  there  is  reasonable  opportunity  to  read 
This  rule  is  established  in  England,  as  the  conditions  npon  the  bill,  it.  is  tha 
is  well  known,  by  statute,  the  Railway  duty  of  the  consignor  to  do  bo,  aad  if  ha 
and  Canal  Traffic  Act  of  1854,  {  7,  17  omit  to  do  so,  without  some  reasonablt 
and    18  Vict,  c   31,  whereby  it  is  re-  excuse,  he  will,  nevertheless,  be  bound 
quired  that  any  condition  limiting  the  by  them,  if  reasonable:  Grace  v,  Adams, 
responsibility  of  the  carrier  shall  be  em-  lOO  Blass.  505.   But  see  Am.  Express  Co. 
braced  in  a  written  contract,  signed  by  t.  Schier,  55  111.  140;  Adams  Express 
the  consignor  or  his  agent,  and  shall  be  Co.  v.  Haynes,  42  111.  89.   The  question  it 
reasonable,  in  the  opinion  of  the  juflge,  somewhat  discussed  in  2  Redf.  Am.  Ry. 
before  whom  any  question  may  arise  in  re-  Cases  223,  227.     But  where,  as  in  the 
gard  to  it,  or  it  shall  not  be  binding  upon  present  case,  the  plaintiff,  or  his  agent  for 
the  owner  of  the  };oo<ls.    This  statute  has  forwarding  the  goods,  is  aware  that  the 
been  regarded  generally,  as  only  defin-  carrier  makes  a  distinction  in  the  price 
ing,  with  more  particularity  of  detail,  ©f  transportation,   whether  he  assumes 
what  was  the  law  before,  upon  general  the  full  responsibility  of  insuring  a  safe 
principles  of  equity  and  justice.     This  delivery,  or  only  that  of  a  limited  char- 
is  so  declared  in  the  very  late  case  of  aeter,   and  that  these  two  degrees  of 
New  York  Central  Ry.  v.  Lockwood,  17  responsibility  are  defined  upon  the  bill 
Wallace  357,  where  it  was   held,  that  of  lading,  the  consignor  having  the  op- 
railway  companies   cannot  demand  of  tion  between   them,  it  is,  unquestiona- 
tho«e   fur   whom   they   carry   goods,  as  bly,  his   duty   to   state  which   altema- 
common  carriers,  any  unjust  or  unrca-  tive  he  will  adopt,  and  if  he  fills  up  the 
sonable  exemption  from  responsibility,  bill  or  allows  it  to  be  filled,   upon  the 
and  that  a  contract,  exempting  the  car-  lower  scale  of  responsibility,  he  must  be 
rier  from   responsibility  for  the  conse-  considered,  as  having  elected  to  send  his 
qucnccs  of  the  negligence  of  his  servants  goods  npon  the  terms  therein  specified, 
an'l  employees,  is  of  that  character  and  and  if  he  failed  to  read,  or  become  ac- 
cnnnot   be   enforced.     In   contracts  of  quainted  with  those  terms,  it  was  his  own 
this  character,  too,  the  carrier  must  as-  fault,  and   he   cannot  complain,  if  the 
sume  the  burden  of  showing  the  assent  court  assume  that  he  did  know  the  terms 
of  the  owner  of  the  goods  to  the  terms  of  the  contract. 

whereby  he  claims  exemption   from  his  But  as  to  the  view  taken  by  the  court  in 

ordinary  responsibility.     And  where  the  the  principal  case,  in  regard  to  the  other 

consignor  is  only  informed  of  the  limi-  question   involved,   there  seems   to  us 
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more  ground  of  diBsent.    This  riew  of  the  latter.    And  the  same  holds  true 
the  court   is  certainly  presented   with  of    any  private    carrier,  without    pay. 
great  force  and  argued  with  great  plan-  He  is  not,  of  course,  expected  to  assume 
Sibil ity ;  but  we  must  say  that  neither  any  responsibility  except  for  his   own 
the  arguments  or  the  conclusion  seem  to  good  faith  and  fair  conduct.     And  the 
us  quite   satisfactory.     We  feel   some  responsibility  of  a  private   carrier  for 
hesitation,  in  undertaking  to  point  out,  pay,  depends,  altogether  upon  the  nature 
what  seem  to  us,  the  fallacies  involved  in  of  the  employment.     If  he  is  paid   by 
the  arjroment,  or  the  illustrations;  for  way  of  p«r  cftrm  allowance,  or  salary,  in 
we  understand  that  we  are  attempting  to  any  form,  and  for  his  disbursements,  he 
deal  with  one,  who  is  no  common  mas-  would  not,  of  course,  be  responsible  for 
ter  of  the  art  of  logical  deduction,  and  the  conduct  of  any  of  the  agencies  em- 
specially  with   one  who  feels   entirely  ployed  by  him  in  the  transportation,  not 
sure  of  the  impregnable  nature  of  his  even  the  servants,  provided  he  exercised 
position.    The  learned  judge  complains,  a  proper  discretion  in  their  selection,  for 
that  the  cases  in  the  opposite  direction,  the  reason,  that  upon   the  employment 
and  the   arguments  by  which  they  are  of  such  agencies,  they  would  become  the 
supported,  embracing,  we  suppose,  our  agenciesof  his  principal,  and  the  servants 
own  humble  effort  toward  that  end,  to  would  become  the  servants  of  the  prin- 
which    he    refers,   so  respectfully,  are  cipal,  notwithstanding  he   might   have 
all  of  a  "  misleading*'  character.     That  the  sole  control  of  their  conduct.    Under 
may  be  so,  if  the  contention  is  founded  such  an   employment  the  carrier  would 
in  error ;  for  nothing  is  more  common,  only  be   responsible    for   what  by  the 
than  for  one  in  error,  to  use  misleading  terms  of  the  contract,  he  was  bound  to 
arguments  in  its  support,  for  the  best  of  supply,  that  is  his  own  conduct  alone ; 
all  reasons,   that   he  has  himself  first  as  that  was  all  he  was  paid  for,  by  the 
been   misled   by   such  arguments,   and  terms  of  the  contract, 
adopted   the   error,  under  the  delusion  Bat  a  private  carrier  may  assume,  if 
thus  produced.     And  the  learned  judge  h«  so  elect,  the  responsibility  of  the  en- 
will  excuse  our  frankness,  in  suggest-  tire  transportation,  from  the  time  he  ae- 
ing,  that  he   seems,  himself,  to  us,  to  cepts  it  till  its  delivery  at  its  destination, 
have  been   led  to  his  conclusion  some-  >"<!  covenant  against  all  risks  the  same 
what  in  the  same  way.    His  use  of  the  "  a  common  carrier.     And  if  he   as- 
illustration  of  the  private  carrier  or  the  sumes   the   entire   transportation  for  a 
private  person  being  intrusted  with  the  round  sum,  he  thereby  assumes  the  re- 
custody  of  this  package  to  carry  to  Louis-  sponsibility  for  all  the  agencies,  employed 
villc,  and  the  apparently  clear  conviction  in  the  transportstion,  according  to  the  na- 
which  he  so  exultantly  seems  to  reach,  tureof  his  own  responsibility,  that  is  that 
that  no  one  would  have  the  boldness  to  of  an   ordinary  bailee,  when    he    cove- 
claim  any  responsibility  on  the  part  of  nants  against  no  particular  or  general 
either,  for   the   conduct   of  the  public  risks.     The   agencies  employed    in  the 
agencies   employed   in    the  transporta-  transportation  are  his  agencies,  employed 
tion,  is  not  calculated  to   afford  much  and  paid  by  him,  and  if  the  goods  are 
support  to  the  view  of  the  question  taken  lost,  or  suffer  damages,  through  the  want 
by  the  court.     The  sending  of  the  pack-  of  ordinary  care  on  the  part  of  any  of 
age  by  a  private  person,  as  is  sometimes  the  agencies  employed  in  the  trausporta- 
done,  has  no  such  analogy  to  carriage  tion,  he  is  responsible  under  his  contract 
by  express  companies,  as  to  afford  any  for  the  entire  transportation.     So  that 
light  in  regard  to  the  responsibility  of  this  illustration  does  not  make  for  the 
Vol.  XXin..-6 
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defendants,  in  the  principal  case,  but  which  woqld  scarcely  be  important  now, 
rather  the  contrnry.  Ami  there  is  no  the  ciutoip  has  become  *o  universal  in 
such  nnalo^^y  between  a  carrier  aud  a  this  class  of  contracts,  to  embrace*  such 
wharfinger  or  warehousemen,  or  a  for-  astipulation.  The  agency  thus  becomes 
wnrder,  hs  to  afford  any  light  by  the  as  completely  that  of  the  express  carrier 
compHrison.  Express  companies  have,  for  the  traniportation  of  his  own  parcels, 
sometimes,  claimed  to  be  merely  for-  or  freight,  which  he  has  assumed  to  carry 
wanlers,  even  upon  t>ieir  own  lines,  for  a  gross  sum,  to  their  destination,  or 
Uut  the  courts  have  never  listened  to  to  the  end  of  his  line,  as  if  he  employed 
this  latter  claim.  It  would  be  an  in-  his  own  locomotive  and  cars,  or  a  steam- 
version  and  perversion  of  the  entire  boat,  and  ran  a  separate  train  or  steamer, 
nature  of  the  business.  for  the  accommodation  of  his  own  busi- 

Beyond  their  own  line,  they  are,  as  we  ness,  as  must  be  soon  done,  upon  some 

have  said,  to  all  intents,  mere  furwarderii,  routes,    if   the   express    business    con- 

and  only  responsible  for  safe  delivery  to  tinues  to  increase  as  heretofore.  It  seems 

the  next  express  company.  2Railw.  27.  to  U!»,  that  throwing  the  responsibility 

But  upon  their  own  line  the  contract  of  the  conduct  of  all  the  agencies, 
of  an  express  carrier  is  to  transport,  for  in  the  transportation,  upon  the  owner 
a  stated  price,  either  prepaid  or  not.  ns  of  the  ^oods  is  virtually  reducing  ex- 
the  parties  agree,  from  the  place  of  ac-  prcsn  carriers  to  the  position  of  mere 
ceptance  to  the  place  of  delivery,  or  to  forwarders,  and  agents  for  the  traiis- 
ihe  next  express  carrier  beyond  their  portation,  bound  to  see  the  goods  put 
own  line.  There  is  nothing  in  the  nn-  upon  the  trains  or  boat.«,  and  to  oversee 
tare  of  the  business,  or  the  implications  them  during  the  transit.  But  the  conrt 
growingoutof  the  manner  of  its  conduct,  charped  the  jury  in  the  principHl  case, 
which  leads,  in  any  sense,  to  the  con-  that  these  companies  were  responsible  as 
elusion,  attempted  to  be  maintained  in  common  carriers,  which  is  now  the  al- 
the  principal  case,  that  any  of  the  agen-  most  universal  rule,  applied  to  Kuch  com- 
cies  employed  in  the  transportation  are  panics  to  the  extent  of  their  own  lines. 
at  the  risk  of  the  owner  of  the  goods.  If  that  be  so,  the  fact  that  the  consignor 
The  express  carrier  hires  a  car  or  com-  understood,  or  might  have  so  understood, 
partment  therein,  or  he  builds  and  owns  if  he  had  reflected  or  inquired,  that  the 
it,  it  is  not  material  which,  for  in  either  express  companies  would  be  compelled 
case  it  becomes  his  own,  for  the  time,  to  employ  the  agency  or  assistance  of 
He  contracts  with  the  railway,  or  steam-  the  railway  companies  in  the  transporta- 
boat  company,  to  transport  his  car,  or  tion,  is  of  no  importance  whatever  in 
crate,  as  the  case  may  be,  for  a  round  determining  the  question,  npon  whom 
sum,  by  the  trip,  or  by  the  year,  and  in  rested  the  responsibility  for  the  conduct 
all  cases,  we  presume,  stipulates  to  of«Huch  companies ;  or  rather  it  has  no 
exempt  the  company  from  all  responsi-  tendency  to  show  that  the  express  com- 
bility  for  the  transportation,  as  did  Harn-  pany  was  not  responsible,  but  the  con- 
den,  the  founder  of  this  mode  of  trans-  trary.  The  question  is,  not  who  con- 
portation,  in  the  New  Jersey  Stenm  Nnv.  trolled  these  agencies,  but  who  emplc)ycd 
Co.  V.  Merchants^  Bank,  6  Howard  U.  and  paid  them  ?  And  there  can  be  but 
S.  344  ;  8.  c.  2  Redf.  Am.  Ry.  Cases,  one  answer  to  such  an  inquiry.  It  was 
34.  ''The  crate  with  its  contents  to  be  the  express  company  and  that  alone. 
at  all  times  exclusively  at  the  risk  of  How  then  can  it  be  claimed,  with  any 
iaidHarnden  ;'*  and  he  was  bound  by  this  plausibility,  that  an  agency  employed 
contract   to    so   notify   his    employees,  and  paid  by  the  express  company,  and 
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to  do  the  work  of  the  company,  which  portion  of  it,  into  the  hands  of  a  Bub- 
tliey  have  contracted  to  do,  and  been  paid  contractor  to  be  done,  will  have  no  con« 
for  doing,  is  not  the  agency  of  the  car-  trol  over  the  servants  or  the  conduct  of 
rier,  bat  of  the  owner  of  the  goods  f  the  sub-contractor,  but  ho  will,  none  the 
It  seems  to  be  considered  by  the  learned  less,  be   responsible   to  the   parly  with 
judges   that   the   exception    in  the   bill  whom  he  made  the  primary  rontrHct  for 
ot  lading   of  responsibility  for   Iom  by  the  conduct  of  the  work  by  all  htn  sub* 
tire  pusse$(scs   some  pecqliar  character-  contractors,  whether   servants   or    i»ub- 
i»(ics,  whereby  the  carrier  becomes  some  contractors,  as  much  as  for  that  of  his 
other  kin<l  of  a  bnitce,  so  far  as  loss  by  fire  immediate  servitnts.     The  pnsHcnger  who 
ij»  concerned.     But  there  can  be  nothin;;  is  injured  by  ciuHCof  a  collij^iou  between 
in  this  which  tends  to  excus^e   the   de-  the   trniii  rnrrying  him  and  one  in  the 
fendanu    in   this   case.     They  are   still  opposite    direction,   ownctl    by  another 
carriers,  hut  not  responsible  for  lo«s  by  comp»niy,    through    the    fault   of  both 
fire  occurring  without  the  fault  of  the  car-  trains,   cannot   recover    because   he    is 
rier,  his  servants,  agents  or  employees,  affected  by  the  conduct  of  his  train,  al- 
This  ia   a   condition  of  the   exemption  though  having  no  control  over  it  and  not 
from*  responsibility  which  the  law   im-  in  fault  himself,  because  he  is  identified 
plies,   notwithstanding  the  terms  of  the  with  the  conduct  of  the  company  carry- 
exemption  are  general.     The  exemption  ing  him  under  the  ordinary  conduct  of 
in  full  is  that  the   carrier  shall  not  be  passenger  transportation.     Thoroutjhyood 
held  responsible  for  loss  by  fire  occur-  v.  Bryan,  8  C.  B.  115;   Call  in  v.  i//7/s, 
ring  without  any  improper  conduct  on  Id.  123.     And  the  rule  mii'St  be  the  same 
the  part  of  any  of  the  agencies  of  the  where  freight  is  carried  up<m  a  railway, 
transportation.     And   for  thin   purpose  whether  the  person  employing  the  com- 
the  carrier  is  identified  with  the  conduct  pany  to  make  the  transportation  own  the 
of  those  employed  by  him  in  this  service,  freight  or  has  assumed  the  transportation 
This  agency  may  be  called  an  employee  by  contract :  in  either  case  the   carrier 
or  a  sub-contractor.     It  is  not  material  will   1ms  responsible  for  the  conduct  of 
by  what  name,  or  whether   the   carrier  the  agency  employed  by  him. 
had  control  of  the   agency.     The  con-  I.  F.  B. 
fractor  for  any  work  who  gives  it,  or  a 
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A  purchaser  of  cotton  from  the  Confederate  States,  who  knew  that  the  money 
he  paid  for  it  went  to  sustain  the  rebellion,  cannot  in  the  Court  of  Claims  recover 
the  proceeds,  when  it  has  been  captured  and  sold,  under  the  Captured  and  Aban- 
doned Property  Act. 

The  moral  turpitude  of  the  transaction  forbids  that  in  a  court  of  law  he  should 
he  permitted  to  establish  his  title  by  proof  of  such  a  transaction. 

The  act«(  of  the  states  in  rebellion,  in  the  ordinary  court^e  of  administration  of 
law,  must  be  upheld  in  the  interest  of  civil  society,  to  which  such'a  government 
was  a  neceasity. 

But  the  government  of  the  Confederacy  had  no  existence  except  as  an  organ- 
ized treai^on.  Its  purpose  while  it  lasted  was  to  overthrow  the  lai^^ul  government 
■nd  its  statutes,  its  decrees,  its  authority  can  give  no  Talidity  to  any  act  done  in, 
its  service  or  in  aid  of  its  purpose. 
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This  was  an  appeal  from  the  judgment  of  the  Coart  of  Claims  against 
the  appellant  rejecting  his  claim  to  the  proceeds  of  the  sale  of  cotton 
under  the  act  in  regard  to  captured  and  abandoned  property.  That 
court  made  the  following  finding  of  facts  and  conclusions  of  law  : — 

I.  At  different  times  daring  the  years  18(34  and  1865,  large  quantities 
of  cotton  were  purchased  by  the  agents  of  the  Confederate  States  for  the 
treasonable  purpose  of  maintaining  the  war  of  the  rebellion  against  the 
government  of  the  United  States.  Of  cotton  thus  purchased  by  various 
agents  in  Claiborne  county,  Mississippi,  three  hundred  bales  were  suld 
to  the  claimant  by  one  agent,  in  March  1865,  for  ten  cents  a  pound,  in 
the  currency  of  the  United  States.  The  sale  was  made  by  the  agent  as 
of  cotton  belonging  to  the  Confederate  States,  and  it  was  understood  by 
the  claimant  at  the  time  of  the  purchase  to  be  the  property  of  the  rebel 
government,  and  was  purchased  as  such.  The  agent  had  been  specially 
instructed  by  the  Confederate  government  ''  to  sell  any  and  all  cotton 
he  could  for  the  purpose  of  raising  money  to  purchase  munitions  of 
war,  and  supplies  for  the  Confederate  army;"  but  the  purpose  of  the 
sale  was  not  disclosed  to  the  claimant,  whose  purpose  was  not  to  aid 
the  Confederate  States,  buying  the  cotton  at  its  market  value  and 
regarding  it  as  a  mere  business  transaction  of  '*  cotton  for  cash."  The 
cotton  was  delivered  to  him  at  the  time  the  money  was  paid,  he  then 
being  a  resident  of  Claiborne  county,  within  the  Confederate  lines. 

II.  The  cotton  was  captured  in  5lay  1865,  and  the  proceeds  of  some 
portion  thereof  are  in  the  treasury.  And  the  Court  of  Claims,  upon  the 
foregoing  facts,  decided  as  conclusions  of  law — 

1.  The  government  of  the  Confederate  States  was  an  unlawful  assem- 
blage without  corporate  power  to  take,  hold  or  convey  a  valid  title  to 
property,  real  or  personal. 

2.  The  claimant  was  chargeable  with  notice  of  the  treasonable  intent 
of  the  sale  by  the  Confederate  government,  and  the  transaction  was 
forbidden  by  the  laws  of  the  United  States,  and  wholly  void,  so  that 
claimant  acquired  no  title  to  the  property  which  is  the  subject  of  suit. 

Geo.  Taylor  and  R.  M.  Corwine^  for  appellant.  • 

The  Atty.'Oeneral^  for  the  United  States. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — We  do  not  think  it  necessary  to  say  anything  in  regard 
to  the  first  proposition  of  law  laid  down  by  the  Court  of  Claims.  Whether 
the  temporary  government  of  the  Confederate  States  had  the  capacity  to 
take  and  hold  title  to  real  or  personal  property,  and  how  far  it  is  to  be 
recognised  as  having  been  a  de  facto  government,  and  if  so,  what  conse- 
<|(icnces  follow  in  regard  to  its  transactions  as  they  are  to  be  viewed^  in 
ii  ciiurt  of  the  United  States,  it  will  be  time  enough  for  us  to  decide 
wiieii  such  decision  becomes  necessary.  There  is  no  such  necessity  in 
the  present  case.  We  rest  our  affirmance  of  the  judgment  of  the  Court 
of  Claims  upon  its  second  proposition. 

It  is  a  fact  so  well  known  as  to  need  no  finding  of  the  court  to  estab- 
lish it,  a  fact  which,  like  many  other  historical  events,  all  courts  take 
notice  of,  that  cotton  was  the  principal  support  of  the  rebellion,  so  far  as 
pecuniary  aid  was  necessary  to  its  support.  The  *  Confederate  govern- 
ment early  adopted  the   policy  of  collecting  large  quantities  of  cotton 
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under  its  oontrol,  either  by  ezchangiDg  its  bonds  for  the  cotton,  or  when 
that  failed,  by  forced  contributions.  So  long  as  the  imperfect  blockade 
of  the  Southern  ports  and  the  unguarded  condition  of  the  Mexican 
frontier  enabled  them  to  export  this  cotton,  they  were  well  supplied  in 
return  with  arms,  ammunition,  medicine,  and  the  necessaries  of  life  not 
grown  within  their  lines,  as  well  as  with  that  other  great  sinew  of  war. 
gold.  If  the  rebel  government  could  freely  have  exchanged  the  cotton 
of  which  it  was  enabled  to  possess  itself,  for  the  munitions  of  war  or  f<»r 
gold,  it  seems  very  doubtful  if  it  could  have  been  suppressed.  So  when 
the  rigor  of  the  blockade  prevented  successful  export  of  this  cotton, 
their  next  resource  was  to  sell  it  among  their  own  people,  or  to  such  per- 
sons claiming  outwardly  to  be  loyal  to  the  United  States,  as  would  buy 
of  theuiy  for  the  money  necessary  to  support  the  tottering  fabric  of 
rebellion  which  they  called  a  government. 

The  cotton  which  is  the  subject  of  this  controversy  was  of  this  class. 
It  had  been  in  the  possession  and  under  the  control  of  the  Confederate 
government,  with  claim  of  title.  It  was  captured  during  the  last  days 
o^  that  government  by  our  forces,  and  sold  by  the  officers  appointed 
fur  that  purpose,  and  the  money  deposited  in  the  treasury. 

The  claimant  now  asserts  a  right  to  this  money  on  the  ground  that  he 
was  the  owner  of  the  cotton  when  it  was  so  captured.  This  claim  of 
right  or  ownership  he  must  prove  in  the  Court  of  Claims.  He  attempts 
to  do  so  by  showing  that  he  purchased  it  of  the  Confederate  government 
and  paid  them  for  it  in  money.  In  doing  this  he  gave  aid  and  assistance 
to  the  rebellion  in  the  most  efficient  manner  he  possibly  could.  He 
could  not  have  aided  that  cause  more  acceptably  if  he  had  entered  its 
service  and  become  a  blockade-runner,  or  under  the  guise  of  a  privateer 
had  preyed  upon  the  uuoffending  commerce  of  his  country.  It  is  ask- 
ing too  much  of  a  court  of  law  sitting  under  the  authority  of  the 
government  then  struggling  for  existence  against  a  treason  respectable 
only  for  the  numbers  and  the  force  by  which  it  was  supported,  to  hold 
that  one  of  its  own  citizens,  owing  and  acknowledging  to  it  allegiance, 
can  by  the  proof  of  such  a  transaction  establish  a  title  to  the  property 
so  obtained.  The  proposition  that  there  is  in  many  cases  a  public  policy 
which  forbids  courts  of  justice  to  allow  any  validity  to  contracts  because 
of  their  tendency  to  affect  injuriously  the  highest  public  interests,  and 
to  undermine  or  destroy  the  safeguards  of  the  social  fabric,  is  too  well 
settled  to  admit  of  dispute.  That  any  person  owing  allegiance  to  an 
organized  government,  can  make  a  contract  by  which,  for  the  sake  of 
gain,  he  contributes  most  substantially  and  knowingly  to  the  vital 
necessities  of  a  treasonable  conspiracy  against  its  existence,  and  then  in 
a  court  of  that  government  base  successfully  his  rights  on  such  a  trans- 
action,  is  opposed  to  all  that  we  bnve  learned  of  the  invalidity  of  im- 
moral contracts.  A  clearer  case  of  turpitude  in  the  consideration  of  a 
contract  can  hardly  be  imagined  unless  treason  be  taken  out  of  the 
catalogue  of  crimes. 

The  ca.He  is  not  relieved  of  its  harsh  features  by  the  finding  of  the 
^ourt  that  the  claimant  did  not  intend  to  aid  the  rebellion,  but  only  to 
make  money.  It  might  as  well  be  said  that  the  man  who  would  sell  for 
a  sum  far  beyond  its  value  to  a  lunatic,  a  weapon  with  which  he  knew 
the  latter  would  kill  himself,  only  intended  to  make  money  and  did  not 
intend  to  aid  the  lunatic  in  his  fatal  purpose.     This  court,  in  Hanauer  v. 
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Doane,  12  Wall.  342,  speaking  of  one  who  set  up  the  snme  defence, 
sajs :  *'  He  voluntarily  aids  trea8on.  He  cannot  be  permitted  to  stand 
on  the  nice  metaphysical  distinction  that,  although  he  knows  that  the 
purchaser  buys  the  goods  for  the  purpose  of  aiding  the  rebellion,  he  doen 
not  sell  them  for  that  purpose.  The  consequences  of  his  acts  are  too 
serious  to  admit  of  such  a  plea.  He  must  be  taken  to  intend  the  con- 
sequences of  his  own  voluntary  act."  This  case,  and  the  succeeding 
tme  of  ITanauer  v.  Woodruff,  16  Wall.  349,  are  directly  in  point  in 
support  of  our  view  of  the  case  before  us. 

The  recognition  of  the  existence  and  the  validity  of  the  acts  of  the 
so-called  Confederate  government,  and  that  of  the  states  which  yielded 
u  temporary  support  to  that  government,  stand  on  very  different  grounds, 
and  are  governed  by  very  different  considerations. 

The  latter,  in  most,  if  not  in  all,  instances,  merely  transferred  the 
existing  state  organizations  to  the  support  of  a  new  and  different 
national  head.  The  same  constitutions,  the  same  laws  for  the  protection 
of  property  and  personal  rights  remained,  and  were  administered  by  the 
same  officers.  These  laws,  necessary  in  their  recognition  and  adminis- 
tration to  thejexistence  of  organized  society,  were  the  same,  with  slight 
exceptions,  whether  the  authorities  of  the  state  acknowledged  allegiance 
tn  the  true  or  the  false  federal  power.  They  were  the  fundamental  prin- 
ciples for  ^hich  civil  society  is  organized  into  government  in  all  countries, 
and  must  be  respected  in  their  administration  under  whatever  temporary 
dominant  authority  they  may  be  exercised.  It  is  only  when  in  the  use 
of  these  powers  substantial  aid  and  comfort  was  given  or  intended  to  be 
given  to  the  rebellion,  when  the  functions  necessarily  reposed  in  the  state 
for  the  maintenance  of  civil  society  were  perverted  to  the  manifest  and 
intentional  aid  of  treason  against  the  government  of  the  Union,  that 
their  acts  are  void  :    Texas  v.  White,  7  Wall.  700. 

The  government  of  the  Confederate  States  can  receive  no  aid  from 
this  course  of  reasoning.  It  had  no  existence,  except  as  a  conspiracy  to 
overthrow  lawful  authority.  Us  foundation  was  treason  against  the 
existing  Federal  government  Its  single  purpose,  so  long  as  it  lasted,  wa5 
to  make  that  treason  successful.  So  far  from  being  necessary  to  the 
organization  of  civil  government,  or  to  its  maintenance  and  support,  it 
was  ininiical  to  social  order,  destructive  of  the  best  interests  of  society, 
and  its  primary  object  was  to  overthrow  the  government  on  which  (he^e 
so  largely  depended.  Its  existence  and  temporary  power  were  an  enor- 
mous evil,  which  the  whole  force  of  the  government  and  the  people  of 
the  United  States  was  engaged  for  years  in  destroying. 

When  it  was  overthrown  it  perished  totally.  It  left  no  laws,  no 
st^itutes,  no  decrees,  no  authority  which  can  give  support  to  any  contract, 
or  any  act  done  in  its  service,  or  in  aid  of  its  purpose,  or  which  con- 
tributed to  protract  its  existence.  So  far  as  the  actual  exercise  of  its 
physical  power  was  brought  to  bear  upon  individuals,  that  may,  under 
some  circumstances,  constitute  a  justification  or  excuse  for  acts  other- 
wise indefensible,  but  no  validity  can  be  given  in  the  court^s  of  this 
country  to  acts  voluntarily  performed  in  direct  aid  and  support  of  its 
unlawful  purpose.  What  of  good  or  evil  has  flowed  from  it  remains  f«'r 
the  consideration  and  discussion  of  the  philosophical  statesman  and 
historian.     The  judgment  of  the  Court  of  Claims  is  affirmed. 

Clifford,  J. — I  concur  in  the  judgment  of  the  court  solely  upon 
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the  ground  that  the  purchase  of  the  cotton  and  the  payment  of  the  con- 
sideration necessarily  tended  to  give  aid  to  the  rebellion.  nii<l  that  all 
BQch  contracts  are  void,  as  contrary  to  public  policy.  All  .such  portion^j 
of  the  opinion  as  enforce  thnt  view  have  my  concurrence,  but  1  dissent 
from  the  residue  of  it  as  unnecessary  to  the  conclusion. 

Davis,  J. — I  concur  in  the  judgment  in  this  case  on  the  groun<ls 
stated  by  Mr.  Justice  Clifford. 

Field,  J. — I  am  compelled  to  dissent  from  the  judgment  of  the  court 
in  this  case,  and  from  the  reasons  stated  in  the  opinion  upon  which  that 
judgment  is  founded.  The  opinion  appears  to  me  to  proceed  upon  the 
assumption  that  this  is  an  action  to  enforce  a  contract  which  was  illegal  iu 
its  inception,  and,  therefore,  without  standing  in  a  court  of  justice.  And 
the  cases  of  Hanauer  v.  Doane^  in  the  12th  of  Wallace,  and  ILtnaurr  v. 
Woodruff,  in  the  15th  of  Wallace,  are  cited  in  support  of  the  posi- 
tion that  contracts  of  this  character  will  not  be  upheld.  Those  au- 
thorities do  establish  the  position  that  contracts  entered  into  for  the 
purpose  of  aiding  the  late  insurrectionary  government  are  illegal  and 
ruid,  and  will  not  be  enforced  by  the  Federal  tribunals.  In  the  first  case 
the  action  was  upon  two  promissory  notes,  the  consideration  of  which 
consisted  in  part  of  stores  and  supplies  furnished  the  defendant,  an  army 
contractor  of  the  Confederate  government,  with  knowledge  that  they  were 
to  be  used  in  aid  of  the  rebellion,  and  in  part  of  due-bills  issued  by  the 
contractor  to  other  parties  for  similar  supplies,  and  tiiken  up  at  his  re- 
quest ;  and  the  court  held  that  the  sale  of  the  goods,  being  made  with 
the  vendor's  knowledge  of  the  uses  to  which  they  were  to  be  applied, 
was  an  illci;al  transaction  and  did  not  constitute  a  valid  consideration 
for  the  note  of  the  purchaser,  and  that  the  due-bills  given  by  him  for 
similar  good.**,  being  taken  up  by  third  parties  with  knowledge  of  the 
purpose  for  which  they  were  issued,  were  equally  invalid  as  a  considera- 
tion for  his  note  in  their  hands.  In  the  second  case  the  action  was  upon 
a  promissory  note,  the  only  consideration  of  which  consisted  of  certain 
bonds,  i.ssued  by  the  convention  of  Arkansas  which  attempted  to  carry 
that  stit«  out  of  the  Union,  and  i.'^sued  for  the  purpose  of  supporting  the 
war  against  the  Federal  government,  and  styled  **  war  bonds"  on  their 
face,  and  one  of  the  questions  presented  for  our  determination  was 
whether  the  consideration  was  illegal  under  the  Constitution  and  laws 
of  the  United  States.  And  the  court  answered  that  it  did  not  admit  of 
a  doubt  that  the  consideration  was  thus  illegal  and  void  ;  that  "  if  the 
Constitution  be,  as  it  declares  on  its  face  it  is,  the  supreme  law  of  the 
land,  a  contract  or  undertaking  of  any  kind  to  destroy  or  impair  its  su- 
premiC3%or  to  aid  or  encourage  any  attempt  to  that  end,  must  necessarily 
be  unlawful  and  can  never  be  treated,  in  a  court  sitting  under  that  Con- 
stitution and  exercising  authority  by  virtue  of  its  provisions,  as  a  meri- 
torious consideration  for  the  promise  of  any  one." 

lu  both  of  these  cases  the  aid  of  the  courts  was  sought  to  enforce  unexe- 
cuted contracts  which  were  illegal  and  void  in  their  inception,  because 
made  in  aid  of  the  rebellion,  and  all  that  they  decide  is  that  contracts 
of  that  character  can  never  be  enforced  in  the  couit^  of  that  government 
against  which  the  rebellion  was  raised.  In  those  court**  such  contracts 
stand  on  the  same  footing  as  other  illegal  transactions  ;  they  will  not  he 
upheld  nor  enforced.  In  those  decisi<»ns  I  concurred,  and  in  the  second  I 
wrote  the  opinion.     I  adhere  to  the  views  expressed  in  both  cases. 
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But,  with  great  respect  for  my  associates,  I  am  compelled  to  say  that, 
in  my  judgment,  neither  of  those  cases  has  any  just  application  to  the 
case  at  bar,  or  to  any  question  properly  involved  in  its  decision.  This 
action  is  not  brought  to  enforce  an  unexecuted  contract,  legal  or  illegal : 
there  is  no  question  of  enforcing  a  contract  in  the  case.  The  question, 
and  the  only  question,  is  whether  the  cotton  seized  by  the  forces  of  the 
United  States  in  May  1865,  was  at  the  time  the  property  of  the  claim- 
ant. If  it  was  his  property,  then  he  is  entitled  to  its  proceeds,  and  the 
judgment  of  the  Court  of  Claims  should  be  reversed ;  and  in  determin- 
ing this  question  we  are  not  concerned  with  the  consideration  of  his 
loyalty  or  disloyalty.  He  was  a  citizen  of  Mississippi  and  resided  within 
the  lines  of  the  Confederacy,  and  the  act  forbidding  intercourse  with  the 
enemy  does  not  apply  to  his  case.  He  was  subject  to  be  treated,  in  com- 
mon with  other  citizens  of  the  Confederacy,  as  a  public  enemy  during 
the  continuance  of  the  war.  And  if  he  were  disloyal  in  fact,  and  if  by 
his  purchase  of  the  cotton  he  gave  aid  and  comfort  to  the  rebellion,  as 
this  court  adjudges,  the  impediment  which  such  conduct  previously 
interposed  to  the  prosecution  of  his  claim  was  removed  by  the  proclama- 
tion of  pardon  and  amnesty  made  by  the  President  on  the  25th  day  of 
December  1868.  He  was  included  within  the  terms  of  that  beneficent 
public  act  of  the  Chief  Magistrate  of  the  United  States,  as  fully  as  if 
he  had  been  specifically  named  therein.  That  pardon  and  amnesty  did 
not,  of  course,  and  not  could  change  the  actual  fact  of  previous  disloyalty, 
if  it  existed,  but,  as  was  said  in  Carlisle  v.  The  United  States^  16  Wal- 
lace 151,  "  they  for  ever  close  the  eyes  of  the  court  to  the  perception  of 
that  fact  as  an  element  in  its  judgment,  no  rights  of  third  parties  having 
intervened.''  In  legal  contemplation  the  executive  pardon  not  merely 
releases  an  oficnder  from  punishment,  but  obliterates  the  offence  itself 

In  the  present  case,  therefore,  the  question  of  the  loyalty  or  disloyalty 
of  the  claimant  is  withdrawn  from  our  consideration ;  and  as  the  non- 
intercourse  act  docs  not  apply  to  his  case,  it  does  not  concern  the  United 
States  whether  he  acquired  the  property  from  another  public  enemy  or 
from  one  of  the  states  of  the  Confederacy,  or  from  an  agent  of  the  Con- 
federate government.  He  was  in  possession  of  the  property  at  the  tim« 
of  the  seizure,  asserting  oyrnership  to  it;  and  no  one  then  disputed,  and 
no  one  since  has  disputed  his  title.  Who  then  owned  the  property  if  he 
did  not?  The  United  States  did  not  own  it.  They  did  not  acquire  by 
its  seizure  any  title  to  the  property.  They  have  never  asserted  any 
greater  rights  arising  from  capture  of  property  on  land  in  the  hands  of 
citizens  engaged  in  the  rebellion  than  those  which  one  belligerent  nation 
asserts  with  reference  to  such  property  captured  by  it  belonging  to  the 
citizens  or  subjects  of  the  other  belligerent.  All  public  property  which 
is  movable  in  its  nature,  possessed  by  one  belligerent,  and  employed  on 
land  in  actual  hostilities,  passes  by  capture.  But  private  prupeity  on 
land,  except  such  as  becomes  booty  when  taken  from  enemies  in  the 
field  or  besieged  towns,  or  is  levied  as  a  military  contribution  upon  the 
inhabitants  of  the  hostile  territory,  is  exempt  from  confiscation  by  the 
general  law  of  nations.  Such  is  the  language  of  Mr.  W^heaton,  an  au- 
thority on  all  questions  of  public  law.  *'  And  this  exemption,"  he  adds, 
*'  extends  even  to  the  case  of  an  absolute  and  unqualified  conquest  of 
the  enemies'  country:"  Law  of  Nations,  Lawrence's  ed.,  596. 

In  Brown  v.  The  United  States,  8  Cranch  192,  the  question  arose 
whether  enemy's  property  found  on  land  at  the  commencement  of  hos- 
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tilities  with  Great  Britain,  in  1812,  oould  be  seised  and  condemned  as 
a  necessary  conseqaence  of  the  declaration  of  war ;  and  the  court  held 
that  it  cottld  Dot  be  thus  condemned  without  an  Act  of  Congress  author- 
iilDg  its  confiscation.  The  court,  speaking  through  Chief  Justice  Mar- 
shall, said  that  it  was  conceded  that  war  gives  to  the  sovereign  full 
right  to  take  the  persons  and  confiscate  the  property  of  the  enemy 
wherever  found,  and  that  the  mitigations  of  this  rigid  rule,  which  the 
humane  and  wise  policy  of  modern  timcff  hns  introduced  into  practice, 
might  more  or  less  affect  the  eiercise  of  this  riglit,  but  could  not  impair 
the  right  itself,  "  That  remains  undiminished,  and  when  the  sovereign 
authority  shall  choose  to  bring  it  into  operation,  the  judicial  department 
must  give  effect  to  its  will."  "  But  until  that  toiil  shall  be  expressed^  no 
power  of  condemnation  can  exist  in  the  court.** 

It  may  be  doubted  whether  the  right  to  ccmfiscate  property  of  the 
enemy  wherever  found,  here  stated  to  have  been  conceded,  would  at  this 
day  be  admitted  without  some  qualification  excepting  private  property 
on  land  not  engaged  in  actual  hostilities  or  taken  as  booty,  or  levied  as 
a  military  contribution.  Be  that  as  it  may,  the  decision  is  emphatic 
that  until  Congress  by  some  legislative  act  directs  the  confiscation  of 
private  property  on  land,  none  can  be  ordered  by  the  courts. 

Now,  Congress  has  only  provided  for  the  confiscation  of  private  prop- 
erty of  persons  engaged  in  the  rebellion,  by  the  Act  of  August  6th 
1861,  12  Stot.  at  Large  319,  and  that  of  July  17th  1862,  Id.  589. 
Both  of  these  acts  require  legal  proceedings  resulting  in  a  judicial 
decree  of  condemnation  before  the  title  of  the  owner  can  be  divested. 
The  present  case  is  not  brought  under  either  of  these  acts.  No  pro- 
ceedings for  the  condemnation  aud  forfeiture  of  the  cotton  seized,  or  of 
its  proceeds,  have  ever  been  instituted  by  the  government.  The  title 
of  the  claimant  remains,  therefore,  at  this  day,  as  perfect  as  it  did  on 
the  day  the  cotton  was  seized. 

In  the  case  of  The  United  States  v.  Klein,  13  Wall.  136,  this  court 
had  occasion  to  consider  the  rights  of  property,  as  affected  by  the  war, 
in  the  hands  of  citizens  engaged  in  hostilities  against  the  United  States, 
aod  it  held,  after  mature  consideration,  that  the  effect  of  the  Act  of 
Congress  of  March  12th  1803,  to  provide  for  the  collection  of  captured 
and  abandoned*  property  in  insurrectionary  districts,  under  which  the 
present  action  is  brought,  is  not  to  confiscate,  or  in  any  case  absolutely 
divest,  the  property  of  the  original  owner,  even  though  disloyal,  and 
that  by  the  seizure  the  government  constituted  iUelf  a  trustee  for  those 
who  were  by  that  act  declared  entitled,  or  might  thereafter  be  recognised 
M  entitled  to  the  proceeds. 

But  it  is  contended  that  the  Confederate  government,  being  unlawful 
in  its  origin  and  continuance,  was  incapable  of  acquiring,  holding,  or 
transferring  a  valid  title  to  the  property.  The  court  below  so  held  in 
terms,  and  this  court  so  far  sustains  that  ruling  as  to  declare  that  the 
claimant  could  not  acquire  any  title  to  the  cotton  seized,  by  purchase 
from  that  government. 

Assuming  that  the  Confederate  government  was  thus  incapable  of  ac- 
quiring or  transferring  title  to  property,  the  result  claimed  by  the 
Attorney-General,  and  held  by  the  majority  of  this  court,  would  not, 
m  my  judgment,  follow.  That  organization,  whatever  its  character, 
VJted  through  agents.  Those  agents  purchased  and  sold  property. 
Vol.  XXIII.— 7 
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The  title  of  the  vendors  passed  to  soniehody  ]  if  it  did  not  vest  in  t\»« 
Confederate  government,  becaase  that  organization  was  incapable  of 
taking  the  property,  it  remained  with  the  agents.  The  sale  of  the  vendors 
was  a  release  and  quit-claim  of  their  interest,  and  when  that  took  place 
the  property  was  not  derelict  and  abandoned.  AVhatever  title  existed 
to  the  property  was,  therefore,  in  the  agents  if  their  assumed  principal 
had  no  existence,  and  by  their  sale  passed  to  purchasers  from  them. 
Undoubtedly  larceny  could  be  alleged  against  one  who  feloniously  took 
the  property  from  such  purchaser.  The  taker  would  not  be  allowed  in 
any  court  which  administers  justice  to  escape  punishment  by  showing; 
that  no  title  passed  to  the  purchaser  because  his  vendor  was  the  agent,  or 
assumed  to  be  the  agent,  of  a  government  which  had  no  legal  existence. 
And  it  is  equally  clear  that  the  purchaser  could  have  maintained  an 
action  for  injuries  to  the  property  thus  purchased,  or  for  its  recovery  if 
forcibly  removed  from  his  possession  by  a  third  party.  The  plea  that 
the  property  was  not  his  because  obtained  from  the  agent,  or  a  person 
assuming  to  be  the  agent,  pf  an  unlawful  political  organization,  would 
not  be  held  a  justification  for  the  injuries  or  the  detention. 

But  I  do  not  desire  to  place  my  objection  to  the  decision  of  the  court 
upon  this  view  of  the  case.  I  place  it  on  higher  ground,  one  which  is 
recognised  by  all  writers  on  international  law,  from  Grocius,  its  father, 
to  Wheaton  and  Phillimore,  its  latest  expounders,  and  that  is,  that  a 
government  de  facto  has,  during  its  continuance,  the  same  right  within 
its  territorial  limits  to  acquire  and  to  dispose  of  movable  personal 
property  which  a  government  de  jure  possesses.  And  that  the  Con- 
tfederat«  government,  whatever  its  character  in  other  respects,  possessed 
supreme  power  over  a  large  extent  of  territory,  embracing  several  states 
.and  a  population  of  many  millions,  and  exercised  that  power  for  nearly 
four  years,  we  are  all  compelled  to  admit.  As  stated  by  this  court,  speak- 
ing through  Mr.  Justice  Nelson,  Maurun  v.  Insurance  (h.y  6  Wall. 
14,  it  cannot  be  denied  that,  by  the  use  of  unlawful  and  unconstitutional 
means,  *^  a  government  in  fact  was  erected  greater  in  territory  than  many 
of  the  old  governments  in  Europe,  complete  in  the  organization  of  all 
its  parts,  containing  within  its  limits  more  than  eleven  millions  of 
.people,  and  of  sufficient  resources  in  men  and  money  to  carry  on  a  civil 
-war  of  unexampled  dimensions;  and  during  all  which  titiie  the  exercise 
of  many  belligerent  rights  were  either  conceded  to  it,  or  were  acquiesced 
in  by  the  supreme  government,  such  as  the  treatment  of  captives  both 
on  land  and  sea  as  prisoners  of  war;  the  exchange  of  prisoners;  their 
vessels  captured  recognised  as  prizes  of  war  and  dealt  with  accordingly ; 
their  property  seized  on  land  referred  to  the  judicial  tribunals  for 
adjudication;  their  ports  blockaded,  and  the  blockade  maintained  by  a 
suitable  force,  and  duly  notified  to  neutral  powers,  the  same  as  in  open 
and  public  war." 

In  Thorington  v.  Smithy  8  Wall.  10,  this  court  placed  the  Con- 
federate government  among  that  class  of  governments  de  facto  of  which 
the  temporary  governments  at  Castine  and  Tampico  were  examples,  and 
•said,  speaking  through  Chief  Justice  Chase,  that  '*  to  the  extent  of 
actual  supremacy,  however  unlawfully  gained,  in  all  matters  of  govern- 
ment within  it«  military  lines  the  power  of  the  insurgent  government 
cannot  be  questioned.  That  supremacy  did  not  justify  acts  of  hostility 
to  the  United  States.     How  far  it  should  excuse  them  must  be  left  to 
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the  lawful  gOYernment  upon  the  re-establishment  of  its  authority.  Bat 
it  made  obedience  to  its  authority  in  civil  and  local  matters  not  only  a  ne- 
cessity, but  a  duty.    Without  such  obedience  civil  order  was  impossible." 

With  these  authorities  before  me  I  should  unhesitatingly  have  said— « 
but  for  the  fact  that  a  majority  of  my  associates  differ  from  me,  and  the 
presumption  is  that  they  are  right  and  I  am  wrong, — that  it  was  impos- 
sible for  any  court  to  come  to  the  conclusion  that  a  government  thus 
orpLoixed,  having  such  immense  resources  and  exercising  actual  suprem- 
acy over  such  vast  territory  and  millions  of  people,  did  not  possess  the 
power  to  acquire  and  to  transfer  the  title  to  personal  property  within  its 
territorial  limits. 

Our  government  in  its  efforts  to  reach  the  property  or  the  extinct  Con- 
federacy has  asserted  a  very  different  doctrine  from  that  announced  in 
the  cfiurt  below,  and  so  far  as  the  cotton  seised  in'  this  case  is  concerned, 
approved  here.  It  has  alleged  in  the  courts  of  England  that  that  Con- 
federacy did  acquire  property  to  a  vast  amount  and  attempted  to  reach 
it  in  the  hands  of  its  agents.  In  United  8tajte$  v.  McRae,  8  Law  Re- 
ports, Equity  69,  it  filed  a  bill  in  the  court  of  chancery  in  England  to 
obuin  an  account  of  all  moneys  and  goods  which  came  to  the  hands  of 
the  defendant,  as  agent  or  otherwise,  on  behalf  of  the  Confederate 
govern ment  during  the  insurrection,  and  the  payment  of  the  moneys 
which,  on  taking  such  account,  might  be  in  his  hands,  and  a  delivery 
orer  of  the  goods  in  his  possession.  The  bill  alleged  that  the  Confede- 
rate government  possessed  itself  of  divers  moneys,  goods  and  treasure, 
part  of  the  public  property  of  the  United  States,  and  that  other  moneys 
and  goods  were  from  time  to  time  paid  and  contributed  to  it  by  divers 
persons,  inhabitants  of  the  United  States,  or  were  seized  and  acquired 
by  that  government  in  the  exercise  of  its  usurped  authority ;  that  it  had 
sent  to  agents  and  other  persons  in  England  large  amounts  of  money  to 
be  laid  out  in  purchasing  goods  for  its  use,  and  had  sent  there  large 
quantities  of  goods  to  be  sold ;  that  it  had  thus  sent  large  sums  of  money 
and  large  quantities  of  goods  to  the  defendant,  and  that  on  the  dissolu- 
tion of  that  government  he  had  them  in  his  possession.  And  the  bill 
claimed  that  all  the  joint  or  public  property  of  the  person  constituting 
the  Confederate  government,  including  the  said  moneys  and  goods,  had 
vested  in  the  United  States  and  constituted  their  absolute  property,  and 
ought  to  be  paid  and  delivered  to  them.  The  court  held  that  the 
mooeys,  goods  and  treasure  which  were  at  the  outbreak  of  the  rebellion 
the  public  property  of  the  United  States,  and  which  were  seized  by  the 
rebels,  still  continued  their  moneys,  goods  and  treasure,  their  rights  of 
property  and  rights  of  possession  being  in  no  wise  divested  or  defeated 
by  the  wrongful  seizure.  But  that  with  respect  to  property  which  had 
been  voluntarily  contributed  to  or  acquired  by  the  insurrectionary  gov- 
ernment, and  impressed  in  its  hands  with  the  character  of  public  pro- 
perty, the  right  of  the  United  States  was  that  of  a  successor  of  the  Con- 
federate government,  and  it  could  only  recover  such  property  from  an 
agent  of  that  government  to  the  same  extent,  and  subject  to  the  same 
rights  and  obligations,  as  if  the  insurrectionary  government  had  not 
been  overthrown. 

Id  the  case  of  7^  United  States  v.  Prioleau^  2  Hemming  &  Miller's 
Chancery  Cases  559,  the  same  court  again  held  that  the  government  of 
the  United  States  could  recover  the  property  of  the  Confederate  govern- 
ment, as  its  successor  or  representative,  in  the  hands  of  its  agents,  but 


52  ABSTRACTS  OF  BBCENT  DECISIONS. 

tJiat  they  must  take  it  subject  to  all  the  liidDs  aod  conditions  arising  from 
the  contract  upon  which  the  property  was  received  by  the  agents. 
Neither  the  United  States,  in  the  prosecution  of  these  suits,  or  the 
courts  of  England  in  deciding  them,  expressed  the  slightest  doubt  thai 
the  title  to  the  property  not  originally  owned  by  the  United  States  had 
been  acquired  by  the  Confederate  government,  which  was  in  the  hands 
of  its  agents.  And  I  submit  that  a  response  by  tho8e  courts  to  the  claim 
of  the  United  States,  that  the  insurgent  government,  being  illegal  in  its 
origin  and  continuance,  could  neither  take,  hold  nur  transfer  title  to  per- 
sonal property  would  not  have  been  acquiesced  in.  nor  deemed  respect- 
ful by  our  government.  And  I  submit  respectfully  that  the  eloquent 
denunciation  of  the  wickedness  of  the  rebellion,  contiuned  in  the  opinion 
of  the  majority,  is  no  legal  answer  to  the  demand  of  the  claimant  for  the 
proceeds  of  his  property  seized  and  sold  by  our  government,  when  that 
government  long  since  pardoned  the  only  offence  of  which  that  claimant 
was  guilty,  and  thus  gave  him  the  assurance  that  he  should  stand  in  the 
courts  of  his  country  in  as  good  plight  and  condition  as  any  citizen,  who 
bad  never  sinned  against  its  authority. 
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ABSTRACTS  OF  RECENT  DECISrONS. 

SUPREME  COURT  OP  ILLINOIS.* 
SUPREME  COURT  OF  INDIANA.' 

SUPREME  COURT  OP  IOWA.' 

SUPREME  COURT  OP  OHIO.* 

Action.     See  Duress. 

Fraudulent  Assistance  to  Debtor  in  defeating  Creditor's  Lien. — A 
party  who  purchases  goods  and  chattels  of  a  judgment-debtor,  with 
knowledge  of  the  creditor's  judgment  and  execution,  which  is  a  lien 
thereon,  for  the  purpose  of  aiding  the  debtor  to  defraud  the  plaintiflF  in 
the  judgment,  where  such  purchase  is  an  injury  to  such  plaintiff  by 
reason  of  the  removal  of  the  property  and  the  insolvency  of  the  debtor, 
is  liable  to  the  creditor  in  an  action  on  the  case  for  the  damages  occa- 
sioned by  such  act:  Powers  v.  Wheeler  et  al.,  63  III. 

Agent.     See  Factor. 

Sale  by  Agent  in  his  Ovm  Name. — If  an  agent  sell  and  deliver  per- 
sonal property  in  payment  of  debts  contracted  by  himself,  in  his  own 
name,  to  a  third  party,  without  disclosing  his  agency,  the  right  of  the 
purchaser  cannot  be  disturbed  by  the  principal  or  his  attaching  creditors : 
Kochy.  Willi,  63  III 


*  From  Hon.  N.  L,  Freeman,  Reporter  ;  to  appear  in  63  III.  Reports. 
«  From  Jns.  B.  Black,  Esq.,  Reporter  ;  to  appear  in  4.'>  Ind.  Reports. 

»  From  Edw.  H.  Stilea,  Esq.,  Reporter  ;  to  appear  in  36  Iowa  Reports. 

*  From  Hon.  M.  M.  Granger,  Reporter;  to  appear  in  24  O'lio  St.  Reports. 
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Animals.     See  Railroad, 

Impounding — Ordinance. — Where  a  plaintlflTs  horses  escaped  from 
bU  enclosure  against  his  will,  and  ho  immediutely  went  in  search  of 
them  to  pat  theui  up,  hut  before  he  found  them  they  were  seized  by  the 
police-constable  of  the  town  where  they  were  found  running  who  im- 
pounded them  under  the  ordinance  of  the  town ;  ffeld^  that  under  such 
circuuistances  the  horses  were  not  running  at  large  in  the  legal  sense  of 
the  term,  and  that  the  constable  had  no  right  to  detain  them  from  the 
oipuer :  Kinder  v.  GiUenpie^  63  III.     * 

Bills  and  Notes. 

Consideration, — A  promissory  note  given  in  compromise  of  a  doubtful 
claim  is  supported  by  a  (sufficient  consideration.  It  is  not  necessary  that 
the  claim  should  be  valid  at  law  or  in  equity  :  Kee/e  v.  Vogh,  36  Iowa. 

Parol  Restrictions  in  Transfer. — A  parol  agreement  in  the  endorse- 
ment of  a  promissory  note  to  the  effect  that  the  transfer  sliould  be  with- 
out recourse  upon  the  endorser,  cannot  be  interposed  as  a  defence  against 
a  subsequent  ^ort/i^c/e  holder  without  notice.  Nor  would  the  case  be 
Taried  by  the  i'act  that  it  was  transferred  to  such  holder  by  mere  de- 
livery and  that  he  declared  on  the  prior  endorsement  as  though  made  to 
himself:  Skinner  v.  Churchy  36  Iowa. 

Bond. 

Execution  of — Notice. — It  is  necessary  to  the  valid  execution  of  a 
bond  that  it  should  be  subscribed  and  delivered  :  Wild  Cat  Branch  v. 
BaU,  45  Ind. 

To  subscribe  is  to  write  the  name  under,  to  write  Che  name  at  the 
hottom  or  end  of  a  writing :  LL 

Where  the  name  of  a  party  appears  in  the  body  of  a  bond,  but  is  not 
subscribed  to  it,  there  is  not  as  tp  such  party  a  valid  execution  of  the 
bf^rd.  and  he  cannot  be  held  liable  thereon,  on  the  supposition  that  he 
adopted  the  name  in  the  body  of  the  bond  as  a  signing  of  it,  even  if  the 
Dame  w.ts  written  there  by  himself:  Id. 

If  an  instrument,  in  the  body  thereof,  purports  to  be  signed  by  a  prin- 
cipal and  his  sureties,  but  when  delivered  is  not  signed  by  the  principal, 
the  ubiigeo  is  chargeable  with  notice  that  it  is  imperfect;  and  the  sure- 
ties may  show  that  they  did  not  assent  to  its  delivery  before  being 
signed  by  the  principal :  Id. 

Sureties  may  agree  to  become  liable,  and  assent  to  the  delivery  of  a 
boud  to  the  obligee,  without  the  name  of  the  principal  being  signed 
thereto:  Id. 

Compromise.    See  Bills  and  Notes. 

Contract.     See  Bills  and  Notes  ;    Evidence. 

Failure  of  Consideration — Plea  of — To  an  action  on  a  promissory 
note  the  defendant  pleaded  that  the  sole  consideration  of  the  note  was 
the  ice  to  be  formed  on  the  ponds  at  the  reservoir  of  the  plaintiffs  during 
the  winter  next  following,  and,  in  consideration  of  the  ice  .so  to  be  formed, 
he  executed  the  note ;  that  no  ice  of  any  value  was  formed  on  said 
ponds  during  said  winter,  &c.     Held,  that  the  plea  was  bad  on  general 
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demurrer,  the  facts  presenting  no  defence  to  the  note,  there  heing  no 
warranty  or  guaranty  that  any  ice  would  form  or  that  it  would  be  of 
any  particular  value :   Towmeiid  v.  Water  ConimissioaerSj  63  111. 

Contractor.    See  Negligence, 

Courts. 

,  THme  of  Sesnon — Pretumption  in  favor  of  Regularity — Parol  Evi- 
dence.— The  time  of  the  commencement  of  a  term  of  court  is  to  be  de- 
termined by  the  record  of  the  court,  in  connection  with  the  statute 
under  which  the  term  is  held,  and  parol  evidence  is  not  admissible  for 
the  purpose  :  Hemminway  v.  Davis  el  al,  24  Ohio  St. 

In  determining  the  question  of  priority  between  the  lien  of  a  judg- 
ment and  the  lien  of  a  mortgage  filed  for  record  on  the  first  day  of  the 
term,  where  the  record  fails  to  show  the  hour  at  which  the  court  met, 
the  session  of  the  court  will  be  presumed  to  have  coiufnenced  at  10 
o'clock  A.  M.,  that  being  the  hour,  on  the  first  duy  of  the  term,  fixed 
by  statute  for  the  return  of  the  venires  for  the  grand  and  petit  juries, 
and  at  which  time  the  court,  where  a  different  hour  has  not  been  pre- 
scribed, ought  to  have  opened  :  Id, 

Criminal  Law. 

Larceny. — ^The  bringing  into  this  state  by  the  thief,  of  goods  stolen 
in  the  dominion  of  Canada,  or  other  foreign  country,  is  not  larceny  io 
this  state :  Stanley  v.  The  State,  24  Ohio  St. 

Sale  of  Intoxicating  Liquors. — The  gist  of  the  offence  defined  by  the 
fourth  section  of  the  Act  of  May  1st  1854,  to  provide  against  the  evils 
resulting  from  the  sale  of  intoxicating  li(juors,  is  the  keeping  of  a  place 
of  public  resort  where  intoxicating  liquors  arc  sold  in  violation  of  law, 
and  not  that  the  place  kept  is  otherwise  of  any  particular  description : 
O'Keefe  v.  The  State,  24  Ohio  St. 

Where  the  place  alleged  to  have  been  kept  by  the  accused  is  described 
as  a  room,  no  case  of  variance  is  presented,  although  the  proof  given  in 
support  of  the  charge  shows  that  the  room  kept  was  a  cellar  or  a  gro- 
cery :  Id. 

Indictment — Of  the  Averment  as  to  the  Ownership  of  the  Property. — 
The  rule  is,  that  property  vested  in  a  body  of  persons  ought  not  to  be 
laid  in  an  indictment  charging  a  party  with  the  larceny  of  the  same,  as 
the  property  of  that  bi)dy,  unless  such  body  is  incorporated,  but  should 
be  described  as  belonging  to  the  individuals  composing  the  company : 
Wallace  v.  Tlie  People,  63  111. 

So  where,  in  an  indictment  for  larceny,  it  was  charged  that  the  pro- 
perty alleged  to  have  been  stolen  was  the  property  of  the  *'  American 
Merchants'  Union  Express  Company,"  in  the  absence  of  an  averment 
that  such  company  was  a  corporation,  it  was  hM  that  the  ownership  of 
the  property  was  defectively  stated,  and  the  overruling  of  defendant's 
motion  to  quash  the  indictment  on  that  ground  was  fatal  to  the  judg- 
ment: Id. 

Debtor  and  Creditor.     See  Action  ;   Mortgage, 

Duress. 
Voluntary  or  Compulsory  Payment — Taxes  Illegally  Assessed, — Where 
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a  party  paid  taxes  illegally  assessed,  and  the  only  compalsion  arose  from 
the  fact  that  his  land  wa^  liable  to  sale  under  a  void  judgment,  which 
could  pass  no  title,  it  was  hdd^  that  such  payment  could  not  be  regarded 
as  made  under  duress,  and  an  action  for  money  had  and  received  would 
not  lie  against  the  county  treastrer,  to  whom  the  taxes  were  paid,  to 
recover  them  back :  Swanston  v.  IjanUy  68  III. 

Equity.    See  Title. 

Evidence.     See  Courts;  Surety. 

Opinions  of  Experts. — Where  the  contract  for  the  construction  of  a 
building  stipulated  that  it  should  have  a  wood  cornice  with  brackets, 
but  without  stipulating  whether  the  cornice  should  be  placed  on  the 
wall  above  the  upper  joist  or  below  that  point,  or  what  width  oi'  cornice 
or  length  of  bracket  there  should  be,  it  was  held  competent,  in  an  action 
by  the  contractor  for  extra  work  in  running  walls  above  the  joist,  to  admit 
the  testiiuony  of  other  builders  as  to  these  matters,  and  to  show  by  them 
that  in  order  to  properly  place  a  cornice  of  a  proper  width  on  the  build- 
ing according  to  contract,  the  walls  should  have  been  built  up  to  the 
point  they  were  built  to  and  for  which  plaintiff  claimed  extra  pay: 
Haver  v.  Tenney  et  a/.,  36  Iowa. 

Experts. — To  render  admissible  the  opinion  of  one  as  an  expert,  the 
pursuit  in  which  the  witness  claims  to  be  such  must  be  one  of  science, 
Rkill,  trade  or  the  like.  A  brakeman  on  a  railroad  is  not  an  expert  of 
such  a  character  as  to  qualify  him  to  give  his  opinions  upon  matters 
pertaining  thereto  :  Ilamilton  v.  R.  R.  Co.^  36  Iowa. 

If  the  consequences  of  actions,  or  combinations  of  circumstances, 
cannot  be  understood  by  those  not  possessing  skill  or  peculiar  knowledge 
thereof,  opinions  of  experts  are  admissible.  On  the  other  hand,  if  the 
facts  in  the  evidence  are  of  such  character  that  conclusions  therefrom 
may  be  reached  by  the  jury  without  skill  or  peculiar  knowledge,  then 
the  opinions  of  experts  are  not  admissible  :  LL 

Marriage  Contract — Iiisfructwn  as  to  Evidence. — On  the  trial  of  an 
action  for  the  breach  of  a  contract  to  marry,  the  court  gave  this  in- 
struction :  "In  this  suit  the  jury  may  infer  a  promise  to  marry  to  have 
been  made  by  the  defendant,  1st,  from  the  conduct  of  the  parties ;  2d, 
irom  the  circumstances  which  usually  attend  an  engagement  to  marry, 
as  visiting,  the  understanding  of  friends  and  relatives,  preparations  for 
marriage,  and  the  reception  of  the  defendant  by  the  family  of  the 
plaintiff  as  a  suitor."  Held,  that  the  instruction  was  erroneous.  It  by 
DO  means  follows,  because  a  gentleman  is  the  suitor  and  visits  a  lady  fre- 
quently, that  a  marriage  engagement  exists  between  them  :  Walmsley  v. 
Robinson^  63  III. 

Factor. 

Right  to  seU  Goods  where  Advances  have  been  made. — Where  goods 
were  consigned  to  a  factor  for  sale,  without  instructions  as  to  the  price 
for  which  they  were  to  be  sold,  and  the  factor  advanced  money  to  the 
consignor  to  an  amount  greater  than  the  value  of  the  goods,  and,  after 
such  advances,  the  consignor  instructed  the  factor  not  to  s^l  for  less 
than  a  certain  price,  as  he  could  do  better  by  having  the  goods  returned, 
and  the  factor  thereupon  informed  the  consignor  that  the  goods  had  not 
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been  sold,  aDd  that  it  was  doubtful  whether  they  could  be  sold  at  the 
price  fixed,  and  that  he  would  await  further  instructions,  stating  that  if 
the  consignor  wished  to  remove  the  goods,  an  account  of  the  advances 
would  be  rendered,  and  the  amount  could  be  remitted  at  the  time  the 
goods  were  ordered  to  be  removed,  to  which  the  consignor  made  n»> 
response;  Hchl^  that  afler  the  lapse  of  a  reasonable  time,  the  factor 
might  sell  the  goods  for  the  best  price  he  could  get  in  the  market : 
Mooney  v.  MusseVy  45  Ind. 

Fence.     See  Railroad. 

Foreign  Judgment. 

Authentication  of- — Jurisdiction — Personal  Judgment . — A  transcript 
of  a  judt^ment  of  the  county  court  of  the  state  of  Virginia,  before  its 
division  by  the  formation  of  the  state  of  West  Virginia  therefrom,  au- 
thenticated by  a  certificate  of  the  circuit  court  of  West  Virginia,  show- 
ing that  said  county  court  of  the  state  of  Virginia  was  abolished  or  dis- 
continued, and  its  records  and  proceedings  transferred  to  said  circuit  court 
of  the  state  of  West  Virginia,  and  that  he,  ns  the  clerk  of  the  said  named 
court,  is  the  lawful  custodian  of  the  records  and  proceedings  of  the  said 
late  county  court,  &c.,  and  further  authenticated  by  the  presiding  judge 
of  said  circuit  court,  was  held  sufficiently  attested  in  an  action  thereon 
in  this  state  :  Darrah  v.  Watson^  36  Iowa. 

The  fact  that  it  appears  from  the  record  that  the  proceeding  was  com- 
menced by  attachment  on  the  ground  of  the  non-residence  of  the  de- 
fendant, will  not  invalidate  a  personal  judgment  rendered  in  the  action 
when  it  further  appears  that  he  was  personally  served :  Id 

Nor  would  the  jurisdiction  of  the  court  be  disturbed,  nor  the  judg- 
ment rendered  invalid  by  the  fact  that  the  defendant  was  not  served  the 
number  of  days  required  by  law.  This  would  simply  be  a  case  of  de- 
fective service,  instead  of  no  service  :  Id. 

,  The  courts  of  the  state  of  Iowa  may  acquire  lawful  jurisdiction  of  the 
person  of  a  resident  of  a  sister  state  by  the  service  of  original  process 
upon  him  while  within  this  state :  Id. 

Fraud.     See  Action. 

Former  Adjudication. 

Not  binding  on  Strangers — Priority  of  Liens, — In  a  suit  by  a  judg- 
ment creditor,  to  marshal  the  several  liens  on  real  estate,  and  to  dis- 
tribute the  proceeds  of  the  sale  thereof  among  such  liens,  according  to 
their  respective  priorities,  the  fund  still  being  under  the  control  of  the 
court,  the  fact  that  in  a  former  suit  between  two  of  the  defendants,  to 
which  the  plaintiff  was  not  a  party,  a  decree  had  been  rendered,  giving 
to  the  junior  lien  holder  priority,  cannot  be  pleaded  as  an  estoppel  to 
preclude  the  court  from  awarding  to  each  lien  priority  according  to  its 
merits,  the  decree  in  the  former  suit  having  been  rendered  without  the 
presence  of  the  necessary  parties,  and  the  fund  being  insufficient  to  dis- 
charge all  the  liens :  liemminway  v.  Davis  et  al.^  24  Ohio  St. 

Guaranty. 
Notice— Insolvency. — A  guarantor  ic  entitled  to  notice  of  the  default 
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of  the  party,  the  performance  of  whose  ooatraot  he  has  guaranteed : 
Gaff  V.  iSfttiu,  45  Ind. 

Certain  partiee  guaranteed  the  performance  of  a  contract  for  the  pur- 
chase of  a  lot  of  cattle  and  the  payment  therefor.  For  eighteen  months 
after  the  maturity  of  the  contract  the  principal  was  solvent,  but  after- 
ward, and  before  suit,  be  became  insolvent.  No  notice  of  his  defaulr 
was  given  to  .the  guarantors.  Udd^  that  the  guarantors  were  di8- 
charged :  i<i. 

Infant. 

Contract — Faht  RepreserUationB  as  to  Age. — ^The  contract  of  an  in- 
fant in  relation  to  personal  property  may  be  avoided  by  him  during 
hii  minority  :   Carpenter  v.  Carpenter.^  45  Ind. 

That  the  infant  falsely  represented  that  he  was  of  full  age,  will  not. 
render  his  contract  valid,  nor  will  it  estop  him  from  avoiding  the  con- 
tract, though  it  may  constitute  a  cause  of  action  for  the  tort :  Id. 

Where  an  infant  has  exQhanged  property  with  an  adult,  he  is  not 
bound  to  tender  back  the  property  he  has  received  before  suing  for  the 
value  or  the  possession  of  the  property  given  by  him  to  the  adult :  Id. 

On  the  avoidance  of  such  contract  by  the  infant,  the  adult  is  entitled 
to  have  the  property  received  by  the  infant,  in  whatever  condition  it 
may  be,  and  if  the  property  received  by  the  inf\int  has  been  injured 
while  in  his  possession,  if  the  law  furnishes  any  remedy,  it  is  an  action 
for  the  tort :  Id. 

It  is  not  necessary,  in  order  to  give  effect  to  the  disaffirmance  of  the 
deed  or  contract  of  an  Infant,  that  the  other  party  should  be  placed  m 
Uatu  qito :  Id, 

Intebest.     See  Surety. 

Intoxicating  Liquors.     Sec  Criminal  Law ;  Nuisance. 

Joint  Debtor.     See  Partnership, 

Merger — Satisfaction. — Where  several  Judgments  have  been  rendered 
against  parties  jointly  and  severally  liable  on  the  same  obligation,  and 
one  of  the  judgments  has  been  paid,  such  payment  is  a  satisfaction  of 
all  the  judgments,  except  as  to  costs ;  and  when  suits  are  still  being 
prosecuted  against  some  of  the  parties  liable,  the  payment  of  such  judg- 
ment may  be  pleaded  in  bar  of  the  further  maintenance  of  the  pending 
actions :  First  National  Bank  v.  Indiannpolis,  &c.,  Co.^  45  Ind. 

Limitations,  Statute  op.    See  Mortgage. 

Malicious  Prosecution. 

Probable  Cause — NbUe  Prosequi, — The  defendant  in  a  criminal  prose- 
cution was  found  guilty;  but  a  new  trial  was  granted,  and  subsequently 
a  nolle  prosequi  was  duly  entered,  and  the  defendant  was  thereupon  dis- 
charged. SeU,  that  this  was  such  a  determination  of  the  case  as  to 
enable  the  accused  to  sue  for  malicious  prosecution.  Held,  also,  that  the 
finding  of  guilty  having  been  set  aside,  it  was  no  evidence  of  probable 
cau.se  :  Richter  v.  KosteXy  45  Ind. 

The  defendant  in  an  action  for  malicious  prosecution  was  before  the 
grand  jury,  not  voluntarily,  but  in  obedience  to  a  subpoena,  and,  upon 

Vol.  XXIII.- 
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being  questioned,  testified  to  what  he  believed  to  be  trae  in  reference  to 
a  criminal  ofieDce  supposed  to  have  been  oommitted  by  the  plaintiff, 
and  thereafter  took  no  part  in  prosecuting  the  criminai  charge.  Seldj 
that  malice  could  not  be  inferred  from  these  facts  :  Id. 

Master  and  Servant.     See  Negligence, 

RaUro4uh —  When  Liable  for  Injury  to  One  Employee  through  the 
Fault  of  Another.  —  If  a  servant  of  a  railroad  company  be  injured 
through  the  incompetency  and  uuskilfulness  of  a  fellow-servant,  or  in 
consequence  of  defects  in  macliinery  or  tracks,  and  the  company  be 
guilty  of  negligence  in  the  employment  and  retention  of  such  agent,  or 
in  the  construction  and  repair  of  its  iiiachinery  and  track,  it  is  liable  in 
damages :   6^.  &  A.  R.  R.  Co   v,  Sullivan  Admz  ,  63  111. 

Habitual  intemperance  of  a  conductor,  under  circumstances  bringing 
knowledge  thereof  to  his  employers,  is  sufficient  to  render  them  liable 
for  injury  resulting  therefrom  :  Id.  i 

Mortgage. 

Foreclosure — Decree  of  Immeliate  Possession. — A  decree  on  bill  to 
foreclose  a  mor.tgage  after  finding  the  amount  due,  directing  its  payment 
within  a  certain  time,  and  ordering  a  sale  of  the  premises  in  default  of 
such  payment,  further  ordered  :  **  that  said  purchaser  or  purchasers 
have  immediate  possession  of  said  premises  as  soon  as  the  same  are  sold, 
and  that  the  purchaser  or  purchasers  have  the  proper  writ  and  process 
issued  in  this  cause  to  put  them  in  possession  of  said  premises,  &c." 
Hekl,  that  the  award  of  immediate  possession  and  a  writ  of  assistance 
was  erroneous.  The  purchaser  is  not  entitled  to  possession  before  the 
execution  of  the  master's  deed  to  him :  Myers  et  al.  v.  Murray  et  al., 
63  111. 

Possession  of  Mortgagor  not  adverse — Presumption  of  Payment  from 
lapse  of  Time — The  possession  of  a  mortgagor,  or  of  those  claiming 
under  him,  continuing  in  the  occupancy  of  the  mortgaged  premises,  ac- 
knowledging the  subsistence  of  the  mortgage,  is  not  adverse  to  the  rights 
of  the  mortgagee,  and  will  not  ripen  into  a  title  superior  to  the  mort- 
gage :  AUen  et  al.  v.  Everly^  20  Ohio  St. 

Where  lapse  of  time  is  not  pleaded  in  bar  to  an  action,  but  is  relied 
on  merely  as  evidence  of  the  payment  of  a  debt,  it  can  only  raise  a  pre- 
sumption of  such  payment,  which  presumption  may  be  rebutted  by 
other  circunisUmces,  showing  that  the  debt  is  not  paid :  Id. 

A  party  invoking  affirmative  relief  based  on  the  alleged  payment  of  a 
debt,  must  establish  the  fact  of  payment ;  such  relief  will  not  be  granted 
upon  a  presumption  of  payment  arising  alone  from  lapse  of  time. 
Though  such  presumption  may  be  successfully  used  as  a  shield,  it  is  not 
e<]ually  available  as  a  weapon  of  attack  :  LI. 

As  between  the  parties  to  a  mortgage,  the  legal  title,  afler  condition 
broken,  is  vested  in  the  mortgagee ;  and  where  he  devises  his  interest 
in  the  mortgaged  premises  to  a  trustee  for  the  benefit  of  his  children 
and  their  heirs,  the  mortgagor,  without  having  paid  the  mortgage-debt, 
is  not  entitled,  in  an  action  against  the  cestuis  que  trust  alone,  to  a 
decree  against  them  for  a  relinquishment  of  their  interest  in  the  mort- 
gaged premises :  Id. 
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Municipal  Corporation. 

Nuiiance — Sfructurea  Overhuiging  Sidewalk. — The  cornice  of  a  baild- 
ing  which  projects  over  a  sidewalk  in  a  city,  and  which  is  being  con- 
structed in  such  a  nuooer  as  to  be  dangerous  to  persons  UHing  the  side- 
walk, is  a  nuisance  :   Grove  v.  City  of  Fort  Vfaynt^  45  Ind. 

The  city  has  power  under  the  statute  to  abate  raoh  ouiaaoce,  and  if 
it  fails  to  do  so  after  notice  to  the  proper  authorities  of  its  dan^erooB 
character,  and  takes  no  precaution  to  prevent  injury  to  parties  using  the 
sidewalk,  it  will  be  liable  in  damages  to  a  person  injured  by  the  falling 
of  such  cornice  :  hi. 

The  power  of  a  city  over  its  streets  and  the  right  of  the  public  to 
them  extends  upward  indefinitely  for  the  purpose  of  their  preservation, 
safe  use  and  enjoyment ;  and  the  duty  of  a  city  in  this  respect  is  com- 
mensurate with  its  power :  Id. 

Negligence. 

Com,paratxve  and  Contributory. — The  doctrine  of  comparative  negli- 
gence is  discarded;  that  of  contributory  negligence  prevails:  Johnson 
V.  TilUon^  36  I<»wa. 

In  an  action  for  personal  injuries,  the  court  instructed  the  jury  that 
defendant  was  liable  for  his  negligence,  unless  they  found  that  plaintiff 
was  "  equally  guilty  of  negligence  with  defendant."  Heldy  that  the  in- 
struction was  erroneous  as  announcing  the  doctrine  of  comparative  neg- 
ligence :  Id. 

Excavation  tn  Street  hy  Contractor. — Where  the  owner  of  a  lot  in  a 
city  contracts  with  a  skilful,  reliable  and  competent  builder  for  the  ereo- 
tion  of  a  hou.se  thereon,  including  a  cellar  under  the  sidewalk  in  the 
street,  and  surrenders  possession  of  the  property  to  the  builder  for  the 
purposes  of  the  work,  and  the  work  is  not  done  under  the  direction  of 
the  owner,  and  injury  ensues  to  a  third  person  from  the  negligence  of 
the  contractor  and  not  of  the  owner,  such  contractor  is  not  the  servant 
of  the  owner,  and  he  alone  is  liable  for  the  injury  inflicted :  Pfau  v. 
Williamson,  03  III. 

Nuisance.     See  Municipal  Corporation. 

Legislative  Power — Plnce  where  Intoxicatiny  Liquors  are  Sold. — The 
legislature  h  is  the  power  to  declare  a  place  where  intoxi&iting  liquors 
are  sold,  in  violation  of  law,  to  be  drunk  on  the  premises,  a  nuisance  : 
McLaughlin  v.  The  State,  45  Ind. 

It  is  neither  a  cruel  nor  an  unusual  punishment  to  adjudge  the  abate- 
ment of  a  nuisance.  Such  a  judgment  is  authorized  in  either  a  civil  or 
a  criminal  action  :  ///. 

Partnership. 

What  Constitutes. — The  joining  of  two  or  more  persons  in  a  single 
adventure,  in  which  the  profits  are  to  be  equally  divided,  docs  not  con- 
stitute them  copartners  in  such  sense  as  will  oust  a  court  of  law  of  its 
jurisdiction  in  respect  thereto :  Hurley  v.  Walton,  Admr.,  63  III. 

Discharge  of  one  Joint  Debtor — Pending  the  dissolution  of  a  part- 
nership, a  creditor  received  the  notes  of  the  several  partners  for  their 
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respective  portions  of  a  partnership  debt  standing  on  an  open  account, 
and  agreed  to  release  each  partner  from  any  other  portion  of  the  debt 
than  that  covered  by  his  note,  and  accepted  the  notes  as  a  full  discharge 
of  each  partner  from  the  residue  of  the  account.  Held,  that  the  con- 
tract was  binding  on  the  creditor,  and  that  he  could  not  maintain  a  suit 
on  the  account  against  a  partner  who  had  paid  the  note  so  accepted  for 
his  share  of  the  debt :  Maxwell  v.  Ddyy  45  Ind. 

The  taking  of  a  note,  with  or  without  security,  from  one  of  several 
joint  debtors  for  a  pre-existing  debt,  is  a  payment,  when  it  is  expressly 
agreed  that  it  is  taken  as  payment  and  at  the  risk  of  the  creditor :  Id. 

Agreement  between  Partfiers — Set-off. — A.  and  B.,  being  partners, 
dissolved  their  partnership,  A.  giving  his  note  to  B.  for  his  interest  in 
the  partnership  property,  and  agreeing  to  pay  all  the  partnership  debts 
except  a  note  to  one  S.,  which  B.  assumed  and  agreed  to  pay.  In  a 
suit  by  B.  against  A.  on  the  note  of  the  latter,  A.  answered  by  way  of 
set-off  the  agreement  of  B.  to  pay  the  note  held  by  S.,  averring  that  it 
was  due  and  wholly  unpaid,  and  that  he.  A.,  was  personally  liable  for 
the  amount  thereof.  Heldj  that  the  answer  was  a  good  defence  to  an 
amount  equal  to  the  note  due  to  S.  Held,  also,  that  an  answer  of  set- 
off is  not  demurrable  for  assuming  to  answer  the  entire  complaint,  al- 
though the  set-off  is  shown  to  be  for  a  sum  less  than  the  plaintiff's 
demand.  The  answer  is  good  to  the  extent  of  the  set-off:  MuUendore 
V.  ScoU,  45  Ind. 

Presumption  of  Payment.    See  Mortgage. 

Public  Lands. 

Oovemment  Surveys — 0/  Paramount  Authority. — The  purchaser  of 
government  lands  acquires,  by  his  patent,  title  to  all  of  the  land  em-* 
braced  within  the  boundary  lines  of  the  tract  purchased,  even  though 
the  survey  be  inaccurate,  for  the  boundaries,  when  found,  must  control 
the  notes  and  plat  of  the  survey.  The  plat  and  notes  of  the  survey  are 
intended  to  represent  what  was  done  in  the  field,  and  must  yield  to  the 
lines  and  courses  when  foupd :  Sawyer  v.  Cbx,  63  111. 

Railroad. 

Injuries  to  Employees — Negligence. — ^In  an  action  against  a  railroad 
company  for  injuries  to  plaintiff  received  in  coupling  a  car  loaded  with 
timber  projecting  over  the  end  thereof,  the  defendant  asked  the  court 
to  instruct  the  jury,  that  ^'if  the  car  which  hurt  plaintiff  was  loaded  as 
loads  of  timber  had  been  usually  and  commonly  loaded  and  carried  over 
defendants'  and  other  railroads,  then  it  was  not  negligence  in  defendant 
to  carry  the  timber  upon  which  plaintiff  was  hurt.''  Held,  that  the  in- 
struction was  properly  refused,  on  the  ground  that  if  the  manner  of 
carriage  was  negligent,  the  habit  of  defendant  or  other  roads  in  that 
respect,  would  not  relieve  defendant  from  liability :  Hamilton  v.  R,  R, 
Co.,  36  Iowa. 

The  following  instruction  was  also  asked  :  ''  If  it  was  the  usual  and 
common  custom  of  defendants'  railroad  to  carry  projecting  timbers  on 
oars,  the  same  as  when  plaintiff  was  hurt,  then  it  was  plaintiff's  duty  to 
watoh  and  look  for  such  projecting  timbers  and  avoid  them ;  and  if  he 
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did  DOt  when  he  could  or  should  have  done  so  he  is  not  entitled  to 
recover."  Held,  that  the  instriictir)n  was  properly  refused,  on  the 
ground  that  it  required  of  plaintiff  the  exercine  of  more  than  ordinary 
care  and  foresight :  Id 

Injury  to  CcUtle — Fence. — Where  a  portion  of  the  fence  of  a  railroad 
was  burned,  and  one  week  thereafter  cattle  entered  upon  the  track 
through  the  opening  so  caused,  and  were  injured  by  a  pftssing  train ; 
Held,  that  the  delay  in  repairing  the  fence  was  unreasonably  long,  and 
that  the  railroad  company  was  liable  for  the  injury  to  the  cattle  :  C.,  (7, 
C  <fc  I.  R.  R,  Co.  V.  Brown,  45  Ind. 

Fence — Killing  Animals. — A  cow  got  upon  a  railroad  track  and  wus 
killed  by  a  passing  locomotive,  at  a  point  on  said  railroad  where  there 
was  a  saw-mill  located  and  in  operation  fifty  feet  from  said  track,  the 
intervening  ground  between  said  track  and  said  mill  being  used  by  the 
owners  of  the  mill  for  piling  their  lumber  and  for  loading  lumber 
upon  the  cars  of  the  railroad  company  for  transportation,  and  by  the 
public  for  passing  to  and  from  said  mill  with  logs  and  lumber,  and  for 
piling  wood  to  be  sold  to  the  railroad  company.  Held,  that  the  railroad 
company  was  not  bound  to  fence  in  the  track  at  such  pointy  and,  in  the 
absence  of  negligence,  was  not  liable  for  the  killing  of  the  cow :  JP.,  G 
<&  St,  L.  R.  W.  Co.  V.  Boioyer,  45  Ind. 

Sals. 

Warranty — Relit f nee  on. — Where  the  seller  of  personal  property 
which  is  unsound  warrants  it  to  be  sound,  the  purchaser  has  a  right  to 
rely  on  the  warranty,  though  he  may  have  an  opportunity  to  examine 
the  property :  First  National  Bank  v.  Grindstaff,  45  Ind. 

Warranty — Pleading — To  an  action  on  a  promissory  note,  the  de- 
fendant answered  that  it  was  given  for  a  threshing-machine,  of  plain- 
tiff's  manufacture,  and  that  the  plaintiff  warranted  it  to  be  a  good 
machine  and  capable  of  doing  good  work,  when,  in  fact,  it  would  not 
operate  at  all,  and  was  utterly  worthless,  as  plaintiff  well  knew.  HeUd, 
that  the  answer  was  good.  The  machine  being  worthless,  an  offer  tso 
redeliver  it  to  the  seller  was  unnecessary :  DiU  v.  CFerrelly  45  Ind. 

Slander. 

Justification — Evidence. — In  an  action  of  slander  for  an  alleged 
charge  of  a  crime  against  plaintiff,  an  answer  of  justification  on  the 
ground  that  the  charge  was  true  can  be  sustained  only  by  proof  of  its 
truth  beyond  a  reasonable  doubt,  by  such  evidence  as  would  justify  a 
conviction  on  an  indictment  for  the  offence  :    Tucker  v.  Call,  45  Ind. 

In  an  action  of  slander  the  plaintiff  must  prove  the  speaking  of 
enough  of  the  words  alleired  in  the  complaint  to  constitute  the  slander- 
ous charge  complained  of,  and  not  other  or  equivalent  words  :  Id. 

Justification — Degree  of  Proof. — In  an  action  for  slanderous  words 
importing  that  the  plaintiff,  an  unmarried  female,  submitted  to  sexual 
intercourse  resulting  in  her  pregnancy,  under  an  answer  alleging  the 
truth  of  the  words  spoken,  the  court  instructed  the  jury  that  the 
defendant   must   have    proved   beyond   a   reasonable   doubt   that   the 
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plaintiff  was  a  woman  of  bad  character  and  had  been  guilty  of  fornica- 
tion as  in  said  answer  alleged.  Held,  that  this  was  error ;  that  it  was 
sufficient  to  prove  the  truth  of  the  wordn,  not  beyond  a  reasonable  doubt, 
but  by  a  preponderance  of  evidence,  without  proving  that  the  plaintiff 
was  a  woman  of  bad  character  :    WiUon  v.  Bamett,  45  Ind. 

Street.     See  Municipal  Corporation, 

SuBETT.     See  Bond  ;   Guaranty. 

Mortgage  to  Indemnify — Payment  of  Money  by  Surety  or  by  Principal 
with  Surety's  Money. — Where  an  accouiniodation  endorser  of  notes  took 
from  the  principal  debtor  a  mortgage  conditioned  to  save  the  endorser 
harmless,  and  to  pay  him  all  money  he  might  be  compelled  to  pay,  and 
might  pay,  on  account  of  such  endorsements  ;  and  at  the  maturity  of 
the  notes,  having  been  informed  by  the  principal  that  he  could  not  and 
would  not  pay  the  same,  the  endorser,  in  order  to  save  the  notes  from 
going  to  protest,  paid  the  same  without  protest.  Held,  that  this  was  a 
payment  within  the  purview  of  the  condition  of  the  mortgage,  for  which 
the  endorser  was  entitled  to  the  benefit  of  the  mortgage  security  :  Na- 
tional State  Bank  v.  Davis^  24  Ohio  St. 

Where  such  principal  debtor  had  in  his  hands  money  of  the  accom- 
modation endorser,  or  was  indebted  to  him,  in  a  sum  equalling  the 
amount  due  upon  the  endorsed  notes,  and  in  pursuance  of  an  agreement 
between  them,  and  with  the  intention  to  preserve  the  endorser's  mort- 
gage security,  the  money  so  in  the  hands  of  the  principal  debtor,  or  so 
due  from  him,  was  applied  by  him  in  payment  of  the  notes,  and  charged 
to  the  endorser  as  money  paid  on  his  account,  and  the  notes  so  paid 
delivered  to  him.  Held,  that  this  was  in  law  a  payment  by  the  endorser 
and  not  by  the  principal  debtor  :  Id. 

Co-sureties — Judgment. — When  two  sureties  are  sued  upon  a  promis- 
sory note,  one  of  them  who  has  paid  half  the  note  is  not  entitled  to  an 
order  directing  the  sheriff  to  levy  an  execution  that  may  be  issued  to 
collect  the  residue  upon  the  property  of  his  co-surety  exclusively.  The 
creditor  has  his  remedy  against  all  the  makers  for  all  of  the  debt ;  and 
sections  674  and  675  of  the  Code  only  authorize  the  court  to  order  that 
the  property  of  the  principal  shall  be  sold  before  resort  is  had  to  that 
of  the  surety :  SchooUy  v.  Fletcher  et  al.,  45  Ind. 

It  is  only  when  one  surety  has  paid  more  than  his  share  of  the  lia- 
bility that  he  can  call  upon  a  co-surety  for  contribution  :  Id. 

Extension  of  Time — Interest. — An  agreement  in  writing  to  pay  an  in- 
creased rate  of  interest,  made  by  the  principal  maker  with  the  holder 
of  a  promissory  note,  is  a  good  consideration  for  an  extension  of  the  time 
of  payment;  and  when  the  a<;reement  is  to  extend  for  a  definite  period 
without  the  consent  of  the  surety,  it  will  discharge  the  surety  :  Huff  v. 
Cole,  45  Ind. 

An  agreement  to  pay  an  increased  rate  of  interest  thereaHer,  endorsed 
on  a  promissory  note,  made  by  the  principal  only,  without  the  know- 
ledge or  consent  of  the  surety,  does  not  of  itself  change,  alter  or  super- 
sede the  contract  evidenced  by  the  face  of  the  note ;  and  in  a  suit 
against  the  surety,  the  note  is  proper  evidence  to  be  given  to  the  jury. 
Harden  v.  Wolf  2  Ind.  31,  explained  :  Id. 
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Agreement  to  extend  Time  of  Paymtnt — Gmsuleratum. — An  agree- 
meat  bj  the  principal  to  continue  to  pay  the  same  rate  of  interest  speci- 
fied in  a  promissory  note,  though  greater  than  the  legal  rate,  is  not  a 
sufficient  consideration  to  sustain  a  promise  to  extend  the  time  of  pay- 
ment, and  an  extension  upon  such  consideration,  without  the  knowledge 
or  consent  of  the  surety,  does  not  discharge  the  surety.  Pierce  y. 
Goldsberr^,  81  Ind.  52,  asserting  a  contrary  doctrine,  is  overruled  : 
Abei  V.  Alexantler,  45  Ind. 

The  acceptance  from  the  principal,  by  the  creditor,  of  interest  in 
advance  is  a  sufficient  consideration  for  a  promise  of  forbearance  for  the 
time  for  which  interest  is  so  paid,  and  such  agreement  discharges  the 
surety  if  made  without  his  consent :  Id. 

An  agreement  to  extend  the  time  of  payment  "  to  the  summer"  of  a 
given  year  means  until  the  first  day  of  the  first  summer  month,  June; 
and  an  agreement  to  extend  the  time  "  until  the  fall"  means  to  the  1st 
day  of  September.  Courts  take  judicial  notice  of  the  seasons  and  of 
the  general  course  of  agriculture  :  Id, 

Tax  Sale.    See  Title. 

Title. 

Cloud,  upon —  Tax-deed — Jurisdiction  in  Chancery  — Equity  will  enter- 
tain, in  behalf  of  a  party  in  possession  of  land,  a  bill  to  remove  a  cloud 
upon  his  title,  occasioned  by  an  invalid  tax  sale  and  a  deed  thereunder. 
Such  jurisdiction  will  also  be  entertained  in  behalf  of  the  owner  when 
the  lands  are  vacant  and  unoccupied  :  Barnard  v.  Hoyt^  63  111. 

Vendor  and  Purchaser. 

Failure  of  Consideration — Paramount  Title  Outstanding  hut  ikoi 
Asserted. — A  purchaser  of  land  receiving  a  deed  with  covenants  of 
title,  and  giving  his  promissory  notes  therefor,  cannot  avoid  their  pay- 
ment oil  the  ground  that  the  vendor  had  no  title,  the  possession  of  the 
vendee  having  remained  undisturbed,  and  the  paramount  title  not  having 
been  asserted  :  Buckles  et  al.  v.  Northern  Bank  of  Kentucky^  63  111. 

Warranty.     See  Sale. 
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WAR  CLAIMS  AGAINST  THE  UNITED  STATES. 

{Concluded from  Vol.  XIII.,  p.  490.) 

Chapter  VIL 

ihe  laws  of  war — ^thb  liability  of  thb  govbrnmbnt  for 

thb  "ravages  of  war." 

The  general  liability  of  governments,  by  "  the  Laws  of  War," 
to  pay  aliens  and  citizens,  for  damages  to  property  arising  by  the 
operations  of  war,  has  been  already  considered.** 

It  has  been  shown  that  for  damages  caused  by  what  are  techni- 
cally termed  **  the  ravages  of  war,"  no  liability  to  make  compen- 
sation as  a  general  rule  exists.^*^ 

*^*  See  13  American  Law  Register  (New  Series)  266-401,  May  and  July  1S74. 
For  a  general  discnssion  of  this  subject  see  House  Reports  of  Committee  on  War 
CUims,  2d  session  43d  Congress,  on  claim  of  Joseph  Ballister. 

"^  The  importance  of  this  subject  was  alluded  to  by  Senator  Sherman  in  a 
speech  nt  Columbus,  Ohio,  September  2d  1874,  in  which  he  discussed  a  amstitu^ 
timal  limitation  on  the  power  to  pay  war  claims.     He  said : — 

"Again  I  call  your  attention  to  the  second  clause  of  the  fourth  section  of  the 
foarteeiith  amendment  of  the  Constitution.  It  provides  that  neither  the  United 
States  nor  any  state  shall  assume  to  pay  any  debt  or  obligation  in  aid  of  the  rebel- 
lion, or  any  claim  for  the  loss  of  any  slave.  This  provision  is  also  in  constant 
danger  of  violation.  Claims  have  been  assumed  by  states,  *  *  *  which  grew- 
oot  of  aid  to  the  rebellion. 

"  One  of  the  dangers  that  now  threaten  our  future  is  the  assumption  by  the  • 
General  Government     *    *    *    of  an  overwhelming  mass  of  claims  growing  out- 
of  the  war.    Heretofore,  by  careful  watchfulness    *    *    *    in  Congress ,  the  pay- 
ment of  claims  in  the  Confederate  States  has  been  confined  to  snpipUes  furnished^ 

Vol.  XXm.— 9  (66) 


66  WAR  CLAIMS  AGAINST  THE  UNITED  STATES. 

Some  exceptions  to  this  general  rule  were  stated  a«  recognised 
by  the  general  laws  of  war^  and  others  as  arising  during  the  rebel- 
to  onr  army,  and  to  snch  claims  as,  by  the  well-defined  laws  of  war,  a  belligerent 
ought  to  pay  for — snpplies  in  an  enemy's  coantry.  Even  these  are  enormous.  I 
read  yon  a  statement  recently  made  by  Judge  Liawrence,  of  Ohio  ;— 

'*  *  Some  idea  of  the  magnitude  of  these  claims  may  be  had  by  the  fact  that  the 
claims  presented  to  the  Commissioners  of  Claims,  not  yet  examined  by  them, 
reach  $50,033,764.  Those  now  pending  before  Congress  reach  about  $20,000,000, 
many  of  them  test  claims,  which,  if  successful,  will  be  followed  by  yery  many 
millions  more.  The  judgments  of  the  Court  of  Claims  for  the  year  1873 
amounted  to  $489,034.  The  claims  paid  under  relief  acts  by  Congress  for  the 
same  year  were  $797,748.  I  cannot  state  the  amount  paid  on  allowance  of  the 
Departments,  hiU  it  was  immense,  and  included  $1,960,679  for  claims  for  cap- 
tured and  abandoned  property.  Senator  Davis,  in  his  speech  of  May  13th  1874, 
estimates  that  all  pending  war  claims  before  the  Departments,  the  Commissioners 
of  Claims  and  Congress  number  30,242,  aggregating  $88,547,121.'  (See  Law- 
rence's article  in  the  Cincinnati  Daily  Commercial  of  August  4th  1874.) 

*'  This  vast  volume  of  claims  might  easily  be  enlarged  by  the  adoption  of  plan- 
sible  rules,  so  as  to  include  several  hundred  millions  of  dollars.*' 

Senator  Conkling,  in  a  speech  at  Utica,  September  23d  1874,  referring  to  this 
'* question   *  *  direct  in  its  relation  to  the  interest  of  every  tax-payer,*'  said: — 

*<  I  allude  to  claims  on  the  treasury  for  damages  done  in  war.  Claimants  and 
claim  agents,  a  multitude  which  no  man  can  number,  are  swarming  in  the  South 
and  at  Washington,  with  demands  for  the  loss  and  destruction  of  cotton  and  other 
crops,  of  timber,  buildings  and  other  property,  and  for  the  occupation  of  lands  by 
the  army  during  the  war.  It  is  proposed  to  get  through  Congress  an  act  refunding 
the  war  tax  laid  on  cotton  in  the  early  years  of  the  rebellion.  An  organized 
attempt  is  to  be  made  to  have  the  state  debts  of  the  states  lately  in  rebellion 
•assumed  by  the  United  States. 

'*  These  and  other  raids  on  the  treasury  are  afoot.    Who  is  to  resist  them  f  *  * 

*^  Southern  representatives  of  all  parties,  as  a  rule,  support  every  bill  for 
southern  war  claims.  •  •  *  Bills  have  been  passed,  not  so  important  for  the 
thousands  they  involved,  as  for  the  precedents  they  set,  opening  a  d^or  for 
unnumbered  others.     *     »     » 

'*  James  Monroe  said  the  war  damages  claimed  af\er  the  war  of  1812  amounted 

:to  a  greater  sum  than  the  cost  of  the  war  itself.     The  Congress  of  that  day  passed 

a  Compensation  Act,  guarded  carefully  and  narrowly ;  but  finding  the  treasury 

would  bo  swamped.  Congress  quickly  repealed  it,  and  the  nation  sternly  refused 

'to  listen  to  prayers  for  such  relief.     The  havoc  of  the  war  of  1812  was  a  drop  in 

the  bucket  when  compared  to  the  havoc  of  the  war  for  the  Union. 

*'  There  are  many  claims  which  may  be  paid  to  loyal  sufferers,  and  paid  by  a 
liumane  application  of  the  principles  of  public  law.  I  do  not  speak  of  these  when 
I  say  that  the  liability  of  the  nation  for  claims  to  be  preferred  from  the  South  is 
to  be  a  serious  question  in  the  future,  and  one  which  the  nation  will  see  to  and 
-tettle  in  time,  or  will  repent  at  leisure." 

In  the  speech  of  Mr.  Lawrence  in  Congress,  June  3d  1874,  it  is  said : — 

''*The  Tennessee  legislature  passed  an  act  February  19th  1868,  appointing  a 
commission  to  audit  and  state  the  amount  of  property  taken  from  or  damages 
done  to  loyal  citizens  of  that  state  by  onr  military  authorities  during  the  rebellion, 
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lion  on  Acts  of  Conjresi  and  Proclamatiom  of  the  President  in 
pursuance  thereof."* 

These  were  given  in  such  brief  and  general  terms  as  to  require 
some  explanation."' 

Thus  it  was  said,  as  founded  on  the  general  laws  of  war,  that 
"  when,  by  the  terms  of  the  capitulation  of  a  hostile  city  or  army, 
there  is  a  distinct  stipulation  by  the  proper  officer  commanding,  *  * 
that  *  rights  of  person  and  property  shall  be  respected/  this 
pledge  is  to  be  respected,  and  a  violation  of  it  by  military  officers 
clothed  with  authority  to  act  in  the  name  of  the  government,  would 
create  a  liability  to  repair  any  damages." 

As  a  question  of  strict  right  and  power,  a  victorious  commander 
might,  especially  by  the  earlier  usages  of  nations,  seize  all  property 
and  persons  in  a  hostile  country.  This  right,  as  was  said  in  Mrs. 
Alexander  s  Cotton  case,  "has  received  very  important  qualifica- 
tions from  usage,  from  the  reasoning  of  enlightened  publicists, 
and  from  judicial  decisions.  It  may  now  be  regarded  as  substan- 
tially restricted  '  to  special  cases,  dictated  by  the  necessary  opera- 
tions of  war,'  and  as  excluding,  in  general,  the  seizure  of  private 
property  of  pacific  persons  for  the  sake  of  gain.  The  command- 
ing general  may  determine  in  what  special  cases  its  more  stringent 
application  is  required  hy  military  emergencies ;  while  considera- 
tions of  public  policy,  and  positive  provisions  of  law,  and  the 
general  spirit  of  legislation,  must  indicate  the  cases  in  which  its 
application  may  be  properly  denied  to  the  property  of  non-com- 
batant enemies :"  2  Wall.  419. 

A  proclamation  or  other  stipulation  promising  "  protection  of 
person  and  property,"  is  a  waiver  of  the  right  to  apply  the  severe 
rule  of  the  laws  of  war  which  gives  "the  commanding  general" 
the  authority  to  seize  persons  and  property  beyond  "special  cases 
dictated  by  the  necessary  operations  of  war."  It  is  only  a  pro- 
mise to  exercise  the  rights  of  war,  according  to  the  general  modern  ^ 
Qsage,  and  it  only  waives  the  right  to  go  beyond  this  in  those 

▼ith  a  view  to  procure  payment  from  Congress.  These  claims  were  presented  and 
proof  made  in  numerous  cases.  They  very  often  included  some  items  for  *  stores 
or  supplies  taken  or  furnished  for  the  use  of  the  army,*  and  others  for  *  damages,* 
which  latter  the  government  is  under  no  obligation  to  pay  and  probably  never 
will  pay." 

■'*  See  13th  Vol.  American  Law  Register,  p.  282,  May  1S74. 

*"  These  exceptions  have  been  fully  considered  in  various  Reports  of  the  Com- 
mittee on  War  Claims  in  the  House  of  Representatives,  1st  session  4dd  Congress, 
fieports  Nos.  740,  744,  748,  777— all  made  June  22d  1874. 


68  WAR  CLAIMS  AGAINST  THE  UNITED  STATES. 

"special  cases"  in  which  the  coraroanding  general  wouM  otherwise 
have  a  right  to  make  a  more  stringent  application  of  his  power. 

The  "Instructions  for  the  government  of  the  armies  of  the 
United  States  in  the  field,"  prepared  hy  Francis  Lieber,  LL.  D., 
promulgated  under  General  Orders  No.  100,  April  24th  1863,  em- 
body the  well -recognised  laws  of  civilized  warfare  as  universally 
understood  and  in  force.     These  rules  declare  (No.  37)  that : — 

"  The  United  States  acknowledge  and  protect  in  hostile  coun- 
tries occupied  by  them,  strictly  private  property.  This  rule  does 
not  interfere  with  the  rio^ht  of  the  victorious  invader  to  tax  the 
people,  or  their  property,  to  levy  forced  loans,  to  billet  soldiers,  cr 
to  appropriate  property,  especially  houses,  lands,  boats,  or  ships  and 
churches,  for  temporary  and  military  purposes." 

If,  therefore,  a  commanding  general  gives  the  assurance  men- 
tioned, it  is  done  in  the  sense  of  public  law,  and  with  the  rights 
which  that  law  gives.  And  this  is  the  effect  of  a  proclamation 
promising  "protection  of  persons  and  property."  ''^Protection** 
implies  that  there  shall  be  no  destruction,  unless  imperatively 
required  by  military  emergencies.  It  does  not  imply  that  military 
officers  shall  refrain  from  using  the  means  necessary  for  their  own 
shelter  or  protection,  or  that  of  the  army,  or  those  necessary  for 
military  operations."^ 

And  this  is  all  the  more  certain,  because  during  all  the  time  of 
the  occupancy  of  New  Orleans  and  other  cities  where  there  were 
proclamations  during  the  rebellion  promising  "protection  of  person 
and  property,"  the  military  authorities  did  seize  and  occupy  what- 
ever buildings  were  necessary  for  military  purposes  and  opera- 
tions, and  the  government  has  never  recognised  a  liability  to  pay 
for  them.  It  is  not  to  be  presumed  that  military  officers  violated 
pledges,  and  their  conduct  is  evidence  then  of  what  was  understood. 
It  is  a  contemporaneous  construction,  and  the  highest  evidence  of 
the  understanding. 

It  is  not  to  be  supposed  any  prudent  commander  would  give  any 
intimation  or  promise  that  he  would  not  employ  all  the  means  to 
carry  on  military  operations  which  duty  to  the  government  and 
the  interests  of  the  public  required. 

General  Butler  at  New  Orleans  expressly  limited  his  occupancy 
without  compensation  to  the  property  of  persons  specially  desig- 
nated.    The  protection  extended  to  property  there  did  not  rest 

11*  See  Ilouse  Rep.  No.  750,  lut  session  43d  Congress,  June  22d  IS74,  Com- 
mittee on  War  Claims. 
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merely  on  his  published  proclamation,  but  on  the  fact  that  after- 
ward the  President's  proclamation  of  April  2d  1803,  expressly 
excepted  New  Orleans  from  the  hostile  condition  of  insurrection. 
This  was  done  in  the  interest  of  trade  and  commerce,  and  upon 
grounds  of  public  policy.  The  omission  to  make  any  such  procla- 
mation as  to  other  places  shows  that  it  was  well  understood  that 
they  were  left  subject  to  all  the  laws  of  war. 

But  even  the  protection  of  that  highest  of  all  proclamations  as 
to  New  Orleans,  upon  every  principle  of  international  law,  ex* 
tended — 

"Only  to  »wih  per$on9  as  strictly  observe  neutrality  and  the 
terms  of  the  capitulation,  and  to  property  the  nature  of  which  doe9 
not  take  it  out  of  Oie  condition  of  neutrality  J"  "* 

To  the  general  rule  that  nations  are  not  liable  to  make  compen- 
sation for  the  ^'  ravages  of  war,"  another  exception,  founded  on 
Acts  of  Congress  and  Proclamations  of  the  President  in  pursuance 
thereof,  during  the  southern  rebellion,  has  been  thus  stated : — 

''During  the  rebellion  the  ordinary  laws  of  war  as  to  the 
enemy's  country  were,  by  the  general  policy  of  the  government, 
sanctioned  by  Congress  and  the  President's  proclamation  of  August 
l6rA  1861,  so  far  modified  that  in  such  parts  of  the  rebel  states  as 
wer«5  permanently  occupied  and  controlled  by  the  Union  military 
forces,  and  where  rebellion  had  ceased  and  was  no  hiiger  probable, 
the  governmeut  assumed  to  interfere  no  further  with  the  rights  of 
person  and  property  of  the  enemy  than  should  be  required  by 
necesicry  subjection  to  military  yovemmenL 

''  But  til  is  immunity  would  only  extend  to  those  who  were  loyal^ 
or  who  ceased  to  engage  in  or  aid  or. encourage  rebellion.'' ^^ 


"*  This  18  shown  in  House  Rep.  No.  262,  March  2€th  1874,  Coramittee  od 
War  Claims,  and  this  was  decided  by  the  mixed  commission  under  12th  article 
of  the  treaty  of  8th  May  1871,  between  the  United  States  and  Great  Britain.  The 
report  of  their  proceedings  says :  "  Thus,  for  instance,  in  the  case  of  Robert 
Davidson,  No.  66,  the  claim  was  for  gun-carriages  and  other  artillery  apparatus, 
manafactured  by  the  claimant  for  the  use  of  the  Confederate  government,  and 
remainiog  in  his  possession  at  the  surrender  of  New  Orleans,  to^rpther  with  ma- 
terial for  use  in  the  same  manufacture,  which  was  taken  and  appropriated  by  the 
Federal  forces,  under  the  orders  of  General  Banks,  some  months  after  the  capturo 
of  New  Orleans.     The  claim  was  unanimously  disallowed." 

"*  Sec  l.3th  %'ol.  American  Law  Register  (N.  S.),  p.  284,  May  1874.  But  even 
where  there  hare  been  no  hostile  military  operations,  it  must  be  remembered  that 
by  the  laws  of  nations  war,  either  foreign  or  civil,  may  exist  where  no  battle  has 
^or  is  being  fought:  Const.,  Art.  III.,  sec.  3,  clause  8;  Ex  parte  MilUgan, 
♦  Wall.  121,  140,  U2 ;  Luther  v.  Borden,  7  How.  1  ;   Orant  t.  United  States,  I 
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This  requires  some  explanation,  lest  it  might  be  supposed  that 
the  goveroment  is  liable  for  all  damage  for  property  taken,  used 
or  destroyed  in  those  portions  of  the  states  in  rebellion  perma- 
nently occupied  and  controlled  by  the  Union  military  forces.  This 
is  by  no  means  true.     See  ante^  n.  112. 

The  proclamation  of  August  16th  1861  excepted,  in  part,  from 
the  conditions  of  "enemy's  country,"  and  put  mainly  on  the 
footing  of  "  loyal  territory"  for  a  limited  time,  certain  parts  of  the 
insurgent  states  permanently  occupied  and  controlled  by  Union 
military  forces  where  rebellion  had  ceased  and  was  no  longer 
possible. 

But  this  is  only  true  9o  long  as  the  proclamation  of  August  IQth 
1861  continued  in  force,  and  as  to  the  places  covered  by  its  excep- 
tions. 

The  President's  proclamation  of  August  16th  1861  declared  the 
inhabitants  of  certain  states  ^Mn  a  state  of  insurrection  against 
the  United  States."  (12  Stat,  at  Large  1262.)  But  it  excepted 
*'such  parts  of  states  as  may  maintain  a  loyal  adhesion  to  the 
Union  and  the  Constitution,  or  may  be,  from  time  to  time,  occu- 
pied and  controlled  by  forces  of  the  United  States  engaged  in  the 
dispersion  of  said  insurgents." 

The  proclamation  of  July  1st  1862  (12  Stat.  1266),  declared 
eleven  States  in  insurrection,  and  excepted  only  certain  counties 
of  Virginia.  And  it  may  well  be  maintained  that  this  latter  pro- 
clamation unthdrew  the  exceptions  contained  in  the  former,    • 

The  exceptions  made  in  the  proclamation  of  August  16th  1861 
interfered  with  the  enforcement  of  the  Act  of  July  13th  1861,  reg- 
ulating trade  and  intercourse  (12  Stat.  257),  and  the  President 
issued  a  proclamation,  April  2d  1863  (13  Stat.  781),  revoking  the 
exceptions  contained  in  the  former  proclamation,  but  again  making 
or  continuing  certain  local  exceptions. 

Culver  V.  United  States^  N.  &  II.,  Court  Claims  R.  418 ;  s.  c. 
on  appeal  in  Supreme  Court ;  The  Venice,  2  Wall.  268 ;  Planter  s 
Bank  v.  Union  Bank,  16  Id.  493;  Ouachita  Cotton,  6  Id.  531. 

The  states  proclaimed  by  the  President  as  in  insurrection  are 
therefore  to  be  regarded  as  hostile  or  "  enemy's  country,"  for  all 
purposes  relating  to  war  claims  except  such  portions  as  were  exr 

Nott  &  Hopkins,  Court  Claims,  41  ;  s.  c.  2  Id.  551  ;  Whiting's  War  Powers  43. 
The  court  say  to  justify  martial  law  '*  the  necessity  must  be  actual  and  present :" 
Paschal,  Annotated  Const.,  p.  212,  note  215  ;  Ex  parte  Bollman,  4  Cranch  126; 
United  States  t.  Burr,  4  Id.  469^0S  j  Sergeant,  Const.,  c.  30  [32]  ;  Ptoplt  y. 
Lynch,  1  Johns.  553.     *    * 
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cepte  I  bj  the  proclamations  and  during  the  time  these  exceptions 
con  tinned. 

An  attempt  has  been  made  to  exempt  corporations  and  their  pro- 
perty located  in  ^^  enemy*8  country**  from  the  ordinary  condition  of 
war.^^^  It  is  understood  that  the  confiscation  acts  were  so  drawn 
as  not  to  apply  to  corporations,  but  during  the  rebellion  the 
government  by  the  general  laws  of  war  treated  corporate  pro- 
perty as  other  property  in  the  enemy's  country,  and  this  without 
reference  to  the  loyalty  or  disloyalty  of  stockholders.^*^ 

It  has  been  urged  that  '^  a  corporation  i»  incapable  of  diiloyaltif 
to  the  Federal  Government."'** 

This,  of  course,  concedes  the  recognised  doctrine  that  disloyalty 
forfeits  all  claim  to  the  protection  of  property  which  can  be  made 
to  aid  rebellion  or  be  used  to  aid  the  government.  But  if  it  be 
true  that  a  corporation  is  incapable  of  disloyalty,  this  can  give  no 
claim  to  conpensation.  The  right  and  duty  of  the  government  to 
seise  and  occupy  the  property  of  a  corporation  to  aid  in  sup- 
pressing rebellion  and  in  preserving  the  territorial  integrity  of  the 
nation  and  the  unity  of  its  people,  are  not  based  on  the  disloyalty 
of  the  owner.  Disloyalty  gives  strength  to  the  right,  and  addi- 
tional ground  for  refusing  to  make  compensation.  The  right  and 
duty  rest  on  the  imperative  necessity  to  seize  it — an  ''  overruling 
necessity"  which  admits  of  no  choice  or  discretion,  but  compels  it, 
under  penalty  of  imperilling  the  cause  of  the  Union,  or  which  renders 
it  reasonably  certain  that  such  seizure  is  proper.  It  does  not 
depend  on  the  animm  of  the  person  whose  property  is  seized — his 
loyalty  or  dLjloyalty. 

Thus  Bynkershoek  says : — 

"  But  the  thing  does  not  depend  only  on  the  quo  animo  ;  for, 
even  among  the  subjects  of  our  enemy,  there  are  some,  however 
few  they  may  be,  who  are  not  hostilely  inclined  against  us ;  but 
the  matter  depends  upon  the  law,  hecavse  those  goods  are  with  the 
enemy ^  and  because  they  are  qf  use  to  them  for  our  destruction^*' 

To  which  may  be  added,  because  they  are  essential  to  our  success. 

In  a  report  of  the  Committee  on  War  Claims  in  Congress  it  is 
said: — 

"The  property  situated  in  the  enemy's  country  owned  by  corpo- 

^*'  See  Reports  of  Committee  on  War  Claims,  1st  session  43d  Congress,  No. 
262,  March  26th  1874  ;  No.  740  and  777,  made  June  22d  1874. 

>*Y  See  note  52  to  page  24  House  Rep.  No.  262,  March  26th  1874,  bv  Committee 
on  War  Claims,  1st  sess.  43d  Congress ;  Report  777,  Jane  22d  1874,  p.  9. 
"»  Report  777,  p.  12. 
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rations  existing  by  virtue  of  charters  granted  by  foreign  govern- 
ments, or  loyal  states,  or  rebel  states,  before  or  since  secession, 
can  claim  no  protection  beyond  that  accorded  to  other  enemy's 
property.  A  large  part  of  the  property  in  the  insurrectionary 
states  might  be  held  by  corporations,  and  thus  be  a  means  of 
strength  to  the  rebellion.**"* 

It  must  be  apparent  that  a  rebellion  cannot  shield  itself  behind 
one  or  many  corporations,  and  thus  use  property  for  its  purposes 
and  deny  the  right  of  seizure  for  loyal  purposes. 

And  it  is  the  right  and  dtity  of  military  officers  to  select  such 
property  as  best  suits  the  purposes  of  military  operations,  and  their 
decision  is  final — necessarily  so. 

The  Supreme  Court,  in  Mrs.  Alexanders  Cotton  case,  asserted 
the  power  and  duty  of  military  officers  to  seize  property  generally, 
and  made  no  exception  in  favor  of  corporations,  as  the  passage 
cited  sufficiently  shows. 

It  is  not  at  all  true  that  '^  a  corporation  is  incapable  of  disloyalty." 

A  corporation,  like  a  tree,  is  known  by  its  fruits.  A  corpora- 
tion which  encourages  men  to  make  war—to  convert  pruning-hooks 
into  spears,  and  ploughshares  into  swords — is  by  no  means  loyal. 

There  was  a  time  when  it  was  held  that  a  corporation  could  not 
commit  a  trespass.  But  that  doctrine  has  long  since  been 
exploded.  A  corporation  acts  by  its  agents.  Their  authorized 
acts  within  the  scope  of  the  corporate  authority  are  the  acts  of  the 
corporation.  The  maxim  applies,  qui  faeit  per  aliumfaeit  per 
Be,     A  corporation  may  be  guilty  of  disloyalty.*'^ 

"*  House  Bep.  No.  262 ;  War  Claims,  1st  sess.  43d  Congress,  March  26th  1S74. 

"^^Angell  and  Ames  on  Corporations,  9th  ed.,  sections  311,  3S2,  3S4. 

Union  Band  r.  McDonoughy  5  La.  63  ;  and  see  Ware  t.  Barratnria  Canal  Com- 
pany,  15  La.  16S;  Beers  r.  Housatonic  Railroad  Co.,  19  Conn.  566;  Bradley  t, 
Boston  /2.,  2  Cash.  539 ;  Baltimore  R.  Co,  t.  [Voodruff^  4  Md.  842 ;  Sharrod  t. 
London  R,  Co,,  4  Exch.  5S5,  586;  Gillenioater  v.  Madison  R.  Co,j  5  Ind.  939; 
Afarlatt  r.  Levee  Steam  Cotton  Press  Co,,  10  La.  583;  Memphis  v.  Lasser,  9 
Humph.  757 ;  Duncan  v.  Surry  Canal,  3  Starkie  50 ;  Smith  t.  Birmingham 
Gas  Co,,  1  A.  &  £.  526,  3  NeT.  &  M.  771 ;  Rex  t.  Medley,  6  C.  ftP.  892;  Maund 
V.  Monmouthshire  Canal  Co.,  I  Car.  &  M.  606,  4  Man.  &  G.  452,  455 ;  Regina  x, 
Birmingham  R,  Co.,  2  Gale  &D.  236,  9  C.  &  P.  469  ;  Eastern  Counties  R.  v.  Broomj 
€  Exch.  314  ;  Hawkins  y.  Dutchesn  Steamboat  Co.^  2  Wend.  452  ;  Beach  x,  Fulton 
Bank,  7  Cowen  485  ;  New  York  x.  Bailey,  2  Denio  433 ;  Hay  x.  Cohoes  Co.,  3  Barb. 
45  ;  Watson  x.  Bennett,  12  Barb.  196 ;  Kneass  t.  Schuylkill  Bank,  4  Wash.  C.  C. 
106  ;  Lyman  x.  White  River  Bridge  Co.,  2  Aik.  255 ;  Rabassa  v.  Orleans  Ntm, 
'Co,,  3  La.  461 ;  Goodloe  x.  City  of  Cincinnati,  4  Ohio  513;  Smith  x.  Same,  Id. 
414 ;  McCready  v.  Guardians  of  the  Poor,  9  S.  &  B.  94  ;  McKim  v.  Odum,  3 
tBland  Cb.  421  ;  Humes  v.  Knoxville,  1  Humph.  403 ;  Edwards  v.   Union  Bank  of 
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There  is  another  question  connected  ^ith  Claims  against  the 
Goyernment  which  deserves  consideration.  The  practice  has  long 
prevailed  of  providing  for  the  payment  of  claims  by  special  acts 
of  Congress  on  reports  of  committees  based  on  mere  ex  parte  affi- 
davits in  support  of  claims.  It  may  be  very  questionable  whether 
this  is  a  legitimate  exercise  of  legislative  pcwer?^^ 

Wm.  Lawrence. 

Bellefontaine,  O. 

Fla,^  1  Fla.  136 ;  Bmtk  of  Kentucky  ▼.  Schnylkill  Bank,  1  Parsons'  Sol.  Cas. 
251  ;  Whiteman  v.  Wiimington  R.  Co,,  2  Harring.  Del.  5U ;  Ten  Eyck  v.  Dela- 
ware Canal  Co.,  3  Uarrisson  200;  Underioood  v.  New/wrt  Lyceum,  5  B.  Mon. 
130  ;  Hamilton  County  v,  Cincinnati  T.  Co..,  Wrin:ht  603  ;  Town  of  Akron  t.  Mc- 
Comby  18  Ohio  229  ;  Riddle  v.  Proprietors,  ^c,  7  Ma8R.  187  ;  Thayer  v.  Bostony 
19  Pick.  516,  517;  Carman  ▼.  Steubenvilte  R.  Co.,  4  Ohio  State  399  ;  Moore  Y. 
Fitddntrg  R.  Corp.,  4  Gray  465  ;  McDougald  v.  Bellamy,  18  Ga.  411  ;  Chitty  on 
Plead.  68  ;  Fowle  r.  Common  Council  of  Alexandria,  3  Pet.  409  ;  Butkel  t.  Com- 
mottwealth  In$.  Co,,  15  S.  &  R.  173 ;  Chestnut  Hill  T,  Co.  v.  Rutter,  4  S.  &  R.  6. 
In  this  case  much  learning  will  be  foand  on  the  subject  and  many  references  to 
the  Tear-Books,  and  other  ancient  as  well  as  modern  authorities :  First  Baptist 
Chwch  Y.  Schenectady  R.  Co.,  5  Barb.  79  ;  N.  Y,  T.  Co.  v.  Dryburg,  35  Penna. 
State  298  ;  Yarborough  t.  Bank  of  England,  1 6  East  6  ;  Smith  r.  Birmingham  Gas- 
Light  Co.,  I  A.  &  E.  526  ;  Mayor  of  Lynn  r.  Turner,  Cowp.  86  ;  Denton  v.  Great 
Northern  R.  Co.,  5  Ellis  &  B.  860  ;  Conger  r.  Chicago  R.  Co.,  15  111.  366  ;  Keegan 
y.  n^estem  R.  Co.,  4  Seld.  175  ;  Lee  t.  Village  of  Sandy  Hill,  40  N.  Y.  442  ;  Brown 
T.  South  Kennebec  Ag.  Soc.^  47  Maine  275  ;  N.  York  R.  Co.  v.  Schuyler,  38  Barb. 
534,  34  N.  Y.  30. 

><>  Mr.  Lawrence  of  Ohio,  in  a  Speech  in  Congress  Jnne  3d  1873,  said  : — 

*'It  might  well  be  urged  here  that  it  is  a  duty  of  Congress  to  establish  a  court 
with  power  to  hear  cUl  claims  of  whateyer  character,  and  that  this  power  to  coi>- 
sider  and  pass  on  claims  is  a  judicial  function  which  cannot  properly  be  exercised 
by  Congress. 

*'  The  Constitution  provides  that — 

'*The  judicial  power  shall  extend  to  controyersies  to  which  the  United  States  shall 
be  a  party. 

'*  At  the  time  this  was  adopted  the  **  petition  of  right "  was  a  recognised  common- 
law  mode  of  reaching  the  courts  of  England  with  claims  against  the  goyernment. 
It  is  fair  to  presume  the  Constitution  was  designed  to  giye  an  equi?alent  remedy. 

"It  has  been  urged  with  much  force  that — 

*'  The  Government  is  composed  of  three  co-ordinate  branches  :  the  legislatiye, 
judiciary  and  executive,  to  each  one  of  which  are  delegated  certain  powers  and 
duties.  It  is  the  duty  of  the  legislative  department  to  provide  the  means  or  reme- 
dies by  which  the  right.<«  of  parties  may  be  determined,  but  not  to  pass  upon  or  de- 
termine such  rights.  This  latter  power  is  exclusively  vested  in  the  judiciary.  It 
IS  therefore  not  within  the  power  of  the  legislative  body  to  pass  any  act  of  a  ju- 
Jicial  nature:  Jones  v.  Perry,  10  Yerger  59  ;  Holden  r.  Jarvis,  11  Mass.  400; 
Picquet's  Appeal,  5  Pick.  65  ;  Lewis  v.  Webb,  3  Greenl.  826  ;  Ex  parte  Bed- 
ford, Jurist  and  Law  Magazine  for  October,  1833,  p.  301,  4  N.  H.  672  ;  Lane  v. 
Uorman,  3  Scam  mon  235  ;  Davenport  v.  Wood,  11  111.  551." 

See  Cooley  on  Const.  Limitations,  passim. 
Vol.  XXIII.— 10 
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REC  ENT  A  M  ERIC  AN    DECISIONS- 
Supreme  CouH  of  Illinois, 

JOHN  STONE  c.  THE  FAIRBURY,  PONTIAC  AND  NORTH-WEST- 
ERN RAILWAY  COxMPANY. 

The  provision  of  the  Constitution  of  Illinois,  **that  private  property  shall  not 
l)e  taken  or  damaged  for  pablic  use  without  jnst  compensation,"  roust  be  so  con- 
strued as  to  protect  the  interests  of  private  citizens,  while  guarding  the  commercial 
interests  of  the  coantrj  and  the  ffeneral  good  of  the  public. 

In  order  to  enable  a  party  to  recover  damages  resulting  from  the  exercise  of 
the  power  of  eminent  domain,  he  must  show  that  his  property  has  sustained  a 
direct  and  physical  injury. 

The  throwing  of  smoke  and  cinders  from  a  railroad  engine  moving  upon  its 
track,  upon  residence  property,  constitutes  a  direct  physical  injury,  for  which  the 
plaintiff  may  recover. 

Trespass  on  the  case  brought  in  the  Circuit  Court  of  Livingston 
county.  The  declaration  contained  two  counts  to  which  a  de- 
murrer was  filed  by  the  defendant  and  sustained  by  the  court;  the 
plaintiflF  elected  to  abide  by  his  declaration,  and  the  court  rendered 
judgment  against  him  for  cost^.  The  only  question  presented  for 
decision  in  this  court  was  as  to  the  sufficiency  of  the  declaration. 
It  was  averred  in  each  count  of  the  declaration  substantially  that 
the  plaintiff  owns  and  occupies  as  a  residence  certain  property 
fronting  on  Walnut  street  in  the  town  of  Fairbury,  that  the  de- 
fendant constructed  along,  upon  and  over  said  street  its  railroad, 
and  ran  daily  its  locomotives  and  trains  thereon  ;  that  smoke  and 
cinders  were  cast  and  thrown  from  the  engines  and  locomotives  in 
and  over  the  property  of  plaintiff,  thereby  greatly  damaging  the 
same. 

The  opinion  of  the  court  was  delivered  by 

Cratq,  J. — The  averments  in  the  declaration  are  admitted  to 
be  true  by  the  demurrer,  and  from  them  alone  we  are  to  determine 
whether  the  plaintiff  has  a  cause  of  action.  By  the  19th  section 
of  the  Bill  of  Rights  of  our  constitution,  it  is  declared  that  every 
person  ought  to  find  a  certain  remedy  in  the  laws,  for  all  injuries 
and  wrongs  which  he  may  receive  in  his  person,  property  or  repu- 
tation ;  he  ought  to  obtain  by  law  right  and  justice  fully  and  with- 
out denial,  promptly,  and  without  delay.  And  by  the  i3th  section 
of  the  same  instrument  it  is  declared  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation. 
Such  compensation  when  not  made  by  the  state,  shall  be  ascer- 
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tained  by  a  jury,  as  shall  be  prescribed  by  law.     The  foe  of  land 
taken  for  railroad  tracks  without  consent  of  the  owners  thereof, 
shall  remain  in  such  owners,  subject  to  the  use  for  which  it  is  taken. 
While  it  must  be  conceded  that  an  incorporated  town  or  city  owns 
the  fee  simple  title  to  the  public  streets,  and  has  the  exclusive 
power  to  control  and  regulate  the  same,  and  in  the  exercise  of 
that  power  may  rightfully  authorize  and  permit  a  railroad  com- 
pany to  occupy  and  use  a  public  street  with  its  railroad  track,  yet 
under  the  organic  law  of  the  state,  the  railroad  company  must  be 
held  responsible  to  property  owners  upon  the  street  for  such  direct 
or  pli3*sieal  damage  as  shall  result  from  the  construction  of  the 
road,  or  the  operation  of  the  same  after  its  completion.     The  com- 
merce of  the  country  and  the   unbounded  wants  of  the  public 
demand  that  public  streets  in  towns  and  cities  should  be  used  by 
railroad  companies  in  carrying  passengers  and  transporting  freights, 
and  it  must  necessarily  happen  that  streets  will  be  used  for  various 
legitimate  purposes,  which  will  to  a  greater  or  less  extent  discom- 
mode persons  residing  or  doing  business  upon  them,  and  just  to 
that  extent  damage  their  property,  and  yet  such  damage  is  incident 
to  all  city  property,  and  for  it  a  party  can  claim  no  remedy : 
Moses  V.  Pittsburgh^  Fort  Wayne  ^  Chicago  Railroad  Co.,  21  111. 
522.     The  difficulty  of  crossing  a  railroad  track,  the  detention  by 
trains,  the  frightening  of  horses,  the  danger  to  persons  crossing 
the  track,  the  noise  of  the  trains,  and  various  other  things  that 
might  be  named,  are  inconveniences  which  property-owners  on  a 
street  where  a  railroad  is  located  have  to  suffer,  yet  to  hold  that 
such  could  recover  damages  would  in  effect  prevent  the  construction 
of  a  railroad  upon  a  public  street.     The  clause  in  the  Constitution, 
'^  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation,"  must  receive  a  reasonable  construction. 
While  the  interest  of  the  private  citizen  should  be  guarded  and 
protected,  the  commercial  interests  of  the  country  and  the  great 
good  of  the  public  should  not  be  lost  sight  of.     In  the  state  of 
Massachusetts,  a  statute  provides  that  railroad   companies   shall 
pay  all  damages  caused  by  the  construction  and  maintaining  the 
road.     Under  this  statute  the  petitioner,  who  owned  a  tract  of  land 
abutting  on  Western  Avenue  in  the  city  of  Lowell,  set  out  that 
the  railroad  company  constructed  its  road  over  the  avenue  between 
petitioner's  land  and  the  city ;  that  in  passing  to  or  from  the  city, 
the  railroad  had  to  be  crossed ;  petitioner  claimed  his  land  was 
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damaged  by  the  road  being  constructed  over  Western  Avenue. 
Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  court,  said : 
*'  The  law  does  not  propose  to  grant  indemnity  for  all  losses  occa- 
sioned by  the  laying  of  a  railroad.     If  it  did,  it  would  extend  to 
turnpikes  and  canals,  the  value  of  which  is  diminished   or  de- 
stroyed by  loss  to  custom,  to  taverns  and  public-houses  deserted  or 
left  in  obscurity,  to  stage-coach  proprietors,  to  owners  of  dwelling- 
houses,  manufactories,  wharves,  and  all  other  real  estate  in  towns  and 
villages  from  which  a  line  of  travel  has  been  diverted.     In  laying 
down  a  rule  in  regard  to  what  might  be  considered  an  element  of 
damages,  he  says :  "  That  all  direct  damage  to  real  estate  by  passing 
over  it  or  part  of  it,  or  which  affects  the  estate  directly,  though  it 
does  not  pass  over  it,  as  by  a  deep  cut  or  high  embankment,  so ' 
near  land  or  buildings  as  to  prevent  or  diminish  the  use  of  them, 
by  endangering  the  fall  of  buildings,  the  caving  in  of  earth,  the 
draining  of  wells,  the  diversion  of  water-courses  so  far  as  these 
are  the  necessary  results  of  suitable  and  proper  works,  also  the 
necessary  blasting  of  a  ledge  of  rocks  so  near  to  houses  as  to 
cause  damage,  running  a  track  so  near  them  as  to  cause  imminent 
appreciable  danger  by  fire,  by  obliterating  or  obstructing  private 
ways  leading  to  houses  and  buildings.     These  and  perhaps  others 
of  like  kind  we  think  are  proper  subjects  for  the  assessment  of 
damages."     Under  the  Massachusetts  statute,  which  is  somewhat 
analogous  to  our  Constitution,  the  court  seem  to  lay  down  the  rule 
that  the  damage  in  order  to  enable  a  recovery  must  be  a  direct 
physical  injury,  which  is  no  doubt  the  proper  rule.     In  the  decla- 
ration in  this  case  many  things  are  averred  that  are  not  regarded 
as  material,  yet  as  we  understand  the  averments  they  are  in  sub- 
stance that  Binoke  and  cinders  were   thrown  from  the  engines  of 
the  defendant  on  the  property  of  plaintiff,  by  means  whereof  his 
property  was  greatly  damaged.     If  this  be  true,  and  the  averments 
are  to  be  so  taken,  the  plaintiff  has  sustained  a  direct  and  physical 
injury  to  his  property  for  which  he  is  entitled  to  recover.     A 
majority  of  the  court  are  therefore  of  opinion  that  the  declaration 
v»'as  sufficient,  and  the  demurrer  was  improperly  sustained.     The 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

By  the  Constitution  of  IHinois,  adopt-  of  eminent  domain  by  requiring  corn- 
ed in  1870,  an  additional  limitation  was  pensation  to  be  made  for  property  dnm- 
placed  upon  the  cxcrciso  of  the  power     agedj  although  not  taken ;  a  provision 
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trhich  WAS  not  then  embraced  in  the  rule  to  be,  that  if  the  cIom{»  of  the  act 
other  American  con^ttitutions,  and  was  was  in  the  reasonable  exercise  of  an  an- 
foand  in  the  statutes  of  only  a  few  of  the  thority  conferred,  and  the  party  con- 
states, dacts  himself  without  malice,  nc^li^nce 

The  weight  of  authority  supports  the  or  unskilfulness,  he  is  not  rcfiponftihle 

position  that  in  the  absence  of  all  con-  for  any  damape  which  may  he   occa- 

5(itutionaI  and  statutory  proTision  upon  sinned  to  another.     Beside*,  it  man  he 

the  subject,  railways  are  not  liable  for  a  damage   different   in   kind,  and   not 

necessary    consequential    damages    to  merely  in  degree  ;  not  that  one  sustains 

Und-owners.  no  portion  of  whose  land  an  injury  greater  than  that  of  others, 

is  taken,  where  they  construct  and  ope-  but  one  special  and  peculiar  to  himself: 

rate  their  roads  in  a  skilful  and  prudent  Proprietors    of   Tx>ckh    and    Canah  t. 

manner:   1  Redfield  on  Railways  294;  Nashua  and  IjfWfJi  R,  R.  Co.^  10  Cush- 

Monongahela  Nav.  Co,  v.  Coons^  6  W.  &  ing  390,   cited  in    principal    case.     In 

S.  101  ;  Phi/ade/f)kia  and  Trenton  R,  R,  passing  along  the  street  of  a  city  or  ril- 

O).,  6  Whart.  25  ;   Henry  v.  Pilttburgh  lage,  the  smoke  of  the  engine,  if  it  can 

and  Alieghentf  Bridge  Co.^  6  W.  &  8.  extend  to  the  next  estate  beyond  the  one 

85  :  Canandaigua  and  Niagara  Railway  crossed  or  touched  by  the  railroad,  why 

r.  Payne^   16  Barb.  278;    Raddiff  r.  not  to  the  next,  and  the  next,  which 

Mayor  of  Brooklyn,  4  Comstock   195 ;  may  be  affected  less  in  degree,  but  in 

Hatch  V.   Vermont  Cent,  /?.,  25  Vt.  49.  the  same  manner  ?     Under  the  Massa- 

In  the  principal  case,  nd  part  of  the  chusetts  statute,  referred  to  in  the  prin- 

plaintiff's    premises    were    taken,   nor  cipal  case,  where  damages  were  claimed 

does  it  appear  that  the  throwing  of  the  consequent  upon  the  running  of  trains, 

smoke  and  cinders  from  the  engines  of  such   as   noise,  smoke   and   soot  from 

the  defendant  upon  the  property  of  the  passing  trains,  it  was  held  that  "these 

plaintiff,  which  was  the  damage  pom-  incidental  effects  arc  the   natural   and 

plained  of,  happened  otherwise  than  in  inevitable  consequences  of  the  exercise 

the  ordinary  use  of  properly  constructed  of  the  franchise  which   the  legislature 

engines  upon  the  defendant's  roadway.  has  granted  to  the  corporation.     They 

Upon  such  a  state  of  facts,  it  is  mat-  do  not,  therefore,  constitute   a   public 

tcr  of  grave  question  whether  the  throw-  nuisance,   and,    independently    of   the 

ing  of  smoke  and   cinders  is  a  proper  taking  of  land,  they  cannot  bo  made  a 

element  of  damage  against  a  railway,  ground  for  the  recovery  of  damages,  as 

in  any  form  of  action.    It  is  believed  no  for  a  private  injury  :'*    Wnlker  \.  Old 

engine  has  yet  been  introduced,  which,  Colony  and  Nwftort  Rtiilway  Co,  103 

with  the  most  skilful   handling,  could  Mass.  14. 

avoid  emitting  smoke  and  cinders  in  its  By   the   English    Railways    Clauses 

use,  and  especially  so  where  bituminous  Consolidation  Act,  6  Vict    c.  20,  com- 

coals  are  used,  which  is  a  necessity  in  pensation  is  to  be  given  not  only  for 

large  districts  of  the  country.     To  give  lands  taken,   but  for  those  injuriously 

tlamnges,  therefore,  upon  mere  proof  of  affected  by  the  construction  of  any  rail- 

the  act  and  the  consequent  injury,  where  way,  and  for  all  damage  sustained  by 

no  negli<;ence  or  unskilfulness  appears,  the  owners  or  occupiers  of  lands  by  rea- 

i*  to  punish  for  the  lawful  use  of  the  son  of  the  exercise  of  the  powers  con- 

Jranchise.     It  is  not  every  damage,  the  ferred  by  the  act  upon  railways.    Under 

cause  of  which  may  be  traced  to  the  act  this  act  it  was  held  that  the  owner  of  a 

of  another,  that  renders  that  other  re-  house,  none  of  whose  lands  have  been 

ppoasible.     We  understand  the  general  taken  for  the  purposes  of  the  railway, 
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cannot  recover  compensation  in  respect  there  is  neither  negligence,  nor  raisfea- 

of  injury  to  the  house,  depreciating  its  sance,  nor  anything  aToidable,  the  com- 

value,  caused  by  vibration,  smoke  and  mon-law  right  of  action  is  taken  away, 

noise  in  running  locomotives  with  trains  and  the  compensation  for  the  damage 

in  the  ordinary  manner,  after  the  con-  must  be  sought  under  the  statute, 
structlon  of  the  railway :  Brand  v.  Ham'        If   the    same  construction    shall   be 

fMrsmith  and  City   Railway  Co,,  Law  placed   upon   similar  legislative   provi- 

Uep.  1  Q.  B.  ISO.  sions  in  this  country,  and  the  doctrine 

Upon  appeal  to  the  Exchequer  Cham-  of  Walker  v.  Old  Colony  and  Newport 

bcr,   this  judgment  was  reversed  ;   bat  Railway   Co,  become  established   law, 

oi'  the  eiglit  judges  who  sat  at  the  hear-  then  compensation  under  statutes  cannot 

ing,  three  only  concurred  in  the  reversal,  be  given  for  these  incidental  effects  of 

two  having  ceased  to  be  members  of  the  the  running  of  trains  where  no  land  is 

court,  two  of  those  remaining  did  not  taken.     And    as    to  the   common-law 

participate  in  the  judgment,  and  of  the  remedy,  where  no  negligence  or  unskil- 

others,  one  gave  a  dissenting  opinion,  fulness  appears,  it  would  seem  that  the 

£rlb,  C.  J.  of  the  Common  Pleas,  who  uncertainty  which  must  ever  attend  an 

had  been  a  member  of  the  court  when  estimate  of  injury  by  smoke  and  cinders 

the  cause  was  argued,  also  prepared  a  thus  produced ;  the  fact  that  in  the  na- 

dissenting  opinion  :  Law  Rep.  2  Q.  B.  ture  of  things  the  damage  can  never  be 

223.  special  and  peculiar  to  one  only ;  and 

While,  therefore,  this  case  is  not  very  that  it  is  caused  in  the  legitimate  exer- 

strong  authority  for  showing  the  judg-  cise  of  a  right  conferred   by  law,  all 

ment  of  the  Queen's  Bench  in  the  same  conspire   to  characterize  it  as  damnum 

case  to  have  been  wrong,  it  does  decide,  absque  injuria,  for  which  no  action  will 

following  Vaw^Aan  v.  Taff  Vale  Rail-  He.  C  H.  W. 

way  Co,,  5  II.  &  N.  679,  that  where 
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Whether  the  law  of  maintenance  and  champerty  is  recognised  as  a  part  of  the 
common  law  of  Connecticut :   Qaere,     The  court  inclines  to  think  it  is  not. 

It  is  not  a  part  of  the  common  law  of  the  state  of  New  York. 

The  defendant,  thinking  it  necessary,  in  securing  the  benefit  of  certain  reel 
estate  which  he  had  attached  in  the  state  of  New  York,  to  pay  off  a  mortgage  of 
$2000  upon  the  property,  proposed  to  the  plaintiff  that  if  he  would  advance  the 
sum  required  and  superintend  the  litigation,  paying  his  own  expciifses,  he  would 
give  him  half  the  net  avails  of  the  suit,  but  that  if  nothing  was  recovered  the 
expenses  of  the  litigation  should  be  shared  equally.  The  plaintiff  accepted  the 
proposition,  went  twice  to  the  stale  of  New  York  with  the  money,  paying  his  own 
expenses,  and  consulted  the  attorney  in  charge  of  the  suit,  who  concluded  that  it 
was  not  necessary  to  raise  the  mortgage  ;  soon  after  which  the  defence  of  the  suit 
was  abandoned,  judgment  rendered  in  favor  of  the  present  defendant  and  the 
amount  of  the  judgment  paid  over  to  him.  Hdd,  in  a  suit  brought  to  recover 
half  of  the  net  avails  of  the  judgment— 1.  That  as  the  contract  was  to  be  per- 
formed in  the  state  of  New  York,  it  was  governed  by  the  law  of  that  state.     2. 
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That  it  was  not  roid  by  the  law  of  that  state  as  a  champertoas  contract.  3.  That 
the  plaintiff  waa  to  be  regarded  as  haring  sufficiently  performed  his  part  of  the 
contract,  its  literal  performance  having  been  excused. 

Assumpsit  for  money  had  and  received  and  work  and  labor 
done ;  brought  to  the  Superior  Court  in  New  Haven  county.  The 
following  facts  were  reported  by  an  auditor  : — 

In  July  1858,  the  defendant  owned  a  claim  for  money  against 
one  Sturges,  which  he  had  put  in  suit  by  attaching  certain  pro- 
perty in  Brooklyn,  in  the  state  of  New  York,  in  which  he  claimed 
that  Sturges  bad  a  valuable  interest ;  which  interest  other  parties 
disputed. 

There  was  a  mortgage  for  ?2000  on  this  property,  which  the 
defendant  was  advised  it  was  necessary  for  the  success  of  his  suit 
to  raise. 

In  view  of  this  necessity,  the  defendant  proposed  to  the 
plaintiff  that  if  he  would  advance  *the  sum  required  to  raise  the 
mortgage,  and  generally  superintend  the  litigation,  paying  his 
personal  expenses,  the  defendant  would  pay  to  him  one-half  of  the 
net  avails  of  the  suit ;  but  if  nothing  should  be  recovered,  the 
expenses  of  the  litigation  to  be  shared  equally.  This  proposition 
was  accepted  by  the  plaintiff. 

Thereupon  the  plaintiff  went  to  Brooklyn  twice,  with  the  sum 
necessary  to  raise  the  mortgage,  and  consulted  the  attorney  in 
charge  of  the  suit,  paying  his  own  travelling  expenses.  But  the 
attorney  did  not  on  either  occasion  deem  it  necessary  to  raise  the 
mortgage,  and  not  long  afterward  the  defence  of  the  suit  was  sub- 
stantially abandoned,  and  judgment  was  recovered,  and  about  the 
1st  day  of  October  1858,  the  defendant  received,  as  the  net  avails 
of  the  suit,  the  sum  of  $468.53,  no  part  of  which  has  been  paid  to 
the  plaintiff.  » 

The  plaintiff  was  at  all  times. ready  to  pay  the  sum  required  to 
raise  the  mortgage,  and  to  do  anything  else  that  might  be  neces- 
sary by  way  of  managing  the  suit ;  but,  owing  to  the  settlement, 
nothing  farther  was  in  fact  done  by  or  required  of  him  than  to 
make  the  two  journeys  to  Brooklyn,  with  the  money  which  he  had 
raised  for  the  purpose,  paying  his  personal  expenses,  and  to  hold 
the  necessary  consultations  on  those  occasions  with  the  attorney  in 
Brooklyn. 

If,  upon  these  facts,  the  law  should  be  so  that  the  defendant 
was  bound  to  pay  to  the  plaintiff  one-half  of  the  net  avails  thus 
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received,  then  the  auditor  found  that  the  defendant  was  indebted 
to  the  plaintiff  upon  that  account  in  the  sum  of  $234.27,  for  money 
had  and  received  for  the  plaintiff's  use,  October  Ist  1858,  with 
interest  from  that  date.  If  otherwise,  that  the  defendant  was  not 
indebted  to  the  plaintiff  upon  that  account. 

There  were  other  items  in  the  accounts  of  the  parties  entering 
into  the  final  result,  about  which  no  question  was  made. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of  this 
court. 

U,  K,  Foster  and  Ailing,  for  the  plaintiff. 

1.  The  plaintiff  performed  his  part  of  the  contract  and  earned 
the  stipulated  compensation,  and  should  receive  it :  Lincoln  v. 
McClatchiey  36  Conn.  136.  If  there  was  any  slight  variation  in 
the  performance,  it  was  with  the  consent  of  the  defendant,  and 
does  not  affect  the  right  to  the  contract  price:  Flllis  v.  Willard^ 
9  N.  York  529 ;  Whitney  v.  Brooklyn,  5  Conn.  415 ;  Champion 
V.  Hartshorne,  9  Id.  569 ;  Smith  v.  Letvis,  24  Id.  624. 

2.  The  contract  was  not  invalid  on  account  of  champerty  or 
maintenance.  In  this  state,  ever  since  the  year  1809,  champerty 
and  maintenance  have  been  regulated  by  statute.  The  English 
common  law  of  maintenance  and  champerty  has  not  been  generally 
adopted  in  the  United  States,  and  was  never  the  common  law  of 
this  state :  Sherley  v.  Biggs,  11  Humph.  53  ;  Bayard  v.  McLane, 
8  Harris  139,  209;  Danforth  v.  Streeier,  28  Vt.  490;  Wright  v. 
Meek,  3  Iowa  472 ;  Sedgivick  v.  Stanton,  14  N.  Y.  289 ;  Stod- 
dart  V.  Mix,  14  Conn.  24. 

3.  The  validity  of  the  contract  is  to  be  determined  by  the  law 
of  New  York,  the  place  of  performance :  Burrell  v.  Boot,  40  N. 
York  496 ;  Bverett  v.  Vendryes,  19  Id.  436  ;  Carnegie  v.  Morri- 
son, 2  Mete.  397  ;  Penobscot  ^  Kennebec  72.  B.  Co.  v.  Bartlett, 
12  Gray  244;  Griddings  v.  Eastman,  1  Clark  Ch.  19;  Thurston 
v.  Perciual,  1  Pick.  417 ;  Commonwealth  of  Kenfticky  v.  Bass- 
ford,  6  Hill  526.  The  common  law  of  maintenance  and  cham- 
perty, so  fiir  as  applicable  to  this  contract,  had  ceased  to  exist  long 
before  the  making  of  this  contract  in  the  state  of  New  York : 
Sedgwick  v.  Stanton,  14  N.  York  289 ;  JDurgin  v.  Ireland.  Id. 
322 ;  Voorhees  v.  Dorr,  51  Barb.  580. 

Bronson,  for  the  defendant. — The  contract  under  which  the 
plaintiff  seeks  to  recover  is  void  for  maintenance  and  champerty. 
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The  contract  was  made  and  was  to  be  performed  in  this  state,  and 
is  to  be  construed  according  to  the  laws  of  this  state.  The  facts 
show  both  maintenance  and  champerty.  Champerty  is  the  "un- 
lawful maintenance  of  a  suit  in  consideration  of  some  bargain  to 
have  part  of  the  thing  in  dispute :"  1  Hawkins  P.  C,  ch.  84,  §  1. 
It  is  a  crime  at  common  law,  and  in  the  absence  of  any  statute  the 
law  in  respect  to  it  is  in  force  in  this  state :  State  v.  Danforth,  3 
Conn.  114  ;  Wallis  v.  Duke  of  Portland,  3  Ves.  502 ;  Thurston 
V.  Pereival,  1  Pick.  415 ;  Lathrop  v*  Amherst  Bank,  9  Mete. 
490 :  Martin  v.  Clark,  8  R.  Isl.  389 ;  Ghregerson  v.  Imlay,  4 
Blatchf.  503 ;  1  Hawkins  P.  C,  ch.  83,  §  36.  That  the  money 
was  to  be  furnished  to  sustain  a  suit  in  the  state  of  New  York  does 
not  alter  the  case.  For  the  crime  is  malum  in  «e,  and  no  reason 
can  be  shown  which  confines  it  to  the  maintenance  of  a  suit  in  this 
state.  The  reason  of  the  law  does  not  admit  of  such  a  restricted 
meaning;  acts  of  maintenance  and  champerty  being  prohibited 
because  they  tend  to  oppression  and  the  stirring  up  of  strife. 
Unless  the  contrary  is  shown,  it  is  to  be  presumed  that  the  com- 
mon law  in  regard  to  maintenance  and  champerty  is  in  force  in 
the  state  of  New  York  :   Thurston  v.  Percival,  1  Pick.  415. 

The  opinion  of  the  court  was  delivered  by 

Foster,  J. — The  only  point  presented  by  the  finding  for  our 
consideration  is,  whether  the  plaintiff  is  entitled,  upon  the  facts 
found,  to  recover  one-half  of  the  sum  of  ^68.53,  the  amount 
received  by  the  defendant  as  the  net  avails  of  his  suit  against 
Sturges.  The  plaintiff  claims  one-half  of  this  sum  under  a  con- 
tract with  the  defendant  by  which  he  was  to  render  him  certain 
services  in  connection  with  the  suit  and  receive  half  the  net  amount 
recovered;  the  defendant  resists  the  demand,  claiming  that  the 
contract  is  void  for  maintenance  and  champerty. 

Maintenance  at  common  law  signifies  an  unlawful  taking  in 
hand  or  upholding  of  quarrels,  or  sides,  to  the  disturbance  •  or 
hindrance  of  common  right.  The  maintaining  of  one  side,  in 
consideration  of  some  bargain  to  have  part  of  the  thing  in  dispute, 
is  called  champerty.  Champerty  therefore  is  a  species  of  main- 
tenance. • 

Maintenance  was  an  ofience  at  common  law,  and  divers  statutes^ 
have  been  passed  in  England  by  Parliament  regarding  it,  com- 
tnencing  as  early  as  the  reign  of  Edward  I.     The  reasons  upont 
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which  the  ancient  doctrine  rested  in  England  can  now  scarcely  be 
said  to  exist,  and  the  law  has,  at  times,  been  regarded  with  disfa- 
vor. As  long  ago  as  1791,  Mr.  Justice  Buller,  in  the  case  of 
Masters  v.  Miller^  4  T.  II.  340,  speaks  of  a  particular  applica- 
tion of  the  law  of  maintenance  almost  in  the  language  of  contempt. 
Our  statute  against  unlawful  maintenance,  first  passed  in  1809, 
forbade  certain  officers  of  the  law,  attorneys  and  counsellors, 
sheriffs,  deputy  sheriffs  and  constables,  from  buying  any  bond,  bill, 
promissory  writing,  book  debt,  or  other  chose  in  action,  under  cer- 
tain penalties.  As  modified  in  1848,  and  as  the  law  now  stands 
in  our  statutes,  if  either  of  the  above-named  officers  shall,  with 
intent  to  nake  gain  by  the  fees  of  collection,  purchase  any  chose 
in  action,  and  commence  a  suit  upon  the  same,  he  shall  forfeit  a 
sum  not  exceeding  $100. 

As  the  plaintiff  is  not  one  of  the  officers  named  in  our  statute, 
that  statute  is  not  interposed  by  the  defendant  in  the  way  of  a 
recovery ;  the  common  law  is  the  law  relied  on. 

We  are  not  aware  of  any  case  where  the  law  of  maintenance 
and  champerty  has  been  considered  and  passed  upon  by  this  court. 
It  is  alluded  to  by  Church,  J.,  in  giving  the  opinion  of  the  court 
in  the  case  of  Stoddard  v.  MiXy  14  Conn.  23,  24,  and  by  Ells- 
worth, J.,  in  Bridgeport  Bank  v.  New  York  ^  N.  Haven  R.  R, 
Co.,  30  Conn.  273. 

Some  of  our  sister  states  have  adopted  the  common  law  on  this 
subject  and  some  have  not.  Massachusetts  and  Rhode  Island 
recognise  the  rule  of  the  common  law :  Thurston  v.  Percival,  1 
Pick.  415;  Lathropy.  Amherst  Bank,  9  Met.  489;  Martin  \, 
Clark,  8  R.  Isl.  389.  Among  the  states  which  discard  the  rule, 
are  Vermont,  Delaware,  Tennessee  and  Iowa :  Danforth  v.  Streeter, 
28  Verm.  490;  Bayard  v.  McLane,  3  Harrington  139,  209; 
Therley  v.  Riggs,  11  Humph.  53 ;   Wright  v.  Meek,  3  Iowa  472. 

There  are  such  broad  distinctions  in  the  state  of  society  between 
Kjreat  Britain  and  this  country,  that  the  reasons  which  make  a  law 
against  maintenance  and  champerty  salutary  or  necessary  there, 
do  not  exist  here  ;  certainly  not  to  the  same  extent.  Mr.  Justice 
<7RIER,  in  giving  the  opinion  of  the  court  in  Roberts  v.  Cook,  20 
How.  467,  says  that  the  ancient  English  doctrines  respecting 
maintenance  or  champerty  have  not  found  favor  in  the  United 
States.  The  enforcement  of  the  law  here  would  not  always,  perhaps 
not  generally,  promote  justice,   Mr.  Chief  Justice  Parker,  in  giving 
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the  opinion  of  the  court  in  Thurston  v.  Percival^  1  Pick.  417, 
says,  "  It  sometimes  may  be  useful  and  convenient,  where  one  has 
a  just  demand  which  he  is  not  able  from  poverty  to  enforce,  that 
a  more  fortunate  friend  shouhl  assist  him,  and  wait  for  his  com- 
pensation until  the  suit  is  determined,  and  be  paid  out  of  the  fruits 
of  it." 

The  contract  between  these  parties,  however,  was  in  reganl  to  a 
suit  pending  in  the  state  of  New  York  ;  the  property  attached  was 
there  situate ;  the  sen'ices  to  be  performed  were  to  bo  performed 
there;  and  the  money  to  be  recovered,  if  recovered  at  all,  was  there 
to  be  recovered.  The  contract  in  short  was  to  be  performed  in 
the  state  of  New  York.  The  law  of  New  York  therefore  must 
necessarily  govern  the  contract :  Commonwealth  of  Kentucky  v. 
Bauford^  6  Hill  526.  It  becomes  quite  unnecessary  to  decide 
what  the  law  of  Connecticut,  or  of  other  states,  may  be  on  the 
subject  of  champerty  and  maintenance. 

The  law  of  New  York  upon  this  subject  is  very  clearly  and 
explicitly  laid  down  by  the  Court  of  Appeals  of  that  state  in  the 
case  of  Stanton  v.  Sedgwick^  14  N.  Y.  289.  The  facts  in  that 
case,  briefly  stated,  are  these.  One  Trowbridge  undertook,  at  his 
own  expense,  to  obtain  for  the  defendant,  Stanton,  title  from  the 
state  of  New  York  to  a  certain  lot  of  land  in  the  city  of  Syracuse, 
in  that  state,  then  used  and  occupied  by  Stanton  for  a  stone  yard. 
Stanton  had  made  erections  on  the  lot,  exceeding  the  value  of 
|200,  by  virtue  of  which  he  had  acquired  a  pre-emption  right  to 
purchase  it  from  the  state,  under  a  certain  legislative  act  then  in 
force.  Stanton  agreed  to  convey  to  Trowbridge,  by  a  good  and 
sufficient  conveyance,  in  consideration  of  the  above-mentioned  ex- 
penses and  trouble,  one  undivided  half  of  the  lot  free  from  encum- 
brance or  lien  except  for  the  purchase-money;  both  parties  to 
share  mutually  the  cost  or  purchase  price  to  be  paid  to  the  state 
therefor. 

Trowbridge  performed  the  contract  on  his  part ;  he  procured  a 
patent  to  be  duly  issued  to  Stanton,  and  paid  to  him  one-half  of 
the  purchase-money  advanced  to  the  state.  Trowbridge  then  as- 
signed his  interest  in  the  contract  to  the  plaintiff,  Sedgwick,  and  a 
demand  of  a  conveyance  of  the  one-half  of  the  lot  was  made,  which 
Stanton  refused  to  give,  and  this  action  was  brought  to  enforce 
the  contract.  The  case  was  tried  at  a  special  term,  and  judgment 
was  given  requiring  the  defendant  to  convey  to  the  plaintiff  the 


g4  RICHABDSON  r.   ROWLAND. 

undivided  half  of  the  premises.  The  defendant  excepted,  and  the 
judgment  was  aflSrmed  at  the  general  term,  and  on  appeal  that 
judgment  was  aflSrmed  by  the  Court  of  Appeals. 

The  doctrine  of  this  case  is,  that  the  law  of  maintenance  and 
champerty  is  not  in  force  in  that  state,  except  as  contained  in  their 
statutes.  The  opinion,  a  very  elaborate  one,  pronounced  appa- 
rently on  very  full  consideration,  was  given  by  Selden,  J.  No 
question  seems  to  have  been  made  but  that  the  contract  sought 
to  be  enforced  was  within  the  definition  of  champerty  at  common 
law.  The  statute  of  the  state  then  existing,  1856,  prohibited  any 
oflicer  or  other  person  from  taking  any  conveyance  of  lands  from 
any  person  not  in  possession,  while  such  lands  were  the  subject  of 
controversy  by  suit,  knowing  the  pendency  of  such  suit ;  and  also 
prohibited  the  buying  or  selling  of  any  pretended  title  to  lands, 
unless  the  grantor  and  those  under  whom  he  claimed  should  have 
been  in  possession  for  the  space  of  a  year  before  the  sale,  mort- 
gages of  lands  by  persons  not  in  possession,  and  conveyances  by 
such  persons  to  those  in  possession,  being  excepted. 

There  was  nothing  in  the  contract  which  the  plaintiflT  there 
sought  to  enforce,  in  contravention  of  the  provisions  of  this  statute. 
The  same  may  be  said  of  the  case  at  bar.  Judge  Selden  says, 
page  301,  ^^  I  still  think,  in  view  of  the  manifest  tendency  of 
modern  judicial  opinion,  as  well  as  of  the  plain  scope  and  intent 
of  our  legislation  on  the  subject,  that  not  a  vestige  of  the  law  of 
maintenance,  including  that  of  champerty,  now  remains  in  this 
state,  except  what  is  contained  in  the  revised  statutes."  See  also 
Durgin  v.  Ireland^  14  New  York  322 ;  Voorhiei  v.  DotTj  51 
Barb.  580. 

We  see  nothing  in  the  character  of  this  contract  contrary  to  the 
principles  of  natural  justice  and  equity,  and  feel  no  repugnance 
therefore  in  allowing  the  plaintiff  to  recover.  He  has  not,  it  is 
true,  literally  performed  the  contract,  so  far  as  raising  the  mort- 
gage which  rested  on  the  property  attached  is  concerned.  But  he 
.  procured  the  money  with  which  to  raise  it ;  took  it  twice  to  Brook- 
lyn, New  York,  for  that  purpose ;  and  was  prevented  from  doing 
it  by  the  defendant's  attorney,  who  advised  him  that  it  was  un- 
necessary. We  think  that  was  a  suflScient  performance.  We 
advise  the  Superior  Court  to  render  judgment  for  the  plaintiff. 

This  case  seems  to  us  one  of  general     conntry,  in  two  respects.     1 .  The  sub- 
Interest  to  the  profession  throughout  the     ject  of  champerty  and  maintenance  is, 
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initselfconsidcTcd,  one  of  very  consider-  S.   617;  Kellar  ▼.   Dlanckardf  21  La. 
able  practical  importance  in  connection  Ann.  38.     So  advancing  money  to  cn- 
wiih  the  general  administration  of  jas-  able  one  to  prosecute  his  suit  has  beea 
lice.    Scarcely  a  term  passes  in  any  of  held   no   offence  :    Perint   v.    Dunn,   8 
our  liijiher  courts  rh;»t  actions   are  not  Johns.  Ch.  SOB.     And  a  promise  to  pay 
found,  cominj;,   mcire  or  le5«,  into  the  money  for  land  in  suit  in  consideration 
category  of  champerty  or  maintenance,  of  a  deed  of  the  same,  the  amount  to  be 
The  parties  find  their  witnesses  absent  dependent  upon  (he  event  of  the  suit, 
and  scattered  over  the  cduutry  on  the  Imt  a  portion  to  be  paid  at  once  and  be- 
very  ere  of  an  impending    trial,  sud-  fore  the  suit  is  determined,  is  not  cham- 
denly  pashed    on    in   consequence  of  perty:  NicfmLtv,  Bunting^  Sllti^ks.  S6, 
cnherca^es  failing;  to  be  tried.     In  such  But  the  purchase  of  pretended  titles  to 
emergencies  the  nei{:htiors  and  families  land  of  those  out  of  possession,  in  order 
ot'the  restpet'tivc  parties  volunteer  to  run  to  disturb  the  tenants  in  possession,  was 
all  nipht,  in  every  direction,  to  gather  held  an  indictable  offence  in  Massacha- 
up  the  loiterers  or  the  fu^tives.     In  the  setts,  at  an  early  day,  without  any  spe- 
early  days  of  the  common  law,  when  cial  statute:  Swett  v.  Poor,  II    Mass. 
maintenance  received  a  more  extended  553 ;   Eotrenden  v.  Beaujnont,  7  Id.  78 ; 
onstruction,    such    aid    in    supporting  Wofcot  v,  Kntghtj^  Xt\.  42\  ;  Brinley  r. 
*uit««,  especially  where,  as  is  more  com-  Whiting,  5  Pick.  359  ;    Latlirop  v.  Am- 
monly  the  fact  now,    money   was  ad-  herst  Dank,  9  Met.  489. 
vanceil  by  these   volunteer  friends  to  But  in  Kentucky  it  has  been  held  not 
meet  the  exi^rencies  of  the   witnesses,  nnlawful  for  one,  employing  counsel  to 
either  Cor    transportation    or    support,  institute   proceedings    against   one   for 
would  clearly  come  within  the  definition  slander,  to  stipulate  to  pay  such  oounsel 
of "  maintaining  suits,*'  thus  subjecting  a  perccntum  upon  the  amount  recovered : 
the  well-meaning  friends  of  the  parties  Evans  v.  Bell,  6  Dana  479.     So  also  of 
to  very  serious  penal  consequences.  a  contract  to  pay  the  attorney  prosecut- 
But  that  state  of  things  has  long  since  ing  a  salt  for  land  one-half  its  value  : 
passed  away    in    Kngland,  and    never  Wilhite  v.  Roberts,  4  Dana  172.     And 
had  any  exii^tence  in  this  country.     In  in  Ifoveyy.  Hobson,  51  Me.  65,  while  the 
Codell  V.  Taiflor,  15  Beavan    103,  it  judges  concur  in  holding   that  by*  the 
was  held  no  offence  for  one  to  advance  adoption  of  the  common  law  of  cham- 
money  to  one  of  the  parties  to  a  suit,  the  perty  and  maintenance  by  the  Massa- 
plaintiff  in  this   case,  for  the  recovery  chusetts  courts,  while  their  jurisdiction 
of  a  fund,  to  enable  him  to  prosecute  his  extended  over  the  state  of  Maine,  it  an- 
<iiit,  and  to  take  a  mortgage  upon  the  questionably  obtains  there,  except  as  mo- 
property  in  contest  for  the  security  of  dified  by  statute,  they  still  consider  that 
the  money  so  advanced.     And  there  is  under  these  statutes  rights  of  entry  upon 
'•0  rule  better  settled  now  than  that  one  land  must  be  held  assignable :  R.  St., 
is  not  guilty  of  maintenance  in  making  c.  73,  §  1.     And  in  other  states  it  has 
»6on(J///e  purchase  of  choses  in  action  :  been   held  no   objection    to  a  contract 
Thallhimer  v.    Brinckerhoff,   3    Cowen  with  the   attorney  prosecuting   a  suit, 
f'^5;  Dnnforth  v.  Streeter,  28  Vt.  490-  that  he  was  to  have  half  or  any  other 
*5*6.    So  the   assignment  of  rights  of  portion  of  the  sum  recovered  :  Moody  v. 
oitry  npon    land     has    been    held    no  Harper,  38  Miss.  599 ;  lii/an  v.  Martin^ 
offence   nn<ler   statutes    npnnst    cham-  16   Wise.  57.     But  see    Underwood  v. 
perty    and     maintenance:     Oldham    v.  7?/%,  19  Wise.  412  ;  S^car/fs  v. /e/i-gr, 
/?"wan,  4  Bibb   545  ;    Denn  v.  Bissant,  28  Id.  594. 
Coie  220;  Lewin  v.  Bell,  17  How.  U.  Some  of   the    states    do    not    seem 
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to  regard  the  rules  of  the  common  law 
as  to  champerty  and  maintenance  as  in 
full  operation,  independent  of  statutes : 
Schafermans.  0'iBWei>,28  Md.  565.  Bat 
in  others  the  courts  refuse  to  adopt  the 
rule  that  counsel  may  stipulate  for  a 
portion  of  the  arails  of  the  suit  over 
and  aboTe  all  expenses  out  of  pocket : 
Boardman  ▼.  Tkowpsony  25  Iowa  487. 

2.  We  have  thus  referred  sufficiently 
to  the  decisions  in  the  different  states  to 
show  that  the  law  of  champerty  and 
maintenance  is  not  regarded  as  having 
much  stringency  of  operation  independ- 
ent of  special  statutes.  This  is  the 
second  question  involved  in  this  case, 
which  seems  to  us  of  great  moment. 
Where,  as  in  the  American  states,  the 
criminal  code  is  exclusively  statutory,  or 
mainly  so,  it  seems  to  us  most  unfor- 
tunate to  allow  a  loophole  to  remain 
open  for  tlte  admission  of  certain  offences 
as  existing  at  common  law.  It  is  so 
loose  and  indefinite,  and  so  liable  to 
abuse,  that  tyranny  itself  could  not  de- 


sire a  more  effective  instrument.  And  we 
trust  that  where  such  offences  have  been 
recognised  by  the  courts,  the  legislature 
will  feci  the  indispensable  importance  of 
having  them  clearly  defined  by  supple- 
mentary statutes,  and  all  further  con- 
structive offences,  as  existing  at  com- 
mon law,  strictly  prohibited  in  the 
future. 

We  do  not  object  to  declaring  con- 
tracts which  tend  needlesslv  to  the  fos- 

m 

tering  of  useless  litigation  or  specula- 
tion in  lawsuits,  void  and  inoperative 
upon  general  principles  of  sound  policy 
and  gooii  order.  The  rule  arlopted  in 
Ohio,  that  where  there  is  no  statute 
against  champerty  and  maintenance  no 
one  can  be  'punished  criminally  for  the 
offence,  as  at  common  law,  but  that  the 
courts  will  not  give  effect  to  champer- 
tons  contracts,  upon  the  general  princi- 
ple that  they  are  contrary  to  sound 
policy  and  the  good  order  of  social  life, 
is  very  just :  Key  v.  Vatter,  1  Ham- 
mond 132.  I.  F.  R. 


United  States  Circuit  Court,     Eaatem  District  of  Missouri, 
DANIEL  G.  TAYLOR,  Adm'r.,  r.  STEAMBOAT  COMMONWEALTH. 

A  maritime  lien  will  be  created  for  repairs  done  on  a  boat  or  vessel  at  the  home 
port,  if  the  repairs  are  made  on  the  credit  of  the  l>oat  or  vessel  ;  but  where  the 
persoti  doing  the  work  stipulates  for  other  and  different  security  from  that  of  the 
boat  or  vessel,  the  maritime  lien  is  waived  and  cannot  l)e  enforced. 

Where  a  party  in  his  libel  sets  up  an  admiralty  lien,  he  cannot  be  allowed  if 
that  fails  to  set  up  and  rely  upon  a  common-law  or  statutory  lien. 

This  was  an  appeal  from  a  decree  of  tbe  District  Court  upon  a 
libel  in  rem.  The  facts  appear  in  the  report  of  the  case  when 
before  the  District  Court :  13  Am.  Law  Reg.  N.  S.  502. 

(?.  Campbell^  for  the  Steamboat,  appellant. 

Krum  tf  Patrick^  for  libcllant. 

Miller,  Circuit  J. — The  owner  of  the  steamboat  Commonwealth 
is  a  resident  of  St.  Louis ;  the  repairs  therefore  were  done  in  what, 
Vi  admiralty,  is  technically  known  as  the  "homo  port"  of  the 
vessel,  and  our  Supreme  Courts  have  decided  for  forty  or  fifty 
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years  that  no  a«Imira1ty  lien  exists  by  reason  of  supplies  and 
repairs  furnished  in  the  home  port  of  the  vessel.  There  is  no 
decision  of  the  Supreme  Court  of  the  United  States  reversing  or 
changing  that  doctrine,  but  the  sentiments  of  the  profession  of 
the  country — that  part  of  the  profession  which  devotes  itself  to 
the  admiralty  practice — and  the  sentiment,  I  think,  of  the  parties 
interested  in  vessels,  has  been  that  that  doctrine  is  not  the  correct 
one.  It  is  a  doctrine  which  we  have  derived  from  the  English 
courts,  and  it  is  the  doctrine  of  the  English  courts  that  no  such 
admiralty  lien  can  be  had  in  the  home  port  of  the  country.  The 
English  courts  say,  that  when  a  man  has  a  lien  on  a  vessel  of  that 
kind,  he  holds  possession  of  her,  like  the  lien  of  a  carpenter  or  a 
carriage-maker  for  repairing  anytning  in  his  trade ;  and  while  he 
holds  possession  of  that  lien,  if  he  keeps  possession,  he  may  have 
such  statutory  lien  as  the  laws  of  the  land  give  him ;  but  he  has 
no  maritime  lien  for  such  services  in  a  home  port,  and  we  have 
followed  that  doctrine.  It  is  not  the  doctrine  of  the  continental 
countries,  it  was  not  the  doctrine  of  the  civil  law.  The  doctrine 
is  the  other  way  in  all  the  continental  courts.  Our  courts,  how- 
ever, have  followed  the  English  courts  in  that,  and  held  that  if 
supplies  or  repairs  are  furnished  in  a  foreign  port,  that  is  in 
any  port  where  the  vessel  is  found  needing  those  supplies  or  repairs, 
other  than  that  in  which  the  owner  lives,  the  admiralty  law  creates 
a  lien  on  the  vessel.  Supplies  and  repairs  can  be  furnished,  and 
the  man  that  furnishes  them  has  a  lien  on  the  vessel  on  the  ground 
that  the  owner  is  not  there,  that  it  is  necessary  that  the  repairs 
should  be  made,  that  they  are  necessary  to  the  vessel  in  order  to 
enable  it  to  prosecute  a  voyage,  and  that  the  master  having  ordered 
them,  the  merchant  may  furnish  them  in  a  foreign  port  to  the 
master  and  have  a  lien  on  the  vessel.  We  have  followed  that 
doctrine  in  the  courts  of  the  United  States,  but  as  I  said  before 
there  has  been  a  very  strong  feeling  that  the  doctrine  ought  to 
extend  to  the  home  ports,  and  a  rule  which  the  Supreme  Court  of 
the  United  States  had  prescribed  for  the  proceedings  and  practice 
in  admiralty  courts,  which  forbids  the  bringing  of  a  suit  in  rem  in 
that  class  of  cases,  has  been  repealed  by  the  Supreme  Court.  I 
violate  no  propriety,  I  think,  in  saying  that  the  Supreme  Court 
repealed  that  rule  with  a  view  for  consideration,  and  it  will  come 
np;  and  it  is  involved  in  this  case  to  some  extent,  or  is  supposed 
to  be  involved  in  this  case.  I  have  no  hesitation  myself  in  saying 
in  this  case  that  if  there  was  nothing  more  than  the  fact  stated 
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originallj,  that  Captain  Taylor  repaired  this  ressel  to  the  extent 
of  $21,000,  I  would  affirm  the  judgment  of  the  District  Court, 
which  confirmed  the  lien  and  ordered  the  vessel  to  be  sold  and  the 
money  to  be  appropriated  to  pay  that  debt.  I  believe  that  that 
will  be  the  doetrine  which  will  be  held  by  the  Supreme  Court,  and 
I  have  no  doubt  that  the  law  adopted  by  the  English  courts  is  not 
tJio  general  maritime  law.  In  this  country  we  are  governed,  where 
it  is  a  question  of  maritime  law,  by  the  maritime  law,  the  continental 
law,  or  the  law  as  it  may  be  gathered  from  all  the  maritime  nations 
of  the  world.  The  English  law,  on  the  contrary,  has  been  the 
result  of  the  conflict  between  the  courts  of  common  law,  especially 
the  Court  of  King's  Bench  in  Great  Britain,  which  was  jealous 
alike  of  all  other  courts,  as  it  was  of  the  Court  of  Admiralty  and 
Ecclesiastical  Courts,  which  was  always  issuing  its  prohibitions  in 
defence  of  what  it  supposed  to  be  the  exclusive  right  of  the  common- 
law  courts,  and  to  that  spirit  of  asserting  the  extended  and  ex- 
clusive jurisdiction  of  the  common-law  courts  in  opposition  to  the 
admiralty  courts.  To  this  is  due  alone  the  fact  that  the  English 
courts  adopted  the  rule  that  for  work  and  labor  done  on  a  vessel 
in  a  home  port  there  was  no  lien  on  the  vessel  other  than  the 
common-law  lien  of  possession,  and  that  when  that  was  parted  with 
the  lien  was  gone. 

I  have  no  hesitation  in  saying  myself,  therefore,  that  the  rule 
of  allowing  a  lien  for  these  repairs  ought  to  be  extended  to  a  vessel 
in  a  home  port,  as  well  as  to  a  vessel  in  a  foreign  port,  and  that 
this  vessel,  and  this  work  and  labor,  are  of  a  character  which,  in  nay 
opinion,  probably  constitute  such  a  lien,  if  the  parties  had  permit- 
ted it  to  rest  on  the  implied  results  of  the  work  and  labor  done 
under  such  circumstances.  But,  unfortunately,  they  did  not.  They 
entered  into  a  specified  contract  for  this  work.  There  is  no  doubt 
about  that  contract,  although  some  little  doubt  is  expressed  as  to 
the  precise  reliance  placed  upon  it  by  Mr.  Taylor.  The  contract 
itself,  I  think,  shows  for  itself  what  he  did  rely  on,  and  that  is  the 
trouble  in  this  case.  Before  the  vessel  was  docked,  and  before  any 
work  was  done  on  her,  they  made  a  specific  agreement,  which  was 
reduced  to  writing,  not  signed  by  the  parties,  but  a  memorandum 
made  by  the  agent  of  the  wrecking  company,  and  that  agreement 
is  this :  That  if  the  repairs  did  not  exceed  $10,000  they  were  to 
be  paid  for  one-half  in  cash,  and  the  balance  in  an  endorsed  note; 
if  they  exceeded  $10,000  they  were  to  be  paid  one-third  in  cash 
4ind  the  balance  in  endorsed  notes,  payable,  I  think,  in  thirty. 
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sixty  and  ninety  days.  As  to  what  endorsed  notes  meant,  there  is 
no  controversy.  It  meant  personal  security.  Now,  the  contract 
was ;  that  for  this  work  I  am  going  to  do  for  you,  you  are  to  pay 
me  a  considerable  portion  in  cash,  as  the  work  progresses,  or  before 
you  get  the  vessel,  and  at  the  end  of  it  you  are  to  pay  me  the 
balance  in  good  negotiable  notes,  with  proper  and  sufficient  secur* 
ity.  I  have  no  doubt  of  the  fact  that  a  man  doing  that  kind  of 
work  naay  rely  on  the  owner  of  the  vessel,  and  that  if  he  makes  no 
specific  contract  on  the  subject,  he  will  have  a  right  against  the 
owner  and  the  vessel,  and  under  some  circumstances  against  the 
master;  but  that  is  a  lien  which  the  law  implies  from  the  circum- 
stances, and  if  a  specific  contract  is  made  which  shows  that  the 
party  relied  upon  other  security  and  other  modes  of  payment,  then 
he  cannot  enforce  the  admiralty  lien.  It  is  very  clear  to  me, 
here,  that  Captain  Taylor,  in  making  this  contract,  never  intended 
to  rely  on  the  security  of  the  vessel  itself,  because  he  made  this 
contract  for  the  very  best  kind  of  other  payment.  What  better 
payment  can  a  man  have  than  secured  papers  ?  And  what  is  the 
nse  of  his  relying  on  the  vessel  as  security  when  he  says :  '*  Before 
you  get  this  vessel  out  of  my  hands,  you  are  to  pay  me  one-half 
cash,  and  the  balance  in  endorsed  notes  with  good  security.'' 

I  think,  having  made  an  express  contract  for  an  express  secur- 
ity, he  cannot  say  "  I  did  this  work  on  the  credit  of  the  vessel.*' 
In  other  words,  I  think  if  there  is  any  question  of  admiralty  lien,  a 
lien  for  supplies  and  repairs,  that  it  must  have  been  the  intention 
in  the  mind  of  the  party  who  furnishes  the  supplies  and  repairs 
whether  in  a  home  or  foreign  port,  to  rely  on  the  credit  of  the  ves- 
sel ;  and  although  in  a  foreign  port  (and  I  suppose  the  same  thing 
would  apply  here  when  the  supplies  and  repairs  are  necessary,  and 
nothing  is  said  to  the  contrary),  the  law  presumes  a  reliance  on 
the  vessel,  yet  it  is  only  a  presumption.  But  it  is  said  that  in  for- 
eign ports  such  is  the  presumption,  because  the  man  who  furnishes 
"^e  supplies  is  not  there  and  may  not  know  anything  of  the  owner. 
If  it  can  be  shown  that  he  did  not  rely  on  that  alone,  and  that  he 
intended  to  rely  on  other  security,  which  he  supposed  sufficient, 
•^r  which  was  supposed  to  be  better,  then  he  had  no  lien,  because 
^^e  lien  arises  from  implication,  from  the  fact  expressed  or  implied 
"Jit  the  man  in  furnishing  the  supplies  or  contracting  a  debt,  relied 
^^  the  vessel  as  security,  and  if  he  relied  on  anything  else  it  is 
another  security  sufficient,  or  supposed  to  be,  which,  in  case  that 
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turned  out  to  be  insufficient,  does  not  restore  his  lien.  I  am  sorry 
for  this  result,  because  it  seems  this  corporation  is  a  mere  sham, 
and  whether  any  party  belonging  to  it  may  be  individually  liable 
or  not,  I  do  not  know.  But  the  result  of  it  is  that  this  decree 
must  be  reversed.  Now  it  has  been  very  ably  urged  that  if  there 
was  no  maritime  lien,  there  were  two  other'liens  under  which  this 
court  ought  to  give  relief.  The  first  was  that  the  plaintiff  never 
parted  with  the  possession  of  the  vessel,  that  he  instituted  this  suit 
when  he  had  possession,  and  therefore  he  has  the  lien  of  common 
law,  the  lien  of  a  man  who  has  done  work  on  any  instrument,  or 
vehicle,  or  piece  of  property,  and  retained  the  possession  until  he 
is  paid.  I  have  no  doubt  he  had  the  lien,  or  of  the  existencjB  of 
it.  It  is  also  said  that  the  state  gave  a  lien  for  these  repairs 
on  the  vessel.  I  have  no  doubt  about  that.  But  neither  of  these 
liens  is  subject  to  the  implication  in  regard  to  the  maritime  lien, 
and  it  cannot  be  held,  and  it  is  not  an  admissible  doctrine,  that  a 
man  can  go  into  an  admiralty  court  and  assert  an  admiralty  lien, 
and  when  he  fails  in  that,  turn  around  and  say :  To  be  sure  I  did 
not  have  a  lien  that  would  give  jurisdiction,  but  now  that  you  have 
got  hold  of  the  thing,  you  must  go  on  and  enforce  some  other  lien. 
If  such  a  condition  of  things  existed,  the  result  would  be,  that  any 
party  could  come  into  an  admiralty  court  when  he  failed  in  main- 
taining an  admiralty  lien,  having  seized  the  vessel,  and  say : 
*'You  have  got  possession  of  the  vessel  and  now  you  must  turn 
round  and  administer  the  state  law,**  and  cite  authorities  to  show 
that  the  admiralty  court  will  enforce  the  lien  of  the  state  law. 
That  is  not  now  the  doctrine  of  our  courts.  These  cases  have  been 
reversed  and  decided  several  times,  and  this  court  in  admiralty 
will  not  enforce  the  lien  of  the  state  laws.     Decree  reversed. 


Supreme  Court  of  Wisconsin, 

THE  STATE  ex  rel.  NEWELL  p.  PURDY. 

« 

A  promise  by  a  candidate  for  office  in  consideration  of  receiving  votes,  to  give 
money  or  other  vulaabie  tiling  either  to  an  individual  or  to  the  public,  is  within 
the  spirit  of  the  laws  ajrainst  bribery  ;  nnd  such  promise  as  well  as  the  votes  thereby 
obtained  nre  void  as  against  public  policy. 

A  promise  by  a  candidate  to  the  voters  at  large  to  perform  the  duties  of  the  office 
for  less  than  the  salary  fixed  by  law  is  within  the  same  principle,  and  all  votes  ob- 
tained by  means  thereof  will  be  rejected  by  the  courts  in  the  count. 

Tins  was  an  action  in  the  nature  of  a  quo  warranto  brought  to 
determine  which  of  the  parties  was  entitled  to  the  office  of  county 
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judge  of  Vernon  county.  At  the  election  for  that  oflSce  held  in 
April  1873,  the  relator  received  1240  votes  and  the  defendant 
1217  votes  therefor.  Both  parties  claimed  to  be  elected,  both 
filed  the  official  oath  and  bond  required  by  law,  and  the  defendant 
vras  in  possession  of,  and  performing  the  duties  of  the  office,  to  the 
exclusion  of  the  relator. 

The  grounds  upon  which  the  defendant  denied  the  right  of  the 
relator  to  the  office,  as  stated  in  the  answer,  were  that  after  the 
board  of  supervisors  had  fixed  the  salary  of  the  county  judge  to  be 
elected  at  said  election  at  91000  per  annum,  the  relator  became  a 
candidate  for  the  office,  and  for  the  purpose  of  inducing  the  electors 
to  cast  their  votes  for  him,  published  and  caused  to  be  extensively 
circulated  through  the  county  before  the  election,  the  following 
communication  : — 

**  To  the  voters  and  tax-payers  of  Vernon  county — Gentlemen : 
While  I  entertain  the  highest  respect  for  the  judgment  and  ability 
of  each  member  of  our  county  board  of  supervisors  in  fixing  the 
salaries  of  the  county  officers,  and  am  satisfied  that  no  county  has 
abetter  board  ;  still  I  am  well  satisfied  that  the  work  and  inciden- 
tals can  be  well  done  and  furnished  for  the  office  of  county  judge 
for  a  less  sum  than  §1000  a  year,  and  feeling  satisfied  that  I  can 
give  satisfaction  in  the  performance  of  the  duties  of  that  office,  I 
therefore,  at  the  solicitation  of  many  friends,  announce  myself  a 
candidate  for  the  office  of  county  judge,  for  the  next  term,  at  the 
sum  of  3700  a  year,  and  pledge  myself  that,  if  elected,  I  will  do 
the  work  and  furnish  office,  &c.,  for  the  said  sum  of  $700  a  year, 
and  shall  consider  myself  under  many  obligations.  Being,  as  I 
am,  personally  acquainted  with  a  large  number  of  people  of  this 
county,  I  need  say  nothing  of  my  abilities  to  perform  the  duties 
of  that  office.     All  of  which  is  respectfully  submitted. 

''  J.  E.  Newell." 

It  was  alleged  that  this  communication  was  by  the  relator  placed 
in  the  hands  of  the  chairman  of  the  board  of  supervisors  of  each 
town  and  election  district  in  said  county,  and  by  him,  the  said  J. 
E.  Newell,  caused  to  be  read  and  was  read  to  the  assembled  voters 
in  each  town  and  election  district  in  said  county  on  the  morning 
of  the  day  of  the  election  for  said  county  judge. 

The  answer  named  one  hundred  voters  and  tax-payers  of  the 
county,  who,  it  was  stated  therein,  voted  at  such  election.     Con- 
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cerning  the  votes  of  these  persons,  the  answer  contained  the  fol- 
lowing averments : — 

"  The  defendant  further  shows  upon  information  and  belief  that 
the  following  legal  voters  and  tax-payers  of  said  county  of  Vernon, 
who  voted  at  said  election,  before  the  said  unlawful  and  corrupt 
offers  of  the  relator,  J.  E.  Newell,  were  made  to  the  voters  and 
tax-payers  of  said  county,  were  intending  to  vote  for  this  defend- 
ant for  the  oflSce  of  county  judge  of  said  county  of  Vernon,  at  the 
election  next  to  be  held  and  afterwards  held  in  said  county,  as  set 
forth  in  the  complaint  of  the  plaintiff,  but  were  unlawfully  and 
wrongfully  induced  by  said  corrupt  offers  of  the  relator  to  change 
their  purpose,  and  vote  for  the  said  relator,  and  relying  upon  such 
offers  as  being  lawfully  made,  and  that  the  same  were  legally  bind- 
ing upon  the  relator,  did  so  change  their  purpose,  and  vote  for  the 
relator  for  said  office  at  said  election  and  were  influenced  and  in- 
duced so  to  do  solely  by  reasons  of  said  corrupt  offers  of  the  rela- 
tor, J.  E.  Newell,  and,  but  for  said  offers,  would  have  voted  for 
this  defendant  for  said  office  at  said  election." 

The  relator  demurred  to  the  answer  of  the  defendant. 

J.  C.  Sloariy  Atty.  Genl.,  for  the  relator. 
J,  n.  Carpenter^  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Lyon,  J. — It  is  provided  by  statute  as  follows:  "  At  the  annual 
meeting  in  November  in  every  year  hereafter,  the  county  board 
of  supervisors  for  the  several  counties  shall  fix  and  determine  the 
amount  of  the  annual  salary  that  shall  be  received  by  each  and 
every  county  officer  who  is  to  be  elected  in  their  respective  coun- 
ties during  the  ensuing  year  and  whose  annual  salary  the  said 
supervisors  have  now  or  may  hereafter  have  authority  to  establish. 
The  salary  thus  determined  upon  for  each  and  every  such  officer 
shall  be  afid  remain  his  salary  without  increase  or  diminution  dur- 
inpr  his  term  of  office:"  Laws  of  1867,  chap.  75,  sects.  1  and  2 
(J.  S.  304,  §§  62,  63). 

Chapter  121,  Laws  of  1868,  conferred  upon  the  board  of  super- 
visors authority  to  fix  the  salary  of  the  county  judge. 

Pursuant  to  those  statutes  the  board  of  supervisors  of  Vernon 
county,  at  the  annual  meeting  in  November  1872,  fixed  the  salary 
of  the  county  judge  of  that  county,  to  be  elected  in  the  following 
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April,  at  $1000  per  annum.  The  annual  salary  of  the  judge  then 
elected  was  thus  fixed  at  the  sum  named,  for  the  whole  term,  and 
the  board  of  supervisors  had  and  have  no  power  to  change  it. 

Hence  the  proposition  of  the  relator  to  the  electors  of  the 
county  which  is  set  out  in  the  answer,  was  simply  an  offer  that  if 
they  would  elect  him  to  the  oflSce  of  county  judge  he  would  give 
the  county  three  hundred  dollars  per  annum,  together  with  certain 
articles  of  personal  property  (the  value  of  which  is  not  stated),  so 
long  as  he  should  hold  the  office  under  such  election. 

In  view  of  the  absolute  right  of  the  person  elected  to  receive 
the  salarj  fixed  by  the  board,  and  which  the  board  had  no  power 
to  change,  the  proposition  of  the  relator  admits  of  no  other  con- 
struction. 

Had  the  relator  ofixsred  the  same  or  any  other  sum  of  money,  or 
any  property,  to  individual  electors  of  the  county  for  their  votes, 
all  votes  which  he  obtained  thereby  would  be  rejected  by  any  court 
called  upon  to  determine  his  right  to  the  office,  and  although  the 
election  might  not  be  declared  void  because  of  such  offer,  yet  if 
the  number  of  votes  so  rejected  were  sufficient  to  change  the  result 
of  the  election,  judgment  would  go  against  the  relator:  State  ex 
rel  Sapkins  v.  OKw,  23  Wis.  327,  and  cases  cited. 

The  case  we  have  supposed  involves  the  crime  of  bribery — ^but 
that  term  has  a  more  extensive  signification.  It  may  properly  be 
employed  to  define  acts  not  punishable  as  crimes,  but  which  involve 
moral  turpitude  or  are  against  public  policy.  In  this  case  the 
answer  does  not  contain  allegations  of  fact  showing  that  the  relator 
or  any  of  the  voters  of  the  county  had  been  guilty  of  the  criminal 
offence  of  bribery,  and  the  question  is  whether  any  act  short  of 
that  will  justify  the  rejection  of  votes  cast  for  the  relator. 
Hawkins  in  his  treatise  on  the  Plea.s  of  the  Crown,  after  defining 
the  term  bribery,  when  used  in  a  strict  sense,  that  is  as  descriptive 
of  a  crime,  proceeds  thus  :  "  Also  bribery  sometimes  signifies  the 
taking  or  giving  of  a  reward  for  offices  of  a  public  nature.  And 
certainly  nothing  can  be  more  palpably  prejudicial  to  the  good  of 
the  public  than  to  have  places  of  the  highest  concernment,  on  the 
<lae  execution  whereof  the  happiness  of  both  king  and  people  doth 
depend,  disposed  of,  not  to  those  who  are  most  able  to  execute  them, 
'>ut  those  who  are  the  most  able  to  pay  for  them.  Nor  can  any- 
thing be  greater  discouragement  to  industry  and  virtue  tlian  to 
see  those  places  of  trust  and  honor  which  ought  to  be  rewards  of 
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those  who  by  their  indastry  and  diligence  have  qualified  themselves 
for  them,  conferred  on  such  who  have  no  other  recommendation 
but  that  of  being  the  highest  bidders,  neither  can  anything  be  a 
greater  temptation  to  oflScers  to  abuse  their  power  by  bribery  and 
extortion  and  other  acts  of  injustice,  than  the  consideration  of  the 
great  expense  they  were  at  in  gaining  their  places  and  the  necessity 
^of  sometimes  straining  a  point  to  make  their  bargain  answer  their 
expectation:"  Vol.  I.,  chap.  27.,  sec.  3.  Again  the  same  learned 
author  says  :  "  It  is  of  the  utmost  importance  to  the  public  wel- 
fare that,  in  the  administration  of  the  government,  none  but  persons 
competent  to  perform  the  duties  of  their  offices  should  be  admitted 
into  any  department.  But  if  the  sale  of  offices  were  allowed  to 
those  who  have  the  patronage  and  appointment,  it  is  evident  that 
there  would  be  the  greatest  danger  of  situations  being  filled,  not 
by  those  whose  talents  fitted  them  for  the  station,  but  whose  purses 
enabled  them  to  obtain  it.  The  sale  of  offices  may  therefore 
justly  be  ranked  as  an  ofience  against  the  political  economy  of 
the  state:"  Book  I,  ch.  32,  p.  748. 

It  will  thus  be  seen  that  the  sale  and  purchase  of  an  office  is 
considered  as  a  kind  of  bribery.  The  effect  of  bribery,  by  the 
rules  of  the  common  law,  independently  of  any  constitutional  or 
statutory  provision  on  the  subject,  is  thus  stated  by  Lord  Glen- 
BERVIB,  in  his  note  to  the  case  of  St.  Ives,  2  Election  Gases  (Dou- 
glass) 403 :  "  It  is  essential  to  the  very  idea  of  election  that  it 
should  he  free,  and  this  has  been  declared  by  the  legislature  in  the 
statute  of  Westminster  I.  (3  Edward  I.,  ch.  5),  with  regard  to 
elections  in  general,  and  by  the  Declaration  of  Rights  (1  W.  &  M. 
2  sess.,  ch.  2),  with  regard  to  elections  of  members  of  Parliament. 
Hence  it  is  understood  that,  independent  of  positive  statutes 
against  bribery,  whenever  a  person  is  returned  in  consequence  of 
an  undue  influence  acquired  by  that  means,  his  election  is  void ; 
and  that  every  vote  purchased  by  bribery  is  also  void ;  the  person 
who  gave  his  vote  under  such  influence  being  to  be  considered  as 
if.  he  had  not  voted  |it  all." 

It  is  believed  that  the  term  bribery  is  here  employed  in  the 
larger  sense  mentioned  in  Hawkins,  and  includes  the  buying  or 
selling  of  an  office  or  any  unlawful  payment  of  money  to  procure 
an  office,  as  well  as  the  direct  bribery  of  an  elector. 

As  early  as  1678,  the  House  of  Commons  made  a  standing 
order  declaring  it  bribery  if  a  candidate  for  the  House  should 
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give  or  promise  any  gift  or  reward  to  the  county,  town  or  borough 
from  which  he  sought  to  be  returned  to  Parliament,  after  writs  of 
election  had  been  issued ;  and  the  order  punished  the  person  so 
offending  by  expulsion  and  a  limited  disqualification  :  2  Douglass 
404.  In  later  times  the  principle  of  this  order  has  been  enacted 
into  laws  which  impose  severe  penalties  for  any  improper  use  of 
money,  or  any  promise  to  pay  money  to  influence  elections. 

The  statute  of  Westminster  cited  in  Douglass,  is  this :  ^'  And 
because  elections  ought  to  be  free,  the  king  commandeth  upon 
great  forfeiture  that  no  men  by  force  of  arms,  nor  by  malice  or 
menacing,  shall  disturb  any  to  make  free  election  :*'  8  Edward  I., 
ch.  5  (a.  d.  1276).  The  same  principles  have  frequently  been 
recognised  in  this  country.  The  cases  in  New  Hampshire,  cited 
by  the  counsel  for  the  defendant,  are  to  the  effect  that  it  is  against 
public  policy  to  sell  public  offices  to  those  who  will  pay  the  most 
for  them,  or  to  bestow  them  upon  those  who  will  discharge  their 
datieB  for  the  least  compensation.  It  seems  that  a  practice  had 
prevailed  in  that  state  of  putting  up  at  public  auction  and  disposing 
of  the  office  of  constable  to  the  highest  and  of  collector  to  the 
lowest  bidder.  In  Tucker  v.  Aiken,  7  N.  II.  140,  the  court  says : 
**  Setting  up  an  office  at  auction  in  the  manner  the  town  of  Derry 
did  in  this  instance,  has  all  the  mischief  of  a  sale.  It  has  a  ten- 
dency to  divert  the  attention  of  the  electors  from  the  qualifications  , 
of  the  candidates  to  the  terms  on  which  they  will  consent  to  serve, 
and  makes  the  choice  turn  upon  considerations  which  ought  not  to 
have  an  influence.  *  *  *  A  collector  thus  chosen  is  not  fit  to  be 
trusted  with  the  power  to  seize  the  goods  and  arrest  the  bodies  of 
citizens,  especially  of  citizens  who  do  not  concur  in  the  choice. 
And  if  an  action  of  trespass  had  been  brought  against  Stowell  for 
taking  the  goods  mentioned  in  the  declaration,  he  would  probably 
have  found  it  very  difficult  to  show  a  legal  defence.  In  such  a 
case  the  legality  of  his  election  might  have  been  examined  and 
settled." 

Here  is  a  strong  intimation  that  an  election  thus  obtained  is 
^oid,  and  such  is  the  fair  inference  to  be  deduced  from  the  other 
cases  in  that  state.  If  void,  it  is  because  the  means  employed  to 
secure  the  election  contain,  so  far  as  the  public  and  the  state  are 
concerned,  all  the  essential  elements  of  bribery.  It  should  also 
be  observed  that  the  question  in  that  state  was  not  presented  by 
&Q7  constitutional  or  statutory  provision,   but   was    considered 
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entirely  on  common-law  grounds.  In  Alvord  v,  Collins,  20  Pick. 
428,  the  court  say :  "  We  fully  recognise  the  validity  of  the 
objection  to  the  sale  of  oflBces,  whether  viewed  in  a  moral,  political 
or  legal  aspect.  It  is  inconsistent  with  sound  policy.  It  tends  to 
corruption.  It  diverts  the  attention  of  the  electors  from  the  per- 
sonal merits  of  the  candidates  to  the  price  to  be  paid  for  the  office. 
It  leads  to  the  election  of  incompetent  and  unworthy  officers,  and 
on  their  part  to  extortion  and  fraudulent  practices  to  procure  a 
remuneration  for  the  price  paid.  Nor  can  we  discover  a  difference 
in  principle  between  the  sale  of  an  office  for  a  valuable  considera- 
tion and  the  disposing  of  it  to  the  person  who  will  perform  its 
duties  for  the  lowest  compensation.  In  our  opinion,  the  same 
objection  lies  against  both.*' 

That  court  thus  agreed  to  the  doctrine  of  the  New  Hampshire 
court,  but  held  that  a  collector  of  taxes  was  not  within  the  prin- 
ciple, because  his  employment  is  not  a  public  office. 

A  very  notable  case,  in  which  the  same  principle  was  applied  by 
the  legislature  of  Massachusetts,  occurred  in  the  year  1810.  It 
seems  that  certain  towns  were  each  entitled  to  several  representa- 
tives in  the  legislature,  and  among  them  the  town  of  Gloucester  was 
entitled  to  six  representatives.  Each  town  was  required  by  law  to 
pay  its  own  member,  and  for  economical  reasons  the  town  of 
Gloucester  usually  returned  but  two  instead  of  six.  For  political 
reasons  it  was  thought  desirable  that  the  town  should  elect  a  full 
delegation,  and  therefore  certain  individuals,  with  a  view.to  induce 
the  town  to  do  so,  gave  a  bond  for  the  use  of  the  inhabitants,  con- 
ditioned that  the  whole  expense  of  a  full  representation  should  not 
exceed  the  pay  of  two  members,  and  six  members  were  accordingly 
elected.  Although  the  members  elected  had  no  agency  in  procuring 
such  bond  to  be  given,  the  House  of  Representatives,  by  a  vote  of 
224  to  125,  declared  the  election  void  and  the  seats  of  the  whole 
delegation  from  Gloucester  vacated :  Reports  of  Controverted 
Election  Cases,  by  Gushing,  Story  and  Josselyn  (Mass.)  97,  Glovr 
cester  Case. 

The  doctrine  which  we  think  is  established  by  the  foregoing 
authorities,  and  which  we  believe  to  be  sound  in  principle,  is,  that 
a  vote  given  for  a  candidate  for  a  public  office,  in  consideration  of 
his  promise,  in  case  he  shall  be  elected,  to  donate  a  sum  of  money 
or  other  valuable  thing  to  a  third  party,  whether  such  party  be  an 
individual,  a  county  or  any  other  corporation,  is  void.    The  power 
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to  reject  such  vote  is  not  vested  in  the  election  canvassers,  but  is 
vested  in  the  court,  when  called  upon  to  determine  judicially  the 
result  of  the  election.  The  grounds  upon  which  this  doctrine  is 
based  are  so  clearlj  and  fully  stated  in  the  above  extracts  from 
the  authorities,  that  it  seems  unnecessary  to  repeat  them.  Indeed 
every  intelligent  person  knows  that  free,  unbiassed  and  (in  the 
language  of  some  of  the  books)  indifferent  elections  are  absolutely 
essential  to  the  existence  of  free  institutions. 

It  was  argued  by  the  learned  attorney-general  that  the  proposi- 
tion made  by  the  relator  to  the  voters  of  Vernon  county  was 
merely  a  protest  against  high  salaries.  And  being  in  the  direction 
of  reform  and  economy  in  public  expenditures,  should  rather  be 
commended  than  .censured. 

Promises  made  to  the  people  by  candidates  for  public  office, 
that  if  elected  they  will  practise  a  rigid  economy  in  the  expendi- 
tures of  their  several  departments,  are  unobjectionable,  and  if  the 
successful  candidate  fulfils  his  pledges  in  that  behalf,  he  is  entitled 
to  commendation.     In  such  case  the  candidate  only  promises  to 
perform  a  legal  and  a  moral  duty.     For  example,  should  a  candi- 
date for  governor  promise  that,  if  elected,  he  would  discharge  all 
persons  employed  by  the  state  whose  services  are  not  needed,  or 
that  he  would  prevent  all  unnecessary  expenditure  of  public  funds, 
so  far  as  he  may  have  power  to  do  so ;  this  is  only  a  promise  that, 
if  elected,  he  will  in  those  respects  faithfully  perform  the  duties 
of  his  office.     In  other  words,  it  is  a  promise  that  he  will  not 
nolate  his  official  oath.    But  should  such  candidate  propose  to  the 
voters  and  tax-payers  of  the  state  that  if  they  will  elect  him  to  the 
office  of  governor,  he  will  serve  the  state  therein  gratuitously  or 
for  one-half  the  salary  allowed  by  the  constitution,  and  pay  the 
rent  of  an  executive  office  and  the  expenses  of  fuel,  stationery  and 
other  incidentals  pertaining  thereto,  out  of  his  own  pocket,  his 
proposition  has  an  entirely  different  aspect.     In  the  one  case  the 
candidate  promises  that,  if  he  is  elected,  he  will  regard  his  official 
oath  and  faithfully  and  honestly  discharge  his  official  duty;  while 
iu  the  other  case  he  proposes  to  buy  the  office  with  promises  to  pny 
therefor  in  personal  services  or  money  or  both.     The  one  tends  to 
economy  and  true  reform,  but  the  tendency  of  the  other  is  to* 
introduce  into  elections  a  most  mischievous  element,  very  nearly 
allied  to  bribery — an  element  which  never  has  been  tolerated  (and! 
^^ver  can  be  with  safety)  by  any  free  government.     But  we  aro- 
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told  that  propositions  similar  to  that  of  the  relator  are  very  fre- 
quently made  by  candidates  for  public  offices.  We  have  seen  no 
case  in  the  books,  and  none  is  within  the  recollection  of  any  mem- 
ber of  this  court,  before  the  present  case  was  brought  to  our  notice, 
where  a  candidate  for  an  important  judicial  office  has  offered  to 
donate  money  or  official  services  to  the  public  as  a  consideration 
for  his  election.  We  must  be  permitted,  therefore,  to  doubt 
whether  such  transactions  are  of  frequent  occurrence.  On  the 
contrary,  we  think  they  are  not  sustained  by  an  enlightened  public 
sentiment,  and  that  they  occur  very  rarely.  If  the  course  pur- 
sued by  the  relator  should  receive  judicial  sanction,  it  is  more 
than  probable  that  all  those  public  offices  which  are  deemed 
desirable  would  in  time  become  the  objects  of  pecuniary  bids  or 
offers,  and  in  many  cases  would  be  bestowed  upon  the  highest 
bidders,  without  much  regard  to  their  fitness  for  the  positions  thus 
purchased  by  them.  At  least  such  would  be  the  inevitable  ten- 
dency. The  evils  of  such  a  condition  are  of  very  grave  import, 
and  we  are  warned  by  the  experience  and  wisdom  of  centuries  to 
avoid  them. 

When  our  elections  to  fill  public  offices  cease  to  express  the  free, 
intelligent  and  unbiassed  judgment  and  choice  of  the  electors ; 
when  they  shall  be  controlled  or  materially  influenced  by  pecuniary 
offers  made  by  the  candidates,  whether  to  the  electors  or  to  the  mu- 
nicipality (which  is  but  the  aggregation  of  the  electors),  a  most  vital 
condition  of  free  government  will  be  disregarded.  The  tendency 
might  be,  in  such  case,  to  banish  from  the  public  service  all  who  will 
not  pay  for  the  privilege  of  being  employed  therein,  and  to  fill  it 
with  less  scrupulous,  and  therefore  less  trustworthy  and  less  de- 
serving men.  Elections  by  the  people  might  thus  cease  to  express 
the  free  and  unbiassed  judgment  and  will  of  the  people,  but  might 
be  controlled  by  mercenary  considerations,  either  public  or  private, 
or  both,  and  would  thus  speedily  and  justly  fall  into  public  con- 
tempt. So  far  as  we  are  advised,  no  judicial  tribunal  has  given 
any  countenance  whatever  to  any  practice  or  act  which  tends  in 
that  direction,  but  the  courts  have  steadily  held  that  popular 
elections  must  be  kept  free  from  any  taint  of  corruption,  and  from 
all  improper  or  unlawful  influences  whatever.  We  have  no  dis- 
position to  depart  from  this  line  of  adjudication.  On  the  con- 
trary, where  the  opposite  doctrine  is  asserted  in  any  of  the  cases, 
we  should  not  follow  them.     We  would  not  hold  that  a  man  may 
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buy  a  public  office,  especially  a  most  important  and  responsible 
judicial  office,  just  as  he  would  buy  a  horse  at  auction,  that  is,  by 
offering  to  pay  more  for  it  than  any  other  person  is  willing  to  pay. 
We  can  never  give  the  sanction  of  this  court  to  a  doctrine  so  per- 
nicious. 

Reference  should  be  made  to  the  cases  which  have  sustained  the 
validity  of  bids  or  pecuniary  offers  to  secure  the  location  of  public 
buildings  at  some  particular  place.  We  have  no  controversy  with 
these  cases  here. 

The  distinction  between  the  election  of  public  officers  to  whom, 
for  the  time  being,  the  exercise  of  the  functions  of  sovereignty  is 
intrusted,  and  the  mere  choice  of  a  site  for  a  public  building,  is  quite 
apparent.  The  former  involves,  or  may  involve,  the  integrity  of  the 
government  and  the  preservation  of  the  principles  upon  which  it  is 
founded,  while  the  latter  is  only  a  matter  of  public  convenience  or 
pecuniary  interest,  involving  no  fundamental  principle  whatever. 

It  follows  from  the  foregoing  views  that  if  the  defendant  suc- 
ceeds in  showing,  as  he  alleges  in  his  answer,  that  a  number  of  the 
electors,  exceeding  the  majority  of  the  relator,  were  influenced  to 
vote  for  the  relator  solely  by  reason  of  the  offers  or  propositions 
made  by  him  as  aforesaid,  the  votes  so  obtained  should  be  rejected 
and  the  defendant  adjudged  entitled  to  the  office. 

The  demurrer  to  the  answer  must  therefore  be  overruled. 

The  foregoing  opinion  meets  the  ques-  stock  ring  woald  openly  bay  the  Fresi- 
tion  inTol7ed  in  the  proper  spirit  as  a  dency  itself  with  panem  et  circenses  f 
pure  question  of  law,  to  be  determined  It  is  probable  that  the  relator  in  the 
upon  clear  principles  or  aathoritative  present  case  was  actaated  by  an  honest 
precedents.  But,  except  that  in  all  such  though  most  injudicious  spirit  of  public 
cases  what  may  be  called  the  historical  economy,  but  the  principle  is  not  for  a 
method  of  treatment,  is  the  safest  and  moment  to  be  tolerated.  It  is  the  busi- 
tnost  satisfactory,  it  is  almost  a  pity  ness  of  courts  and  lawyers  to  guard 
that  the  court  took  the  trouble  to  cite  against  the  entering  wedge ;  the  strin- 
iQthorities  or  arguments  on  such  a  sub-  gency  of  precedent  to  govern  even  hard 
jea.  If  the  courts  should  support  such  cases  in  accordance  with  principle,  some- 
means  of  electioneering,  how  long  would  times  at  the  expense  of  individual  jus- 
it  be  before  some  ambitious  silver-miner  tice,  has  no  other  justification, 
or  the  representative  of  a  New   York  J.  T.  M. 
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Court  of  Appeah  of  Maryland, 
CARSON'S  ADM'RS  it  al.  r.  PHELPS,  Trustee,  et  al. 

Carson  beiojj  indebterl  to  an  estate  of  which  he  was  trustee  rndde  a  deed  of  cer- 
tain of  his  real  estate  to  himself  as  tnistee.  The  deed  was  formally  prepared  by 
counsel  onder  his  instraction  and  he  executed  and  arknowled^red  it,  hot  did  not 
place  it  on  rcconl.  After  his  death,  insolvent,  it  was  found  among  the  papers  of 
the  trust  cstAte  in  his  possession.  Hefd^  1.  That  the  circumstances  were  sufficient 
proof  of  a  delivery,  and  2.  That  the  deed  created  a  valid  and  binding  trust  against 
Carson  and  his  representatives  and  that  the  cestttis  qtie  iruxt  were  therefore  entitled 
to  the  property  in  preference  to  the  administrator  and  cre<litors. 

The  omission  of  a  stamp  on  the  deed  did  not  render  it  invalid  or  inadmissible  in 
evidence,  in  the  absence  of  proof  that  the  stamp  was  omitted  with  intent  to  defraud 
the  revenue. 

The  provision  of  the  Maryland  Code  requiring  an  affidavit  that  the  consideration 
of  a  mortgage  is  true  and  6on^  Jide  applies  to  technical  mortgages  only,  not  to 
deeds  of  tru»t. 

Appeal  from  the  Circuit  Court  of  Baltimore.  The  facts  appear 
in  the  opinion  of  the  court,  which  was  delivered  by 

Bartol,  C.  J. — This  is  a  contest  among  the  creditors  of  Thomas 
J.  Carson,  deceased,  as  to  the  proper  distribution  of  the  money 
arising  from  the  sale  of  his  real  estate,  made  by  Randolph  Barton, 
Esq.,  trustee.  The  property  sold  consists  of  two  of  the  lots  of 
ground  described  in  the  deed  of  the  27th  day  of  April  1868,  exe- 
cuted and  acknowledged  by  Thomas  J.  Carson,  and  purporting  to 
convey  to  himself  as  trustee,  seven  lots  of  ground  in  trust  for  the 
uses  and  purposes  therein  mentioned.  The  appellee,  Phelps,  is 
the  trustee  under  the  will  of  the  late  Samuel  C.  Edes,  appointed 
in  the  place  of  Thomas  J.  Carson,  deceased,  and  the  other  ap- 
pellees are  the  eestuis  que  trust  under  the  same  will,  and  claim 
under  the  deed  of  the  27th  day  of  April  1868,  a  lien  and  priority 
in  the  fund,  as  against  the  general  creditors  of  Carson,  who  were 
such  prior  to  the  execution  of  the  deed. 

This  lien  and  priority  was  allowed  by  the  Circuit  Court  in  rati- 
fying the  auditor's  accounts  C.  and  D.,  and  is  resisted  by  the 
appellants  upon  several  grounds  which  will  be  noticed  hereafter. 
The  main  question  to  be  considered  is  the  operation  and  effect  of 
the  deed  of  April  27th  1868.  The  deed  remained  in  the  posses- 
sion of  Thomas  J.  Carson,  and  some  months  after  his  death,  was 
found  among  his  papers  relating  to  the  estate  of  Edes,  and  was  by 
his  administrators  delivered  to  Mrs.  Long,  the  administratrix  de 
bonis  non  of  Edes. 
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The  appellants  contend^  tuat  the  dcecl  having  been  retained  ia 
Carson's  possession  during  his  lifetime,  never  was  delivered  by 
him,  and  never  became  operative  as  a  conveyance,  or  a  contract 
for  a  conveyance.  They  further  contend  that  even  if  the  deed 
had  been  delivered,  it  is  not  valid  at  law,  and  will  not  be  held  good 
in  equity  as  a  contract;  because  being  ia  the  nature  of  a  mortgage 
an  affidavit  ^'  that  the  consideration  was  true  and  b<md  fide^''  ais 
prescribed  by  the  Code,  art,  24,  sec.  29,  was  necessary  to  render 
it  valid  against  creditors.  It  is  also  objected  that  the  deed  is 
invalid  for  want  of  the  stamp  required  by  the  Act  of  Congress 
then  in  force.  With  respect  to  the  last  objection,  the  want  of  a 
stamp,  this  defect  appears  to  have  b^en  supplied  by  the  affixing 
of  a  stamp,  and  the  payment  to  the  collector  of  the  penalty  pre- 
scribed by  the  Act  of  Congress,  which  was  held  in  Cook  v.  Eng^ 
land^  27  Md.  28,  and  Dower  v.  Cuihway  Id.  354,  to  be  a  sub- 
stantial compliance  with  the  stamp  law.  But  if  this  be  not  so,  the 
want  of  the  stamp  would  not  make  the  instrument  invalid,  or 
render  it  inadmissible  in  evidence,  in  the  absence  of  proof  that 
the  stamp  was  omitted  with  intent  to  defraud  the  revenue,  as  was 
decided  at  the  present  term  in  Black  v.  Woodrow  ^  Rwiiardson^ 
following  and  adopting  the  construction  of  the  Acts  of  Congress, 
which  was  established  by  the  Supreme  Court  in  Campbell  v.  WiU 
cox,  10  Wall.  422. 

As  to  the  want  of  an  affidavit,  the  Code,  art.  24,  sec.  29.  declares 
that  "  no  mortgage  shall  be  valid,  except  as  between  the  parties 
thereto,  unless  there  be  endorsed  thereon  an  oath  or  affirmation  of 
the  mortgagee,  that  the  consideration  in  said  mortgage  is  true  and 
bond  fide  as  therein  set  forth."  This  provision  has  beon  construed 
as  applying  to  "  deeds  of  mortgage  technically  such  and  not  to  deeds 
of  trust:"  Stoekett  v.  Hollyday,  9  Md.  492,  499.  This  instrument 
is  by  its  terms  and  operation  a  deed  of  trust  not  a  mortgage ;  the 
grantee  took  the  property  not  as  a  mortgagee  but  as  trustee,  not  only 
in  name  but  in  reality,  both  from  the  nature  of  the  estate  conveyed 
to  him,  and  from  his  rights  and  duties  thereunder ;  the  property  was 
intended  to  be  held  by  the  grantee,  as  trustee  for  the  benefit  of  the 
parties  therein  named  as  eestuis  que  trust ;  no  equity  of  redemption 
in  the  property  remained  in  the  grantor ;  but  there  was  a  resulting 
trust  in  his  favor,  under  which  after  the  exercise  of  the  power  of 
sale  by  the  trustee,  he  would  be  entitled  to  receive  in  money,  any 
balance  that  might  remain  after  the  purposes  of  the  trust  were 
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accomplished  by  paying  to  the  eestuis  que  triAst  in  remainder 
under  Ede*s  will,  their  respective  shares  of  the  trust  fund.  It  is 
very  clear  to  us  that  to  such  an  instrument,  the  provision  of  the 
Code  has  no  application,  and  that  no  affidavit  was  necessary. 

The  dee<I  was  regularly  executed  by  Carson,  attei>ted  and   for- 
^mally  acknowledged  according  to  law.     To  make  it  operative  as  a 
conveyance  delivery  was  necessary.     Was  it  delivered  ?  this  is  the 
next  question  to  be  considered. 

The  law  on  this  subject  is  correctly  stated  by  the  judge  of  the 
Circuit  Court,  ^^  that  no  particular  form  of  procedure  is  necessary 
to  effect  a  delivery ;  it  may  be  by  word:*  or  acts,  or  by  both  com- 
bined; but  in  all  cases  the  intention  that  it  shall  be  a  delivery 
must  exist,  and  acceptance  may  be  presumed  from  the  grant ee*s 
possession."  But  the  learned  judge  adds  that  '^in  this  case  the 
possession  is  equivocal,  the  grantor  and  grantee  being  the  same 
person,''  and  he  came  to  the  conclusion  that  'Hhere  are  no  cir- 
cumstances from  which  an  intention  to  deliver  can  be  inferred." 
In  this  conclusion  we  do  not  concur.  An  examination  of  the  in- 
strument with  the  facts  and  circumstances  attending  the  trans* 
action  has  satisfied  us  that  there  was  a  valid  and  effectual  delivery 
of  the  deed,  and  that  such  was  the  intention  of  Carson.  It  was 
not  a  mere  voluntary  deed,  but  founded  upon  a  valuable  considera- 
tion. Carson  as  trustee  under  the  will  of  Edes  had,  by  the  order 
of  the  Orphans'  Court,  obtained  possession  of  the  fund  remaining 
in  his  hands  as  executor ;  he  was  under  the  strongest  legal  and 
moral  obligation  to  secure  it  to  the  parties  entitled,  the  beneficia- 
ries under  the  will.  In  addition  to  this,  as  shown  by  the  recitals 
in  the  deed,  he  had  upon  their  request  made  an  express  contract 
to  secure  the  same.  For  that  purpose  the  deed  was  prepared  by 
his  attorney  at  his  instance,  and  was  formally  executed,  attested 
and  acknowledged,  and  was  by  him  carefully  preserved  among  the 
papers  relating  to  the  trust  estate.  It  is  difficult  to  explain  these 
facts  upon  any  other  theory,  than  an  intention  on  his  part  that 
the  deed  should  operate  as  a  creation  or  declaration  of  trust  for 
the  benefit  and  security  of  the  parties  in  whose  fevor  it  was  made. 
The  fact  that  the  paper  remained  in  his  possession  can  have  little 
force  or  significance,  in  disproving  a  delivery.  Being  a  con- 
veyance to  himself  as  trustee,  after  its  acknowledgment,  it  was 
in  his  possession  in  that  character,  and  no  longer  under  his  moral 
or  lawful  control  as  an  individual.     There  could  be  nothing  equivo- 


CARSON'S  ADSTRS  o.  PHELPS.  103 

cal  in  sQch  possession,  as  it  was  his  legal  duty  to  hold  the  deed  as 
trustee,  the  law  presumes  the  possession  was  held  by  him  in  that 
character.  '^  If  a  tra«(tee  act  ambiguously,  he  cannot  afterwards 
take  advantage  of  the  doubt,  and  say  he  acted  not  as  trustee,  but 
in  some  other  character:"  Lewin  on  Trusts  168. 

^'  Where  a  man  has  several  capacities,  and  is  found  in  possession  of 
property,  the  law  will  attach  the  possession  to  the  capacity  in  which 
of  right  it  ought  to  be  held  :*'  Fliekinger  v.  Hall^  5  Gill  60. 

The  omission  of  Carson  to  place  the  deed  upon  record,  is  relied 
on  by  the  appellants  as  a  significant  fact  to  show  that  he  did  not 
intend  it  as  a  complete  and  binding  act,  but  we  think  this  is  ex- 
plained by  the  fact  that  he  considered  himself  perfectly  solvent  as 
late  as  1869,  as  proved  by  the  witness  Vickery, 

Being  of  opinion  that  the  deed  was  perfected  by  delivery,  and 
that  Carson's  possession  of  it  was  in  the  character  of  trustee,  it 
operated  to  create  a  perfect  and  valid  trust  in  favor  of  the  appel- 
lees. ^^If  a  settlor  propose  to  convert  himself  into  a  trustee, 
there  the  trust  is  perfectly  created  and  will  be  enforced  so  soon  as 
the  settlor  has  executed  an  express  declaration  of  trust,  intended 
to  be  final  and  binding  upon  him,  and  in  this  case  it  is  immaterial 
whether  the  nature  of  the  property  be  legal  or  equitable,  whether 
it  be  capable  or  incapable  of  transfer :"  Lewin  on  Trusts  KiQ. 

The  same  doctrine  is  stated  in  Hill  on  Trustees  51m,  and  on 
page  63,  the  author  says:  **  A  trustee  of  real  or  personal  property 
may  be  created  by  any  formal  instrument,  whether  deed  or  will, 
which  passes  the  legal  title  to  the  trust  estate,  and  contains  a 
proper  declaration  of  trust,  or  without  any  transmutation  of  pos- 
session, the  owner  of  property  may  convert  himself  into  a  trustee 
of  it,  by  a  proper  declaration  of  trust." 

We  refer  also  to  Maccubbin  v.  Oromwell^  7  G.  &  J.  137,  163, 
164,  and  to  Aldridge  ^  Higdon  v.  WeemB  ^  Hull^  2  G.  &  J.  37, 
47,  48. 

This  trust  thus  validly  created  is  binding  against  Carson  and 
his  representatives ;  and  notwithstanding  the  failure  to  record  the 
deed  it  is  valid  and  will  be  enforced  in  equity  against  his  general 
creditors.  This  doctrine  is  well  settled  and  has  been  recognised 
in  Maryland  in  a  great  number  of  cases,  and  is  alike  applicable 
whether  the  trust  is  expressly  created  by  deed  unrecorded,  or  whether 
it  arises  from  a  valid  contract  in  writing  for  specific  security :  Me- 
Mechen  v.  Magg%^  4  H.  &  G.  132 ;   Tieman  v.  Poor^  1  G.  &  J. 


104  CARSON'S  ADM'BS  r.  PHELPS. 

216;  Moale  v.  Buchanan,  11  G.  &  J.  315;  Eepp  v.  liepp,  1? 
6.  &  J.  341;  Alexander  v.  Ghiaeliny  5  G.  139,  185;  Price  v. 
McDonald,  1  Md.  403,  414,  415 ;  Johnson  v.  Canbi/,  29  Md.  216. 
In  this  case  the  effect  of  the  decision  of  the  Circuit  Court  in  rati- 
fying accounts  C  and  D,  was  to  give  to  the  appellees  a  lien  and 
priority  over  the  general  creditors  of  Carson,  who  were  such  at 
the  time  the  deed  was  executed :  as  to  the  subsequent  creditors, 
that  is  to  say,  those  who  became  creditors  after  the  date  of  the 
deed,  they  were  allowed  to  share  pro  rata  in  the  distribution,  in 
the  same  manner  as  if  the  deed  had  not  been  mac^e.  This  mode 
of  distribution  was  adopted  in  conformity  with  the  ruling  in  Pan- 
nell  V.  Farmers  Bank,  7  H.  &  J.  202,  which  was  a  case  of  unre- 
corded mortgage.  Whether  that  rule  was  applicable  to  the  present 
case,  it  is  not  necessary  to  decide.  The  appellees  have  made  no 
objection  to  the  account,  or  claimed  any  priority  over  the  subse- 
sequent  creditors.  So  far  as  the  appellants  are  concerned  there 
can  be  no  doubt  or  question  of  the  equitable  rights  of  the  appel- 
lees to  their  lien  upon  the  fund,  and  to  the  priority  allowed  them 
in  account  C. 

The  provisions  of  the  Code,  art.  24,  sees.  19  and  21,  allowing 
deeds  relating  to  land  duly  acknowledged,  to  be  recorded  at  any 
time,  saving  the  rights  of  creditors  and  purchasers  without  notice, 
cannot  be  construed  as  impairing  the  rights  of  parties  claiming 
under  a  trust,  or  as  affecting  in  any  manner  the  equitable  rights 
and  liens  of  parties,  as  recognised  by  the  established  doctrines  of 
courts  of  equity. 

It  appears  from  the  record  that  at  the  time  the  deed  of  trust 
was  executed  the  property  therein  described  was  encumbered  by 
a  previous  mortgage  executed  by  Carson,  which  contained  a  cove- 
nant providing  for  its  payment  by  voluntary  sales  of  the  property 
mortgaged.  Five  of  the  seven  lots  were  afterwards  sold  and  the 
mortgage  released.  The  effect  of  that  was  simply  to  remove  the 
prior  encumbrance  and  leave  the  two  remaining  lots  unencumbered, 
subject  to  the  equitable  rights  of  the  cestuia  que  trust  under  the 
deed,  and  gives  no  right  to  the  appellants  to  claim  a  marshalling 
of  the  fund,  so  as  to  subject  the  two  remaining  lots  to  the  pay- 
ment of  a  proportional  part  of  the  original  mortgage-debt.  There 
is  no  evidence  in  the  case  to  lay  the  foundation  for  any  such  claim ; 
and  it  is  very  clear  that  the  rights  of  the  appellees  to  their  lien 
and  priority  under  the  deed,  could  not  be  impaired  either  by  the 
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payment  of  the  mortgage  by  Carson,  or  by  the  breach  of  trust 
committed  by  him  in  selling  a  portion  of  the  property. 

We  agree  with  the  judge  of  the  Circuit  Court,  that  there  is  no 
just  ground  for  charging  the  appellees  with  laches  in  aBserting 
their  rights,  and  being  of  opinion  for  the  reasons  stated  that  the 
accounts  C  and  D  were  properly  ratified,  the  order  of  the  Circuit 
Court  is  affirmed  and  the  cause  remanded. 


United  States  Circuit  Court.     District  of  Virginia, 

THE  UNITED  STATES  v.  THE  PETERSBURG  JUDGES  OF  ELECTION. 
THE  SAME  c.  THE  PETERSBURG  REGISTRARS  OF  ELECTION. 

An  indictment  charged  that  defendants  unlawfully  prevented,  &o.,  from  voting  at 
•  manicipal  election  in  Petershurpr,  certain  leprally  re);;i<:tered  voters  qualified  ac- 
cording; to  law.  Another  indictment  charged  that  defendants  refused  to  re^^ister  cer- 
tain legally  qualified  electors  of  Afric^h  descent,  as  rotem  at  the  said  election.  On 
demurrer  it  was  held,  by  Bowd,  Circuit  J.,  that  the  indictments  were  sufficient, 
and  that  the  motive  of  hostility  to  race,  &c.,  might  be  inferred  from  the  acts 
charged  ;  by  Hughes,  J.,  contrd^  that  the  indictments  were  defective  for  not  charg- 
ing that  the  acts  were  done  on  account  of  race,  color  or  previous  condition  of  ser- 
vitude, and  that  they  should  be  quashed. 

Per  HuoHES,  J.  The  4th  section  of  the  Enforcement  Act  of  May  31  st  1870, 
is  not  founded  on  the  Fifteenth  Amendment  and  is  unconstitutional. 

Id.  The  Federal  Courts  have  no  jarisdiction  to  protect  rights  which  accrue  from 
the  citizenship  of  a  state,  bat  only  such  as  accrue  from  citizenship  of  the  United 
States.  The  right  to  vote  belongs  to  the  former  class.  It  is  not  a  natural  or 
inherent  right  but  a  priviUffe  conferred  or  withheld  by  the  several  states  in  their 
own  discretion.  The  only  guarantee  of  the  United  States  in  this  connection  is 
under  the  Fifteenth  Amendment,  that  no  state  shall  deny  or  abridge  the  privilege 
on  account  of  race,  color  or  previons  condition  of  servitude.  The  only  case  in 
which  the  Federal  courts  can  entertain  jurisdiction  of  any  question  upon  this  right 
is  where  a  violation  of  this  guarantee  is  alleged. 

The  cases  first  named  above  were  indictments  against  the  judges  who 
held  the  municipal  election  of  Petersburg  in  1874,  respectively  at  eight 
precincts  in  that  city.  They  charged  that  at  a  municipal  election  held 
there  on  the  2d  May  1874,  these  defendants  (respectively  naming  three 
at  each  precinct)  did  unlawfully  prevent  and  obstruct  from  voting  divers 
persons,  to  wit :  A,  B,  &c.,  **  citizens  of  the  United  States,  twenty-one 
years  old,  residents  of  A'^irginia  for  more  than  twelve  months,  and  of 
Petersburg  for  more  than  three  months,  resident  and  legally  registered 
voters  in  said  election,  and  otherwise  qualified  by  law  to  vote  at  said 
election/'  at  the  said  precincts  respectively. 

The  second  cases  above  named  were  indictments  against  the  defendants 
for  refusing  to  register  as  voters  certain  citizens,  &c.     Seepostea,  p.  113. 

The  defendants  demurred  to  the  indictments  on  the  grounds, 

1.  That  there  is  no  averment  in  any  of  the  counts  in  the  said  indict- 
VoL.  XXIII.— 14 


106  U.  8.  V.  PETERSBURG  JUDGES  OF  ELECTION. 

meat  that  the  acts  of  commission  and  omission  charged  as  criminal  in 
said  indictment  were  done  or  omitted  to  be  done  because  or  on  account 
of  **  race,  color,  or  previous  condition  of  servitude "  of  the  persons 
whose  rights  are  averred  to  have  been  denied,  diminished,  impaired,  or 
obstructed,  by  the  alleged  acts  of  commission  and  omission  of  the 
defendants. 

2.  That  the  said  acts  and  omissions  are  not  averred  to  have  been  done 
under  color  or  in  execution  of  any  state  law  or  authority. 

3.  That  the  Act  of  Congress,  or  that  part  of  it  on  which  the  said  in- 
dictment is  formed,  is  unconstitutional  and  void. 

R.  T,  Daniely  for  the  demurrers. 

L,  L,  Lewii,  District  Attorney,  for  the  United  States. 

Bond,  Circuit  J.,  did  not  deliver  a  written  opinion »  but  was  in  favor 
of  overruling  the  demurrers,  on  the  ground,  that  as  the  motives  of  men 
cannot  be  looked  into  or  proved,  except  by  their  acts,  it  is  sufficient  to 
charge  that  citizens  of  the  United  St^ites  were  prevented  from  voting, 
and  that  the  motive  of  hostility  to  race  may  be  inferred  from  the  act  of 
preventing  a  colored  voter  from  voting 

Hughes,  District  J. — If  the  election  described,  instead  of  being  for 
municipal  officers,  had  been  for  a  member  of  Congress  or  presidential 
electors  of  the  United  States,  these  indictments,  for  reasons  which  need 
not  here  be  set  forth,  would  have  been  valid  to  give  jurisdiction  to  this 
court,  and  would  have  been  founded  on  those  sections  of  the  Enforce- 
ment Acts  of  Congress  which  expressly  relate  to  national  elections. 

On  the  other  hand,  if  the  indictments  had  charged  that  the  persons 
prevented  from  voting  at  this  state  election  were  persons  of  Saxon,  Celtic, 
Mongol,  African,  or  other  descent,  and  that  the  defendants  prevented 
them  from  voting  on  account  of  race,  then,  being  founded  upon  those 
sections  of  the  Enforcement  Acts  which  were  designed  to  enforce  the 
Fifteenth  Amendment  of  the  National  Constitution,  they  would  have 
given  jurisdiction  to  this  court  ;  because  the  Fifteenth  Amendment 
expressly  declares  that  "  the  ri^^ht  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abrid<red  by  the  United  States  or  by  any  state 
on  account  of  race,  color,  or  previous  condition  of  servitude." 

The  offence  charged,  however,  is  clearly  not  within  either  of  these 
categories.  If  it  had  been,  the  jurisdiction  of  this  court  to  try  it  would 
have  been  undeniable. 

The  indictments  are  really  founded  upon  the  4th  section  of  the 
Enforcement  Act  of  May  31st  1^70.  which  declares  that  **  If  any  person, 
by  force,  bribery,  threats,  intimidation,  or  other  unlawful  means,  shall 
hinder,  delay,  prevent  or  obstruct,  *  *  *  any  citizen  from  doing 
any  act  required  to  be  done  to  qualify  him  to  vote,  or  from  voting  at 
any  election  [by  the  people  in  any  state,  territory,  district,  county,  city, 
parish,  townsnip,  school  district,  municipality,  or  other  territorial  sub- 
division], such  person  shall  for  every  such  offence  *  *  *  be  guilty 
of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  fined,  &c.,  or 
imprisoned,  &c.,  or  both,  at  the  discretion  of  the  court." 

This  section  is  clearly  not  founded  upon  the  Fifteenth  Amendment, 
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and,  if  oonstitutional  at  all,  is  so  only  by  virtue  of  the  cluuses  of  the 
Fourteenth  Amendment,  which  declare  as  follows:  "All  persons  born 
and  naturalised  in  the  United  States,  and  subject  to  the  juj-isdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein  they 
reside.  No  state  shall  make  or  enfurce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  CiVu«A«  o/^A«  United  StateSy  *  *  *  nor 
deny  to  any  person  the  equal  protection  of  the  laws.  Congress  shall 
have  power  to  enforce,  by  appropriate  legislation,  the  provisions  of  this 
arUole." 

If  this  language  of  the  Fourteenth  Amendment,  giving  to  Congress 
power  to  legislate  for  preventing  the  abridgment  of  the  rights  of  citi- 
seus  of  the  United  States,  were  not  qualified  by  another  provision  of  that 
amendment,  and  were  allowed  its  widest  signification,  then  it  is  broad 
enough  to  cover  the  4th  section  of  the  Enforcement  Act  of  May  1870, 
which  I  have  quoted,  in  the  broadest  signification  of  that  section's 
language ;  and  the  national  courts  would  have  jurisdiction  to  try  anj/ 
offence  abridging  anjf  right  of  any  citizen  of  the  United  States  on  any 
account ;  and  the  indictments  at  bar  would  give  jurisdiction  to  this  court 
over  the  offences  charged. 

But  is  this  language  to  be  so  interpreted  ?  Is  it  not  rather  to  be  limited 
by  construction  ?  If  the  latter,  then  the  language  is  to  be  construed 
according  to  rules  of  statutory  interpretation,  which  are  as  much  a  part 
of  the  statutory  law  as  the  statutes  themselves.  Although,  as  will  appear 
in  the  sequel,  it  is  unnecessary  for  me  to  do  so  with  reference  to  the  eight 
indictments  under  immediate  consideration,  I  shall  first  treat  this  clause  of 
the  Fourteenth  Amendment  as  if  it  were  not  qualified  by  any  other  clause 
in  that  amendment,  or  by  the  Fifteenth  Amendment. 

It  is  a  settled  principle  of  construction  that  all  instruments  are  to  be 
interpreted  according  to  their  real  intention  and  object;  and  when 
statutes  employ  general  terms,  those  terms  are  to  be  limited  in  giving 
effect  to  the  statutes,  according  to  the  real  meaning  of  their  authors, 
rather  than  according  to  their  literal  meaning,  so  as  to  correct  the  evil 
and  advance  the  remedy  contemplated  by  them.  The  illustration  of 
this  principle,  which  is  most  familiar  to  the  legal  profession,  is  that 
given  by  Blackstone,  Book  1,  p.  59.  A  law  of  Edward  III.  forbade  all 
ecclesiastical  persons  to  purchase  provisions  at  Rome.  If  the  term 
provisions  had  been  given  its  widest  meaning,  it  would  have  forbidden 
any  of  the  English  clergy  who  might  happen  to  be  at  Rome  from  buying 
food ;  but  the  statute  was  construed  with  reference  to  its  intention — 
which  was  to  prohibit  the  purchasing  of  nominations  by  the  Pope  to 
ecclesiastical  benefices  in  England,  which  at  that  day  were  called  pro- 
visions. 

It  is  a  general  principle  that  the  language  of  statutes  is,  if  possible, 
not  to  be  so  interpreted  as  to  produce  absurdity,  or  oppression,  or  evils 
greater  than  those  designed  to  be  remedied  by  them.  Indeed,  the  very 
fanction  and  province  of  a  court  is  to  construe  and  apply  the  law 
according  to  its  true  meaning  only,  and  for  securing  its  real  objects  alone. 

It  is,  therefore,  perfectly  competent  for  the  national  courts  to  dis- 
criminate between  *^  the  privileges  and  immunities  of  citizens  of  the 
United  States,"  alluded  to  by  the  Fourteenth  Amendment,  and  to  limit 
the  meaning  of  the  acts  of  Congress  passed  to  protect  them  (the  fourth 
section  of  the  first  Enforcement  Act  among  others),  so  as  to  make  them 
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conform  in  practice  to  the  spirit  of  the  Constitution  of  the  United 
States,  which  regards  the  National  Government  as  one  of  limited, 
express  powers,  and  the  governments  of  the  states  as  of  general 
powers,  not  expressly  enumerated.  The  authority  uf  the  courts  to 
enliirge  the  powers  of  the  National  Government  hy  constructiou  ha.s 
always  encountered  more  or  less  disfavor.  Their  authority  to  limit 
those  powers  by  construction  has  never  been  regarded  with  jealousy. 

The  only  difficulty  in  thus  discriminating  lies  in  ascertaining  the 
principle  on  which  to  proceed  and  the  line  of  di.stinction  to  be  drawn  in 
regard  to  the  privileges  of  the  citizens  of  the  United  States  intended 
to  be  protected.  I  flatter  myself,  however,  that  this  difficulty  can  easily 
be  surmounted  in  considering  the  questions  raised  upon  the  indictments 
before  us. 

The  Supreme  Court  of  the  United  States,  in  its  decision  in  the 
Slaughter-house  Caaei^j  16  Wallace  36,  has  taken  a  part  of  the  responsi- 
bility of  this  t-dsk  off  of  our  hands.  Those  were  cases  in  which  the 
subject  of  complaint  was  an  act  of  the  legislatui^  of  Louisiana. 
That  act  created  a  joint  stock  company;  empowered  it  to  hold  certain 
estate  near  the  city  of  New  Orleans;  required  that  all  animals  which 
should  be  slaughtered  within  a  large  territory  surrounding  that  city 
should  be  slaughtered  upon  the  premises  of  this  company ;  and  gave  it, 
in  these  and  other  respects,  exclusive  rights  in  abridgment  of  the  like 
rights  of  other  citizens,  and  especially  of  persons  following  the  trade  of 
butchering  in  the  are.i  described. 

The  United  States  Supreme  Court  held  that  the  National  courts  had 
no  jurisdiction  to  protect  citizens  of  Louisiana,  though  they  were 
citizens  of  the  United  States,  in  such  privileges  as  were  abridged  in  the 
act  of  incorporation  complained  of,  passed  by  the  legislature  and 
approved  by  the  Supreme  Court  of  the  state.  In  its  decision  in  these 
cases,  pronounced  by  Justice  Miller,  the  Supreme  Court  say,  16  Wal- 
lace 77,  78 :  "  Was  it  the  purpose  of  the  Fourteenth  Amendment, 
by  the  simple  declaration  that  no  state  should  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  to  transfer  the  security  and  protection  of  all  the  civil 
rights  which  we  have  mentioned  from  the  states  to  the  Federal  Govern- 
ment ?  And  where  it  is  declared  that  Congress  shall  have  power  to 
enforce  that  article,  was  it  intended  to  bring  within  the  power  of  Con- 
gress the  entire  domain  of  civil  rights  heretofore  belonging  exclusively 
to  the  states  ? 

"  All  this  and  more  must  follow  if  the  proposition  of  the  plaintiffs  in 
error  be  sound.  For,  not  only  are  these  rights  subject  to  the  control 
of  Congress  whenever  in  its  discretion  any  of  them  are  supposed  to  be 
abridged  by  state  legislation,  but  that  body  may  also  pass  laws  in 
alvance,  limiting  and  restricting  the  exercise  of  legislative  powers  by 
the  states,  in  their  most  ordinary  and  usual  functions,  as  in  its  judg- 
ment it  may  think  proper,  on  all  such  subject.**. 

'•  And  still  further,  such  a  construction,  followed  by  the  reversal  of 
the  judgment  of  the  Supreme  Court  of  Louisiana  in  these  cases,  would 
constitute  this  court  a  perpetual  censor  upon  all  legislation  of  the  states 
on  the  civil  rights  of  their  own  citizens,  with  authority  to  nullify  .«uoh 
as  it  did  not  approve  as  consistent  with  those  rights  as  they  existed  at 
the  time  of  the  adoption  of  this  amendment.     The  argument,  we  admit, 


U.  S.  V.  PETERSBURG  JUDGES  OF  ELECTION.  109 

is  not  always  the  most  conclusive  which  is  drawn  from  the  consequences 
urged  a^i^dinst  the  ndoption  of  a  particular  construction  of  an  instrument. 
But  when,  as  in  the  case  before  us,  these  consequences  are  so  serious, 
80  far-reachiug  and  pervading,  so  grent  a  departure  from  the  structure 
and  spirit  of  our  institutions ;  when  the  effect  is  to  fetter  and  degrade 
the  state  governments  by  subjecting  them  to  the  control  of  Congress  in 
the  exercise  of  powers  heretofore  universally  conceded  to  theon,  of  the 
most  ordinary  and  fundamental  character;  when,  in  fact,  it  radically 
changes  the  whole  theory  of  the  relations  of  the  state  and  Federal 
governments  to  the  people ;  the  argument  has  a  force  that  is  irresistible, 
ID  the  absence  of  language  which  expresses  such  a  purpose  too  clearly 
to  admit  of  doubt.  We  are  convinced  that  no  such  results  were  in- 
tended by  the  Congress  which  proposed  those  amendments,  nor  by  the 
legislatures  of  the  states  which  ratified  them.'' 

This  august  court  accordingly  decided  that  it  had  no  jurisdiction  to 
protect  the  privileges  which  were  abridged  by  the  act  of  incorporation 
complained  of,  the  privileges  abridged  being  those  which  belong  to  citi- 
zens of  the  state  as  such,  and  distinguished  from  those  which  attached 
to  them  as  citizens  of  the  United  States. 

Its  decision  authorizes  us  to  construe  the  clauses  of  the  Fourteenth 
Amendment  in  question,  and  the  Acts  of  Congress  passed  to  enforce 
them,  according  to  their  direct  historical  object,  rather  than  their  mere 
literal  meaning ;  and,  more  particularly,  so  to  construe  them  as  to  dis- 
criminate between  those  rights  of  the  citizen  which  he  has  as  a  citizen 
of  a  state  and  those  which  belong  to  him  as  a  citizen  of  the  United 
States. 

In  Corfield  v.  Coryell,  4  Wash.  C.  C.  Reports  871,  Justice  Wash- 
[NQTON  defined  the  privileges  and  immunities  which  belong  to  citizens 
of  the  states  as  such  to  be  those  which  he  called  ^'  fundamental ;"  such 
as  "belong  of  right  to  citizens  of  all  governments,  and  always  belonged 
to  citizens  of  the  several  states  of  this  Union  from  the  time  of  their 
independence."  They  embrace  those  rights  which  belong  to  a  man  as 
a  member  of  society,  together  with  those  which  the  Constitution  and 
laws  of  his  state  confer  upon  its  citizens 

On  the  other  hand,  the  rights  which  we  have  as  citizens  of  the 
United  States  are  such  as  are  implied  in  the  kinguage  of  Judge  Tanet, 
when  he  declared  that  *^  we  are  citizens  of  the  United  States  for  all  the 
great  purposes  for  which  the  Federal  government  was  established." 
For  instance,  a  man  as  a  citizen  of  Virginia  may  carry  on  a  business 
here  by  paying  a  certain  tax  ;  in  virtue  of  which  fact  a  citizen  of  Mary- 
laod,  as  a  citizen  of  the  United  States,  has  a  right  to  carry  on  the  like 
business  in  Virginia  by  the  payment  of  no  greater  tax.  So,  under  the 
Constitution. of  the  state,  a  man  born  in  Virginia  is  a  citizen  here  after 
a  certain  age  ;  by  virtue  of  which  fact  he  may  become,  under  the  Con- 
stitution of  the  United  States,  a  citizen  of  New  York  by  a  change  of 
residence  to  that  stat«.  This  parallel  between  the  rights  held  by  citi- 
zens, respectively,  in  their  two  characters^  might  be  run  out  through 
uia%  examples ;  but  the  distinction  is  too  plain  to  need  fnrther  illustra- 
tion. For  other  decisions  on  the  subject,  see  9  Wheat.  203;  11  Pet. 
102;  5  Wall.  471 ;  8  Id.  180;  9  Id.  41 ;  and  12  id.  430. 

Adopting  this  broad  distinction,  and  availing  of  the  authority  given 
by  the  Supreme  Court  io  its  decision  in  the  Slavghter-home  Casesy  the 
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national  courts  are  justified  in  refusing  to  take  cognisance  of  offences 
committed  in  violation  of  those  rights  which  belong  to  a  person  as  the 
citizen  of  a  state  not  created  or  conferred,  but  only  guaranteed  by  the 
National  Constitution  ;  and  in  confining  their  jurisdiction  to  those  rights 
which  belong  to  persons  peculiarly  in  their  character  as  citizens  of  the 
United  States. 

This  much  being  settled,  and  inasmuch  as  the  fourth  section  of  the 

enforcement  of  May,  1870,  concerns  only  the  citizen's  right  of  voting, 

**  it  is  only  necessary  to  inquire  how  the  right  of  voting  attaches  to  the 

citizen  ;  whether  in  his  character  as  a  citizen  of  the  state  or  in  that  of 

a  citizen  of  the  United  States. 

Before  the  adoption  of  the  Fourteenth  Amendment  a  man  was  a 
citizen  of  the  United  States  only  derivatively,  by  virtue  of  his  being  a 
citizen  of  a  state.  Such  was  the  principle  of  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Dred  Scott  v. 
San/ordj  19  Howard  393,  in  which  that  court  expressly  decided  that 
as  a  man  of  African  descent  was  not  the  citizen  of  any  state,  therefore 
he  could  not  be  a  citizen  of  the  United  States.  By  the  adoption  of  the 
Fourteenth  Amendment,  the  new  status  of  citizenship  of  the  United 
States,  independently  of  that  of  citizenship  of  the  state,  was  first  estab- 
lished ',  but  it  does  not  follow  that  the  incorporation  of  this  new  pro- 
vision into  our  national  polity  has  abolished  or  obliterated  the  line  of 
distinction  which  the  national  courts  had  claimed  the  power  to  draw 
between  the  rights  of  a  person  as  citizen  of  a  state  and  those  which  he 
had  as  citizen  of  the  United  States.  There  is  not  yet  any  general  act 
of  Congress  clothing  the  citizen  of  the  United  States  proprio  itgore 
with  all  the  rights  of  the  citizen  of  the  state  where  he  resides,  and 
giving  the  national  courts  express  jurisdiction  to  protect  those  rights. 

Certainly  there  can  be  no  law  of  Congress  found  which  directly  pur- 
ports to  constitute  any  citizen  of  the  United  States  a  voter  in  the  state 
in  which  he  resides.  Indeed,  such  a  law  would  seem  to  be  unconstitu- 
tional ;  for  the  Fourteenth  Amendment  itself  contains  a  clause  which 
leaves  to  the  states  the  power,  always  before  possessed  by  and  conceded 
to  them,  of  prohibiting  citizens  of  the  United  States  from  voting,  and 
of  declaring  who  shall  be  voters,  even  in  national  elections.  That 
amendment,  in  the  second  paragraph,  provides  that  "when  the  right  to 
vote  at  any  election  for  the  choice  of  electors  for  President  and  Vice- 
President  of  the  United  States,  representatives  in  Congress,  the  execu- 
tive and  judicial  officers  of  a  state,  or  the  membel^  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  state,  being 
twenty-one  years  old,  and  citizens  of  the  United  States,  except  for  par- 
ticipation in  rebellion  or  other  crime,  the  basis  of  representation  therein 
shall  be  reduced  in  the  proportion  which  the  number  of  such  male 
citizens  bears  to  the  whole  number  of  male  citizens  twenty-one  years  of 
age  in  such  state.''  Thus  the  right  to  vote,  even  of  citizens  of  the 
United  States,  is  left,  even  by  the  Fourteenth  Amendment  itself,  to  be 
regulated  and  defined  by  the  states,  which  had  always  held  that  power. 
The  state  of  Virginia  has  accordingly  exercised  this  prerogative,^ur> 
suant  to  her  own  uncontrolled  views  of  justice  and  propriety,  in  the 
first  clause  of  the  third  article  of  her  state  constitution,  which  is  in 
these  words :  "  Every  male  citizen  of  the  United  States  twenty-one 
years  old  who  shall  have  been  a  resident  of  this  state  twelve  months, 
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and  of  the  county,  city,  or  town  in  which  ho  shall  offer  to  vote  three 
months  next  preceding  any  election,  shall  be  entitled  to  vote  upon  all 
questions  submitted  to  the  people  at  such  election  }"  following  this 
geaemi  provision  with  the  usual  exceptions  of  persons  committing 
crime,  &c. 

And  here  I  will  remark  that  the  right  to  vote  would  seem  to  be  not 
fundamental ;  not  a  natural  right.  The  power  to  declare  who  shall  be 
voters,  who  shall  be  constituents  of  the  political  sovereignty  of  a  BUite, 
has  been  claimed  by  and  conceded  to  each  state  from  the  beginning  of 
our  independence;  and  is  expressly  conceded  by  the  clause  of  the 
Fourteenth  Amendment  which  I  last  quoted.  The  right  to  vote  would 
seem  to  be  not  an  inherent  right^  but  a  conferred  pnt;i7«yf;  a  privilege 
not  derived  from  the  United  States,  but  from  the  state  alone  ;  a  privi- 
lege belonging  to  the  man  as  a  citizen  of  the  stat<e,  and  not  to  him  in 
his  character  as  citizen  of  the  United  States.  The  noble  liberality  of 
Virginia  in  making  every  citizen  of  the  United  States  resident  within 
her  borders  a  voter  in  every  election,  does  not  in  any  degree  change  the 
fact  that  he  derives  this  right /row  herself.  Nor  does  the  oblij?ation  of 
the  United  States  to  guarantee  to  the  states  a  republican  form  of  govern- 
ment change  the  fact  now  existing,  and  which  has  existed  from  the 
founding  of  the  Union,  that  to  the  states  is  left  the  power  of  defining 
and  regulating  the  right  of  suffrage — a  power  without  which  a  state 
could  scarcely  be  considered  as  any  longer  retaining  its  autonomy. 

It  being,  thereforCj  incontrovertible  that  the  right  to  vote  in  a  state 
election  belongs  to  a  man  as  the  citizen  of  his  state,  it  remains  to  ask 
what  right  connected  with  voting  belongs  to  him  as  a  citizen  of  the 
United  States.  Under  the  Fifteenth  Amendment  his  right  as  a  national 
citizen  is — not  to  he  prevented  from  voting  "on  account  of  race  ^  color  ^  or 
previous  cowl itton  of  servttvde  ;**  which  is  a  right  not  involved  in  the 
indictments  at  bar.  Has  he  any  similar  right  in  his  national  character 
under  the  Fourteenth  Amendment?  Whatever  right  the  national  citi- 
zen, as  such,  may  have,  under  the  general  terms  of  the  Fourteenth 
Amendment,  not  to  be  abridged  in  his  privileges  or  immunities,  so  far  as 
other  privileges  are  concerned,  yet  that  amendment  gives  him  no  such 
right  as  to  the  privilege  of  voting,  because  it  expressly  leaves  to  the 
states  the  power  of  regulating  the  right  of  suffrage  in  both  state  and 
national  elections.  It  is  therefore  plain  that  not  only  is  the  right  to 
vote  derived  from  the  state,  and  not  only  does  it  belong  to  the  category 
of  rights  which  it  is  peculiarly  within  the  province  of  the  state  tribunals 
to  protect,  but  it  is  excepted  by  the  Fourteenth  Amendment  from  those 
general  privileges  and  immunities  of  citizens  of  the  United  States  which 
the  states  are  forbidden  to  abridge.  It  is  indeed  a  right  which  the 
states  are  expressly  allowed  to  abridge  in  every  other  respect  than  on 
accaunt  of  race,  color,  and  previous  servitude. 

If  the  Constitution  gives  this  permission  to  the  states,  then  no  Act  of 
Congress  forbidding  the  abridgment  of  this  right  on  other  account  than 
of  race,  color,  &c.,  is  constitutional,  and  no  indictment  founded  upon  such 
a  law  is  valid  to  give  jurisdiction  of  the  offence  charged  to  the  national 
courts. 

It  is  contended  that  from  whatever  source  a  right  comes  to  a  citizen 
of  the  United  States,  yet,  once  attaching  to  him,  it  is  competent  for 
Congress  and  the  United  States  courts  to  protect  him  in  it.     This  argu- 
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mcDt  would  confer  the  power  and  duty  of  protecting  the  citizen  of  the 
United  States  from  any  of  the  ordinary  offences  at  common  law,  such  as 
murder,  fulse  imprisonment,  and  the  like.  This  cannot  be  a  sound  pro- 
position.    There  is  an  obvious  distinction  to  be  made  on  this  subject. 

Although  still  unnecessary  to  my  argument  as  to  the  eight  indict- 
ments mentioned,  I  will  advert  to  the  distinction  which  should  be  drawn 
between  rights  proper  and  those  improper  for  the  jurisdiction  of  the 
national  courts.  It  is  that  so  well  stated  by  Justice  Bradlbt  in  his 
opinion  in  the  case  of  the  United  States  vs.  Cruikthank  et  als.^  reported 
in  18  American  Law  Register  630^  where  the  learned  justice  distin- 
guishes bt^tween  those  provisions  of  the  National  Constitution  which 
guarantee  fundamental  rights,  the  duty  of  protecting  which  properly 
belongs  to  the  states,  and  those  provisions  which  either  create  rights  or 
enjoin  affirin.it ive  legislation  upon  Congress  for  their  protection. 

I  cannot  but  express  a  cordial  and  full  concurrence  in  the  following 
remarks  of  Justice  Bradley  on  that  subject.     He  says: 

**  With  regard  to  those  acknowledged  rights  and  privileges  of  the  citi- 
zen which  form  a  part  of  his  political  inheritance  derived  from  the 
mother  country,  and  which  were  challenged  and  vindicated  by  centuries 
of  stubborn  resistance  to  arbitrary  power,  they  belong  to  him  as  his 
birthright,  and  it  is  the  duty  of  the  particular  state  of  which  he  is  a 
citizen  to  protect  and  enforce  them,  and  to  do  nought  to  deprive  him  of 
their  full  enjoyment. 

**  When  any  of  these  rights  and  privileges  are  secured  by  the  Con- 
stitution of  the  United  States  only  by  a  declaration  that  the  state,  or  the 
United  States,  shall  not  violate  or  abridge  them,  it  is  at  once  understood 
that  they  are  not  created  or  conferred  by  the  Constitution,  but  that  the 
Constitution  only  guarantees  that  they  shall  not  be  impaired  by  the 
state,  or  the  United  States,  as  the  case  may  be. 

**  The  fulfilment  by  the  United  States  of  this  guaranty  is  the  only 
duty  with  which  that  government  is  charged. 

"The  affirmative  enforcement  of  the  rights  and  privileges  themselves, 
unless  something  more  is  expressed,  does  not  devolve  upon  it,  but  belongs 
to  the  state  government  as  a  part  of  its  residuary  sovereignty." 

If  this  distinction  be  correct,  then,  ns  the  right  of  voting  is  not  con- 
ferred by  the  National  Constitution,  nor  even  guaranteed  by  that  instru- 
ment, except  in  a  qualified  and  negative  way  by  the  Fifleenth  Amend- 
ment, it  is  not  one  of  those  rights  over  which,  when  proposed  to  be 
exercised  in  a  state  election,  Congress  or  the  national  courts  have 
jurisdiction. 

Thus  are  we  brought  by  legitimate  argument,  founded  upon  the  deci- 
sion in  the  Shughter  house  Cases,  and  the  very  able  one  in  the  Ontik'^ 
shank  Gise,  to  a  conclusion  against  the  validity  of  the  eight  indictments 
pending  against  the  judges  of  election  of  Petersburg. 

But  there  is  a  much  more  direct  method  of  reaching  the  same  con- 
clusion, which  avoids  a  resort  to  the  power  of  construction,  and  which 
renders  useless  the  distinction  drawn  by  the  national  courts  in  the  cases 
alluded  to  between  the  rights  belonging  to  a  person  respectively  in  his 
two  characters  of  citizen  of  the  st>ate  and  citizen  of  the  United  States, 
and  between  the  rights  created  or  conferred  and  those  merely  guaran- 
teed by  the  National  Constitution.     It  is  this  : 

Admit  for  argument's  sake  that  the  Fourteenth  Amendment,  in  its 
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first  paragraph,  was  intended  to  prohibit  the  abridgment  of  any  privi- 
lege of  the  citisen  by  the  state,  or  by  its  citisens,  on  any  account  what- 
ever; yet  the  second  paragraph  of  the  same  amendment,  which  leaves 
to  the  states  the  power  always  held  by  them  to  prescribe  the  qualifica- 
tions for  suffrage  at  their  pleasure  in  national  and  state  elections,  ex- 
pressly excepts  the  right  of  voting  from  those  general  privileges ;  and 
the  most  that  can  be  insisted  upon  is  that  the  Fourteenth  Amendment 
protects  the  oitieen  of  the  United  States  in  all  privileges  except  the 
right  of  voting,  and  leaves  this  right  to  be  regulated  ad  libitum  by  the 
states.  It  was  this  latter  fact  which  created  the  necessity  for  the  Fif- 
teenth Amendment,  and  that  amendment  would  ii>ean  nothing,  and 
would  have  been  wholly  unnecessary  if  before  its  adoption  the  states  had 
not  had  uncontrolled  power  over  the  right  of  suffrage.  Its  sole  object 
was  to  limit  the  unrestrained  power  of  the  state  over  this  right  which 
had  been  conceded  by  the  Fourteenth  Amendment ;  but  it  undertook  to 
limit  the  power  only  in  one  respect.  It  declared  in  substance  that  not- 
withstanding the  states  possessed  uncontrolled  power  over  this  right  they 
should  be  restricted  in  exercising  their  power  at  least  this  far,  to  wit  i 
Thej  should  not  deny  or  abridge  the  right  of  the  citizen  to  vote  '*  oa 
account  of  race,  color,  or  previous  condition  of  servitude.'' 

I  am,  therefore,  of  opinion  that  any  law  of  Congress  is  unconstitu- 
tional which  makes  the  preventing  of  a  voter  from  voting  in  a  state 
election  penal  on  any  other  account  than  of  race,  color,  or  previous  con- 
dition of  servitude ;  and  that  any  indictment  charging  such  an  offence, 
though  founded  upon  such  a  law  or  section  of  a  law  of  Congress,  is  in- 
valid to  give  jurisdiction  of  such  an  offence  to  this  court.  I  think, 
consequently,  that  the  demurrers  of  the  defendants  to  the  eight  indict- 
ments against  the  Petersburg  judges  of  election  are  good,  and  that  the 
indictments  should  be  quashed. 

II.  The  three  indictments  pending  against  certain  registrars  of  elec- 
tion in  Petersburg  differ  in  two  respects  as  to  the  questions  which  I 
hare  been  considering,  from  those  pending  against  the  judges  of  election. 

1.  They  allege  that  the  persons  who  were  prevented  from  registering 
were  of  African  descent,  but  omit  to  charge  that  they  were  prevented 
from  registering  **  on  account  of  race,  color,  or  previous  condition  of 
servitade.''  These  are  not  indictments,  therefore,  founded  upon  the 
Fifteenth  Amendment  or  any  Act  of  Congress  passed  for  enforcing  it. 
We  are  not  at  liberty  to  infer  from  the  mere  circumstance  that  a  man 
was  of  any  particular  race,  and  prevented  from  exercising  a  right,  that 
he  was  so  prevented  on  account  of  his  race.  That  fact  must  be  charged 
before  it  can  be  proved,  and  the  failure  to  charge  it  is,  I  think,  fatal  to 
these  indictments,  so  far  as  the  Fifteenth  Amendment  and  the  statutes 
enforcing  it  are  concerned. 

2.  These  three  indictments  each  charge  in  substance  that  the 
defendant  ^*  did  refuse  and  knowingly  omit  to  give  to  all  citizens 
of  the  United  States  in  his  ward  the  same  and  equal  opportunity,, 
without  distinction  of  race,  color,  or  previous  condition  of  servitude,, 
to  register,  &c  ;  but,  to  the  contrary  thereof,  refused  ani  knowingly 
omitted  to  give  A,  B,  C,  D  and  E  the  opportunity  to  register  which  he- 
gaye  to  others,  the  said  A,  B,  C,  D  and  E  being  qualified,  &c.,  and 
citizens  of  the  United  States  of  **  African  race  and  descent."  By  not 
t-harf^n'nsr  that  the  refusal  was  on  account  of  the  race,  &c.,  of  the  injured: 

Voi.  XXIIL— 15 


114  ABSTRACTS  OF  RECENT  DECISIONS. 

persons,  these  indictments,  for  the  reasons  I  have  stated,  do  not  com'e 
under  the  Fifteenth  Amendnoent.  If  thej  are  valid  at  all,  to  give 
jurisdiction  to  this  court  it  must  he  under  the  Fourteenth  Amendment 
and  the  4th  section  of  the  Act  of  May  1870.  But,  for  reasons  already 
ahundantly  stsited,  registration  is  a  right  conferred  by  the  state.  Each 
of  the  three  indictments  under  immediate  consideration  expressly  recites 
that  the  right  is  conferred  by  the  laws  of  Virginia,  and  that  the  duties 
of  the  registrar  were  duties  imposed  by  state  laws.  Nor  do  they  charge 
that  in  consequence  of  the  failure  of  the  injured  persons  named  to  be 
admitted  to  registration  they  lost  their  right  to  vote  either  at  a  state 
election  or  an  election  held  for  officers  of  the  United  States.  The 
denial  merely  of  registration  is  an  offence  against  the  state,  if  it  be  on 
any  other  account  than  of  race,  color,  &c.  If  the  indictments  had 
charged  that  the  denial  had  been  on  account  of  race,  &c.,  the  offence 
would  have  been  cognisable  here  ;  or  if,  after  charging  the  denial,  the 
indictments  had  gone  on  to  charge  that  in  consequence  thereof  the 
citizen  of  the  United  States  was  prevented  from  voting  at  an  election 
held  for  a  member  of  Congress,  or  electors  of  a  President  of  the  United 
States,  I  am  inclined  to  think  that  the  offence  would  have  been  cognisa- 
ble here.  But  a  charge  merely  that  a  citizen  of  the  United  States  was 
denied  registration,  without  other  allegation  to  make  it  appear  that 
some  right  was  abridged  which  belonged  to  the  man  as  a  citizen  of  the 
United  States,  is  not  sufficient  to  give  cognisance  of  the  offence  to 
this  court. 

I  am,  therefore,  of  opinion  that  the  demurrers  to  these  indictments 
against  the  Petersburg  registrars  ought  to  be  sustained,  and  that  the 
latter  ought  to  be  quashed. 

The  judges  being  divided  in  opinion,  the  case  will  be  certified  to  the 
•Supreme  Court  of  the  United  States. 
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supreme  court  of  the  united  states.* 

supreme  judicial  court  op  new  hampshire.* 

supreme  court  op  new  jersey.' 

supreme  court  of  ohio.* 

supreme  court  of  pennsylvania* 

Arbitration  and  Award. 

Revocation — Jurisffidhn  of  Covrta. — It  was  agreed  to  submit  all 
•matters  in  a  pending  suit  to  referees  under  the  Act  of  June  16th  1836, 
"that  the  submission  .should  be  made  a  rule  of  court,  and  be  binding 
***  without  appeal,  exception  or  writ  of  error."     Jleldy  that  the  award  was 

*  From  J,  W.  Wallace,  Esq.,  Reporter  ;  to  appear  in  vol.  20  of  his  Reports. 
*'  From  J.  M.  Shirley,  Esq.,  Reporter  ;  to  appear  in  53  N.  H.  Reports. 

•  From  G.  D.  W.  Vroom,  Esq.,  Reporter;  to  appear  in  vol.  8  of  his  Reports. 
^  From  Hon.  M.  M.  Granger,  Reporter ;  to  appear  in  24  Ohio  St.  Reports, 
•From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  75  Pa.  State  Reports. 


ABSTRACTS  OF  RECENT  DECISIONS.  115 

not  iovaHd  for  want  of  the  affidavit  directed  by  the  2d  section.  The 
section  does  not  apply  to  a  submission  and  rule  in  a  pending  suit :  Shii- 
(er  V.  Keavjfy  75  Pa. 

When  the  subinission  is  in  a  pending  action  it  need  not  be  stipulated 
that  it  shall  be  a  rule  of  court :  ///. 

On  the  day  the  award  was  filed,  one  of  the  parties  filed  a  revocation 
of  his  submission  ;  the  court  below  refused  to  set  the  award  aside. 
HeM,  that  it  belonged  to  such  court  to  correct  errors  as  on  motion  for  a 
new  trial,  and  the  Supreme  Court  will  not  review  the  decision,  except 
as  to  matters  appearing  by  the  record.  Neither  depositions,  other  evi- 
dence nor  the  reasons  of  the  court  below  are  part  of  the  record  :'  Id. 

After  an  agreement  for  submission  has  been  executed  neither  party 
can  revoke  it :  Id. 

Uiuljr  an  agreement  for  submission  providing  that  the  award  shall  be 
final,  without  appeal  or  exception,  the  court  cannot  rectify  a  mistake  of 
fact  of  the  referees  :  Id. 

A  submission  in  writing  cannot  be  revoked  except  by  writing  given 
to  the  referees  or  a  majority  of  them  :  Id. 

Assignment.    See  Pleading. 

Attorney. 

Withdrawal  of  Appearance — Effect  on  Rights  of  Parties. — A  with- 
drawal/^ without  prejudice  to  the  plaintiff/' of  a  general  appearance 
entered  by  an  attorney,  for  the  defendant,  means  that  the  position  of  the 
plaintiff  is  not  to  be  unfavorably  affected  by  the  act  of  withdrawal ;  that 
all  his  rights  are  to  remain  as  they  then  stood.  Hence  where  there  has 
been  error  in  the  beginning  of  an  action,  as  ex.  gr.y  one  of  foreign  at- 
tachment, by  reason  of  want  of  notice  required  by  statute  to  be  given  to 
the  defendant,  and  an  attorney  appears  generally  for  such  defendant, 
and  so  cures  the  defect,  the  advantage  thus  given  to  the  plaintiff  is  not 
taken  away  by  a  withdrawal  declared  to  be  '^without  prejudice"  to  him. 
And  the  court  states  that  it  does  not  intend  to  intimate  that  the  result 
would  have  been  different  had  the  appearance  been  withdrawn  uncon- 
ditionally :   Creighton  v.  Kerr^  20  Wall. 

Bills  and  Notes. 

Gitnng  time  to  Maker — Stipidatioii  that  Endorser  not  to  be  Discharged. 
—The  holder  of  a  note  agreed  in  writing  with  the  drawers  upon  a  con- 
sulerntion,  to  give  them  time,  with  the  proviso,  *'  that  no  delay  of  demand 
shall  interfere  with  any  claim  I  may  have  upon  the  endorsers  of  the 
said  note."  Ileldy  that  endorsers  were  not  discharged :  Hagey  v.  Hill.^ 
75  Pa. 

If  time  be  given  or  any  act  be  done  by  the  holder  which  prejudices 
the  right  of  the  endorser  to  his  action  against  the  drawer  or  subrogation 
to  the  rights  of  the  holder,  the  endorser  will  be  discharged  :  Id. 

A  discharge  of  the  debtor  by  the  creditor  will  not  discharge  the 
surety  if  there  be  an  agreement  between  the  creditor  and  debtor  that 
the  surety  shall  not  be  discharged  :  Id. 

The  reservation  must  appear  on  the  agreement ;  it  cannot  bo  shown 
hy  parol  evidence  :  Id. 

The  endorser  not  being  a  party  to  the  agreement,  he  could  pay  the 
note  and  sue  the  drawer :  Id. 


116         ABSTRACTS  OF  RECENT  DECIKONS. 

The  extension  of  time  to  the  drawer  so  that  the  rights  of  the  endorser 
are  preserved  will  not  discbarge  him  :  LL 

Taking  after  Maturity— Set-  Off. — When  a  note  parses  after  matnritj 
it  is  dishonored  paper  and  the  endorsee  takes  it  subject  to  equities  con- 
nected with  the  note;  but  not  to  set-off  generally  :  Long  y.  Rhavm^  75 
Pa. 

In  a  suit  by  an  endorsee  against  the  maker  of  a  note  passed  after 
maturity,  Held,  that  the  fact  that  the  note  was  made  with  the  under- 
standing that  it  was  to  be  discouDted  for  the  payee  and  taken  up  by  him 
and  the  proceeds  paid  in  discharge  of  a  debt  doe  to  tbe  maker ; — that 
the  proceeds  were  so  paid,  that  the  payee  took  it  np  and  retained  it  and 
passed  it  to  the  plaintiff  in  consideration  of  a  loan  made  by  her  to  him, 
would  be  a  defence  to  the  suit :  Id, 

Bond. 

Pe)ialty — lAquidated  Damages. — Bigony  gave  to  Tyson  a  bond  in 
ilOOO  conditioned  that  Bip;ony  should  not  ^^  practise  medicine  within 
five  miles  of  S.,  in  which  place  he  has  this  day  deeded  certain  property 
to  said  Tyson/'  Held,  that  on  the  face  of  the  bond  the  sum  was  a 
penalty  and  not  liquidated  damages  :  Bigony  v.  Tyson,  75  Pa. 

The  intention  of  the  parties  gathered  extra  the  instrument  may  fix 
the  sum  named  in  it  as  liquidated  damages,  and  the  facts  and  circum- 
stances so  gathered  being  parol,  the  question  is  for  the  jury :  Id. 

Circumstances  in  this  case  from  which  the  intention  that  the  sum  was 
liquidated  damages  might  be  inferred  :  Id, 

Chose  in  Action.    See  Crift. 

Confederate  States.    See  Notice, 

Confiscation  Act. 

Proceedings  under — An  information  in  rem  under  the  fifth,  sixth  and 
seventh  sections  of  the  Confiscation  Act  of  July  17th  1862,  for  the 
confiscation  of  the  real  estate  of  a  person  falling  within  the  provisions  of 
those  sections — such  information  not  being  in  any  sense  a  criminal  pro- 
ceeding— is  not,  after  default  made  and  entered,  and  after  a  final  judgment 
of  condemnation,  to  be  held  fatally  defective  because  it  has  averred  that 
the  property  seized  belonged  to  some  one  who  was  one  or  another  of  the 
persons  referred  to  in  the  fifth  and  sixth  sections  of  the  act  (thus  mak- 
ing it.s  allegation  in  the  alternative),  and  has  not  averred  it  otherwise  : 
The  Confiscation  Cases.     SlldelCs  Land,  20  Wall. 

When  an  information  avers  that  on  a  d:iy  named  a  seizure  was  made 
by  the  marshal,  under  written  authority  given  him  by  the  district  attor- 
ney, in  compliance  with  instructions  issued  to  him  by  the  Attorney-Gen- 
eral of  the  United  States,  by  virtue  of  the  Act  of  Congress  of  July  \lth 
18G2  (the  Confiscation  Act  above  mentioned) ;  and  when,  to  a  citation 
or  monition  founded  on  the  information,  default  has  been  made,  it  will, 
after  such  final  judgment  and  condemnation,  be  presumed  that  the 
requirements  of  the  statute  (which  direct  apparently  that  a  seizure  be 
made  prior  to  filing  the  information,  and  that  this  seizure  be  by  order 
of  the  President  of  the  United  States)  have  been  complied  with  :  Id. 

When  an  information  under  the  said  act,  filed  in  the  District  Court, 
is  really  in  common-law  form,  and  the  proceeding  has  the  substance  and 
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all  the  requlsitefl  of  a  eommoa-Iaw  proceeding,  the  fact  that  the  iafor- 
matioD  is  eatitled  '^  a  Ubel**  of  iofuriiiatioD,  and  that  the  warraot  aod 
citation  is  called  a  '^  mooition/'  does  not  coavert  it  into  a  prooeediog  oa 
the  admiralty  side  of  the  coart :  L(. 
What  aoiuunte  to  a  aufficient  service  of  process  under  the  auid  act: 

The  fact  that  the  warrant,  citation  and  monition  in  the  District  Court 
was  not  signed  by  the  clerk  of  the  court  is  uniiiiporUiut,  it  haviug  been 
attested  by  the  judge,  sealed  with  the  seal  of  the  court,  and  signed  by 
the  deputy  clerk  :  //. 

Where,  on  an  iuforuiation  under  the  said  act,  the  information  alleging 
that  the  property  belongs  to  A.,  and  that  it  ia  liable  to  forfeiture  under 
the  act — all  allegations  being  in  form — the  court  has  proceeded,  as  the 
aet  direeta  it  to  do  after  default,  to  hear  and  determine  the  case,  and, 
only  after  such  hearing  and  consideration,  condemns  the  property,  it 
most  be  presumed  that  the  property  belonged  to  a  person  engaged  in  the 
rebellion,  or  one  who  had  given  aid  and  comfort  thereto  :  Id. 

The  President's  proclamations  of  amnesty  in  the  year  1868  did  not 
amount  to  a  repeal  of  the  Confiscation  Act :  Id. 

Eolfers  of  Lieng  agaiMt  Real  Estate  told  under — Holders  of  liens 
as;ainst  real  estate  sold  under  the  Confiscation  Act  of  July  l7th  1862, 
should  not  be  permitted  to  intervene  in  any  proceedings  for  the  oon- 
fiscatlon.  Their  liens  will  not,  in  any  event,  be  divested :  ConjUeatUm 
(JiMet.     Claims  of  Mareuard  et  al.^  20  Wall. 

Practice  under, — When,  under  the  Cooflscation  Act  of  July  17th 
1862.  an  information  has  been  filed  in  the  District  Court  and  a  decree 
of  condemnation  and  sale  of  the  land  seized  been  made,  and  the  money 
has  been  paid  into  the  registry  of  the  court,  and  on  error  to  the  Circuit 
Court,  that  court,  reversing  the  decree,  has  dismissed  the  information 
bat  confirmed  the  sale,  and  ordered  the  proceeds  to  be  paid  to  the  owner 
of  the  land — if  on  error  by  the  United  States  to  thia  court,  this  court 
revertie  the  decree  of  the  Circuit  Court,  and  affirm  the  decree  of  the 
District  Court,  that  reversal  will  leave  nothing  on  which  a  writ  of  error 
by  the  owner  can  act.  The  judgment  having  been  reversed,  the  con- 
finnation  of  the  sale  and  order  to  pay  the  proceeds  fall.  The  only 
jadffQient  can  be  reversal  again  :  Ooii^atioH  Ca»e$,  Conrad's  Lots^ 
20  Wall. 

Conflict  of  Laws.    See  Bomieil, 

Constitutional  Law. 

Change  of  Constitution — Potoer  of  Convention  subordinate  to  the 
Law  under  which  it  is  called. — An  existing  lawful  government  of  the 
people  cannot  be  altered  or  abolished  unless  by  their  consent  legally 
obuined  :    Wells  et  al.  v.  Bam  et  al.,  75  Pa. 

The  Bill  of  Rights  embraces  but  three  recognised  modes  by  which 
the  people  of  the  state  can  give  their  consent  to  altering  an  existing 
coDjititution.  (1.)  The  mode  provided  in  the  Constitution.  (2.)  A  law 
raising  a  body  for  revision  and  giving  it  the  powers  of  the  people.  (3.) 
lie  volution  :  Id. 

A  law  is  ttfe  only  means  by  which  an  authorized  consent  of  the  people 
caa  be  kwfully  obtained  in  a  state  of  peace ;  irregular  action,  by  which 
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a  certain  number  of  the  people  assume  to  act  for  the  whole,  is  revolu- 
tionary :  LL 

The  anthority  of  part  to  speak  for  the  whole  is  only  when  it  is  at  an 
election  authorized  by  law  :  Id, 

The  Act  of  June  2d  1871,  submitted  to  the  people  the  question  of 

calling  a  convention  to  amend  the  Constitution,  to  be  held  subject  to 

,  the  laws  relating  to  the  general  election ;  the  vute  was  in  favor  yyi'  calling 

such  convention.     This  vote  only  authorized  the  calling  a  conveutiuu  ; — 

it  was  not  a  mandate  on  the  legislature  to  make  the  call  :  Id. 

The  Act  of  April  11th  187-,  authorized  the  election  of  delegates, 
and  gave  them  power  to  propose  a  new  Constitution  or  amendments,  and 
authorized  one  third  of  the  members  of  the  convention  to  require  a 
separate  vote  on  any  amendment;  it  required  the  convention  to  submit 
the  amendments  to  the  voters  at  such  time  '^  and  in  such  manner  as  the 
convention  shall  prescribe/'  and  that  the  election  tu  decide  upon  the 
amendments  should  **  be  conducted  as  the  general  elections  now  are/' 
By  the  election  laws,  the  election  in  Philadelphia  was  to  be  conducted 
by  inspectors,  &c.  The  convention,  by  an  ordinance,  appointed  persons 
named,  to  have  direction  of  the  election,  to  fill  vacancies,  to  appoint 
judges  and  inspectors,  to  make  report  of  their  action  to  the  president 
01  the  convention,  &c.  Hdd^  that  this  ordinance  being  contrary  to  the 
Act  of  1872,  was  void:  Id, 

The  power  of  the  convention  to  act  for  the  people  was  derived  from 
the  Act  of  1872,  and  they  had  no  other  authority  :  Id. 

Whether  one-third  of  the  members  of  the  convention  requested  a 
separate  submission  of  an  amendment,  and  whether  the  request  was  in 
an  orderly  way,  was  for  the  convention  to  decide,  and  could  not  af\er 
their  action  be  inquired  into  :  Id. 

Errors  of  procedure  in  the  convention  cannot  be  inquired  into — the 
convention  having  acted  within  the  scope  of  its  powers :  Id, 

Powers  of  Convention  to  amend  the  Constitution. — The  constitutional 
convention  of  1873  had  no  inherent  rights ;  it  had  powers  only  :  Woods  $ 
Appeal^  75  Pa. 

The  Bill  of  Rights  is  a  reservation  of  rights  out  of  the  general  powers 
to  the  people  themselves,  not  a  delegation  of  powers  to  a  convention  :  Id. 

The  convention  was  under  the  rule,  that  no  agent  or  subordinate  can 
claim  the  powers,  liberties  or  franchises  of  the  people  except  by  their 
express  grant  or  by  plain  and  certain  implication  :  Id. 

The  people  had  the  same  right  to  limit  the  powers  of  their  delegates 
as  to  bound  the  powers  of  their  representatives  :  Id. 

The  legislature  cannot  confer  powers  inconsistent  with  the  rights, 
safety  and  liberties  of  the  people,  because  no  consent  can  be  implied, 
but  they  may  pass  limitations  in  favor  of  their  essential  rights  :  Id. 

The  convention  called  under  the  Acts  of  1871  and  1872  could  not 
take  from  the  people  their  sovereign  right  to  ratify  or  reject  the  consti- 
tution or  ordinance  formed  by  it,  and  could  not  infuse  life  or  vigor  into 
its  work  before  ratification  by  the  people :  Id, 

Power  of  Taxation — Agreement  of  State  to  Surrender. — A  contract 
by  a  state  to  give  up  its  power  to  tax  any  property  within  it,  can  be 
made  only  by  words  which  show  clearly  and  unequivocally  an  intention 
to  make  such  a  ooDtraot:  North  Missouri  Railroad  Co.  v.  Maguirey  20 
Wall. 
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The  Act  of  the  Legislature  of  Missouri  of  February  16th  1865,  to 
pnivide  for  the  coiupietiou  of  the  North  Missouri  Railroad,  does  noi 
60  show  an  intention  of  the  state  to  give  up  its  power  to  tax  the  pro- 
perty of  the  Ciirporation  owning  that  railroad  :  Jd. 

The  ordinance  of  the  8th  of  April  1S65,  adopted  by  the  peopio  of 
Mis$(»uri,  as  part  of  the  Constitution  of  the  state  established  on  that 
day,  was,  as  respected  the  North  Missouri  Railroad  Company,  a  true 
exercise  of  the  tfixing  power  of  the  state,  and  not  a  mere  change  of  the 
order  of  disbursing  the  receipts  of  the  earnings  of  the  company  as  pre- 
scribed by  the  Act  of  Legislature  above  named  :  /</. 

Fowtr  of  Tax'itioH, — Agreement  of  Slnte  to  Surrender. — The  twelfth 
section  of  the  Act  of  the  Missouri  legislature,  passed  December  25th 
1S5-,  by  which  it  was  declared  that — 

*'  The  Pacific  Railroad  shall  be  exempt  from  taxation  until  the  same 
shall  be  completed,  opened,  and  in  operation,  and  shall  declare  a  divi- 
dend, when  the  road-bed,  buildings,  machinery,  engines,  cars,  and  other 
properly  of  such  completed  road,  shall  be  subject  to  taxation  at  the 
actual  cash  value  thereof: — 

'^Fro'ideif^  That  if  said  company  shall  fail,  for  the  period  of  two  years 
aifler  said  roads  respectively  shall  bo  completed  and  put  in  operation,  to 
declare  a  dividend,  that  then  said  company  shall  no  longer  be  exempt 
from  the  payment  of  said  tax — " 

created  a  contrnct  that,  subject  to  the  proviso,  the  railroad  should  noit 
be  taxed  :  Faeific  Rtnlroad  Co  v.  Mnyuire^  20  Wall. 

The  ordinance  udopted  as  part  of  the  state  constitution  by  the  people 
of  Missouri,  July  4th  1865.  levying  a  tax  on  the  gross  receipts  of  the 
cuQipany,  within  two  years  after  it  was  completed  and  put  in  operation, 
in  order  to  pay  debts  of  the  state,  contracted  in  order  to  help  to 
build  the  road  (and  which  the  railroad  company  was,  as  between  itself 
aud  the  state,  primarily  bound  to  pay),  impaired  the  obligation  of  the 
contract,  and  was  void  :  Id. 

Contract. 

Prevenixon  of  Performance — Damages, — Where  a  person,  on  a  given 
coDtract,  covenants  to  pay  a  sum  whose  amount  is  to  be  contingent  on 
certain  events  and  is  to  be  ascertained  by  arbitrators,  such  person,  if  he 
prevent  any  arbitration,  may  be  sued  at  law  on  a  quantum  vnlehat^  and 
the  sum  due  may  be  ascertained  by  a  jury  under  instructions  from  the 
court.  If  the  jury,  under  such  instructions,  find  that  only  so  much  is 
due,  the  plaintiff  can  recover  nothing  more :  Hamaston  v.  Telegraph 
Company,  20  Wall. 

A  contract  of  a  special  nature  explained  and  interpreted  so  as  to  sus- 
tain a  charge  under  which,  in  a  case  like  that  just  stated,  the  jury  found 
as  due  much  less  than  the  plaintiff  claimed  :  Id. 

Where  a  person  in  consideration  of  property  (not  money)  to  be  as- 
signed by  another,  agrees  to  give  a  certain  number  of  shares  of  stock, 
having  on  the  day  of  the  contract  a  fixed  market  value,  and,  refusing  to 
give  the  stock,  is  sued  at  law  for  a  breach  of  the  contract,  evidence  of 
the  value  of  the  stock  at  any  other  time  than  at  the  date  of  the  con- 
tract is  rightly  excluded;  its  value  at  that  date  being  agreed  on  and 
admitted:  Id. 
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Restraint  of  Trade — Public  Policy. — Questions  about  contracts  io 
restraint  of  trade  must  be  judged  aocordiog  to  the  circumstances  on 
which  they  arise^  and  in  subservience  to  the  general  rule  that  there  must 
be  no  injury  to  the  public  by  its  being  deprived  of  the  restricted  party ^s 
industry,  and  that  the  party  himself  must  not  be  precluded  from  pur- 
suing his  4»ccupation  and  thus  prevented  from  supporting  himself  and 
his  family.  Accordingly,  where  A.,  engaged  in  navigating  waters  of 
California  alune,  sold  in  1864  a  steamer  to  B.,  engaged  iu  navigating  a 
particular  river  (the  Columbia  river)  of  Oregon  and  Washingt4)D  terri- 
tories (regions  to  the  north  of  California),  subject  to  a  stipulation  that 
he,  B.,  would  not  employ  it  or  suffer  it  to  be  employed  for  ten  years  from 
the  date  of  the  sale,  in  any  waters  of  California,  and  B.,  three  years 
aflerwards — i.  c,  in  1867 — sold  the  same  steamer  to  C,  engaged  in 
navigating  Puget's  Sound  (water  in  the  extreme  north-west  corner  of 
Washington  Territory  and  remote  from  all  the  other  waters  described), 
subject  to  a  stipulation  that  she  should  not  be  run  or  employed  upon  any 
of  the  routes  ol'  travel,  or  the  rivers,  bays  or  waters  of  the  state  of  Cali- 
fornia, or  the  Columbia  river  and  its  tributaries,  for  the  period  of  ten 
years  from  May  1st  1867.  Held,  that  the  contract  was  not  void  as  in 
restraint  of  trade :   Oregon  Steam  Nav.  Go.  v.  Winsor,  20  Wall. 

Helii,  further — ^the  contract  in  the  second  case  having  been  for  ten 
years  from  the  date  of  iV,  and  therefore  for  three  years  after  the  first 
contract  had  expired — that  it  was  so  divisible  in  regard  to  the  California 
portion  that  it  could  stand  for  the  seven  years  for  which  B.  was  bound 
to  protect  it,  though  it  was  void  as  to  the  remaining  three,  and  accord- 
ingly that  B.  could  sue  for  a  breach  of  it  occurring  within  the  first  seven 
years  of  it ;  that  is  to  say,  occurring  within  the  time  that  he  was  to 
protect  A. :  Id. 

Conveyance  of  Land  on  Condition  by  Cfrantee  to  nse/or  Special  JPuT' 
pose — Compliance  by  Ghrantee — RaUroad  Company. — The  owner  of  a 
piece  of  land  agreed  in  writing  to  convey  it  to  a  railroad  company  for 
depot  purposes,  on  condition  it  should  be  occupied  for  the  weetem  part 
of  the  company's  depot-grounds  and  a  part  of  the  usual  depot-buildings 
be  erected  thereon.  It  was  then  expected  that  the  other  part  of  the 
depot-grounds  and  buildings  would  be  located  across  a  street  adjoining 
the  ground  to  be  conveyed  on  the  east,  but  nothing  was  said  in  the 
agreement  about  the  location  of  the  eastern  part  of  the  depot-grounds 
and  buildings.  The  company  caused  to  be  erected  and  sustained  on  said 
piece  of  ground  a  warehouse  for  the  accommodation  of  the  public  in 
doing  business  on  the  road,  and  constructed  thereon  facilities  for  loading 
and  unloading  live-stock,  coal  and  lumber;  but  erected  the  principal 
depot-buildings  forty  rods  east  of  said  piece  of  land.  Held^  that  the  com- 
pany had  complied  with  the  condition  of  the  agreement,  and  was  entitled 
to  hold  the  land :  Pittsburgh^  F.  W,  &  C.  Railway  Co.  v.  Rose  et  al., 
24  Ohio  St. 

Criminal  Law.    See  Evidence. 

Forgery. — A  count  in  an  indictment  that  charges  that  respondent  did 
falsely  make  and  counterfeit  a  certain  writing  therein  set  forth,  is  not 
liable  to  the  objection  of  duplicity  :  State  v.  Hastings,  63  N.  H. 

An  averment,  in  an  indictment  for  forgery,  of  an  intent  to  defraud 
one  J.  A.  II.,  is  sustained  by  proof  of  an  intent  to  defraud  a  company 
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or  firm  of  which  said  J.  A.  H.  is  a  member.     An  intent  to  defraud  a 
firm,  necessarily  includes  an  intent  to  defraud  each  momber  of  it :  Id. 

Damages.    See  Contract 

Vindictive. — In  a  civil  action  founded  upon  a  tort,  punishable  by  the 
crioiinal  law,  an  amount  of  damages  equal  to  the  full  cumpensatiun  of 
the  plaintiff  for  the  injury  sustained  by  him  cannot  be  increased  by  the 
addition  of  a  fine  for  the  punishment  of  the  defendant :  Fay  et  vx.  v. 
Parker,  53  N.  H. 

Whether,  in  any  civil  action,  the  plaintiff  may  recover  exemplary, 
punitory  or  vindictive  damages,  ^[iisere :  Id. 

Atsessment  fty  the  Court — Practice — Repleotn  i?on//.— The  7 Ist  section 
of  the  Practice  Act,  (Nix.  Dig.  7:^9),  which  makes  it  the  duty  of  the 
coart  to  assess  damages  on  interlocutory  judgment  by  default,  unless  a 
writ  of  inquiry  is  requested,  applies  only  to  actions  of  asaumpsit :  Pea^ 
cock  v.  Haney  et  cU.,  8  Vroom. 

Independently  of  the  statute,  in  actions  o^  assumpsit,  debt  and  cove- 
nant, the  practice  is  to  assess  damages  by  the  court,  without  a  writ  of 
inquiry,  where  the  amount  of  damages  is  a  mere  matter  of  computation. 
But  where  the  damages  are  for  an  uncertain  sum,  to  be  ascertained  on 
the  hearing  of  testimony,  and  the  exercise  of  judgment  upon  the  effect 
of  proof,  they  must,  in  oases  not  within  the  statute,  be  determined  by  writ 
of  inquiry :  Id. 

In  an  action  on  a  replevin  bond,  the  plaintiff  is  entitled  to  recover  as 
damages  the  value  of  the  goods,  and,  as  a  general  rule,  interest  thereon 
from  the  judgment  of  a  return,  together  with  the  costs  taxed  in  the 
original  action.  The  damages  in  such  cases  cannot  be  assessed  by  the 
court,  but  must  be  ascertained  by  a  writ  of  inquiry  :  Id. 

Debtor  and  Cbeditob.     See  Husband  and  Wife;  Pleading. 

Deed. 

Misreading — Avoiding  in  Law  and  Equity —  Capacity  of  Grantor.--^ 
If  a  deed  be  read  falsely  to  a  man  too  infirm  to  read  it  himself,  or  if 
the  contents  be  untruly  stated  to  him,  it  may  for  that  reason  be  avoided 
at  law ;  but  if  he  be  simply  misinformed  as  to  its  legal  effect,  it  cannot 
be  avoided  in  a  court  of  law,  but  a  court  of  equity  will  correct  or  reform 
the  deed :  Eaton  v.  Eaion,  8  Vroom. 

The  degree  of  evidence  required  to  defeat  such  deed  should  be  suf- 
ficient to  carry  strong  conviction  to  the  minds  of  the  jury  of  its  truth : 
Id. 

The  test  of  capacity  to  make  a  deed  is,  that  a  person  should  have  the 
capacity  to  understand  the  nature  and  effect  of  the  act  in  which  he  is 
engaged,  and  the  business  he  is  transacting  :  Id. 

The  deed  of  conveyance  of  a  person  of  unsound  mind,  executed 
before  an  inquisition  and  finding  of  lunacy,  if  taken  in  good  faith,  is 
voidable  only  and  not  void  :  Id. 
^  A  voidable  deed  may  be  ratified  by  acts  of  acquiescence  afler  the 
disability  is  removed ;  but  the  acts  of  confirmation  to  establish  the  deed 
must  show  an  intention  to  confirm  it  with  knowledge  of  its  character 
and  that  it  is  voidable  :  Id. 

Vol.  XXIII.— 16 
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DOMICIL. 

Fact  and  Intention  as  parts  of. — The  doniicil  is  where  a  person  has 
fixed  his  habitation  without  a  present  intention  to  remove  from  it: 
Carey's  Appeal^  75  Pa. 

To  constitute  domicil  there  must  be  both  residence  and  an  intention  to 
make  the  place  of  residence  the  home  of  the  party :  Id, 

Primd  facie  the  residence  is  the  domicil :  Id. 

The  intention  formed  and  announced  t^  change  a  domicil,  will  not 
avail  unless  there  be  an  actu-il  change  of  habitation  :  Id. 

In  this  case  a  testator  made  a  will  in  Pennsylvania  witnessed  by  two 
witnesses; — the  evidence  showing  that  his  domicil  was  in  Rhode  Island 
where  three  witnesses  are  required,  on  appeal  to  the  Supreme  Court, 
probate  of  the  Pennsylvania  will  by  the  register  in  Philadelphia  was 
revoked  and  letters  testamentary  vacated :  Id. 

Equity.     See  Notice. 

Evidence.     See  Officer;  Street. 

Criminal  Law — Former  Acts  of  same  kind. — Evidence  that  the  de- 
fendant, the  keeper  of  the  Sherman  House,  kept  spirituous  liquor  for 
sale  there,  at  a  certain  date,  has  a  tendency  to  prove  that  the  defendant, 
still  keeping  the  Sherman  House,  kept  spirituous  liquor  for  sale  there  at 
a  later  date :  State  v.  Colston,  53  N.  H. 

Experts — Comparison  of  Hands. — Experts  may  make  comparisons 
between  the  writing  in  dispute  and  other  writings,  which  are  either 
admitted  or  proved  to  be  genuine,  and  their  opinions  thus  formed  in 
regard  to  the  genuineness  of  the  writing  in  question  may  be  given  in 
evidence.  In  such  cases  the  jury  should  first  pass  upon  the  question 
whether  such  writings  as  were  thus  introduced  as  standards  of  compari- 
son were  genuine ;  and  if  they  find  that  they  were,  then  they  should 
consider  and  weigh  the  evidence  of  such  experts,  and  may  themselves 
examine  such  other  writings  and  compare  them  with  that  in  dispute, 
and  institute  comparisons  for  themselves;  but  if  they  find  that  such 
writings  or  any  of  them  were  not  genuine,  they  should  lay  such  writings 
and  all  the  evidence  based  upon  them  out  of  the  case :  State  v.  Hast- 
ings,  63  N.  H. 

Fraud.     See  Deed ;  Partnership. 

Gift. 

Written  Assignment  of  Police/  of  Insurance  not  delivered — Seal. — 
Trough  effected  a  life-insurance,  being  solvent : — in  consideration  of  $1 
and  love  and  affection  for  his  children  he  executed  under  seal  an  assign- 
ment of  the  policy  to  Hicks  in  trust  for  thcni ;  put  the  policy  and  assign- 
ment into  an  envelope,  addressed  *' John  W.  Hicks,  Plumber,  2d  St., 
&c. — Please  send  this  to  him  at  my  death,  H.  Trough,"  and  placed  the 
envelope  in  a  safe  of  his  own  firm.  He  paid  the  premiums  till  his  death 
seven  years  after  the  assignment; — but  never  communicated  the  trans- 
action to  Hicks,  who  knew  nothing  of  it  till  after  his  death.  Held,  that 
the  assignment  was  invalid  for  want  of  delivery,  and  the  proceeds  be- 
longed to  Trough's  estate :    Trough's  Estate,  76  Pa. 

A  gift  of  a  chose  in  action  or  chattel  cannot  be  made  hy  words  tn 
futuro  or  words  inprsesenti  unaccompanied  by  delivery  :  Id. 
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Where  the  donor  retains  the  control  of  a  voluntary  bond  or  chose  in 
action  ^iven  or  assigned,  he  may  cancel  or  destroy  it :  /(/. 

If  the  determining  act  be  in  Jicriihe  intention  to  deliver  does  not  exe- 
cute the  gifl :  Iti, 

The  assignment  being  without  valuable  consideration  was  not  a  con- 
tract or  trust  which  could  be  enforced  :  Id. 

A  seal  does  not  import  a  consideration,  if  the  instrument  be  not  de- 
livered :  Id. 

Failure  to  deliver  in  Giver  s  Lifetime. — Streeper  held  a  bond  against 
Zimmerman;  he  endorsed  on  it,  ''  I  request  my  executors  to  give  this 
bond  to  Anna  for  her  great  kindness  she  has  shown  to  me  and  her  grand- 
mother/' this  was  signed  and  sealed  :  after  it  was  written,  *^This  is  not 
to  interfere  with  what  I  will  to  her,  this  she  is  to  have  be.side  that." 
Anna  was  the  granddaughter  of  the  obligee  and  the  wife  of  the  obligor. 
The  bond  was  not  delivered  to  Anna  but  remained  in  the  obligor's  pos- 
session with  bis  other  securities  till  his  death.  Belff,  that  the  bond  did 
not  pass  to  Anna  :  Zimmerman  v.  Streeper  et  ai.,  75  Pa. 

The  endorsement  indicated  a  prospective  gift ;  there  being  no  delivery 
it  was  without  operation  :  Id. 

Husband  and  Wife,     ^ee  Pleading)  Vendor. 

Separation — Covenant  to  Pay  —  Reconciliation  —  Voluntary  Settle^ 
ment. — A  deed  by  which  a  husband,  on  articles  of  separation  between 
him  and  his  wife,  binds  himself  to  pay,  in  trust  for  her,  a  certain  amount 
of  money  (capital),  and  interest  on  it  till  paid,  becomes  a  voluntary 
settlement  if,  before  payment  is  made,  the  parties  are  reconciled,  make 
null  all  the  covenants  of  the  articles  of  separation,  and  cohabit  again, 
with  an  agreement  that  the  settlement  shall  st^ind  as  agreed  on,  except 
that  the  husband  shall  not  pay  interest  while  he  and  his  wife  live 
together :  Kehr  v.  Smith,  20  Wall. 

A  voluntary  settlement  of  S7000  cannot  be  sustained  against  creditors 
where  the  person  owes  $9306,  and  has,  of  all  sorts  of  property,  the  same 
being  not  cash,  not  more  than  $16,132  :  /(/. 

Judgment.     See  Pleading. 

Laches.     See  Notice. 

Landlord  and  Tenant. 

Lease — Incidents  to. — By  the  lease  of  a  building,  everything  which 
belongs  to  it,  or  is  used  with  it,  and  which  is  reasonably  essential  to  its 
enjoyment,  passes  as  incident  to  the  principal  thing  and  as  a  part  of  it, 
unless  especially  reserved  :  Riddle  v.  LittlefieM  et  al.,  .53  N.  H. 

A.  leased  to  B.  **  a  certain  store  *  *  known  as  No.  191  Elm  street  ;*' 
— ffelfl,  that  by  the  terms  of  the  lease  B.  acquired  the  right  to  the  use 
of  the  outside  walls  of  the  building,  for  the  purpose  of  posting  bills  and 
notices  thereon  ;  and  that  A.  could  not  convey  this  incident  right  to  a 
third  person :  Id. 

Lease.     See  Landlord  and  Tenant. 

Lunatic.    See  Deed. 
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Mandamus. 

Not  appropriate  to  enforce  Payment  of  Debt. — A  mandamuB  ifl  not 
the  proper  remedy  whereby  to  enforce  payment  of  moneys  due  from  a 
municipal  corporation  for  work  and  labor  :  The  State  ex  reL  Little  v. 
Township  Committee  of  Union  Township,  S  Vroom . 

Marrisu  Women.     See  Husband  and  Wife;  Pleading. 

Municipal  Corporation.    See  Mandamus, 

Negligence. 

Injury  by  Railroad  Company  to  Child  of  Thirteen  Years. — As  a 
general  rule  a  question  of  negligence  is  for  the  jury,  especially  if  there 
oe  substantial  doubt  as  to  the  facts  or  their  inferences :  Crissey  v. 
HestonvUle  Railway  Co  y  75  Pa. 

Negligence  is  dependent  upon  the  circumstances  of  the  case;  and  is 
for  the  jury  where  the  measure  of  duty  is  not  unvarying :  a  higher 
degree  of  care  is  demanded  in  some  cases  than  in  others,  and  both  the 
duty  and  its  extent  are  to  be  ascertained  by  facts  :  Jd. 

Where  negligence  is  concurrent  a  child  will  not  be  held  to  the  same 
degree  of  care  as  an  adult :  Id. 

The  plaintiflf  thirteen  years  of  age,  with  a  companion  of  same  age, 
signalled  a  street  car,  got  on  the  front  platform  without  objection  from 
the  driver  or  conductor,  and  paid  their  fare.  After  riding  for  a  con- 
siderable distance,  plaintiff  said  he  was  going  to  get  off,  the  driver 
'^slacked  up,"  but  did  not  stop;  in  getting  off  plaintiff  was  injured. 
Whether  he  had  been  guilty  of  negligence  was  for  the  jury  :  Jd. 

Whether  permitting  the  plaintiff  to  stand  on  the  front  platform  and 
get  off  from  it  were  negligence,  and  proper  care  was  exercised  in  not 
stopping  the  car  sooner,  was  for  the  jury:  Id, 

It  is  the  duty  of  a  railway  company  to  cause  its  cars  to  come  to  a  full 
stop  for  passengers  to  get  off :  Id. 

Notice. 

Absence  in  the  Service  of  Rebellion — Notice  of  Suit  by  Publication — 
Laches. — A  man  who  has  neglected  his  private  affairs  and  gone  away 
from  his  home  and  state,  for  the  purpose  of  devoting  his  time  to  the 
cause  of  rebellion  against  the  government,  cannot  come  into  equity  to 
complain  that  his  creditors  have  obtained  payment  of  admitted  debts 
through  judicial  process  obtained  upon  constructive  notice,  and  on  a 
supposition  wrongly  made  by  them  that  he  had  no  home  in  the  state,  or 
none  that  they  knew  of:  McQuiddy  v.  Ware,  20  Wall. 

Especially  is  this  true  when  there  is  no  allegation  of  want  of  actual 
knowledge  of  what  they  were  doing  :  Id. 

And  still  more  especially  true  is  it  in  Missouri,  where  the  statute's  of 
the  stjit«  allow  a  bill  of  review  of  decrees  or  judgments  obtained  on  con- 
structive notice  at  any  time  within  three  years  after  they  are  obtained, 
and  the  complainant  has  let  more  than  six  years  pass  without  an  effort 
to  have  them  so  reviewed  :  Id, 

Allegations  of  general  ignorance  of  things  a  knowledge  of  which  is 
easily  ascertainable,  is  insufficient  to  set  into  action  the  remedies  of 
equity:  Id. 
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OrricKR. 

Evidence  of  Appointment — Commisiion  hy  Oovemor. — The  Act  of 
April  12th  1867,  tor  protection  of  person,  &c.y  in  mining  regions  is  cod- 
stitutional,  so  far  as  it  provides  for  appointing  police  ofBcors  and  payitog 
the  compensation  fixed  by  the  governor  out  of  the  county  treasury  : 
Northumberland  County  v.  Zimmerman^  75  Pa. 

The  act  requires,  that  the  governor  may  appoint  such  officers  on  the 
petition  of  one  hundred  citizens  in  the  region,  &c.  Ileld^  that  a  copy 
of  such  petition,  &c.,  certified  by  the  secretary  of  the  Commonwealth, 
with  the  commission  to  the  officer,  was  evidence  of  the  appointment :  I(f. 

Certified  copies  of  all  records,  &c.,  in  the  secretary's  office  are  evi- 
dence wherever  the  original  would  be :  Id. 

The  governor  is  authorized  to  commission  all  officers  whose  election  or 
appointment  is  provided  by  law,  and  his  commission  is  the  proper  evi- 
dence of  election  or  appointment :  Id. 

Partnership. 

Appropriation  of  Firm  Property  hy  one  Partner  for  his  own  Debt — 
Fraud — Presumption. — An  appropriation  of  partnership  assets  by  one 
partner  without  the  assent  of  his  copartners,  in  satisfaction  or  security 
of  his  private  debt,  in  the  absence  of  proof  to  the  contrary  is  presumed 
to  be  fraudulent  and  collusive,  as  against  the  other  members  of  the 
firm,  and  may  by  them  be  set  aside.  This  presumption,  however,  is  not 
conclusive,  but  may  be  rebutted  :   Corwin  v.  Suydam^  24  Ohio  St. 

Where  the  sole  acting  member  of  a  dissolved  partnership,  with  full 
power  to  dispose  of  its  property  and  pay  its  debts,  himself  became  a 
creditor  of  the  firm,  by  advancing  his  private  funds  in  payment  of  its 
debts,  and  then  in  good  faith  and  with  no  intention  to  defraud  the  com- 
pany, disposed  of  the  property  of  the  firm  to  an  amount  less  than  the 
sum  so  due  him.  in  satisfaction  of  a  debt  due  from  him  to  a  third  person, 
who  received  the  same  in  like  good  faith,  and  in  the  belief  that  such 
sale  was  authorized  by  the  firm :  Held.,  that  this  disposition  of  the 
property  cannot  be  avoided  by  another  member  of  the  firm,  it  appearing 
that  all  the  outside  debts  of  the  firm  are  paid  or  secured,  and  that  there 
is  nothing  due  to  such  other  member  from  the  firm,  unless  he  includes 
in  his  account  against  it  a  part  of  the  same  cl-iim  of  A.  upon  the  firm, 
transferred  by  A.  to  him  in  satisfaction  of  a  debt  duo  to  him  from  A.  : 
lil 

Receipt  of  Part  of  Profits — Not  Conclusive. — An  njjreenient  by 
which  a  person  is  to  have  a  share  of  the  profits  of  a  business,  is  com- 
petent evidence  on  the  question  of  his  liability  as  a  partner  in  that  busi- 
ness; but  sharing  profits,  in  any  other  sen»e  than  sharing  them  as  a 
pnncipaK  is  not  an  absolute  legal  test  of  his  liability :  Eastman  v. 
Clark,  53  N.  H. 

The  question  of  his  liability,  is  the  question  whether  he  is  a  principal 
bound  by  a  contract  made  by  himself,  or  his  agent  acting  by  his  author- 
ity, or  whether  he  is  estopped  to  deny  that  he  is  a  principal  within  the 
general  doctrine  of  estoppel :  Id. 

Pleading. 

Joinder  of  Plaintiffs  claiming  in  different  Rights,  but  for  same  Cause 
of  Action. — ^Two  or  more  of  the  several  owners  of  lots  assessed  for  a 
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street  improvement,  claimiog  the  assessment  to  be,  for  the  same  reason, 
invalid  as  to  each,  may  properly  join  in  an  action  to  restrain  the  collec- 
tion of  the  assessment;  and  when  the  parties  thus  similarly  interested 
in  the  question  are  numerous,  one  may  sue  on  behalf  of  himself  and  all 
others  whom  he  is  authorized  to  represent,  and  who  might  other- 
wise rightfully  join  in  the  action :  Upington^  <fec.,  v.  Oviatty  Trea^urer^ 
21  Ohio  St. 

Necessary  Parties  to  the  Issue — Set-off — Assi^ment  of  Jvulgment. — 
In  an  action  by  the  assignees  of  a  judgment,  against  the  debtor  and 
others,  to  subject  equities  to  the  satisfaction  of  the  judgment,  the  judg- 
ment-debtor set  up  in  his  answer,  by  way  of  set-off,  an  indebtedness  to 
him  from  the  judgment-creditor  accruing  before  the  assignment  to  the 
plaintiff.  HeUl,  that  the  judgment-creditor  was  a  necessary  party  to  the 
issue  thus  tendered  by  the  defendant  in  his  answer.  And  quxre — 
Whether  in  such  case,  in  order  to  constitute  an  equitable  set-off,  an  alle- 
gation of  the  insolvency  of  the  judgment-creditor,  or  other  circum- 
stance of  equitable  cognisance,  is  not  necessary  ?  :  Gildersleeve  et  al.  v. 
Burrows  et  al.,  24  Ohio  St. 

Action  hy  Feme  Covert  without  joining  the  Husband — Narr.  shmtld  set 
forth  tlie  Circumstances  giving  her  tJie  Right  to  sue  alone. — A  party 
who  is  sued  by  a  married  woman,  who  declares  as  if  she  were  a  feme 
sole,  in  a  case  where  she  has  no  right  thus  to  sue,  may  take  advantage 
of  the  defect  by  plea  in  abatement,  and  the  plaintiff  must  reply  the  facts 
which  enable  her  to  sue  alone :  Button  et  al.  v.  Rice  et  al.,  53  N.  H. 

The  rule  of  pleading,  by  which  the  burden  of  allegation  of  facts 
enabling  ^feme  covert  to  sue  alone  is  thus  cast  upon  her,  seems,  in  the 
present  condition  of  statutory  law  in  this  state,  to  be  more  convenient 
and  reasonable  than  a  rule  which  should  impose  upon  the  defendant,  in 
pleading,  a  denial  of  all  the  possible  conditions  in  which  the  suit  might 
be  maintained,  notwithstanding  the  coverture  :  Id. 

To  a  declaration  in  assumpsit  by  2k  feme  covert,  the  defendants  pleaded 
in  abatement  the  non-joinder  of  the  plaintiff's  husband.  Upon  demurrer 
to  the  plea — Held,  that  the  demurrer  imported  into  the  plaintiff's  decla- 
ration the  fact  of  coverture  admitted  thereby,  and  so  the  declaration 
was  insufficient,  inasmuch  as  it  contained  no' statement  of  any  circum- 
stances indicating  her  right  to  sue  without  joining  her  husband  in  the 
action ;  but  the  plaintiff  was  permitted  to  withdraw  her  demurrer,  and 
by  replication  set  out  such  facts  as  might  enable  her  to  maintain  the 
suit:  Id, 

Practice.     See  Damages ;   Witness. 
Railroad.     See  Contract;  Negligence, 

Receiver. 

Nature  of  his  Title — Suithy — Set-off  against  him. — A  receiver  has 
no  legal  title  to  the  assets  of  the  estate  and  cannot  maintain  trover  for 
them  without  leave  of  the  court,  except  after  they  have  actually  passed 
into  his  possession  :  Singerly  v.  Fox,  75  Pa. 

By  leave  of  the  court  a  receiver  of  a  firm  which  was  lessee,  sold  goods 
on  the  premises  to  the  landlord ;  in  an  action  for  the  price  by  the  re- 
ceiver the  landlord  c  luld  not  set  off  rent  due  him:  Id. 

The  receiver  could  maintain  the  suit  in  hb  own  name  without  the 
order  of  the  court  :  Id. 


ABSTRACTS  OF  RECENT  DECISIONS.  127 

The  landlord  had  no  right  to  have  his  rent  from  the  proceeds  of  sale, 
Bsio  case  of  an  execution  under  the  Act  of  June  13th  1886,  sects.  83, 
biild. 

Religious  Societies. 

Jurisdiction  of  Civil  Courts  over — Principles  on  which  such  Courts 
iatercene. — Civil  courts,  in  determining  the  question  of  legitimate  suc- 
cession of  an  unincorporated  religious  society,  where  a  separation  has 
taken  place,  will  adopt  its  rules,  and  enforce  its  polity  in  the  spirit  and 
to  the  effect  for  which  it  was  designed  :  Harrison  et  al.  v.  //o^/g  et  t/., 
24  Ohio  St. 

Where  puhjic  policy,  or  the  positive  law  of  the  land,  is  not  contra- 
vened, the  decisions  and  orders  of  such  society,  when  made  in  conformity 
to  its  polity,  should  have  the  same  effect,  in  civil  courts,  which  the 
society  intended  should  be  awarded  to  theui  when  pronounced  by  its  own 
judicatories  :  LI. 

If  such  society  be  composed  of  several  bodies  or  branches,  whether 
co-ordinate  or  subordinated,  the  rules  of  the  society,  for  the  manage- 
ment of  its  internal  affairs,  and  for  the  adjustment  of  the  relations  be- 
tween its  branches,  constitute  the  rule  by  ^hich  they  should  be  gov- 
erned :  Id. 

Replevin.     See  Damages. 

Seal.     See  Gift. 

Specific  Perform.\nce.     See  Vendor. 

Street. 

Map  or  Plan — DciHcntion  to  Public  Use — Damages  for  Opening. — 
The  adoption  of  a  map  or  plan  by  commissioners  appointed  by  the  legis- 
lature, or  under  legislative  authority,  by  conveying  or  bounding  with 
reference  thereto,  is  a  dedication  of  the  lands  of  the  owner  within  the 
lines  of  the  street  laid  down  on  said  map,  and  referred  to  in  the  con- 
veyance :   Clark  v.  Cltjj  of  Ellzaheth,  8  Vroom. 

On  opening  the  street  no  assessment  of  damages  will  be  made  tosudti 
landowner :  Id. 

The  deed  is  the  best  evidence  of  dedication,  and  parol  evidence  will 
not  be  admitted  to  contradict  it,  and  show  there  was  no  intention  to 
dedicate:  Id. 

Taxation.     See    Constitutional  Law. 

Tort. 

Joint  ami  Separate  Liability  — When  two  or  more  persons,  though 
not  acting  in  concert,  occasion  an  injury,  they  are  severally  liable  for 
the  consequences  :  Newman  v.  Fowler,  8  Vroom, 

Where  a  house  was  badly  built  in  consequence  of  the  joint  neglect 
of  the  architect  and  the  contractor,  a  suit  founded  on  such  neglect,  will 
lie  against  the  architect  alone  :  Id. 

Nor  will  the  fact  that  the  owner  of  the  house  refused  to  pay  the  con- 
tractor a  part  of  the  money  due  to  the  contractor  on  the  ground  that 
tbe  house  is  badly  built,  bar  such  suit  :  Id. 


128  ABSTRACTS  OF  RECENT  DECISIONS. 

Vendor  and  Purchaser. 

Specific  Performance — Refusal  of  Wife  to  join,  in  Deed. — A  pur- 
chaser is  entitled  to  have  a  contract  for  sale  otMand  specifically  executed 
so  fur  as  the  vendor  can,  and  to  have  an  abatement  from  the  purchase- 
money  for  any  deficiency  in  the  title,  quantity  or  other  matter  touching 
the  estate  :  Burk's  Appeal^  75  Pa. 

A  husband  contracted  to  sell  land,  the  wife  refused  to  join  in  the  deed, 
there  being  no  collusion  with  her  husband.  Held^  that  the  vendee 
could  not  compel  specific  execution  by  the  husband  alone  and  retain 
part  of  the  purchase-money  as  indemnity  against  the  wife's  contingent 
claim  for  dower :  Id. 

A  purchaser  from  a  husband  takes  the  risk  of  the  wife  joining  in  the 
deed  or  his  action  against  the  husband  for  damages :  Id, 

Specific  execution  of  an  agreement  to  sell  land  will  not  be  decreed 
against  a  vendor,  a  married  man  whose  wife  refuses  to  join  in  the  deed, 
unless  the  vendee  be  willing  to  pay  the  full  purchase-money  and  accept 
the  deed  without  the  wife :  Id. 

The  purchaser  having  proposed  in  open  court  to  accept  a  deed  from 
the  vendor  alone  and  pay  the  purchase-money,  the  case  was  remitted 
that  the  court  below  miglft  make  such  decree  :  Id, 

Waters. 

Right  of  Fishing  in  Tide- Waters — State  Grant — Joint  Action — Con- 
fusion  of  Goods. — The  right  of  fishing  and  taking  oysters  in  the  tidal 
waters  of  this  state  is  primd  facie  common  to  all  the  people  of  this  state. 
But  the  legislature  may  grant  a  right  of  enjoyment  in  lands  under  tide- 
waters to  private  individuals  for  the  purpose  of  fishing  and  planting 
oysters,  to  the  exclusion  of  the  public  right  therein  :  Wooley  v.  Camp- 
bell et  al,  8  Vroora. 

Several  lessees  under  the  act  entitled  '^  An  act  to  authorize  the  plant- 
ing of  oysters  on  lands  covered  with  wat«r  in  Shark  river,  and  for  the 
protection  of  the  same"  (Acts  1861,  p.  436),  may,  by  agreement,  use 
iointly  the  lands  which  have  been  granted  to  them  severally  for  the 
purpose  of  planting  oysters ;  and  in  such  case,  having  a  joint  property 
in  the  oysters  planted,  may  join  in  an  action  to  recover  damages  for  taking 
their  joint  property  :  Id. 

The  doctrine  that  one  mixing  his  goods  with  those  of  another,  so  that 
a  separation  is  impossible,  loses  his  property,  is  a  doctrine  that  is  adopted 
to  prevent  fraud,  and  is  not  applied  except  in  favor  of  an  innocent  party 
against  a  wrongdoer.  A  person  who  is  himself  a  wrongdoer  is  not  en- 
titled to  the  benefit  of  this  principle  :  Id. 

Witness. 

Privilege  from  Service  of  Process. — A  party  to  a  suit  in  chancery, 
who  resides  in  another  state,  and  comes  into  this  state  to  give  testimony 
in  his  own  behalf  before  a  Master  in  Chancery,  is,  while  necessarily 
attending  before  the  master  and  going  to  and  returning  from  the  plac€ 
where  such  examination  is  held,  privileged  from  the  service  of  a  sum- 
mons in  a  civil  cause,  without  any  subpoena  ad  testificandum  being 
served  :  Dungan  ads.  Miller^  8  Vroom. 
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Its  effect  on  Jurisdiction,  and  on  Civil  Remedies  gene- 
rally. Ludlow  v.  Ramsey,  Washington  University  r. 
Finch,  and  other  cases,  reviewed  and  noticed. 

That  the  late  civil  war  is  to  be  treated  as  a  war  inter  gentes, 
and  that  it  was  governed  by  the  same  principles  as  regulate  hos- 
tilities between  independent  powers,  is  a  doctrine  too  firmly  estab- 
lished to  admit  of  question  any  longer.  But^  while  the  doctrine 
has  been  generally  recognised  and  applied  by  the  federal  and 
state  courts,  cases  now  and  then  occur  in  which  it  has  not  been 
followed,  apparently,  from  considerations  of  supposed  policy. 

Riven  and  distracted  as  this  country  has  been  by  passion,  it  is, 
perhaps,  not  to  be  wondered  at  that  the  courts  of  justice  have 
unconsciously  felt  and  yielded  to  the  disturbing  influences  which 
surrounded  them,  for  judges  are  but  men,  after  all,  and  a  great 
thinker  has  said  that  "  it  is  impossible  for  any  man  to  escape  the 
pressure  of  surrounding  opinions."  But  now  that  a  cooling  time 
has  elapsed,  and  passion  and  animosity  have  subsided  a  good  deal, 
we  ought  to  be  able  to  look  at  questions  which  grew  out  of  the 
late  war  through  a  much  less  clouded  medium,  and  to  correct  and 
repudiate  such  of  our  conclusions  upon  those  questions  as  we  find 
to  be  distorted  by  feeling. 

Perhaps  no  view  of  these  war  questions  has  been  more  mislead- 
ing and  pervasive  than  the  often-repeated  dogma  that  the  bellige- 
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rent  rights  which  were  enjoyed  by  the  people  of  the  Confederate 
States  found  their  origin  in  some  grant  or  condescension  on  the 
part  of  the  Government  of  the  United  States.  This  opinion  is, 
no  doubt,  the  outcome  as  well  of  an  exaggerated  notion  of  the  power 
of  the  Government  of  the  United  States,  as  of  a  natural,  and,  in 
many  instances,  perhaps,  unconscious  reluctance  to  make  any  con- 
cession which  might  have  a  tendency  to  lessen  the  imputed  crimi- 
nality of  the  people  who  struggled  to  make  firm  and  stable  their 
secession  from  the  Union. 

In  his  nervous  and  able  judgment  in  th^  Prize  CaseSy  2  Black 
667,  Mr.  Justice  Grier  says :  "  Hence  the  parties  to  a  civil  war 
usually  concede  to  each  other  belligerent  rights.**  In  Cappell  v. 
Holly  7  Wall.  554,  Mr.  Justice  Swayne  says:  "Important 
belligerent  rights  were  con<^eded  to  the  insurgents  by  the  govern- 
ment of  the  nation,"  and  in  Hickman  v.  Jones^  9  Wall.  200,  this 
learned  judge  lays  down  that  "  for  the  sake  of  liumanity  certain 
belligerent  rights  were  conceded  to  the  insurgents  in  arms/'  The 
«ame  doctrine  has  been  advanced  so  frequently  by  other  judges, 
state  and  federal,  that  it  seems  now  to  be  generally  accepted. 

If  this  view,  given  forth  under  such  high  sanctions,  is  sound,  it 
follows  that  in  a  civil  war  the  party  {struggling  to  reduce  its  adver- 
sary to  subjection,  and  claiming  to  be  its  rightful  government,  has 
power  to  lay  down  the  rules  which  shall  govern  the  conflict ;  for 
.nothing  less  than  this  can  flow  from  the  power  to  grant  or  withhold 
belligerent  rights  at  discretion.  It  is  certainly  a  very  imposing 
pretension  that  it  lay  with  the  government  at  Washington  to 
determine  whether  the  inhabitants  of  the  states  seceding  should  be 
treated  as  traitors  and  felons,  or  as  enemies,  and  that  their  escape 
from  the  ignominy  and  punishment  of  criminals  is  owing  entirely 
to  the  grace  and  favor  of  that  government. 

It  would  seem  that  while  the  war  was  going  forward,  the  United 
■States  entertained  no  such  conception  of  their  power  to  rule  and 
direct  the  storm.  When  notified  by  England  and  France  that  any 
attempt  to  close  ports  not  under  their  control  would  be  regarded 
as  a  nullity,  the  United  States  contentid  themselves  by  resorting 
to  the  costly  and  by  no  means  effective  measure  of  blockade.  If 
the  government  at  Washington  had  thought  it  possessed  the  right 
to  seal  up  the  ports  of  the  seceded,  or  Confederate  States,  it  is  not 
likely  that  government  would  have  foregone  a  right  fo  valuable, 
*  and  resorted  to  another  by  no  means  so  eflicacious.     But  the  facts 
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that  England  and  France  gave  the  notification  referred  to,  and  the 
United  States  heeded  it,  are  quite  enough  to  show  that  secession 
and  the  establishment  of  the  government  of  the  Confederate 
States  had  impaired  to  some  extent^  at  least,  the  authority  of  the 
United  States  over  the  states  seceded ;  for,  in  a  normal  condition 
of  things,  such  as  existed  before  the  war,  the  power  of  the  United 
States  to  close  any  of  their  ports  would  not  have  been  disputed  by 
any  nation.  It  is  not,  therefore,  to  be  believed  readily  that  the 
United  States  would  have  quietly  laid  down  the  power  to  seal  up 
the  Confederate  ports,  if  any  such  power  had  existed. 

The  extrusion  of  the  authority  of  the  United  States  from  the 
seceded,  or  Confederate  States,  ipso  facto  suspended  the  operation 
of  the  federal  municipal  law  within  those  states,  and  it  was  for 
that  reason  that  the  two  great  powers  above  mentioned  signified 
their  purpose  to  treat  any  attempt  of  the  United  States  to  exercise 
municipal  authority  in  the  states  seceded  as  wholly  void.  In  the 
view  of  those  powers  and  other  neutral  nations,  the  United  States, 
whatever  might  be  their  pretensions,  had  ceased  to  hold  sway  in 
those  states,  and  in  their  endeavor  to  regain  the  lost  jurisdiction, 
could  only  employ  such  coercive  measures  as  are  allowed  to 
be  used  against  independent  nations.  Again,  if  we  consult  the 
learned  and  elaborate  arguments  and  opinions  delivered  in  the 
proceedings  of  arbitration  held  at  Geneva,  under  the  Treaty 
of  Washington,  it  will  be  found  that  it  is  nowhere  claimed 
by  any  of  the  learned  counsel  or  arbitrators  that  the  questions  at 
issue  were  to  be  determined  otherwise  than  if  they  had  arisen 
between  the  United  States  and  a  nation  absolutely  independent. 
It  would,  no  doubt,  have  been  regarded  as  a  reflection  upon  the 
intelligence  of  the  arbitrators  if  the  counsel  for  the  United  States 
had  taken  ground  that  the  decision  of  the  matters  in  debate  could 
be  affected  in  any  way  by  the  policy  of  the  United  States  or  the 
opinions  held  by  that  government  as  to  its  relations  to  the  states 
seceded.  To  have  advanced  any  such  argument  would  have 
brought  the  case  of  the  United  States  into  disrepute,  and 
deservedly  so. 

It  may,  therefore,  be  said  to  be  undeniably  true  that  the  United 
States  at  no  time  assumed  to  deal  with  the  late  civil  war  in  those 
aspects  of  it  which  affected  foreign  powers  otherwise  than  if  the 
contest  had  been  between  independent  nationalities ;  and  that  any 
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Other  course  of  action  would  have  been  a  violation  of  the  law  of 
nations,  and  resisted  by  the  neutral  maritime  powers. 

It  remains  now  to  inquire  whether  the  United  States  had  a  right 
to  treat  the  people  of  the  states  seceded  in  any  manner  not  war- 
ranted by  the  principles  of  the  international  code  governing  the 
relations  of  belligerents  confessedly  independent. 

We  shall  maintain  that  so  soon  as  the  state  of -things  called  civil 
war  came  into  existence  the  powers  of  the  government  of  the 
United  States  were,  to  say  the  very  least,  suspended  throughout  the 
states  seceded,  and  that  so  far  from  its  being  discretionary  with  the 
United  States  to  determine  in  what  way  hostilities  should  be 
carried  on,  or  by  what  rules  those  engaged  in  hostilities  against 
them  should  be  judged,  that  government  was  wholly  destitute  of 
power  or  discretion  in  the  premises^  and  had  no  alternative  but  to 
observe  the  rules  of  conduct  prescribed  by  the  jus  gentium  for  the 
government  of  belligerents.  ^ 

When  any  considerable  part  of  a  nation  throws  off  its  alle- 
giance and  establishes  a  government  for  itself,  to  treat  the  move- 
ment as  criminal  shocks  the  sense  of  justice  of  all  who  are  not 
blinded  by  passion  ;  and  it  is  impossible  to  entertain  any  such  view 
of  it  without  confounding  distinctions  which  are  well  understood 
and  intuitively  seen.  It  is  true  that  when  civil  war  breaks  out 
the  metropolitan  government,  to  increase  its  moral  support,  always 
employs  very  recklessly  the  nomenclature  of  the  criminal  code  lo 
characterize  the  acts  of  the  people  who  are  arrayed  against  it,  but 
this  grows  more  out  of  passion  than  conviction;  and  the  practice 
of  the  metropolitan  government  in  such  cases,  when  contrasted 
with  its  profession,  shows  strikingly  the  impossibility  of  managing 
so  vast  a  subject  within  the  narrow  confines  of  criminal  jurispru- 
dence. It  is  too  plainly  true,  as  Mr.  Burke  says,  that  the  people 
have  no  interest  in  disorder,  and  what  they  do  to  break  down 
governments  or  disturb  the  existing  order  of  things  never  proceeds 
from  a  desire  to  attack  them,  but  from  impati(;nce  under  what  they 
regard  as  bad  treatment  or  oppression.  Hence  was  it  that  Mr. 
Webster,  in  speaking  of  the  battle  of  Bunker  Hill,  said,  "It  created 
at  once  a  state  of  open  public  tear.  There  could  no  longer  be  a 
question  of  proceeding  against  individuals,  as  guilty  of  treason  or 
rebellion.  That  fearful  crisis  was  past.  The  appeal  now  lay  to 
the  sword,  and  the  only  question  was  whether  the  spirit  and  the 
resources  of  the  people  would  hold  out  till  the  object  should  be 
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accomplished."  (Address  at  Bunker  Ilill.)  All  of  us  recollect  that 
memorable  pnssage  in  Mr.  Burke's  speech  on  conciliation  with 
America,  where  in  alluding  to  the  threat  of  resorting  to  criminal 
prosecutions  as  a  means  of  putting  down  re?istan(!e  in  America  he 
says,  "At  this  proposition  I  must  pauj^e  a  moment.  Tlie  thing 
ieetmagreaf  deal  too  big  for  mg  ideas  ofjurinprudenne.  It  shouM 
seem  to  my  way  of  conceiving  such  matters,  that  there  is  a  very 
wide (iiiFeronce  in  reason  and  policy,  between  th^  imlo  of  proceed- 
ing oa  thair  regular  conduct  of  sutterei  inUoilailsor  evan  b^nds 
of  men,  who  disturb  order  within  the  state,  axd  tub  civil  dissex- 

SIOXS  which  MAY  FROM  TIME  TO  TIMK,  ON  GREAT  QUESTIONS, 
AGITATE  THE  SEVERAL  COMMUNITIES  WllfCIl  COMPOSE  A  GREAT 
EMPIRE.  It  LOOKS  TO  ME  TO  BE  NARROW  AND  PEDANTIC  TO 
APPLY  THE  ORDINARY  IDEAS  OP  CRIMINAL  JUSTICE  TO  THIS  GREAT 
PUBLIC  CONTEST.        I   DO  NOT  KNOW  THE  METHOD  OF  DRAWING  UP 

AX  INDICTMENT  AGAINST  A  WHOLE  PEOPLE.  I  cannot  insult  and 
ridicule  the  feelings  of  millions  of  my  fellow-creatures,  as  Sir 
Edward  Coke  insulted  one  excellent  individual  (Sir  Walter 
Raleigh)  at  the  bar.  I  hope  I  atn  not  ripe  to  pass  sentence  on  the 
gravest  public  bodies,  intrusted  with  magistracies  of  great  authority 
and  dignity,  and  charged  with  the  safety  of  their  fellow-citizens, 
upon  the  very  same  title  that  I  am,  I  really  think,  that  for  wise 
wen  this  is  not  judicious;  for  sober  men,  not  decent;  for  minds 
tinctured  with  humanity,  not  mild  and  merciful." 

So  entirely  in  unison  with  the  sentiments  of  Mr.  Burke  are 
those  of  Bluiitschli,  a  modern  writer  on  international  law,  who 
is  regarded  as  high  authority,  that  we  cannot  spare  to  quote  his 
language.  He  says,  "The government  is  always  prompt  to  declare 
those  who  nsist  its  authority,  traitors  and  rebels.  But  when  the 
criminal  courts  have  lost  their  power,  and^  de  facto,,  war  is  waged 
for  political  ends,  criminal  law  is  silent,  and  the  parties 
ARE  IN  POLITICAL  AND  MILITARY  ASPECTS,  enemies."  (See  3  Am. 
Law  Rev.  405,  where  this  passage  is  quoted.) 

It  is  deeply  to  be  regretted  that  Mr.  Chief  Justice  CliASE  ever 
committed  himself  to  some  of  the  sentiments  contained  in  his 
opinion  in  Shortridge  v.  Macon,  1  Abb.  C.  C.  58,  delivered  at 
Raleigh.  It  was  not  worthy  of  his  truly  great  mind  to  say  that 
he  could  see  no  difference  between  individual  traitors  and  large 
communities  levying  war  against  the  United  States  on   political 
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grounds.     It  is  something  remarkable  that  he  could  not  rise  to 
the  height  and  dignity  of  the  great  argument,  as  Mr.  Burke  did. 

The  views  of  the  Chief  Justice  were  combated  very  ablv  bv 
Mr.  Gerritt  Smith,  and  we  give  the  following  extracts  from  his 
paper  discussing  this  question  : — 
,  "Had  our  revolutionary  fathers  failed,  and  Washington  ami 
Franklin  been  hung  for  treason  at  the  close  of  the  civil  war,  this 
opinion  of  the  Chief  Justice  would  cover  and  justify  the  heart- 
rending and  heaven-appalling  deed.'*  *  *  * 

"  The  Chief  Justice  asks :  '  On  what  sound  principle,  then,  can 
we  say  judicially  that  the  levying  of  war  ceases  to  be  treason 
when  the  war  becomes  formidable  ?*  I  answer  that  when,  in  any 
instance,  it  becomes  so  formidable  as  to  induce  Congress  to  take 
it  out  of  the  jurisdiction  of  his  court  and  to  bring  it  under  the 
law  of  war,  he  is  then  bound  to  *  say  judicially  *  that  this  is  an 
instance  of  levying  war  which  is  not  treason,  and  with  which  this 
court  has,  therefore,  nothing  to  do."  *  *  * 

"  One  reason  why  we  should  not  call  men  traitors  who  are  not 
legally  and  justly  chargeable  with  treason,  is  that  the  traitor  is 
looked  upon  as  seeking  personal  and  selfish  ends,  and  as,  there- 
fore, worthy  of  our  deep  abhorrence.  Stonewall  Jackson,  killing 
men  to  serve  personal  ends,  and  active  in  a  rebellious  movement 
condemned  of  the  people,  would  have  been  an  abhorred  and 
detested  m«an.  But  Stonewall  Jackson, '  arm  and  soul '  in  a  public 
cause — living,  battling,  dying  for  millions,  is  even  in  our  eyes, 
who  regard  that  cause  as  a  bad  one,  a  sublime  being.** 

We  are  apt  to  think  that  the  law  laid  down  by  Mr.  Smith  will 
never  be  weakened  or  overborne  by  the  decision  of  the  Chief 
Justice  in  Shortridge  v.  Macon. 

Such  being  the  universal  sentiment  of  mankind,  it  is  but  rea- 
sonable to  look  for  a  reflection  of  it  in  the  great  international  code 
which,  with  no  other  sanction  than  right  reason,  governs  the 
nations  of  the  ( arth  ;  and,  accordingly,  we  find  that  code  in  full 
and  complete  harmony  with  this  sentiment.  So  far  from  lending 
countenance  to  the  idea  that  a  people  who  rise  and  attempt  to 
subvert  government  on  political  grounds  are  criminaU^  that  code, 
as  we  shall  see,  treats  them,  for  the  time  being,  as  an  independent 
power ;  refers  their  cause  to  the  arbitrament  of  the  sword,  and 
entitles  them  to  employ  ev-ery  kind  of  warfare  that  is  admissible 
between  nations. 
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It  is  kill  down  by  Vattel  that  "  a  civil  war  h'eahs  the  bands  of 
society^  or,  at  least,  suspends  their  force  and  effect;**  that  it  pro- 
duces in  the  iiation  two  independent  parties  who  consider  each 
other  as  enemies,  and  acknowledge  no  common  judge  ;**  that  "those 
two  parties,  therefore,  must  necessarily  be  considered  as  constitu- 
ting, at  least  for  a  time,  TWO  separate  bodies,  two  distinct 
s)ciETiB3!"  that  "having  no  common  superior  to  judge 
between  them,  they  stand  in  precisely  the  same  predicament 
AS  TWO  nations  WHO  engage  in  a  contest  and  have  recourse 
TO  ARMS;"  and  that  the  common  laws  of  war  "ought  to  be  observed 
by  both  parties  in  every  civil  war"  (Bk.  8,  ch.  18,  §  298),  This 
clear  enunciation  of  the  great  publicist  received  unqualified  sanc- 
tion and  acceptance  from  the  Supreme  Court  of  the  United  States 
in  the  Prize  Cases,  2  Black  635,  and  is  quoted  in  the  judgment 
in  those  cases. 

Again,  says  the  same  high  authority :  "  Though  one  of  the  par- 
ties may  have  been  to  blame  in  breaking  the  unity  of  the  state 
and  resisting  the  lawful  authority,  they  are  not  the  less  divided  in 
fact.  Besides,  w?io  shall  Judge  them  ?  Who  shall  pronounce  on 
which  side  the  right  or  the  wrong  lies?  On  earth  they  have  no 
common  superior.**  It  is  a  noticeable  fact  that  the  passage  from 
Vattel  next  preceding  is  left  out  of  the  opinion  of  the  court  in  the 
Prize.  Cases,  although  both  what  goes  before  and  follows  it  in  the 
same  paragraph,  is  quoted  by  the  court.  Vattel  also  says: 
"Whenever,  therefore,  a  numerous  body  of  men  think  they  have  a 
right  to  resist  the  sovereign,  and  feel  themselves  in  a  condition  to 
appeal  to  the  sword,  the  war  ought  to  be  carried  on  by  the  con- 
tending parties  in  the  same  manner  as  by  two  different  nations.** 
*  *  ♦  (Bk.  8,  ch.  18,  §  295,)  Again  says  this  author:  "Thus 
there  exist  in  the  state  two  separate  bodies,  who  pretend  to  abso- 
lute independence,  and  between  whom  there  is  no  judge,     TjieY 

DECIDE  their   QUARREL   BY    ARMS,    AS    TWO    DIFFERENT    NATIONS 

WOULD  DO.  The  obligation  to  observe  the  common  laws  of  war 
towards  each  other  is,  therefore,  absolute — indispensably  binding 
on  both  parties,  and  the  same  which  the  law  of  nature  imposes  on 
all  nations  in  transactions  between  state  and  state:"  Id. 

We  find  it  laid  down  by  Mr.  Wheaton  that  in  a  civil  war  "  the 
general  usage  of  nations  regards  such  a  war  as  entitling  both  the 
contending  parties  to  all  the  rights  of  war  as  against  each  other, 
and  even  as  respects  neutral  nations**  (cited  by  Nelson,  J.,  in  his 
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opinion  in  the  Prize  Cases,  supra.)  Speaking  of  "an  insurrec- 
tion of  a  considerable  part  of  the  state  against  the  reigning 
Prince,"  Burlamaqui  says,  "  thus  the  government  is  then  dissolved^ 
the  state  is  actually  divided  into  two  distinct  and  independent 
bodies,  so  that  we  are  to  form  here  the  same  judgment  as  in  the 
former  [i.  e.,  "  as  in  public  wars  between  two  states,  always  dis- 
tinct *'],  Vol.  2,  pt.  4,  ch.  7,  p.  209,  §  xxxvi.  And  so  entirely 
international  has  the  late  war  been  regarded  by  the  Supreme  Court 
that  it  has  adjudged  that  residence  and  not  sentiment  determines 
the  question  of  enemy  or  not,  2  Wall.  421,  and  that  property  of  a 
loyal  citizen  residing  in  the  adhering  states  sailing  under  the 
Confederate  flag  without  his  knowledge  or  consent,  was  lawful 
prize  of  war :   The  Wm.  Bagaley,  5  Wall.  377. 

The  deduction  from  these  authorities  is  that  the  general  senti- 
ment of  mankind  that  criminality  cannot  be  predicated  of  a  popu- 
lar movement  which  attains  the  dignity  of  a  civil  war,  finds  entire 
support  in  the  law  of  nations,  and  that  the  effect  of  such  a  move- 
ment is  ''to  break  the  bands  of  society  and  government,"  and 
to  make  in  the  nation  two  independent  parties  who  acknowledge  no 
common  judge,  and  whose  differences  are,  therefore,  referred  by 
the  jus  gentium  to  the  arbitrament  of  the  sword ;  for  does  not 
Vattel  say  :  "  They  decide  their  quarrel  hy  arms,  as  two  different 
nations  do,"  and  in  another  place,  that  ^^^  having  no  common  supe- 
rior to  judge  between  them,  they  stand  in  precisely  the  same  pre- 
dicament  as  two  nations  who  engage  in  a  contest,  and  have  recourse 
to  armsf*  Supra,  The  law  of  nations  recognises  no  superior 
between  them.  It  treats  them  with  entire  impartiality.  It  regards 
the  revolted  section  or  district  as  distinct  and  independent,  for  the 
time  being ;  as  entitled  to  draw  the  sword  in  defence  of  its  position, 
and  to  employ  all  the  customary  means  of  carrying  on  war  ;  and  it 
absolutely  interdicts  the  metropolitan  government  from  using  any 
mode  of  coercion  which  would  not  be  allowable  against  an  inde- 
pendent power. 

If  such,  then,  are  the  relations  of  the  contending,  parties,  it 
follows,  inevitably,  that  so  long  as  civil  war  lasts  the  metropolitan 
government  has  no  right  to  exercise  any  sovereign  power  over  the 
revolted  section  or  district,  for  the  existence  of  any  such  power 
would  be  plainly  incompatible  with  that  state  of  independence  and 
distinctness  which,  as  we  have  seen,  such  section  or  district  enjoys 
under  the  jus  gentium. 
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r^ow  the  relations  of  the  two  parties  to  a  civil  war  being  those 
of  separate  nations,  without  any  common  superior,  their  reciprocal 
rights  and  duties  are  to  be  found  only  in  thejm  belli,  which  is  a 
part  of  tijus  gentium. 

If  then  a  state  of  civil  war  rives  a  nation  into  two  independent 
parties  which  stand  towards  one  another  as  distinct  nationalities 
having  no  common  superior  to  judge  between  them,  what  handle 
is  there  to  say  that  either  one  of  these  parties  has  power  to  grant 
or  withhold  belligerent  rights,  or  to  prescribe  in  any  particular  a 
rule  or  rules  for  the  government  of  hostilities?  How  would  such 
a  power  assort  with  that  perfect  equality  on  which  the  parties  are 
placed  by  international  law,  and  how  utterly  vain  and  fruitless 
would  it  be  ? 

Regarding  the  parties  as  distinct  and  independent  for  the  time 
being  and  as  acknowledging  no  common  judge  or  superior,  the  jiis 
belli  comes  into  operation  and  furnishes  the  rules  by  winch  the  war 
between  them  is  to  be  carried  on,  and  no  more  allows  either  of  them 
to  make  any  law  or  decree  affecting  the  other,  than  does  the  muni- 
cipal law  permit  one  litigant  to  lay  down  the  rules  by  which  his 
suit  is  to  be  conducted.  These  same  views  were  advanced  in  the 
Federal  House  of  Representatives  in  1862,  by  Mr.  Sheffield  in  the 
course  of  the  discussion  of  the  subjects  of  confiscation  and  emanci- 
pation. The  learned  member  said,  "What  are  these  rights  of 
general  war  ?  They  are  fixed  by  the  law  of  natio7iB^  and  are  a 
part  of  our  Constitution,  though  they  may  not  be  modified  without 
the  coment  of  other  nations.  Congress  cannot  alter  or  control  them, 
Tbey  are  beyond  its  reach,  for  they  govern  all  civilized  nations, 
and  Congress  cannot  legislate  but  for  one  nation.  For  it  to  attempt 
to  change  the  law  of  nations  would  be  to  attempt  to  extend  its 
j^mdiction  over  all  Christian  nations.  The  law  of  nations  depends 
upon  the  well-established  usages  of  nations,  and  that  usage  cannot 
he  changed  but  by  the  consent  of  those  whom  it  is  to  bind.'* 
Again  he  says,  *'  These  rebels  have  a  status  as  a  party  to  a  civil 
^^^,  and  their  rights  and  duties  are  defined  by  the  law  of  nations. 
They  have  a  status  in  England,  France  and  in  Spain.  They  are 
acknowledged  by  all  those  nations  as  belligerents.  And  we  are 
bound  to  treat  them  according  to  the  latvs  of  war  until  we  compel 
their  submission  to  our  municipal  authority.  And  if  we  inflict 
"P^n  them  cruel,  inhuman  and  unusual  punishments,  such  as  are 
not  Warranted  by  the  laws  of  war,  it  would  be  the  right  of  other 
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nations,  who  acknowledged  them  as  belligerents  under  the  law  of 
nations,  to  interpoBC  and  see  that  justice  is  administered  betweeii  us 
and  them  according  to  the  law  of  nations.'*  (Quoted  in  Lawrence's 
Wheaton,  pp.  612-13,  ed.  1863.) 

It  is  thus  perceived  that  it  is  nothing  less  than  a  solecism  to  say 
that  the  metropolitan  government  has  any  power  to  grant  or  with- 
hold belligerent  rights  in  a  state  of  civil  war;  that  belligerent 
rights  are  enjoyed  by  virtue  of  the  jus  gentium  alone;  that  when 
it  is  fitting  that  such  rights  should  be  enjoyed,  neutral  powers 
have  the  authority  to  insist  upon  their  observance ;  and  that  the 
generally  received  opinion  that  the  United  States  conceded  belli- 
gerent rights  to  the  Confederate  States  is  unfounded  and  repugnant 
to  international  law. 

Having,  as  we  would  fain  think,  disposed  of  the  mischievous 
dogma  that  belligerent  rights  during  the  late  war  were  the  result 
of  concession  by  the  United  States,  we  turn  now  to  the  main  sub- 
ject of  this  article — the  effect  of  the  late  civil  war  on  jurisdiction, 
and  on  civil  remedies,  generally. 

It  is  unnecessary  to  adduce  authority  for  the  general  proposition 
that  war  does  not,  ipsofacto^  annul  private  debts  or  other  contracts 
between  individuals.  It  is  true  that  up  to  a  period  comparatively 
modern  some  publicists  maintained  that  war  extinguished  all  debts 
owing  by  the  belligerents  to  one  another.  But  the  statement  of 
such  a  principle  now-a-days  would  shock  the  moral  sense  by  its 
barbarous  severity.  War  must  from  its  nature  be  full  of  cruelty 
and  wretchedness,  but  the  progress  of  civilization  is  not  more 
clearly  marked  by  anything  than  by  the  efforts  through  which 
mankind  have,  from  time  to  time,  mitigated  the  rigor  of  war  by 
withdrawing  from  its  destructiveness  whatever  might  be  spared 
without  impairing  its  effectiveness.  Indeed  the  spirit  of  enlight- 
ened innovation  has  not  been  content  to  stop  there,  but,  in  estab- 
lishing the  principle  that  "free  ships  make  free  goods,"  has  taken 
away  a  valuable  belligerent  right,  and  aims  to  make  still  further 
cncroachaients  by  securing  to  private  property  absolute  immunity 
from  capture.  During  war  the  private  property  of  each  enemy  i:i 
the  country  of  the  other  is  as  much  within  the  protection  of  the  law 
as  it  ever  was,  subject  of  course,  to  confiscation,  if  hostilities  should 
take  so  harsh  and  unusual  a  turn.  We  sometimes  hear  it  said  that 
the  rights  of  enemies  are  suspended  hello  pendente,  but  there  is  no 
suspension  of  them,  it  is  the  remedies  alone  that  are  suspended,  no 
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proceedings  by  an  enemy  to  enforce  rights  being  allowed.  This 
benign  principle  is  beautifully,  if  not  touchingly  exemplified  in  the 
case  of  the  Adventure,  8  Crancli  221.  While  this  case  was  pend- 
ing war  broke  out  with  Great  Britain,  catching  in  the  hands  of  the 
court  a  considerable  fund,  the  property  of  citizens  of  Great 
Britain.  The  court  said  this  fund  was  in  the  same  predicament 
as  other  British  property  found  in  this  country  when  war  was 
declared,  and  that  *'  although  property  of  that  description  is  liable 
to  be  disposed  of  by  the  legislative  power  of  the  country,  yet  until 
some  act  is  passed  upon  the  subject,  it  i%  still  under  the  protection 
of  the  lawy  and  may  be  claimed  after  the  termination  of  war  ^  if  not 
previously  confiscated.** 

That  an  enemy  lias  no  locua  standi  as  a  plaintiff  in  the  courts 
of  the  country  with  which  he  is  at  war,  is  a  proposition  which 
needs  only  to  be  stated  to  command  assent.  That  an  enemy  can 
not  be  proceeded  against  in  the  courts  of  his  enemy  unless  he  be 
commorant  within  the  jurisdiction  of  such  courts,  and,  perhaps, 
enjoy  a  license  or  safe  conduct,  is  a  principle  too  well  grounded  in 
natural  justice  to  admit  of  doubt.  Of  cases  of  the  first  kind 
there  are  many  in  the  English  Reports,  but  of  cases  of  the  second 
kind  there  is  not  one,  to  our  knowledge;  which  is  owing,  no 
doubt,  to  the  fact  that  at  common  law  personal  summons  or  judg- 
ment of  outlawry  was  indispensable  to  the  vesting  of  jurisdiction, 
and  hence  an  English  court  could  not,  at  common  law,  get  juris- 
diction of  a  non-resident  enemy.  But  the  introduction  of  the 
proceeding  of  foreign  attachment  with  its  foundation  in  noticeT)y 
construction  of  law  only,  has  given  room  for  raising  the  question 
^f  the  liability  of  a  non-resident  enemy  to  be  sued  under  that 
kind  of  process.  That  such  proceedings  against  non-resident 
enemies  are  null  and  void  in  the  eye  of  natural  law  and  the  law 
of  nations  does  not  admit  of  doubt.  It  is  to  be  kept  in  view  that 
such  proceedings  are  in  no  sort  belligerent  in  their  character. 
They  purport  to  be  founded  in  notice,  or,  to  say  the  very  least,  a 
pombility  of  notice^  else  they  could  have  no  validity  at  any  time, 
'>ut,  when  set  on  foot  against  an  enemy,  they  are,  in  fact,  carried 
^n  in  a  state  of  public  affairs  which  makes  it  absolutely  illegal  for 
nny  kind  of  notice  to  be  given  to  or  received  by  the  defendant, 
and,  for  that  reason,  they  are  wanting  in  the  essential  condition  of 
^  judicial  act.  Under  the  mask  of  judicial  proceedings  inter 
partes  to  determine  private  rights,  they  are,  in  effect^  proceedings 
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of  co)ifi:  cation  in  defiance  of  the  jus  gentium^  which  does  not 
allow  such  suits  by  private  citizens.  And  they  find  their  exact 
counterpart  in  suits  by  a  belligerent  for  confiscation  in  the  article 
that  in  such  suits  the  enemy  whose  property  is  proceeded  against 
has  no  locus  standi  in  court.  His  property  is  wrenched  from  him 
because  he  is  an  enemy — caput  lupinum — and,  therefore,  no  cita- 
tion is  required.  But  is  it  not  a  remarkable  expansion  of  this 
belligerent  right  to  be  adjudging  questions  of  property  between 
enemy  citizens  in  circumstances  where  no  defence  can  be  made^  and^ 
of  course^  where  justice  cannot  be  done  ? 

To  reconcile  such  proceedings  with  the  humane  principle  of  the 
international  code,  that  pending  war  the  rights  of  each  belligerent 
in  the  country  of  the  other  are  preserved  and  protected  by  the 
law,  the  enjoyment  or  enforcement  of  them  only  being  suspended, 
would  baflle  the  acutest  intellect. 

As  we  have  seen,  the  moment  a  state  of  war  comes  into  exist- 
ence the^u*  heUi  prescribes  the  reciprocal  rights  and  duties  of  the 
belligerents.  It  takes  efTect  like  an  act  of  the  legislature  suspend- 
ing the  operation  of  all  laws  and  contracts,  the  enforcement  of 
which  would  be  a  violation  of  its  provisions.  Thus,  working  with 
the  effect  of  a  repealing  law,  it  has  been  adjudged  that  the^ie* 
belli  arrested  the  running  of  statutes  of  limitation  of  a  state  and 
the  United  States :  Hanger  v.  Abbott,  6  Wall.  532  ;  The  Protector, 
9  Wall.  687;  Str'w^rrf  y.  Kahn,  11  Wall.  509;  United  States  v. 
Wiley,  Id.  508.  In  the  case  of  Livingston  v.  Jordan,  10  Am.  Law 
Rrg.  N.  S.  5fi,  Chief  Justice  Chase  held  at  Nisi  Prius  ihat  the 
late  war  divested  the  courts  of  South  Carolina  of  all  jurisdiction 
over  persons  residing  in  the  adhering  states.  He  said  "  the  juris- 
diction of  the  state  courts  over  the  plaintiff  [a  citizen  of  Mary- 
land], whatever  it  was,  terminated  when  the  civil  war  broke  out. 
Upon  that  point  we  entertain  no  doubt.  As  between  parties 
residing  in  the  state  of  South  Carolina,  and  parties  residing 
in  the  states  which  adhered  to  the  National  Government,  there 
could  be  no  jurisdiction  in  the  courts  of  South  CaroUyia 
while  the  war  continued,  by  which  the  rights  of  non-residents 
could  be  injuriously  affected."  In  Brooke  and  others  v.  Filtr  and 
others,  35  Ind  l:i4,  the  Supreme  Court  of  Indiana  r<\y :  ''  We 
take  judicial  notice  that  before,  at,  and  after  the  rendition  of  the 
judgment  sought  to  be  received,  Virginia,  one  of  the  Confederate 
States,  was  at  war  with  Indiana,  one  of  the  a''hering,  or  loyal 
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States  of  the  Union.  We  hold  that  it  was  error  of  law,  the  Court 
having  no  legal  power  to  do  «o,  to  rernjer  the  judgment^  and  this 
entitles  the  party  to  a  review  of  it.  All  the  authorities,  without  a 
dment,  and  they  are  numerous,  concur  in  this,"  The  same  doc- 
trine is  laid  down  in  other  cases  by  this  court :  Perkins  v.  Rogers, 
35  Ind.  124;  Knoefel  v.  Williams,  80  Id.  5.  In  Cuyler  v. 
Ferrill,  8  Am.  Law  Reg.,  N.  S.,  p.  100,  the  U.  .S.  Circuit  Court 
for  the  district  of  Georgia  held  that  the  war  divested  the  juris- 
diction, of  the  courts  of  Georgia  over  citizens  of  the  adhering 
states.  In  the  crise  of  The  Kanawha  Coal  Co,  v.  The  Kanawha 
and  Ohio  Coal  Co.,  7  Blatch.  391,  which  was  upon  a  bill  filed  by 
a  corporation  of  Virginia  to  redeem  a  deed  of  trust  on  land  in 
West  Virginia,  which  the  mortgagees  pretended  to  have  foreclosed 
by  a  sale  under  the  deed  bello  pendente,  Judge  Blatchford,  in 
his  clear  and  able  judgment,  speaking  of  this  pretended  foreclo- 
sure of  the  plaintiffs'  rights,  says:  "  How,  then,  can  the  penalty 
be  enforced  against  them  for  not  doing  what  it  was  unlawful  for  them 
to  do?  The  proposition  need  only  be  stated  to  carry  with  it  its 
own  answer.  No  such  proceeding  can  be  upheld.  "  The  remedy 
for  the  recovery  of  the  debt  in  this  case  by  a  sale  of  the  trust 
land  tvas  suspended  during  the  war,'*  Again  he  says:  "As  it 
was  unlawful  for  the  debtors  to  pay  the  debt  to  their  enemy  credi- 
tor during  the  war,  it  would  be  subversive  of  the  first  principles  of 
justice  to  permit  the  creditor  at  the  same  time  to  enforce  the  pay- 
ment of  the  debt  by  a  sale  of  the  land.**  *  *  *  The  same  doc- 
trine was  held  in  the  similar  case  of  The  Connecticut  Mutual  Life 
Ins.  Co.  V.  Hall,  7  Am.  Law  Reg.,  N.  S.,  606.  In  the  case  of 
Jackson  Ins,  Co,  v.  Stewart,  6  Am.  Law  Reg.,  N.  S.,  732,  it  was 
held  by  the  U.  S.  Circuit  Court  for  the  District  of  Maryland 
that  the  Maryland  Statute  of  Limitations  did  not  run  during  the 
war  against  a  Tennessee  creditor.  In  Semmes  v.  Hartford  Ins. 
Co.,  13  Wall.  158,  the  Supreme  Court  laid  down  the  same  law. 
In  the  leading  case  of  Esposito  v.  Boio  hn,  7  Ell.  &  Bl.,  781-2, 
it  was  laid  down  in  the  Exchequer  Chamber  that  "  the  force  of  a 
declaration  of  war  is  equal  to  that  of  an  Act  of  Parliament  pro- 
hibiting intercourse  with  the  enemy  except  by  the  Queens  license. 
As  an  act  of  state,  done  by  virtue  of  the  prerogative  exclusive!}^ 
belonging  to  the  Crown,  such  a  declaration  carries  tvith  it  all  the 
force  of  law.  It  is  founded  upon  the  jus  belli,  which  Lord  Coke, 
Co.  Litt,  11  b.,  states  to  be  a  portion  of  the  law  of  England, 
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adding  in  republicd  maxime  conservanda  sunt  jura  hellV  In  a 
word,  the  court  lay  down  in  this  case  that  all  contracts  and  pro- 
ceedings which  are  inconsistent  with  a  state  of  war  are  as  effectu- 
ally annulled  or  suspended  as  if  by  Act  of  Parliament.  And  in 
the  William  Bagaley^  5  Wall.,  the  Supreme  Court,  referring  to 
the  case  of  JEsposito  v.  Bowden^  say  that  a  state  of  war  operates 
on  a  certain  class  of  contracts  ^^with  a  force  equivalent  to  that  of 
an  Act  of  Congress.'' 

If  the  propositions  above  advanced,  and  supported  by.  reason 
and  authority,  are  sound,  and  are  binding  upon  our  courts,  which 
they  certainly  are,  if  sound — for  the  jus  gentium  is  a  part  of  the 
municipal  law  of  every  state — it  follows  necessarily,  that  so  soon 
as  the  late  war  broke  out,  the  paramount  law  of  war  went  into 
operation  and  suspended  the  exercise  or  enforcement  of  every  law, 
jurisdiction,  contract  or  right,  the  exercise  or  enforcement  of 
which  would  be  repugnant  to  the  institutes  of  the  jus  belli.  Such 
being  its  potency  and  effect  it  struck  down  the  jurisdiction  of  all 
tribunals  in  either  section  to  entertain  proceedings^  while  the  war 
lasted^  against  the  inhabitants  of  the  other  in  the  nature  of  foreign 
attachments  or  to  foreclose  mortgages  or  deeds  of  trust  or  otherwise  ; 
and,  in  like  manner,  as  it  took  away,  temporarily,  the  commissions 
of  the  courts  in  such  cases,  so  did  it  suspend,  for  the  time  being, 
all  powers  in  private  hands  to  foreclose  mortgages  and  deeds  of 
trust  or  to  inflict  penalties  or  forfeitures  for  laches  or  defaults  of  any 
kind  imputed  to  non-resident  enemies.  And  such  being  the  un- 
doubted law,  it  follows,  that  no  proceedings  of  the  sort  mentioned 
which  took  place  during  the  late  war  can  be  called  judicial^  for 
they  were  not  held  in  courts  but  coram  non  judice. 

But,  notwithstanding  this  imposing  array  of  authorities,  includ- 
ing the  case  of  Semmes  v.  Hartford  Insurance  Company  [svpra\ 
in  which  the  Supreme  Court  of  the  United  States  laid  down  that 
a  clause  in  a  policy  of  insurance,  requiring  suit  to  be  brought 
within  twelve  months  after  a  loss,  did  not  bar  an  action  on  the 
policy  brought,  after  the  return  of  peace,  by  a  citizen  of  Missis- 
sippi, but  was  annulled  by  the  war,  that  learned  and  exalted 
tribunal  have  in  several  cases  held  that  during  the  late  war  the 
jus  belli  operated  in  only  one  way — ^in  favor  of  citizens  of  the  loyal 
States. 

So  discrepant  are  these  cases  with  authority,  as  we  humbly  con- 
ceive, and  so  tremendous  are  the  interests  affected  by  them  that^ 
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with  all  our  deference  for  the  high  court  which  decided  them,  we 
cannot  regard  the  principles  involved  in  them  as  removed  beyond 
the  province  of  discussion,  and  shall  therefore  proceed  now  to 
notice  two  of  these  cases. 

Ill  the  case  of  Ludlow  v.  Ramsey y  11  Wall.  581,  the  Supreme 
Court  have  recognised  as  a  judgment  an  act  which,  it  is  submitted 
with  the  highest  respect,  is  wanting  in  the  prime  essentials  of  a 
judicial  determination.  Ramsey  was  resident  in  Knoxville,  Ten- 
nessee, and  the  owner  of  valuable  property  there.  Being  disaf- 
fected to  the  Union  cause  he  fled  within  the  Confederate  lines 
when  his  state  was  overrun  by  Federal  troops.  In  that  posture  of 
things  a  creditor  of  his  to  the  amount  of  $300  brought  suit  against 
him  in  Knoxville,  and  attached  valuable  property  of  his  there, 
worth  thirty  times  the  amount  of  the  debt.  Publication  in  a  news- 
paper of  Knoxville  was  made  against  him  ;  judgment  was  rendered 
for  the  debt  and  the  property  attached  was  sold  and  sacrificed. 
Upon  the  return  of  peace  Ramsey  filed  his  bill  against  one  Lud- 
low, who  then  claimed  to  be  owner  of  the  property,  to  have  the 
cloud  upon  hi.s  title,  raised  by  the  said  proceedings,  dissipated  by 
a  decree  denouncing  the  same  as  null,  which  was  accordingly  done; 
but  that  decree  was,  on  nppeal,  reversed  by  the.  Supreme  Court, 
upon  the  ground  that  Ramsey  had  voluntarily  left  "his  country  or 
his  residence  for  the  purpose  of  engaging  in  hostilities  against  the 
former,"  and  could  not  '*  be  permitted  to  complain  of  legal  pro- 
ceedings regularly  prosecuted  against  him  as  an  absentee,  on  the 
ground  of  his  inability  to  return  or  to  hold  communication  with 
the  place  where  the  proceedings  were  conducted." 

Now  conceding  that  Ramsey  did  wrong  in  taking  refuge  within 
the  Confederate  lines,  and  did  not  become  an  enemy  by  doing  so, 
how  did  his  offence  supply  the  want  of  notice^  actual  or  construc- 
tive, and  become  the  basis  of  a  judicial  act  f  Is  not  this  turning  a 
civil  action  for  a  debt  into  a  proceeding  to  punish  crime  without 
affording  the  accused  a  hearing?  No  one  will  contend  that  there 
was  a  possibility  of  giving  legal  notice  to  Ramsey,  and  there  was 
no  pretence  that  his  flight  was  to  avoid  service  of  process >  The 
valuable  property  he  left  behind  him  renders  such  an  hypothesis 
absurd.  Situated  as  Ramsey  wa>«,  the  jus  belliy  a  law  paramount 
to  the  law  of  Tennessee,  made  it  illegal  for  him  to  receive  notice 
of  any  kind  from  the  place  of  his  late  abode.  The  allegation  that 
he  was  inside  the  Confederate  lines  unwarrantably  appears  to  us 
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to  be  beside  the  question  of  the  validity  of  the  judgment  against 
him,  for  we  maintain  that  no  amount  of  criminality  in  such  a  case 
can  make  up  for  the  want  of  notice  of  some  kind. 

For  all  the  purposes  of  the  case  Ramsey  was  an  enemy.  So 
long  as  a  citizen  of  one  enemy  country  is  commorantin  the  country 
of  the  other  he  must  be  regarded  by  the  former  as  an  enemy,  and 
his  property  as  liable  to  capture  and  condemnation :  The  Venus^ 
8  Cr.  281.  It  is  impossible  to  discriminate  between  persons  and 
between  property  situate  in  an  enemy's  country,  and  all  persons 
and  things  in  such  a  category  are  impressed  with  a  hostile  char- 
acter. Whether  an  individual  is  properly  or  improperly  in  the 
country  of  his  enemy,  the  courts  of  his  country,  as  we  have  shown, 
have  no  jurisdiction  to  render  judgment  against  him  while  he  is  so 
situated. 

Up  to  this  point  we  have  conceded  that  Ramsey  committed 
an  offence  in  fleeing  within  the  Confederate  lines.  But  was  his 
act  criminal  ?  He  was  a  citizen  of  one  of  the  seceded  states.  The 
sword  had  been  drawn ;  war  was  flagrant,  and  so  long  as  hostilities 
lasted  the  combatants  were,  as  we  have  shown,  separate  and  distinct 
communities.  The  allegiance  or  obedience  which  Ramsey  owed 
the  United  States  before  the  war  was  suspended,  and  he  had 
become  subject  to  another  government,  and  it  cannot  be  viewed  as 
an  offence  against  the  United  States  that  he  did  not  suffer  himself 
to  fall  within  their  lines,  but  preferred  to  share  the  fortunes  of 
those  who  were  battling  for  the  cause  he  had  espoused,  and  who, 
under  the  law^  of  nations,  as  we  have  seen,  had  a  right  to  battle 
for  that  cause. 

But  it  is  in  the  recent  case  of  Washington  University  v.  Finch^ 
18  Wall.  106,  that  the  Supreme  Court  have  made  the  widest  de- 
parture from  well-settled  principles. 

That  case  was  an  attempt  to  set  aside  a  foreclosure  of  a  deed  of 
trust  of  land  to  secure  a  debt,  made  by  a  trustee  under  a  power  of 
sale.  The  grantors  in  the  deed,  who  wore  also  the  debtors,  were 
citizens  of  the  county  of  Mecklenburg,  Virginia,  and  the  land  was 
situate  in  St.  Louis,  Missouri,  where  the  creditor  resided.  The 
foreclosure  was  made  during  the  war,  and  consequently  while  the 
owners  of  the  land,  the  debtors,  on  the  one  hand,  and  the  trustee 
and  the  creditor  on  the  other,  were  enemies  of  one  another. 

Now,  in  view  of  decisions  of  that  high  tf  ibunal  already  referred 
to,  it  is  difficult  to  see  how  this  foreclosure  could  be  valid.     If  the 
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ju9  helH,  working  with  the  force  of  an  act  of  the  legislature,  sus- 
pended the  rurining  of  the  Statute  of  Limitations  in  a  seceding 
state,  in  favor  of  a  creditor  living  in  an  adhering  state ;  if  it 
struck  down  the  jurisdiction  of  all  courts  in  the  former  states 
over  citizens  of  the  latter,  as  we  have  seen  it  did,  how  could  the 
power  under  which  the  foreclosure  was  made  be  otherwise  than  in 
suspense,  so  long  as  its  exercise  would  be  repugnant  to  the  law 
of  war? 

It  is  said  by  the  learned  judge  who  delivered  the  opinion  of  the 
court,  "  The  interests  of  complainants  in  the  land  might  have  been 
liable  to  confiscation  by  the  government;  yet  we  are  told  that 
this  right  of  the  creditor  could  not  be  enforced,  nor  the  power  of 
the  trustee  lawfully  exercised."  But  we  respectfully  submit 
that  there  is  no  similarity  between  a  proceeding  to  confiscate 
enemy  property,  and  one  to  enforce  a  private  right.  The  pro- 
ceeding for  confiscation  is  essentially  a  belligerent  measure,  and 
could  not  be  exercised  at  all  if  notice  to  the  enemy  proprietor  were 
necessary,  and  it  is  difficult  to  detect  the  resemblance  between  a 
war  measure  of  that  kind,  and  the  exercise  of  an  ordinary  power 
to  foreclose  a  deed  of  trust,  which  cannot  by  any  process  be  turned 
into  a  belligerent  proceeding. 

It  is  also  said  by  the  court  in  this  case,  that  the  notice  provided 
for  in  the  deed  of  trust  was  not  for  the  benefit  of  the  grantors 
otherwise  than  in  so  far  as  it  was  an  invitation  to  bidders.  This 
appears  to  be  a  novel  view  of  the  right  of  the  owner  of  the  equity 
of  redemption.  That  right  springs  not  from  contract,  but  is  given 
by  equity  after  there  has  been  a  forfeiture  at  law.  It  is  allowed 
by  equity  without  stint  until  the  act  of  foreclosure  is  consummate. 

It  is  therefore  essentially  without  any  limitation  except  the  will 
of  the  mortgagee,  who  cannot  put  an  end  to  it  without  giving  the 
debtor  notice  of  his  intention  to  do  so.  Upon  this  principle  it  is 
that  an  ordinary  pledge  cannot  be  sold  by  the  pledgee  without 
notice  to  the  pledgor.  This  is  an  invariable  principle,  and  applies 
just  as  well  to  pledges  which  can  be  foreclosed  tvithout  a  puhli' 
M/«as  to  others.  There  must  then  be  some  other  reason  for  tlu' 
rule  than  the  one  advanced  by  the  court,  that  it  is  to  promote 
bidding  at  the  sale.  In  deeds  of  trust  there  is  generally  a  stipula- 
tion as  to  the  notice  which  shall  be  given  before  foreclosure  and 
that  notice  is  for  the  benefit  of  the  debtor  as  well  as  the  creditor. 

Again,  it  is  said  by  the  court  that  the  debtor  must  be  presumed 
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to  know  of  his  own  ''  default'*  and  of  the  liability  of  his  property 
to  be  sold.  Now  while  that  is  very  true,  it  only  comes  to  this, 
that  the  debtor  knows  of  his  so-called  "default"  at  law ;  but  he 
does  not  hiowy  nor  can  he  possibly  know,  without  notice^  of  his 
creditor's  purpose  to  foreclose  his  equity  to  redeem,  which  is  w 
matter  wholly  outside  the  contract  and  under  the  creditor"' s  control 
Besides  all  this,  the  debtor  cannot  he  conscious  of  any  ^^  default" 
at  ally  for  how  can  default  be  predicatefl  of  non-performance  ivkich 
is  caused  by  a  vis  major  f 

It  is  said  by  the  learned  court  that  if  the  debtors  had  "  been  in 
Japan,"  the  failure  to  get  notice  of  the  intention  to  enforce  the 
trust  would  have  been  no  ground  for  delay.  We  submit,  however, 
ivith  the  utmost  respect,  that  the  illustration  is  by  no  means  an  apt 
one.  If  a  debtor,  knowing  that  a  certain  notice  is  required  for 
the  foreclosure  of  a  mortgage  made  by  him,  go  to  a  remote  point, 
and  is  afterwards  foreclosed  before  he  can  get  notice  of  that  pro- 
ceeding, he  has  himself  alone  to  blame.  He  should  have  provided 
iigainst  the  event  before  setting  out  on  his  travels.  But  is  such  a 
•case  as  that  like  the  case  of  debtors  who  are  cut  off  from  their 
creditor  by  sudden,  and,  as  far  as  they  were  concerned,  inevitable 
ivar,  and  who,  with  the  money  to  pay  their  debt  at  command,  arc 
forbidden  by  law  to  do  so?  Can  there  be  a  foundation  in  natural 
justice  for  inflicting  upon  an  innocent  debtor  the  penalty  of  losing  bis 
land  in  such  a  state  of  things  ?  Is  there  a  Chancellor  who  has 
ever  sanctioned  the  foreclosure  of  an  equity  of  redemption  where 
the  debtor  was  fettered,  and  forbidden  bv  law  to  redeem  ?  In  the 
language  of  Judge  Blatciiford,  already  quoted,  and  used  in  a 
case  exactly  like  that  of  Washington  University  v.  Finch :  "  How^ 
then^  can  this  penalty  be  enforced  against  them  [the  debtors']  for 
not  doing  what  it  was  unlawful  for  them  to  do  ?  The  proposition 
need  only  be  stated  to  carry  with  it  its  own  answer.  No  such  pro- 
cecding  can  be  upheld.  The  remedy  for  the  recovery  of  the  debt 
in  this  case,  by  a  sale  of  the  trust  land,  loas  suspended  during  the 
war ;"     Supra, 

But  it  is  said  that  McVeigh's  Case,  11  Wall.  267,  decides  that 
an  alien  enemy,  non-resident,  may  be  sued  in  the  courts  of  his 
enemy.  It  must  be  admitted  that  the  law  is  so  laid  down  in  th.it 
<5ase,  and  that  it  was  correctly  laid  down  in  so  far  as  it  applied  to 
the  case  in  judgment,  but  we  are  satisfied  that  as  a  general  princi- 
ple of  jurisprudence,  applicable  to  questions  of  private  right,  it 
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cannot  be  supported.     The  case  of  Albrecht  y.Sussman,  2  Ves.  & 
B.  323,  cited  by  the  court,  was  a  bill  for  discovery  and  relief 
filed  by  an  alien  enemy  not  commorant  in  England,  and  was  met 
by  a  plea  of  alien  enemy,  which  was  sustained.     In  the  bill  it  was 
averred  that  the  defendant,  Sussman,  had  attached  certain  property 
of  the  plaintiffs  in  London.     The  bill  was  not  to  evoke  a  discovery 
as  ancillary  to  the  suit  at  law,  but  was  for  both  discovery  and 
relief.     Had  it  been  ancillary  in  its  nature,  it  would  have  been 
entertained,  probably,  on  the  authority  of  a  then  recent,  and,  it 
would  seem,  unreported  case  in  the  Exchequer,  which  was  referred 
to  at  the  bar  and  by  the  Court,  in  which  a  bill  by  an  alien  enemy 
for  a  discovery  merely^  as  ancillary  to  a  suit  at  law,  was  sustained 
apon  the  ground  that  it  was  a  defensive  measure.     But  it  is  a 
noticeable  fact  that  there  is  no  account  anywhere  of  these  suits 
against  enemies  and  no  warrant  for  saying  that  they  ever  received 
judicial  countenance.     In  a  word,  the  indefinite  and  unsatisfac- 
tory allusions  which  are  made  to  these  unreported* cases  cannot  be 
regarded  as  authority.     Judge  Story,  in  speaking  of  them,  says 
that  it  is  difficult  to  maintain  on  principle  that  an  alien  enemy  can 
be  suedj  but  concedes  that  if  he  can  be  sued,  he  should  be  allowed 
to  use  the  means  necessary  to  make  his  defence  effective :  Eq.  PI., 
§  53  note.     The  next  case  referred  to  is  Dorsey  v.  Kyle^  80  Md. 
512,  522,  of  which  we  have  to  say  that  it  was  overruled  within  a 
year  after  it  was  decided  by  the  same  court  as  determined  it,  vide 
34  Md.  174,  Johnson  and  wife  v.  Robertson  et  al.j  and  that  it  is  a 
case  like  Ludlow  v.  Ramsey  and  University  v.  Finch,  supra,  and, 
therefore,  open  to  the  same  criticism  as  has  been  made  on  those 
cases.    But  two  of  the  authorities  referred  to  in  Mc  VeigKs  case, 
Clark  v.  Morey,  10  Johns.  69,  and  Ru^sel  v.  Skipwith,  6  Binn. 
241,  throw  a  flood  of  light  on  this  question.     We  shall  notice  only 
Clark  V.  Morey.     In  that  case  it  was  laid  down  by  Kent,  C.  J., 
that  an  alien  enemy  commorant  in  the  United  States  might  both  ' 
sue  and  be  sued  in  the  courts  of  New  York.     But  there  is  nothing 
said  to  countenance  the  view  that  an  enemy  not  commorant  couM 
be  sued  in  those  courts.      In  the  language  of  the  court,  "  a  lawful 
residence  implies  protection  and  a  capacity  to  sue  and  be  sued." 
The  quotation    from   Bacon's   Abridgment   in  the  judgment  in 
McVeigh's  casCj  that  as  an  alien  enemy  may  be  sued  he  may  have 
process  to  compel  the  attendance  of  his  witnesses,  and  a  discovery, 
must  be  understood  to  apply  to  the  case  of  an  enemy  resident  in 
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England.  How  different  is  this  from  the  doctrine  that  an  enemy 
not  commorant  may  be  sued  and  his  property  consumed  to  satisfy 
judgments  rendered  at  a  time  when  he  was  by  law  debarred  from 
all  possibility  of  getting  legal  notice  I 

As  we  have  said,  the  proposition  that  a  non-resident  enemy  may 
be  sued  was  correct  in  Mc  VeigJia  Case.  That  case  was  a  bellige- 
rent proceeding.  It  was  a  proceeding  in  rem  ;  and  the  only  hasidlj 
McVeigh  had  to  contend  that  his  property  was  improperly  cun- 
demned  without  liis  being  heard  was  afforded  by  the  fact  that  tlio 
confiscation  laws  were  not  levelled  at  all  eyiemieSy  but  only  certai:i 
classes  of  them,  and  that  while  those  laws  of  necessity  required 
proceedings  under  them  to  be  conducted  during  the  war,  siieh  pro- 
ceedings being  one  of  the  ways  of  carrying  on  the  war^  they  gra- 
ciously permitted  any  enemy  whose  property  was  seized,  prelimi- 
nary to  confiscation,  to  come  in  and  show  that  he  did  not  belong 
to  any  of  the  proscribed  classes,  if  he  was  fortunate  enough  to  yd 
wind  in  time  of  dhe  proceedings  set  on  foot  against  his  property. 
otherwise,  whether  he  got  notice  or  not,  his  property  might  be 
wrested  from  him  by  a  sentence  of  condemnation.  The  fact  that 
the  statutes  only  ceached  the  property  of  certain  classes  impliedly 
gave  a  locus  standi  in  judicio  to  all  enemies  who  did  not  fall  within 
those  classes  to  resist  proceedings  to  confiscate  their  property. 
Ill  Miller  s  Case,  11  Wall.  2G8,  it  was  sought  to  show  after  the 
war  that  Miller,  whose  property  hail  been  confiscated,  was  a  loyal 
citizen  all  the  time.  But  the  court  refused  to  reopen  the  sentence 
of  condemnation,  notice  or  a  possibility  of  notice  to  the  owner 
of  the  property  being  wholy  immaterial  to  the  validity  of  the 
proceeding,  which  was  in  rem  and  derived  all  its  validity  from  the 
power  to  make  war.  Of  course,  then,  any  argument  from  pro- 
ceedings so  anomalous  to  ordinary  suits  inter  partes,  for  the  ascer- 
tainment and  protection  of  private  rights,  must  needs  be  mislead- 
ing and  harmful. 

It  is  with  regret  that  we  observe  a  very  decided  intimation  in 
the  case  of  Washington  University  v.  Finch,  that  the  court  do  not 
consider  the  case  of  Hanger  v.  Abbott  as  deciding  •  that  the  war 
suspended  the  running  of  the  statutes  of  limitation  in  the  adher- 
in<r  states  in  favor  of  citizens  of  the  seceded  states.  In  other 
words,  it  is  very  pointedly  thrown  out  in  this  case,  that  in  the  late 
war  the  great  principles  of  the  jus  belli  were  entirely  one-sided  in 
their  operation,  and  that  the  inconvenience  "  to  citizens  of  tiie 
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loyal  states"  which  would  flow  from  an  impartial  application  of 
those  berjign  principles  to  both  parties  to  the  war,  is  a  sufficient 
reason  for  not  giving  the  people  of  the  **^Rebel  States'*  the  benefit 
of  them. 

As  we  have  seen,  the  late  war  was  governed  by  rules  which  not 
only  were  not  under  the  control  of,  but  which  actually  controlled 
the  United  States,  and  it  is  matter  for  regret  that  since  the  teimi- 
nation  of  hostilities,  and  since  the  relapse  of  the  people  of  the 
States  seceded  into  the  predicament  of  citizer^s  of  the  United 
states,  the  highest  and  most  exalted  tribunal  in  the  land  has 
adjudged  some  questions  of  right  growing  out  of  the  war  by  princi- 
ples of  law  which  had  no  operation  when  tiro  events  and  transac- 
tions out  of  which  those  questions  arose  took  place. 

We  respectfully  protest  that  the  universally  received  principles 
of  the  jus  belli  should  not  be  disregarded  because  their  enforce- 
ment may  produce  inconvenience  ;  that  the  function  of  the  courts 
is  ju9  dicere  non  jus  dare  ;  and  that  no  amount  of  inconvenience 
can  warrant  a  departure  from  the  great  principles  referred  to,  and, 
least  of  all,  from  that  great  institute  of  natural  justice  that  a  man 
shall  not  be  deprived  of  his  property  without  an  opportunity  of 
being  heard,  quia  quicunque  aliquid  statuent  parte  inaudiid  alterd^ 
oequum  licet  statuerity  haud  cequus  fuerif. 

In  the  case  of  Dorsey  v.  Dorsey,  30  Md.  534-5,  the  court  say 
in  support  of  these  harsh  proceedings  against  non-resident  enemies 
that  "a  party  may  be  sick  or  imprisoned  in  a  distant  land  at  such 
place  and  under  such  circumstances  that  within  tlie  time  limited 
no  notice  could  by  any  possibility  reach  him ;  but  this  or  any  other 
vU  major  or  act  of  God  will  not  oust  the  jurisdiction  of  the  court 
over  his  property,  once  obtained  by  pursuing  the  requirements  of  the 
statute,  or  defeat  the  title  acquired  under  its  final  decree  thereon." 
But  surely  when  the  act  of  God  prevents  performance,  as  by  the 
death  of  one  of  the  parties  to  a  contract  to  marry,  the  failure  to 
perform  is  completely  excused ;  and  no  one  will  question  that  when 
the  law  interferes  and  interdicts  performance  of  a  contract,  actus 
kgii  is  a  defence.  But  what  is  a  state  of  war  but  actus  legis  f  If 
the  legislature  of  Maryland  had  interdicted  performance  in  the  case 
referred  to,  the  court  would  have  indignantly  refused  to  enforce  a 
f  enalty  for  non-performance,  and  yet^  under  a  mistaken  view  of  the 
^f(C'  of  a  state  of  war ^  that  court  did  enforce  a  forfeiture  in  a  pre- 
dicament of  things  precisely  like  that  in  the  case  supposed.  In  the 
case  0^ Eitposito  v.  Bowden^  Bupra,  Lord  Ch.  B.  Pollock  interrupted 
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Mr.  Manisty^  who  was  arguing  to  the  same  effect  as  the  court  in 
Doraey  v.  Dorsey^  by  saying  "  The  case  of  war  is  an  exception 
implied  in  the  contract^  as  the  termination  of  life  is  an  exception 
implied  in  many  other  contracts.''  It  is  implied  in  all  contracts 
that  the  prohibition  or  suspension  of  performance  by  the  law  shall 
,be  a  sufficient  excuse.  This  view  puts  the  law  in  harmony  with 
natural  justice,  and  saves  it  from  reproach. 

There  are  some  state  decisions  to  the  same  effect  as  Ludlow  v. 
Ramsey  and  Washington  University  v.  Finch.  They  are  collected 
in  a  very  recent  Missouri  case,  Degiverville  v.  De  Jarnette,  13 
Am.  Law  Reg.  (N.  S.)  318.  The  reasoning  in  these  cases  is  much 
the  same  as  that  cmpioyed  by  the  Supreme  Court  of  the  United 
States  in  the  two  cases  above  mentioned,  which  makes  it  unneces- 
sary for  us  to  notice  them  more  particularly. 

It  occurs  to  us  that  there  is  another  very  satisfactory  ground  on 
which  the  judgments  and  decrees  of  the  state  courts  of  the 
adhering  states  during  the  war,  against  non-resident  enemies, 
might  be  treated  as  nullities.  We  think  that  the  exercise 
of  such  a  jurisdiction,  bello  flagrante^  was  unconstitutional. 
There  are  some  powers  in  the  Constitution  that  are  exclusively 
vested  in  the  federal  government,  some  expressly  so,  and  others 
necessarily  so  from  their  very  nature:  Crandall  v.  State  of  Nevada^ 
6  Wall.  42.  The  power  to  make  war  would  seem  to  come  under 
the  latter  class.  It  is  necessarily  exclusively  vested  in  the  general 
government.  Any  concurrency  of  power  in  the  states  to  interfere 
with  enemies  or  their  property  would  be  most  mischievous  in  its 
consequences.  Such  a  power  would  be  beyond  the  control  of  the 
Federal  government,  each  state  being  supreme  within  its  sphere, 
and  the  ill-judged  or  harsh  legislation  of  the  smallest  of  the  states 
might  bring  down  vindictive  retaliation  on  the  whole  country,  while 
the  central  authority  would  be  powerless  to  remove  the  cause  of 
offence.  It  would  seem,  then,  to  be  quite  clear  that  no  step  affect- 
ing enemies  in  their  persons  or' estates  should  be  allowed  unless 
under  the  sanction  and  by  the  authority  of  the  United  States 
government.  On  this  ground,  if  no  other,  the  state  courts  referred 
to  were,  we  think,  without  jurisdiction  in  the  premises  during  the 
late  war,  and  all  their  acts  were  void.  W.  A.  Maury. 

Richmond,  Va. 

Since  the  forogoinj;  article  was  written,  the  Supreme  Court  of  the  United 
States  has  decided  the  very  important  case  of  Sprott  v.  The  United  States^  ante,  p. 
46,  which  was  a  petition  in  the  Court  of  Claims,  under  the  Captured  and  Aban- 
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done<l  Property  Act,  to  recover  the  proceeds  of  certain  cotton  which  had  been 
turned  into  the  treasury. 

The  cotton  was  bought  by  the  petitioner  in  March  1865,  in  Claiborne  county, 
Mississippi,  from  an  agent  of  the  Confederate  Government,  known  to  be  such  by 
the  purchaser  at  the  time  he  bought,  and  was  captured  by  the  Federal  forces  in 
May  1865.  On  appeal  from  the  Court  of  Claims,  which  decided  adversely  to  the 
claimant,  the  Supreme  Court  held,  Field,  J.,  disgentietUe  in  omnibus^  that  the 
alleged  contract  of  sale  was  against  public  policy  and  void,  the  direct  effect  of  the 
transaction  beinj;  to  give  aid  and  assistance  to  the  '*  rebellion,''  and  consequently 
that  no  title  whatever  in  the  cotton  passed  to  the  claimant ;  and  a  majority  of  the 
court  went  even  further,  Davis  and  Clifford,  JJ.,  rlissentientihus^  and  laid  down 
that  when  the  Confederacy  was  overthrown  "  it  left  no  laws,  no  statutes,  no 
decrees,  no  authority  which  can  give  support  to  any  contract,  or  any  net  done  in 
its  service^  or  in  aid  of  its  purpose,  or  which  contributed  to  protract  its 
existence.** 

Strange  indeed  does  it  seem  that  a  government  whose  sanction,  by  the  jus  gen- 
tium and  the  enlightened  sentiment  of  the  world,  protected  from  the  imputation 
of  criminality  its  citizens  in  their  struggle  to  achieve  a  permanent  independence, 
had  not  the  capacity  to  give  title  to  a  bale  of  cotton,  which  would  be  respected 
after  its  overthrow  ;  and  we  hope  it  will  not  be  deemed  presumptuous  to  say,  that 
in  laying  down  that  no^ Confederate  sanction  can  amount  to  a  justification,  the 
learned  court  has  pushed  its  doctrine  to  n  dangerous  length  ;  a  Icnpth  to  which, 
we  are  apt  to  think,  it  would  not  be  carried  in  some  cases  embraced  by  it  which 
mi<;ht  be  readily  imagined,  and  which,  ii  is  not  unlikely,  will  arise  in  consequence 
of  this  decision.  Suppose,  for  example,  a  citizen  of  one  of  the  Northern  States, 
whose  vessel  was  captured,  hello  flat/ r ante ^  by  a  Confederate  cruiser,  and  regularly"" 
condemned  and  sold  by  a  Confc<lcrate  prize  court,  should  assail  in  a  Federal  court 
the  title  of  an  alien  claiming  the  vessel  under  the  decree  of  the  Confederate 
prize  court,  would  the  Federal  tribunal  ignore  that  decree  and  order  restitution 
of  the  vessel  to  the  claimant  ?  Certainly  such  nn  order  would  be  regarded  by  the 
government  of  the  injured  alien  as  a  casus  belli,  unless  fully  atoned  for. 

And  when  we  consider  that  the  United  States  had  all  the  benefit  which  followed 
upon  exemption  from  accountability  of  any  kind  for  the  acts  of  the  people  of  the 
states  seceded,  and  that  this  immunity  from  responsibility  involved  practically  an 
abdication  of  government  as  to  the  people  of  those  states  for  the  space  of  the  war, 
that  they  might  assume  the  relation  of  belligerents  to  that  people  and  wage  war 
against  them,  it  is  not  apparent  by  what  process  of  reasoninjr  the  United  States 
can  claim  that  their  laws  or  their  policy  were  in  force  within  the  limits  of  the 
Confederacy  during  the  time  they  repudiated  the  responsibility  of  government  as  to 
the  people  of  the  Confederacy.  Indeed  the  course  of  the  United  States  in  this  par- 
ticular would  seem  to  estop  their  courts  from  setting  up  the  pretension  that  the 
laws  or  policy  of  the  United  States  had  any  operation  in  the  states  seceded  during 
the  war.  We  are  aware  that  the  case  of  Rose  y'Himehj,  4  Cranch  241,  is  often 
referred  to  as  authority  for  the  proposition,  that  in  a  civil  war  there  may  be  a  co- 
existence of  rights  of  {sovereignty  and  belligerent  rights.  But  a  slight  examina- 
tion of  that  case  will  show  that  no  such  question  was  involved  in  it,  and  that  what 
was  said  by  the  Chief  Justice  on  that  subject  was  argumenti  gratid  merely,  and  is 
not  to  be  attributed  to  the  court,  none  of  whom  seems  to  have  concurred  in  any 
part  of  the  Chief  Justice's  opinion,  except  the  conclusion  which  he  reached,  that 
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the  sentenco  of  the  coart  below  should  be  reversetl.  The  case  grew  oot  of  a  viola- 
tion of  a  decree  of  the  French  government  forbidding  intercourse  with  anv  part 
of  the  island  of  St.  Domingo  in  the  possession  of  the  negro  insurgents  ;  but,  as  a 
mojority  of  the  Supreme  Court  was  of  opinion  that  the  seizure  and  condemnation 
of  the  cargo  in  question  were  illegal  and  void  upon  grounds  which  did  not  involve 
the  validity  of  the  decree — two  of  the  judges  regarding  the  seizure  as  unwarranted 
because  made  on  the  high  seas  and  outside  the  territorial  limits  of  St.  Domingo, 
and  three  of  the  judges  regarding  the  com/emntUion  as  invalid  because  the  property 
sought  to  be  affected  by  it  was  lying  in  a  neutral  port  at  the  time  the  court  uf  St. 
Domingo  pronounced  it.  If,  however,  the  vnlidity  of  the  decree  had  been  a  point 
in  judgment  in  this  case,  the  court  must,  under  the  circumstances,  have  upheld  it.  ' 
The  executive  department  of  the  government,  to  which  is  committed  the  subject 
of  our  foreign  relations,  had  acquiesced  in  the  decree,  and  thus  recognised  the 
authority  of  France  to  exercise  rights  of  sovereignty  over  the  whole  ii>land  of  St. 
Domingo,  and  this  acquiescence  of  the  executive  would  have  been  conclusive  upon 
the  Supreme  Court.  The  truth  is,  the  negroes  of  St.  Domingo  had  shocked  the 
world  by  their  revolting  cruelties,  and  were  looked  upon  as  outlaws.  In  his 
opinion  in  the  above  case,  the  Chief  Justice  calls  them  *^  brigands.**  And,  surely, 
precedents  growing  out  of  a  war  with  such  barbarians  cannot  always  be  appealed 
to  for  the  elucidation  of  questions  arising  from  our  civil  war. 

Nowhere  have  wc  seen  the  law  touching  the  validity  of  acts  done  by  the  Con- 
federate government  as  satisfactorily  or  as  ably  laid  down  as  it  is  by  Judge  Staplks, 
delivering  the  opinion  of  the  Court  of  Appeals  of  Virginia,  in  the  case  of  Niw- 
ton's  Ex'vr  v.  Bushong^  22  Graft.  629.  Thnt  learned  judge  held,  with  a  force 
of  reasoning  which  is  irresistible,  that  a  payment  of  money  made  under  the  decree 
of  a  Confederate  court  of  sequestration,  was  a  valid  discharge  as  to  a  citizen  of  a 
loyal  state,  to  whom  the  money  was  duo  at  the  time  it  was  sequestered.  We  are 
gratified  also  to  find  that  some  of  the  views  advanced  by  us  in  the  article  preceding 
this  note,  are  ably  supported  by  the  Supreme  Court  of  Tennessee,  in  the  case  of 
Smith  V.  Brazelton,  1  Ileiskcll  44,  which  we  did  not  see  until  after  our  article  was 
written  and  had  passed  out  of  our  hands. 

In  our  view,  looking  as  we  do  to  the  transcendent  importance  of  protecting  the 
Supremo  Court  of  the  United  States  from  any  suspicion  or  imputation  of  section- 
alism, it  is  much  to  be  deplored  that  this  high  and  learned  tribunal  has  made  deci- 
sions of  questions  growing  out  of  the  civil  war  which  it  is  utterly  impossible  for 
the  courts  of  Virginia  and  some  other  Southern  States  to  follow.  The  case 
of  Horn  V.  Lockhartf  17  Wall.  570, — in  which  an  investment,  honestly  made,  by 
an  executor  in  Confederate  bonds,  under  a  judicial  sanction,  was  held  illegal 
by  applying  to  the  case  laws  and  a  policy  which  had  no  force  or  operation  where 
the  investment  v/as  made — could  not  be  foljowed  in  the  South  without  carrying 
ruin  to  the  hearthstones  of  many  honest  fiduciaries,  who  did  what  prudent  men 
were  doing  around  them,  and  whoi^o  only  fault  was  not  to  be  wiser  than  the  men 
of  their  day  and  generation. 

Perhaps,  if  the  Bar  had  pressed  upon  the  Supreme  Court,  from  the  first,  the 
views  which  we  have  very  imperfectly  presented,  instead  of  making  the  mis- 
chievous concession  that  it  lay  with  the  United  States  government  to  grant  or 
withhold  belligerent  rights  in  the  late  war,  thnt  learned  tribunal  might  have 
reached  different  conclusions,  and  we  shouhl  then  have  been  spared  the  pain 
of  seeing  some  of  the  state  courts  and  the  Feilernl  courts  in  hopeless  conflict  on 
questions  of  the  profoundest  interest  and  importance. 
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RECENT   A  M  ERI  CAN    DECISIONS 

Circuit  Court  of  the  United  States,  District  of  Massachusetts, 
MATTHEWS  r.  THE  MASSACHUSETTS  NATIONAL  BANK. 

Cftshien  of  a  bank  are  held  oat  to  tho  public  as  having  authority  to  act  accord- 
ing to  the  general  usage,  practice  and  course  of  business  conducted  by  the  bank. 
Their  acts,  within  tho  scope  of  such  u^n^e,  practice  and  course  of  business,  will  in 
gtfnersl  bind  the  bank  in  favor  of  third  persons  posscsi^in^  no  other  knowledge. 

One  of  the  ordinary  and  well-known  duties  of  the  cashier  of  r  bank  is  the  sar- 
render  of  notes  and  securities  upon  payment,  and  his  sit^nature  to  the  necessary 
transfers  of  securities  or  collaterals  when  in  the  form  of  bilU  of  exchange,  choses 
in  action,  stock  certificates,  or  similar  securities  fur  loans,  which  are  personal  pro- 
perty.  is  an  act  within  the  scope  of  the  general  u«agc,  practice  and  course  of  busi- 
ness in  which  cashiers  of  a  bank  are  held  out  to  the  pu!)lic  as  having  authority  to 
act,  and  is  therefore  binding  on  the  bank. 

A  certificate  of  stock  accompanied  by  an  assignment  and  power  of  attorney  exe- 
cuted in  blank  has  a  species  of  negotiability  well  recognised  in  commercial  trans- 
actions and  judicial  decisions.  The  assignee  is  entitled  to  till  up  the  blatik  with 
his  own  name,  and  the  assignor  is  estopped  from  denying  the  genuineness  of  the 
certificate  on  the  antecedent  signatures. 

Where  a  bank  loaned  money  to  one  Coe  upon  a  certificate  of  shares  in  the 
cflpittfl  stock  of  a  railway  company,  which  had  been  altered  from  two  to  two  hun- 
dred by  the  debtor,  after  he  had  procured  it  to  be  isisued  by  the  conipjiny,  in  the 
name  of  the  bank,  "  as  collateral,"  and  upon  the  payment  of  the  dci>t  the  cashier 
of  the  hank  signed  a  blank  assignment  on  the  back  of  the  certificate,  with  the  view 
of  conveying  tho  collateral  to  Coe,  fJtipposing  it  to  be  genuine,  and  Coe  subse- 
quently procured  a  loan  of  the  plnintiflT  to  the  amount  of  $25,000,  upon  the  pledge 
of  the  same  certificate  so  assigned  in  blank  by  the  cashier,  it  was  held  the 
plaintiff  was  entitled  to  recover  of  the  bank  what  dnmages  he  had  thereby 
v*Qstained. 

Case  for  damages.  The  Massachusetts  National  Bank  loaned 
to  one  James  A.  Coe  twenty-two  thousand  dolhirs  payable  on  call 
vfith  interest,  taking  from  him  his  memorandum  of  indebtedness 
for  that  sum  with,  as  collateral  security  therefor,  what  purported 
to  be  a  certificate  of  two  hundred  shares  of  the  capital  stock  of  the 
Boston  and  Albany  Railroad  Company  issued  to  said  Massachu- 
i^etts  National  Bank,  as  collateral. 

fills  instruinent  was  oiigiually  a  genuine  certificate  for  two 
Glares  of  the  capital  st(jck  of  the  Boston  and  Albany  Railroad 
^'^uipany  issued  to  H.  E.  Coe,  but  by  false  and  for^red  erasures 
f^d  interlineations  had  been  so  altered  as  to  purport  to  be  a  certifi- 
^:»te  for  two  hundred  shares  of  its  stock  issued  bv  said  railroad 
^* ^'•poration  to  the  Massachusetts  National  Bank,  as  collateral. 
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The  bank  received  the  said  certificate  in  goo<l  faith  arnl  without 
any  suspicion  of  its  fraudulent  character,  and  in  supposed  fulfil- 
ment of  the  promise  of  James  A.  Coe  to  give  as  security  for  the 
loan  aforesaid  two  hundred  shares  of  the  capital  stock  of  said  rail- 
road corporation. 

Subsequently,  upon  payment  by  said  Coe  to  the  bank,  he  re- 
ceived back  his  memorandum  of  indebtedness,  and  the  cashier  of 
the  bank,  for  the  purpose  and  with  the  intention  of  restoring  the 
collateral  to  Coe,  returned  to  him  the  fraudulent  certificate,  with 
the  usual  printed  form  of  transfer  on  the  back  thereof,  signed  by 
II.  K.  Frothingham,  cashier  of  said  bank,  in  blank. 

About  two  weeks  after  the  surrender  by  the  bank  of  this  certi- 
ficate to  Coe,  with  the  transfer  in  blank  of  the  cashier  on  the  back 
of  it,  the  plaintiff,  Matthews,  pursuant  to  his  agreement  to  loan 
Coe  twenty-five  thousand  dollars  on  call  with  interest,  received 
from  Coe,  in  good  faith,  the  said  fraudulent  certificate  Avith  the 
blank  assignment  on  the  back  thereof,  supposing  the  same  to  be  a 
genuine  certificate  for  two  hundred  shares  of  said  stock  issued  by 
the  corporation  and  duly  transferred  and  assigned  so  as  to  enable 
him  to  obtain  a  new  certificate  therefor  in  his  ow^  name,  and  on 
receipt  thereof  loaned  the  sura  of  twenty-five  thousand  dollars. 
The  signature  of  the  cashier  was  well  known  to  Matthews,  who 
correctly  supposed  the  signature  ofi  the  blank  assignment  to  be 
genuine.  Coe  was  tried  and  convicted  for  obtaining  money  by 
false  pretences,  and  indictments  for  forgery  are  now  pending 
against  him,  and  he  has  been  declared  bankrupt.  The  next  clay, 
or  very  soon  after  the  day  when  the  money  was  loaned  by 
Matthews,  the  fact  first  became  known  to  plaintiff  and  defendant 
of  the  fraudulent  alteration  of  the  certificate  before  it  came  into 
possession  of  defendant,  and  plaintiff  thereupon  notified  the  bank 
that  he  should  hold  it  responsible  for  any  loss  sustained  by  him  by 
reason  of  the  premises.  This  action  was  brought  for  the  recovery 
of  the  damages  thus  sustained. 

Lwight  Foster  and  O.  W.  Baldwin,  for  plaintilF. 

J.  P,  Converse  and  JSdw.  A,  Kelly,  for  defendant. 

SuEPLEY,  Circuit  J. — The  real  question  presented  in  this  case  is 
whether  the  bank  by  signing  the  blank  transfer  has  so  far  war- 
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ranted  the  genuineness  of  the  certificate  that  it  is  estopped  from 
setting  up  the  forgery  as  a  defence  to  this  action. 

Defendant  denies  that  the  cashier  had  authority  or  right  to  bind 
the  bank  by  the  contract  declare<l  on. 

Cashiers  of  a  bank  are  held  out  to  the  public  as  having  authority 
to  act  according  to  the  general  usnge,  practice  and  course  of  busi- 
ness conducted  by  the  bank.  Their  acts,  within  the  scope  of  such 
usage,  practice  and  course  of  bu-iness,  will  in  general  bind  the 
bank  in  favor  of  third  persons  po>isessiiig  no  other  knowledge : 
}for8e  et  ah  v.  Mass,  National  Bank,  U.  S.  Cf.  Court,  Mass.District ; 
Minor  V.  The  Mechanics  Bank,  1  Peters  70  ;  Merchants  Bank  v. 
State  Bankj  10  Wallace  604.  One  of  the  ordinary  and  well- 
known  duties  of  the  cashier  of  a  bjink  is  the  surrender  of  notes 
and  securities  upon  payment,  and  his  signature  to  the  necessary 
transfers  of  securities  or  collaterals  when  in  the  form  of  bills  of 
exchange,  cboses  in  action,  stock  certificates,  or  similar  securities 
for  loans,  which  are  personal  property,  is  an  act  within  the  scope 
of  the  general  usage,  practice  and  course  of  business  in  which 
cashiers  of  a  bank  are  held  out  to  the  public  as  having  authority 
to  act.  Undoubtedly  the  ordinary  duties  of  a  cashier  do  not  com- 
prehend the  making  of  a  contract  which  involves  the  payment  of 
money,  without  an  express  authority  from  the  directors,  unless  it 
be  such  as  relates  to  the  usual  and  customary  transactions  of  the 
bank.  But  the  transfer  of  certificates  of  stock  held  as  collateral, 
is  certainly  one  of  the  usual  and  customary  transactions  of  banks, 
and  the  public  would  be  no  more  likely  to  require  evidence  of  a 
special  authority  to  the  cashier  to  make  such  transfer  than  of  a 
special  authority  to  draw  checks  on  other  banks,  or  to  perform  any 
other  of  the  daily  duties  of  his  ofiice. 

The  signature  of  the  cashier  must  therefore  be  considered  as  the 
signature  of  the  bank,  and  the  question  returns  whether  such  blank 
assignment  on  'the  back  of  the  certificate  by  the  bank  be  so  far  a 
warranty  of  the  genuineness  of  the  certificate  that  the  bank  is 
estopped  from  setting  up  the  forgery  as  a  defence.  In  the  case  of 
forged  negotiable  instruments  it  is  well  settled  that  the  endorser 
warrants  that  the  instrument  itself  and  tlie  antecedent  signatures 
thereon  are  genuine:  Stoiy  on  Promissory  Notes,  §  135;  State 
Bank  v.  Fearing,  16  Pick.  533  ;  Ilortsman  v.  IlensJiaw,  11  How- 
ard 184 ;  Cricklow  \'f  Parry,  2  Camp.  182  ;  Canal  Bank  v.  Bank 
of  AJhanij,  1  Hill  287.     The  eridorser's  liabilitv  in  these  cases  is 
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properly  placed  upon  the  ground  of  estoppel.  '*  This  proceeds/' 
says  Judge  Story,  '*  upon  the  intelligible  ground  that  every  en- 
dorser undertakes  that  he  possesses  a  clear  title  to  the  note  de- 
duced from  and  through  all  the  antecedent  endorsers,  and  that  he 
means  to  clothe  the  holder  under  him  with  all  the  rights  which  by 
law  attach  to  a  regular  and  genuine  endorsement  against  himself 
and  all  the  antecedent  endorsers.  It  is  in  this  confidence  that  the 
holder  takes  the  note  without  further  explanation,  and  if  each  party 
is  equally  innocent  and  one  must  suffer,  it  should  be  the  one  who 
has  misled  the  confidence  of  the  other,  and  by  his  acts  held  out  to 
the  holder  that  all  the  endorsements  are  genuine  and  may  be  re- 
lied on  as  an  indemnity  in  case  of  the  dishonor  thereof.'*  This  is 
a  statement  of  the  grounds  upon  which  the  rule  of  law  rests  as 
applicable  to  negotiable  instruments,  but  the  reasoning  would  seem 
to  apply  with  equal  force  and  pertinency  to  the  case  of  a  transfer 
of  a  certificate  of  stock  by  endorsement  in  blank.  Stock. certifi- 
cates are  sold  in  open  market  like  other  securities  and  form  the 
basis  of  commercial  transactions.  In  the  language  of  Mr.  Justice 
Davis  in  Bank  v.  Lanier^  11  Wallace  377,  "Although  neither  in 
form  or  character  "negotiable  paper,  they  approximate  to  it  as 
nearly  as  practicable."  In  Leitch  v.  Wells^  48  N.  Y.  G13,  it 
is  said,  "  Since  the  decision  of  the  case  McNeil  v.  Tenth  National 
Bank,  certificates  of  stock,  with  blank  assignments  and  powers  of 
attorney  attached,  must  be  nearly  as  negotiable  as  commercial  pa- 
per." The  common  practice  of  passing  the  title  to  stock  by  de- 
livery of  the  certificate,  with  the  blank  assignment  and  powcr^has 
been  repeatedly  proved  and  sanctioned  in  cases  which  have  come 
before  the  courts  in  New  York.  In  New  York  ^  New  Haven 
Railroad  Co.  v,  Schuyler,  34  N.  Y.  41,  the  rights  of  parties  claim- 
ing under  such  instruments  were  fully  recognised  by  the  court,  and 
such  mode  of  transfer  was  shown  to  be  the  common  practice  in  the 
city  of  New  Y'ork.  It  is  well  settled  that  the  form*  of  assignment 
printed  on  the  back  of  stock  certificates,  when  signed  in  blank, 
may  be  filled  up  by  a  subsequent  purchaser  of  the  stock  :  KorU 
riqht  V.  The  Commercial  Bank  of  Buffalo,  20  Wend.  91,  and  22 
Wend.  348 ;  Bridgeport  Bank  v.  New  York  ^  New  Haven  Rail- 
road Co.,  30  Conn.  273.  The  certificate  in  this  case,  as  it  came 
from  the  bank,  contained  on  the  same  piece  of  paper,  and  on  the 
back  of  the  certificate  a  blank  assignment,  which  was  all  that  was 
necessary  to  transfer  the  title  of  the  stock  as  between  the  parties. 
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The  defendant  must,  therefore,  be  lul  I  to  have  intended  and  agreed 
that  whoever  should  present  the  certificate  so  issued  from  the  bank, 
with  the  assignment  executed  in  blank,  should  be  entitled  to  fill  up 
the  blanks  with  his  oyrn  name,  and  to  have  a  transfer  of  the  stock 
made  to  himself  on  the  books  of  the  company.  The  certificate  ac- 
lompanied  with  the  transfer,  executed  in  blank,  has  a  species  of 
negotiability  of  a  peculiar  character,  but  one  well  recognised  in 
commercial  transactions  and  judicial  decisions,  and  absolutely 
essential  in  the  usage  and  necessities  of  modern  commerce  to  make 
such  certificates  available  in  commercial  transactions.  Even  when 
such  blank  assignments,  or  powers  of  attorney  to  transfer  stock, 
are  under  seal,  the  blanks  may  be  filled  up  according  to  the  agree- 
meiit  of  the  parties  at  the  time :  Bridgeport  Bank  v.  New  York 
^  New  Haven  Railroad  Co,^  30  Conn.  274-5 ;  Redficld  on  Ilail- 
ways,  §  35,  and  cases  cited.  The  decisions  to  the  contrary  in  the 
English  courts  have  not  been  followed  in  this  country,  and  they 
were  influenced  not  merely  by  a  rigid  adherence  to  the  technical 
rules  of  the  common  law  in  relation  to  instruments  under  seal,  but 
by  the  policy  of  the  stamp  system.  But  the  case  of  Walker  v. 
Barilett,  18  C.  B.  845,  (86  E.  C.  L.  R.),  and  later  English  decisions, 
recognise  the  validity  of  blank  transfers  of  stock,  and  that  such 
transfers  of  stock  impose  upon  the  holder  of  them  the  obligation  to 
pav  calls  upon  the  shares  while  they  remain  his  property.  In  Kort- 
right  v.  The  Buffalo  Commercial  Bank,  20  Wendell  93,  speaking  of 
the  filling  up  of  a  blank  transfer  of  stock  and  power  of  attorney, 
Nelsox,  C.  J.,  after  stating  that  this  is  in  strict  conformity  with 
the  universal  usage  of  dealers  in  the  negotiation  and  transfer  of 
stocks  according  to  the  proof  in  the  case,  goes  on  to  say,  "Even, 
without  the  aid  of  this  usage,  there  could  be  no  great  difficulty  in 
upholding  the  assignment.  The  execution  in  blank  must  have  been 
for  the  express  purpose  of  enabling  the  holder,  whoever  he  might 
be,  to  fill  it  up.  If  intended  to  have  been  filled  up  in  the  name 
of  the  first  transferee,  there  would  have  been  no  necessity  for  its 
execution  in  blank — Barker  might  have  completed  the  instrument." 

The  right  to  fill  the  blank  in  a  blank  transfer  of  stock  is  recog- 
nized  by  the  Supreme  Court  of  Massachusetts  in  Sew  all  v.  TJve. 
Boiton  Water  Power  Co.,  4  Allen  277. 

Matthews  clearly  had  the  right,  having  advanced  the  sum  of 
twenty-five  thousand  dollars  upon  the  supposed  security  of  this 
blarik  assignment  of  stock,  to  fill  up  the  blank  with  his  own  name 
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and  with  the  place  of  his  residence,  and  whatever  was  necessary 
to  make  the  instrument  complete  as  an  assignment  and  transfer  to 
him  of  the  shares  described  in  the  certificate.  The  case  finds  that 
the  cashier  signed  the  assignment  in  blank  for  the  purpose  and 
with  the  intention  of  restoring  the  pledge  to  Coe,  But  even  if  he 
went  further,  and  agreed  with  Coe  that  Coe  should  fill  the  blank 
with  his  own  name,  such  private  understanding  between  him  and 
Coe  would  not  have  affected  the  rights  of  third  parties  who  parted 
with  their  property  in  good  faith  without  negligence  upon  the  faith 
of  tlie  certificate  of  the  cashier  that  the  bank  undertook  to  assign, 
and  did  assign,  to  whoever  might  be  the  lawful  holder  of  the 
instimmcnt,  the  amount  of  stock  described  therein. 

As  above  quoted  from  C.  J.  Nelson  :  "  If  intended  to  have 
been  filled  up  in  the  name  of  the  first  transferee,  there  would  have 
been  no  necessity  for  its  execution  in  blank " — Frothingham 
"might  have  completed  the  instrument.'*  Wliat  possible  explana- 
tion can  be  given  of  the  course  of  the  cashier  in  giving  to  Coe  an 
assii::nment  in  blank  rather  than  a  transfer  to  Coe  himself,  other 
than  to  enable  Coe  to  dispose  of  the  certificate  so  that  the  holder 
could  take  his  title  directly  from  the  bank,  and  that  the  instru- 
ment might  be  used  according  to  the  well-known  usage  of  dealing 
with  stock  certificates,  passing  from  one  purchaser  to  another 
without  the  inconveniences  and  delays  consequent  upon  manifold 
transfers  on  the  records  of  the  corporation  ?  If  the  bank  intended 
to  limit  the  assignment  to  a  particular  assignee,  or  to  a  less  num- 
ber of  shares  than  the  number  described  in  the  certificate,  the 
limitation  should  have  appeared  in  the  assignment.  The  assign- 
ment in  blank  purports  to  assign  what  is  described  in  the  certifi- 
cate to  the  lawful  holder,  whoever  he  may  be  who  may  fill  the 
blank.  The  signature  is  given  for  the  purpose  of  transferring 
title,  and  whenever  the  blank  is  filled  a  contract  of  sale  is  estab- 
lished between  the  party  who  has  signed  the  blank  assignment  and 
the  person  whose  name  is  rightfully  filled  in  as  assignee. 

It  is  contended  in  behalf  of  the  bank  that  the  transfer  in  blank 
created  no  liability  or  obligation  on  the  part  of  the  bank  to  Mat- 
thews, because  the  circumstances  under  which  the  certificate  was 
received  by  the  bank  and  surrendered  to  Coe  indicate  clearly  that 
the  act  of  the  cashier  in  signing  and  transferring  the  certificate  to 
Coe  was  performed  with  the  intention  of  restoring  the  pledge  to 
Coe  in  discharge  of  the  duty  of  the  bank  as  pledgee  after  the  pur- 
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poses  of  the  pledge  were  answered,  and  not  with  any  purpose  of  a 
sale  of  the  certificate  or  the  stock  supposed  to  be  represented  by  it. 
But  there  is  nothing  in  the  case  to  show  any  knowledge  on  the 
part  of  Matthews  of  any  such  intention  on  the  part  of  the  cashier. 
The  certificate  purports  to  be  a  certificate  that  the  bank  held  the 
shares  as  collateral,  but  does  not  J^how  that  they  were  collateral 
for  a  debt  of  Coe%   to  the   bank.     Such    a  certificate  of  stock 
with  the  transfer  in  blank  of  a   responsible  bank  might,  in  the 
ordinary  course  and  usage  of  dealing  in  'stocks,  pass  through  the 
hands  of  many  successive  purchasers.     The  possession  of   the 
certificate  would  afford  no  indication  that  the  holder  of  it  was  the 
person  who  had  originally  transferred  it  to  the  bank  as  collateral. 
If  Coe  had  consented  to  a  sale  by  the  bank  of  the  collateral  to  pay 
his  debt,  or  if  the  bank  had  in  any  way  acquired  the  right  to  sell 
it  and  had  sold  it,  if  the  assignment  had  been  in  blank  the  pur- 
chaser would  have  been  in  the  same  condition,  and  Matthews,  in 
dealing  with  such  a  purchaser,  would  have  received  no  better  evi- 
dence of  title  against  the  bank  than  he  received  from  Coe.     Had 
the  bank  desired  to  sell  this  stock,  and  placed  it  in  the  bands  of  a 
broker  with  a  blaiik  transfer  in  the  usual  course  of  business,  Mat- 
thews in  buying  from  the  broker  would  have  received  no  better 
evidence  of  title  against  the  barjk  than  in  the  present  case.     The 
mere  words  '*  as  collateral  "  in  the*  instrument  do  not  tend  to  put 
the  purchaser  on  inquiry,  except  so  far  as  relates  to  the  authority 
of  the  bank  to  dispose  of  the  collateral  as  between  the  bank  and  its 
debtor.     If    this,  inquiry   had   been    made   it   would   only  have 
resulted  in  the  information  that  the  assignment  was  made  in  its 
actual  form  by  the  joint  act  and  consent  of  the  debtor  and  the 
bank.     The  name  of  the  pledgor  was  not  stated  in  the  certificate, 
as  is  required  by  the   Statute  of    Massachusetts,  Genl.  Statutes 
of  Massachusetts,  ch.  68,   sect.  13.     In  fact,  if  Matthews  lind 
gone  to  the  bank  to  make  inquiries,  he  could  only  have  learned 
that  Coe  having  paid  his  debt  to  the  bank,  the  certificate  had  bce:» 
surrendered  to  him  by  the  bank  with  a  transfer  in  blank.     There 
would  have  been  nothing  in  this  information  to  lead  him  to  doubt 
the  genuineness  of  a  certificate  to  which  the  bank  had  given  cur- 
rency by  its  signature,  and  on  the  faith  of  which  he  would  have 
learned  the  bank  had  loaned  twenty  thousand  dollars,  which  had 
Deen  paid.     The  bank  or  the  cashier  did  not  then  doubt  the  genu- 
ineness of  the  instrument,  and  i.o  inquiry  at  the  bank  would  have 
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inspired  doubts  in  the  mind  of  Matthews,  there  being  no  such 
doubts  in  the  minds  of  the  officers  of  the  bank.  Nor  is  it  per- 
ceived how  the  bank  can  contend  with  any  show  of  reason  that 
Matthews  was  negligent  in  not  i«quiring  at  the  office  of  the  rail- 
way corporation.  If  the  duty  of  making  such  an  inquiry  was 
incumbent  on  any  one,  it  ^was  surely  incumbent  on  the  bank  to 
ascertain  the  genuineness  of  the  instrument  before  they  gave  cur- 
rency to  it,  and  lulled  suspicion  and  doubt  by  the  responsibility  of 
their  own  signature.  The  answer  to  all  the^positions  taken  by  the 
defendant  as  to  notice  to  Matthews  from  the  words  "  as  collateral  " 
in  the  instrument,  is  that  there  is  nothing  to  connect  Coe  with 
those  words.  There  is  nothing  on  the  face  of  the  paper,  and 
there  was  nothing  in  the  fact  of  the  possession  of  the  instrument 
by  Coe  to  show  that  he  was  the  person  for  whose  debt  the  stock 
was  held  as  collateral. 

Had  not  Matthews  a  right  to  suppose,  upon  receiving  this  cer- 
tificate authenticated  by  the  signature  of  the  bank,  that  they  had 
obtained  the  certificate  themselves  from  the  railroad  company  in 
the  usual  way,  thus  preventing  the  possibility  of  fraud  or  forgery 
before  receiving  as  collateral  for  a  loan,  and  before  authenticating 
it  with  their  signature  ?  It  is  difficult  to  see  in  what  respect  Mat- 
thews was  negligent. 

The  defendant,  on  the  other  liand,  negligently  placed  confidence 
in  Coe  to  obtain  a  transfer  from  the  railroad  company  of  the  two 
hundred  shares  on  which  they  loaned  the  sum  of  twenty-two 
thousand  dollars,  instead  of  taking  the  certificate  directly  from 
the  company.  But  the  negligent  act  which  especially  imposes 
upon  them  a  liability  in  this  case,  is  that  they  delivered  the  forged 
instrument  to  Coe,  authenticated  by  their  signature  in  blank  to  a 
transfer,  thus  giving  to  it  a  currency  and  negotiability  which  it 
would  not  have  possessed  had  they  made  the  transfer  directly  to 
Coe.  Thus  the  bank  put  it  in  the  power  of  Coe  to  commit  the 
fraud  on  Matthews  on  which  this  suit  is  founded. 

In  McNiel  v.  Tenth  National  Bank,  46  N.  Y.  325,  the  lannrua^o 
of  the  opinion  is  precisely  applicable  to  a  case  like  the  present. 
''  «Sucli  then  boing  the  nature  and  effect  of  the  documents  with  which 
the  plaintiff  intrusted  his  brokers,  what  position  does  he  occupy  to- 
wards persons  who,  in  reliance  upon  those  documents,  have,  in  good 
faith,  advanced  money  to  the  brokers  or  their  assigns  on  a  pledge  of 
the  shares  ?    When  he  asserts  his  title,  and  claims  as  against  them 
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that  he  cannot  be  deprived  of  his  property  without  his  consent, 
cannot  he  be  truly  answered  that  by  leaving  the  certificate  in  the 
hands  of  his  brokers,  accompanied  by  an  instrument  bearing  his 
own  signature,  which  purported  to  be  executed  for  a  considera- 
tion, and  to  convey  the  title  away  from  him,  and  to  empower  the 
bearer  of  it  irrevocably  to  dispose  of  the  stock,  he  in  fact  '  substi- 
tuted his  trust  in  the  honesty  of  his  brokers  for  the  control  which 
the  law  gave  him  over  his  own  property,*  and  that  the  consequences 
of  a  betrayal  of  that  trust  should  fall  upon  him  who  reposed  it, 
rather  than  upon  innocent  strangers,  from  whom  the  brokers  were 
thereby  enabled  to  obtain  their  money  ?"  If  the  bank  only 
intended  to  revest  in  Coe  whatever  it  acquired  from  him,  it  would 
have  been  perfectly  easy  to  have  limited  the  transfer  to  that  extent 
only.  A  private  understanding  that  such  was  the  intention 
between  Coe  and  the  cashier  could  not  affect  the  rights  of  those 
who,  if  misled,  were  misled  by  the  acts  of  the  bank.  If  the  bank, 
by  giving  Coe  the  transfer  in  blank  with  their  signature,  exhibited 
hira  to  the  money-dealing  public  as  having  the  competent  right  of 
pledge  and  disposal  with  all  the  usual  evidences  of  such  right,  it 
substituted  their  trust  in  the  honesty  of  Coe  for  the  control  which 
the  bank  should  have  exercised  itself  over  the  transfer  of  the 
instrument,  and  should  suffer  the  loss  consequent  upon  his 
betrayal  of  the  trust,  rather  than  to  suffer  it  to  fall  upon  an  inno- 
cent stranger. 

If  the  conditions  upon  which  the  apparent  right  of  control 
which  the  bank  conferred  upon  Coe  were  not  expressed  on  the  fiice 
of  tie  instniment,  but  remained  in  confidence  between  the  bank 
and  Coe,  the  case  is  not  distinguishable  in  principle  from  that  of 
an  agent  who  receives  secret  instructions  qualifying  or  restricting 
an  apparently  absolute  power :  Jarvis  v.  Itogera,  15  Mass.  389 ; 
Pickering  v.  Burky  16  East  38 ;  Fatman  v.  Loback,  1  Duer  354 ; 
N.  F.  ^  N.  n.  R.  R.  Co.  V.  Schuyler,  34  N.  Y.  41. 

One  of  two  innocent  parties  must  suffer  in  this  case  by  the  fraud 
of  Coe.  Under  similar  circumstances,  courts  have  repeatedly  heM 
that  the  party  must  suffer  who  has  exhibited  the  greater  degree  of 
Tiegligence.  The  leading  case  on  the  endorsement  of  bills  of 
lading,  Lichharrow  v.  Mason,  2  Term  63,  is  an  authority  on  this 
point.  See,  also,  Lohdell  v.  Baker,  3  Met.  469 ;  Polhill  v.  Waller,. 
3  Barn.  &  Adol.  114. 

The  bank  is  precluded  from  setting  up  the  fact  of  the  foigery  of 
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the  instrument,  because  it  would  be  a  wrong  on  its  own  part  and 
an  injury  to  others  whose  conduct  has  been  influenced  by  the  acts 
and  omissions  of  the  bank.  Swatne,  Justice,  in  Merchants^  Bank 
V.  State  Bank,  10  Wall.  645,  says :  "  Estoppel  inpais  presupposes 
an  error  or  a  fault,  and  implies  an  act  in  itself  invalid.  The  rule 
proceeds  upon  the  consideration  that  the  author  of  the  misfortune 
shall  not  himself  escape  the  consequences  and  cast  the  burden 
upon  another."  Mr.  Justice  Clifford  recognises  this  principle 
in  his  dissenting  opinion  in  that  case :  ''  If  a  bank  may  be  held 
liable  in  any  case  upon  a  certificate  of  their  cashier  that  a  check 
is  good  when  they  have  no  funds  of  the  drawer,  it  is  not  because 
the  cashier  is  authorized  to  make  such  certificate,  but  because  the 
bank  is  bound  by  his  representation,  notwithstanding  it  is  false  and 
unauthorized."  An  estoppel  is  a  salutary  rule  which  prevents  a 
man  from  proving  that  to  be  false  which  he  has  once  represented 
to  be  true,  when  others  have  acted  on  the  faith  of  his  represen- 
tation. 

The  fact  that  Matthews  has  also  a  right  of  action  against  Coc, 
who  is  a  convict  and  a  bankrupt,  does  not  preclude  him  from  a 
remedy  against  the  bank :   Gumey  v.  Wormsley^  4  El.  &  Bl.  133. 

Upon  the  facts  as  agreed  in  this  case,  the  plaintiff  is  entitled  to 
judgment,  and  according  to  the  agreement  of  parties,  the  case  is  to 
be  referred  to  an  auditor  to  assess  the  damages. 


The  foregoing  opinion,  although  able, 
learned  and  plausible,  does  not  seem  to 
us  entirely  beyond  question  in  its  con* 
elusions.  It  seems  difficult  to  main- 
tain the  argument  in  its  application  to 
the  facts  of  the  case,  without  recognising 
certificates  of  stock,  endorsed  in  blank, 
or  with  power  to  transfer,  as  negotiable 
paper  in  the  fullest  sense.  But  this  is 
a  proposition  which  the  decided  cases 
'A'jH,  in  no  sense,  justify.  The  English 
c'ourt:^,  in  the  late  case  of  Crouch  v. 
Credit  Fonder,  L.  R.,  8  Q.  B.  374, 
after  full  rericw  of  all  the  cases,  refused 
to  recognise  debentures  issued  by  public 
corporate  companies,  in  the  form  of  ne- 
gotiable instruments,  made  payable  to 
bearer,  for  the  purpose  of  passing  cur- 
rent in  the  market,  as  entitling  the  bond 
fide  purchaser  for  value  to  hold  them 


against  the  equities  of  former  holders. 
In  this  case  the  debentures,  which  are 
the  same  as  our  railway  bonds  or  notes, 
were  under  the  seal  of  the  company,  and 
hnd  lH.'cn  stolen  from  the  owner  and 
ptirchaited  in  the  market,  as  above 
stated  ;  but  the  court  held  the  purchaser 
could  not  recover.  The  former  English 
cases  are  here  carefully  reviewed,  and 
the  conclusion  reached  that  no  such  se- 
curity is  negotiable  in  any  such  sense  as 
to  exclude  the  equities  of  former  holder!^ 
by  a  bond  fide  purchase  for  value  :  and 
it  is  here  declared  that  the  custom  of 
the  dealers  on  the  stock  exchange,  or 
of  merchants  and  commercial  men  geii- 
ernllv,  to  treat  such  securities  a«  neiro- 
titihlo  in  the  strict  sense  will  not  have 
the  etffft  to  make  them  so,  since  an  ex- 
press contract  on  the  part  of  the  maker 
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to  pay  the  same  to  any  bond  fidt  as- 
signee for  yalae,  without  regard  to  the 
eqaities  of  former  holders,  would  be  a 
Toid  contract  as  to  the  holders  of  such 
equities,  and  no  cnstom  could  have  a 
greater  effect  than  an  exprei^s  contract. 
In  the  light  of  this  case,  therefore,  the 
custom  of  dealers  in  the  market  to  treat 
certificates  of  shares,  or  any  other  secu- 
rity, as  negotiable,  would  be  inopera- 
tive to  produce  such  result.  This  case, 
decided  within  the  last  year,  must  be 
decisive  of  the  present  state  of  the  Eng- 
lish law.  And  after  so  thorough  a 
review  of  the  English  cases  by  so 
learned  and  able  a  judge  as  Mr.  Justice 
Blackbcrv,  it  would  be  idle  for  us  to 
attempt  to  throw  any  further  light  upon 
the  question,  so  far  as  the  English  law 
is  concerned. 

We  are  aware  that  the  American 
coarts  have  come  to  a  different  conclu- 
sion in  regard  to  railway  and  other  cor- 
porate bonds  or  notes.  It  is  abundantly 
settled  here  that  all  such  bonds  are  ne- 
gotiable in  the  strict  sense  of  excluding 
all  equities  of  former  holders,  by  a  honA 
fide  sale  for  value :  2  Redf.  Railways, 
I  239,  p.  531  et  seq.,  and  the  numerous 
cases  there  cited,  which  we  have  referred 
to  in  this  form  to  save  repetition.  But 
no  sQch  rule  has  ever  been  extended  to 
the  sale  of  shares  in  the  capital  stock 
of  railways  and  other  joint  stock  cor- 
porHtions.  Notwithstanding  the  most 
Mrenaous  efforts  of  speculators  in  stocks 
ill  hare  them  recognised  as  negotiable, 
ia  order  to  exclude  the  equities  of 
r'>rTner  owners,  and  thus  enable  them  to 
huy  them  safely  of  thieves  and  burglars 
and  other  fraudulent  operators  in  the 
market,  the  courts  have  strenuously  re- 
fused to  endorse  their  schemes,  and  we 
hnve  good  hope  that  they  will  continue 
f«  resist  all  such  efforts  to  the  end  ;  for 
*c  regard  all  advance  in  the  direction 
of  making  stocks  negotiable,  so  as  to  en- 
nitle  them  to  be  sold  without  showing  a 
clear  title,  as  against  every  one,  as  a 


movement  in  favor  of  the  protection  of 
dealers  with  dishonest  holders.  And  it 
would,  no  doubt,  be  a  great  protection 
to  honest  holders  of  state  or  national 
securities,  as  well  as  of  municipal, 
county  and  corporate  bonds,  all  of  which 
are  now  negotiable,  the  same  as  bank 
hills,  if  that  negotiability  could  be  re- 
called and  destroyed.  Burglars  and 
thieves  do  not  take  securities  not  nego- 
tiable, since  they  could  not  dispose  of 
them,  and  it  would  very  much  increase 
the  value  of  these  bonds  for  mere  invest- 
ment if  they  were  protected  from  the  risk 
of  felonious  taking.  And  the  slight 
depreciation  in  the  market  on  account 
of  securities  not  being  negotiable,  is  of 
no  account,  in  comparison  with  the 
risk  of  keeping  safely  such  securities  as 
are  negotiable  under  the  refined  im- 
provements of  the  art  of  burglarious 
and  other  felonious  abstractions.  For 
the  refinements  in  crime  will  keep  pace 
with  the  advancement  of  civilization. 

The  American  cases  of  authority  are 
almost,  if  not  quite,  uniform  in  treating 
certificates  of  stock  in  every  form  as  not 
negotiable.  This  was  held  in  Shaw  v. 
Spencer  J  100  Mass.  382,  s.  C.  8  Am. 
Law  Reg.,  N.  S.,  219.  And  the  argu- 
ments drawn  from  the  practice  or  cus- 
tom of  issuing  certificates  of  stock  in 
blank,  or  with  blank  endorsements,  or 
blank  powers,  to  be  filled  with  the 
names  of  purchasers,  and  to  transfer 
such  certificates  from  hand  to  hand, 
without  inquiry  into  the  title  of  tlie 
holders,  is  here  well  answered  by  Fos- 
ter, J.,  in  delivering  the  opinion  :  '*  A 
usage  to  disregard  one's  legal  duty,  to 
be  ignorant  of  a  rule  of  law  and  to  act 
as  if  it  did  not  exist,  can  have  no  stand- 
ing in  the  courts.*'  The  same  rule,  as 
to  the  negotiability  of  stock  certificates, 
was  held  in  Sewall  v.  Boston  Water 
Power,  4  Allen  277.  And  in  Afe- 
chanics*  Bank  v.  N.  Y.  ^  N,  H.  Rt/,, 
13  N.  Y.  599,  it  is  distinctly  declared 
that  certificates  of  stock  do  not  partake 
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of  the  nature  of  negotiable  instruments, 
and  that  the  hondjide  assignee,  with  the 
power  of  transfer,  **  takes  the  certifi- 
cate subject  to  the  equities  which  exist 
against  the  assignor." 

The  proper  place,  and  the  only  pro- 
per place,  for  the  purchaser  of  shares  in 
u  joint-stock  corporation  to  make  in- 
quiry in  regard  to  the  genuineness  of 
tlie  certificate  and  the  ralidity  of  the 
title,  is  of  the  books  of  the  company : 
and  any  information  obtained  from  that 
source  may  be  relied  upon,  as  it  will 
bind  the  company  to  pay  the  value  of 
the  stock  to  the  purchaser  of  the  ap- 
parent owner,  even  when  the  shares 
have  been  transferred  upon  the  books 
of  the  company,  by  means  of  a  forged 
power  from  the  real  owner  :  Davis  v. 
The  Bank  of  England,  2  Bing.  393. 

This  view  would  seem  to  end  the  argu- 
ment as  against  the  plaintiff  in  the  prin- 
cipal case,  since  in  taking  the  certificate 
of  Coe,  he  would    only   acquire  what 
rights  Coe  possessed  under  the  assign- 
ment from   the  defendants,  which   of 
course  would  be  none  at  all,  since  there 
could  be  nothing  more  absurd  than  to  sup- 
pose the  contrary.  The  idea  that  one  who 
is  so  far  imposed  upon  as  to  accept  a 
forged  certificate  of  stock  as  collateral 
security  for  a  large  advance  of  money, 
and  finally  obtains  payment  of  the  loan 
from  the  borrower  without  detecting  the 
forgery,  and  who  endorses  the  certifi- 
cate in  blank  in  order  to  restore   the 
collateral  to  the  borrower,  thereby  be- 
comes responsible  to  the  forger  for  its 
genuineness,  is  too  preposterous  to  gain 
credence  anywhere.     But  it  seems  to  be 
supposed  that  there  was  some  mystery 
about  the  endorsement  in  blank,  whcre- 
hv  the   defendants   undertook,    on   the 
face  of  the  paper,  to  guarantee  its  gen- 
uineness to  third  persons   ignorant  of 
the  facts.     Upon  general  and  well-re- 
cognised principles  of  law,  no  such  con- 
sequence could  result  from  any  blank 
endorsement,  if  made  without  consid- 


eration,  upon    any    paper    not    nego- 
tiable.     A   blank    endorsement    upon 
negotiable  paper  acquires  at  once,  upon 
its  very  face,  an  artificial  and  conven- 
tional  force   and    import,   which    can 
never  be  recalled  or  explained  as  again.-i 
a  bond  Jide  purchaser  for  value.     Bur 
such  an   endorsement  upon  any  papci 
not  negotiable  acquires  no  such  conven- 
tional force,  even  in  the  hands  of  a  Itouii 
Jide  purchaser.    Upon  a  non-negotiabh 
paper,   a  blank  signature  imports  just 
what  the  parties  are  legally  bound  to 
understand  its  import  to   be  from   ^hc 
facts   and   circumstances   inducing   the 
making  of  such  signature.     If  made  to 
enable  the  holder  to  collect  dividends 
upon  the  shares,  or  to  convey  the  title 
to  one  who  had  procured  it  in  the  name 
of  another,  in  order  to  use  it  as  collat- 
eral, and  who  had  cancelled  the  debt,  it 
would  impose  no  obligation  upon  the 
maker.    But  if  made  upon  the  sale  of 
the  debt  with  the  collaterals,  it  would 
import  undoubtedly  a  guaranty  of  the 
genuineness  of   the  collaterals.      But 
even  when  made  in  the  general  form  of 
all  blank  endorsements,  not  indicating 
to  a  third  party,  who  became  a  subse- 
quent purchaser,  bond  Jide  BXid  for  value, 
whether    such  endorsement    in    blank 
were  made  for  value,  so  as  to  bind  the 
endorser,    or    whether    made    without 
value,  so  as  not  to  impose  any  obliga- 
tion :  under  these  circumstances  of  un- 
certainty it  is  not  competent  for  any 
future  purchaser  or  receiver  for  value  to 
act  blindly,  upon  the  mere  form  of  the 
blank  general  endorsement,  without  in- 
vestigation.    And  if  he  do  so  act,  it 
must  be  at  his  own  peril.     If  he  is  not 
willing  to  trust  implicitly  to  the  honeiiy 
and    fairness   of  the   holder,  he   ma.n 
make  inquiry  at  the  only  proper  place 
to    obtain     reliable    information,    the 
books   of    the    company   issuing    such 
certificate,  or  purporting  to  have  done 
so.     Nor  is  the  purchaser  of  such  cerli- 
ficate  at  liberty  to  supplement  the  credit 
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or  the  holder  bv  the  fact  that  bankers 
of  gfood  credit  have  before  made  ad- 
vances upon  the  certificatei  or  upon  the 
probability  that  such  bankers  would 
not  hare  nlade  such  advances  with- 
oat  having  satisfactory  assurance  of 
the  i;enuineness  of  the  certificate.  No 
doabt  we  all  act  more  or  less  upon 
sach  grounds  :  but  we  do  it,  of  course, 
at  our  own  risk  and  without  any  lepal 
clainvupon  the  party  to  make  good  any 
losses  we  may  sustain  by  such  voluntary 
trust. 

The  only  other  ground,  as  it  seems  to 
u<,  upon  which  the  plaintiflT  can  prefer 
any  just  claim  to  recover,  is  that  the 
plaintiff*  has  been  misled  by  Coe, 
through  some  agency  or  omission  of  the 
defendants.  The  opinion  seems  to  con- 
vey the  impression  throughout  that  there 
i^  something  in  the  form  of  this  assign- 
ment, being  in  blank,  imposing  a  higher 
obliipition  upon  the  defendants  than  if 
it  had  been  tilled  with  the  name  of  Coe. 
We  know  of  no  authority  for  giving 
blank  signatures  upon  non-negotiable 
instruments  any  greater  force  than  if 
filled  up  as  the  parties  understood  they 
should  be,  and  the  cases  are  almost  in- 
numerable declaring  that  no  blank  sig- 
nature upon  an  instrument  not  negotia- 
ble can  be  filled  up  by  any  future 
holder,  except  in  the  manner  it  was 
atrreed  or  understood  that  it  should  be 
filled  at  the  time  it  was  made.  This 
being  the  law,  which  of  course  the 
plaintifi*  was  bound  to  know,  he  could 
not  have  been  legally  misled  by  the  en- 
dorsement of  the  cashier  being  in  blank. 
And  if  he  was  so  misled,  it  must  have 
been  by  placing  a  construction  upon  the 
facts  which  the  law  will  not  justify.  We 
do  not  deem  it  incumbent  upon  any  one 
to  make  formal  answer  to  any  sugges- 
tion from  the  New  York  courts,  or  the 
national  courts,  that  business  men  and 
commercial  men — by  which  we  under- 
stand dealers  on  the  stock  exchange — 
have  treated  these  stock  certificates  as 


approximating  very  nearly — as  nearly 
a.H  posHible  —to  that  of  commercial  pa- 
per in  the  form  of  negotiable  instru- 
ments. We  need  only  refer  to  the 
language  of  Mr.  Justice  Foster,  be- 
fore recite<l,  in  answer  to  any  Nuch  >««g- 
gCHtion.  There  is  no  intermediHry  or 
transitive  state  between  ncgotinble  nml 
non-negotiable  instruments.  All  con- 
tracts or  instruments  or  papers  crcnting 
indebtedness  or  rights  of  action,  nre 
either  negotiable  or  not  so.  And  if 
anything  is  fully  settled  in  the  law,  it  is 
that  certificates  of  stock  are  not  nego- 
tiable, and  that  he  who  deals  with'ihem 
is  bound  to  know  that  he  takes  them 
subject  to  all  the  rights  of  former 
holders. 

But  it  seems  to  us  that  the  claim  in 
this  case,  that  there  was  anything  in  the 
defendants*  connection  with  this  certifi- 
cate that  was  in  its  nature  calculated  to 
mislead  any  one  in  the  plaintiff's  posi- 
tion, or  which  in  fact  really  did  mislead 
him,  in  regard  to  the  controlling  facts 
in  the  case,  rests  upon  a  false  construc- 
tion of  the  facts.  The  plaintiff  knew 
of  course  whv  the  certificate  was  made 

m 

directly  to  the  plaintiff.  This  must 
have  lieen  done  in  compliance  with  the 
statute.  And  there  is  nothing  in  this 
indicating  that  the  defendants  had  any 
agency  in  procuring  the  certificiate  to 
be  issued,  but  the  contrary,  since  it 
appeared  on  its  face  to  have  issued  as  a 
coUatcrnl  security  to  the  defendants, 
which  the  debtor  would  naturally  pro- 
cure, as  it  issued  for  his  benefit.  And 
the  pretence  that  the  plaintiff  was  or 
might  have  been  misled  by  the  endorse- 
ment not  being  filled  with  the  name  of 
Coe,  or  by  his  not  knowing  that  it  was 
agreed  the  blank  should  be  filled  with 
the  name  of  Coe,  seems  to  ns  rather 
specious  than  sound.  The  plaintiff  un- 
derstood of  course  that  the  bank  took  it 
as  collateral  from  some  debtor,  and 
that  they  assigned  it  in  order  to  convey 
the   title  to  some  one,  and  this  could 
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only  be  either  to  the  debtor  pledging  it, 
after  paying  the  debt,  or  else  to  some 
one  who  purchased  it  of  the  bank,  either 
with  the  security  for  which  it  was 
pledged  or  for  the  purpose  of  paying 
the  debt  to  the  bank.  The  most  natural 
construction  of  such  a  transaction  upon 
its  face,  undoubtedly  was  that  the  en- 
dorsement was  made  to  restore  the  title 
u>  t))c  debtor,  since  that  is  the  more 
common  mode  of  transferring  collaterals 
by  banks,  and  the  only  one  which  would 
come  fairly  within  the  ordinary  employ- 
ment of  the  cashier.  The  disposing  of 
collaterals  in  any  other  mode  would 
seem  t6  require  the  action  of  the 
directors.  The  paper,  therefore,  im- 
ported on  its  face  to  be  a  re-assignment 
of  the  certificate  to  the  debtor,  upon 


payment  of  the  dcfif  lo  t'lP  oi^liier.  And 
who  would  the  phiintitf  nnnirally  nip- 
pose  the  debtor  to  be  ?  Why  iiaturHlly 
the  man  who  desired  ft)  plt'ii^re  the  snine 
collateral  fur  anotlirr  Iohik  We  there- 
fore insist  there  was  nothing;  in  this 
whole  transaction,  as  understood  by  the 
plaintiff  at  the  time  he  aeccptcd  this 
certificate  or  collateral,  ca!rulfite<i  to 
mislead  him,  except  his  contidence  in 
the  careful  business  habits  of  the  de- 
fendants, and  that  is  nothing  for  which 
they  are  responsible  to  any  one  bnt 
themselves.  But  the  case  will,  we  hope, 
be  carried  to  the  Supreme  Court,  where 
the  decision  will  settle  the  law  in  sach  a 
manner  as  to  put  these  questions  at 
rest.  I.  F.  R. 


United  States  District  Court,  Western  District  of  Missouri. 

In  Bankruptcy. 

In  re  DETERT. 

Where  a  deed  of  trust  of  a  homestead  is  set  aside  c«i  the  ground  of  being  a  pre- 
ference, the  homestead  rights  of  the  fraudulent  grantor  are  restored,  and  the  same 
result  will  follow  where  the  preference  is  surrendered  under  the  23d  section  of  the 
bankrupt  law. 

Where  a  creditor  who  has  received  a  conveyance  which  is  fraudulent  on  the 
ground  of  being  a  preference,  files  a  consent  that  all  the  creditors  may  share  in  the 
property  thus  conveyed,  such  consent  operates  as  a  surrender  of  his  preference. 

The  bankrupt  filed  his  petition,  praying  to  have  $1500  set  apart 
to  him  out  of  the  assets  of  the  estate  in  lieu  of  a  homestead.  It 
appeared  from  the  evidence  that  the  bankrupt  was  indebted  to 
Comstock  &  Co.,  who  sued  him  and  recovered  judgment,  to  debiy 
the  collection  whereof  he  conveyed  and  assigned  his  property,  in- 
cluding his  homestead,  to  Charles  F.  Meyer,  in  trust  for  himself 
and  certain  other  creditors  named  in  the  deed ;  that  within  four 
months  after  the  making  of  this  conveyance  he  was  declared  bank- 
rupt on  a  creditor's  petition ;  that  said  Meyer  and  H.  B.  Hamil- 
ton were  elected  assignees ;  that  Meyer  presented  his  own  as  well 
as  the  creditor's  claims  named  in  the  trust-deed  for  allowance  as 
pecured ;  that  thereupon  Hamilton,  his  co-assignee,  objected,  alle- 
ging that  an  illegal  preference  was  attempted  thereby  to  be  secure^l, 
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an  1  that  the  trust-deed  was  on  that  account  void ;  that  said  Meyer 
to  avoid  the  objections,  executed  an  instrument  in  writing,  agree- 
ing that  if  die  objections  were  withdrawn  and  the  claim  allowed  to 
be  preven  up  as  secured,  the  proceeds  derived  from  the  disposition  of 
the  property  should  be  equally  distributed  among  all  the  creditors 
of  the  estate ;  that  the  objections  were  withdrawn  and  the  claims 
allowed  as  secured ;  that  a  sale  was  ordered  by  the  court  under  the 
deed  of  trust  in  conformity  to  its  requirements,  in  which  the  as- 
signees joined ;  and  that  the  proceeds  of  sale  were  paid  into  the 
estate  and  treated  as  part  of  the  general  fund  now  in  court. 

Johnson  ^  Boisfordy  for  the  homestead. 
H.  B,  Hamilton^  contr^ 

Krekel,  D.  J. — The  deed  of  trust  made  by  the  bankrupt  to 
Meyer  has  never  been  set  aside,  but  the  bankrupt  contends  that 
the  surrender  of  the  preference  by  Meyer,  as  stated  under  the  28d 
section  of  the  bankrupt  law,  has  the  same  effect  as  the  setting  asido 
of  the  deed  would  have,  and  that  consequently  ho  is  entitled  to  an 
allowance  to  the  extent  at  least  of  what  the  homestead  sold  for. 
That  a  preference  was  intended  to  be  secured  by  the  trust-deed  to 
Meyer  is  not  seriously  questioned  ;  but  the  assignee  contends  that, 
as  the  claim  was  allowed  as  secured,  and  the  deed  of  trust  held 
valid,  as  shown  by  the  sale  under  it,  the  proceeds  must  be  treated, 
60  far  as  the  bankrupt  is  concerned,  as  discharged  from  all  claim 
on  his  part. 

It  has  often  been  decided,  and  may  be  said  to  be  settled  law,  that 
where  a  party  makes  a  conveyance  which  is  afterwards  set  aside  on 
account  of  an  illegal  preference  under  the  bankrupt  law,  both  the 
right  to  a  homestead  and  dower  revive :  Cox  v.  Wilder^  2  Dill.  C. 
C.  45 ;  Vogler  v.  Montgomery^  13  Amer.  Law  Reg.  N.  S.  244  ; 
McFarland  v.  Goodman^  13  Amer.  Law  Reg.  697. 

The  reasons  given  are  that  the  relinquishment  of  homestead  or 
(lower  are  for  the  benefit  of  the  grantee  alone ;  and  he  having  been 
unable  to  avail  himself  of  it,  the  same  capnot  go  to  the  assignee 
who  claims  adversely  to  the  deed.  Were  it  not  for  the  deed  being 
in  force,  as  it  is  claimed,  the  case,  under  the  rulings  cited,  would 
present  no  difficulty.  The  23d  section  of  the  bankrupt  law  pro- 
vides that  any  person  having  received  a  preference,  shall  not  prove 
the  claim  on  account  of  which  the  preference  was  given,  nor  shall 
he  receive  any  dividend  therefrom  until  he  shall  first  have  sur- 
rendered to  the  assignee  all  property,  money  or  benefit.      The 
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manner  in  which  this  surrender  shall  be  mude  the  law  has  not  de- 
termined. In  the  case  before  the  court,  Meyer  was  not  permitted 
to  prove  his  claim  or  have  any  benefit  therefrom  until,  by  an  in- 
strument in  writing,  he  had  agreed  that  the  proceeds  of  his  pre- 
ference should  become  a  part  of  the  general  estate  of  the  bank- 
rupt. This  may  be  treated  in  effect  as  a  surrender  under  the  28d 
section,  and  is  not  a  mere  consent  on  the  part  of  Meyer  for  the 
unsecured  creditors  to  participate  in  the  proceeds  of  his  preference. 
But  the  question  remains :  What  effect  had  this  surrender  on  the 
rights  of  the  bankrupt  ?  If  the  reasons  given  by  the  authorities 
cited  that  the  conveyance  was  for  the  benefit  of  the  grantee  and  could 
not  operate  in  favor  of  the  assignee  or  general  creditors,  both  of 
whom  claimed  adversely  to  the  deed,  be  sound,  then  it  must  follow 
that  the  same  efiect  must  be  given  to  this  relinquishment  of  Meyer  as 
the  setting  aside  of  the  deed  had  it  taken  place,  would  have  had.  I 
am  the  more  inclined  to  give  this  effect  to  the  relinquishment  under 
consideration  from  the  persuasive  force  of  the  Missouri  case  cited, 
and  because  of  the  harmony  thus  established  between  the  Federal 
and  state  decisions,  furnishing  a  permanent  rule  of  property. 

The  homestead  having  been  sold  at  the  trustee's  and  assignee's 
sale  for  $725,  this  amount  will  be  set  apart  to  the  bankrupt  in  lieu 
of  his  homestead. 


While  there  is  nothing  in  the  law  re- 
straining or  limiting  the  voluntarjr  alien- 
ation of  a  homestead,  it  is  well  settled 
that  a  conyejance  thereof  operates  as  an 
estoppel  only  in  faror  of  the  grantee  in 
the  deed.  The  question  as  to  how  that 
estoppel  is  overcome  has  recently  been 
considered  in  several  cases.  In  Cox  v. 
\yilder,  2  Dill.  C.  C.  45,  the  grantor  was 
declared  bankrupt ;  a  conveyance  was 
set  aside  at  the  instance  of  his  assignee 
on  the  ground  of  fraud,  and  the  court 
held  that  his  homestead  right  wa»  re- 
-  torcd ,  The  case  of  McFarland  v .  Good- 
man,  13  Amer.  Law  licg.  697,  and  that 
of  In  re  Poleman^  19  Int.  Rev.  Rec.  94, 
are  of  similar  purport.  In  the  case  of 
Voffler  v.  Montgomery,  13  Amer.  Law 
Reg.  244,  it  was  held  that  the  sale  of  a 
homestead  without  removing  therefrom 
did  not  constitute  an  abandonment,  and 
that  the  homestead  right  revested  upon 


receiving  back  a  deed  to  the  property. 
The  above-reported  case  goes  one  step 
further  and  establishes  the  applicability 
of  the  principle  to  a  case  where  the  deed 
is  not  set  aside  or  title  revested  in  the 
grantor  or  his  assignee,  but  where  a 
deed  of  trust  is  held  valid  and  a  sale  is 
made  under  it  by  the  trustee  and  assignee 
jointly,  and  the  preferred  creditor  only 
consents  that  all  the  creditors  shall  share 
in  the  proceeds  of  the  sale.  Here  the 
proceeds  of  the  sale  under  the  fraudu- 
lent deed  of  trust  were  set  aside  to  the 
bankrupt  in  lien  of  his  homestead. 
This  would,  at  first  view,  seem  to  l)e  go- 
ing very  far  to  restore  to  a  party  whni 
he  had  voluntarily  relinquished,  but 
when  the  substance,  and  not  the  mere 
form  of  the  transaction  is  regarded],  the 
correctness  of  the  judgment  is  apparent 

H.  B.  JOHKSOX. 
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When  a  debtor  delivers  money  to  be  transmitted  to  his  creditor,  in  accordance 
with  anthoritj  giren  him  so  to  do  by  his  creditor,  and  the  money  is  lost  upon  the 
war,  it  is  the  loss  of  the  creditor. 

The  plaintiff  was  authorized  to  send  money  to  the  defendants  by  express,  ami 
there  were  three  express-carriers  between  the  residence  of  the  plaintiff  and  the  place 
of  basiness  of  the  defendants  in  this  state  ;  the  plaintiff  sent  the  money  for  the  last 
premiam  doe  upon  his  life-insurance  policy  by  one  of  these  expressmen,  who 
embezzled  the  money  and-  ran  away.  /ie/</,  that  this  was  a  sufficient  payment  of 
this  premium  to  the  defendants. 

Corporations  are  held  to  be  sui>ject  to  the  same  presumptions  and  implications 
from  their  corporate  acts,  or  the  acts  of  their  a^^ents,  without  either  vote,  deed  or 
writing;,  as  in  the  case  of  natural  persons. 

A  corporation  may  waive  any  condition  inserted  in  its  regulations  or  by-laws  for 
the  benefit  of  the  company ;  and  the  acts  of  such  company,  or  of  its  agents,  are 
competent  evidence  of  such  waiver. 

This  was  a  bill  in  equity,  by  John  Currier,  agaiast  the  Conti- 
nental Life  Insurance  Company  of  Hartford,  Conn. 

By  policy,  dated  November  14th  1865,  the  defendants  assured 
the  life  of  the  plaintiffs  wife,  in  the  amount  of  $5000,  to  be  paid 
to  the  plaintiff.  The  plaintiff  was  to  pay  an  annual  premium  of 
$572.70,  on  or  before  November  15th  in  each  year,  for  five  years. 
He  paid  the  first  four  premiums  in  person  to  the  defendants* 
agents,  the  first  payment  being  made  at  his  own  house,  in  Salem, 
N.  H.,  when  he  received  the  policy,  or  before  that  time ;  the 
second  payment  being  made  November  13th  1866,  at  the  same 
place;  the  third  at  Boston,  November  16th  1867;  the  fourth 
at  Boston,  November  15th  1868.  Payment  of  the  first  was 
acknowledged  in  the  policy ;  for  the  other  three  payments  he 
received  formal  receipts.  December  8d  1869,  at  East  Salisbury, 
Mass.,  the  plaintiff  delivered  the  amount  of  the  fifth  premium  to 
Laws,  an  expressman,  to  be  carried  to  the  defendants'  agent ;  but 
the  expressman  embezzled  the  money.  The  plaintiff  prayed  a  de- 
cree that  the  defendants  apply  the  amount  in  satisfaction  ofuhe 
fifth  premium,  and  credit  him  with  payment  in  full  of  said  pre- 
mium, and  give  the  plaintiff  a  renewal  receipt,  and  treat  said  policy 
as  a  policy  paid  up  in  full,  and  for  general  relief.  It  was  stipu- 
lated in  the  policy  that,  if  the  plaintiff  did  not  pay  the  five  pre- 
miums when  due,  the  policy  should  be  void ;  and  that  when  the 
policy  should  become  void,  all  payments  made  thereon  should  be 
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forfeited  to  the  defendants.  The  plaintiff  claimed,  1.  That  he  was 
authorized  to  send  the  money  by  express  at  the  risk  of  the  defend- 
ants ;  that  delivery  to  the  express  was  payment  to  the  defendants; 
and,  2.  That  the  time  of  payment  was  extended  a  reasonable  time 
beyond  November  15th  1869,  and  the  forfeiture  waived.  Upon 
these  two  points  the  facts  were  found  by  the  court  below  as 
follows : — 

I.  October  28th  1869,  one  Loomis  (an  agent  of  the  defendants, 
at  Portsmouth,  N.  H.)  wrote  to  the  plaintiff  (then  living  at  East 
Salisbury,  Mass.),  enclosing  a  notice  of  the  fifth  premium,  and  say- 
ing :  "  Please  forward  your  premium  on  policy  No.  478  to  the 
Portsmouth  oflBce.  The  two  past  years  the  Boston  oflSce  has 
charged  us  a  commission  for  collecting ;  by  paying  here,  or  at  the 
home  oflBce,  the  company  saves  the  commission.  You  can  for- 
ward the  premium  by  bank  check,  or  your  own  private  check,  on 
any  bank  or  institution,  and  can  be  collected  through  the  bank 
here  ;  or,  you  can  send  by  express.*'  The  plaintiff  sent  the  money 
by  express,  relying  upon  this  letter,  and  understanding  that  the 
money  was  at  the  risk  of  the  defendants  when  delivered  to  the  ex- 
press ;  and  there  was  no  fraud,  bad  faith,  or  want  of  ordinary  and 
reasonable  care  on  the  part  of  the  plaintiff. 

IL  The  first  four  premiums  had  been  paid  by  cash  and  note, 
half  each.  The  notice  of  the  fifth  premium  was  as  follows :  "  The 
fifth  premium  of  $572.70,  on  your  policy  No.  478,  will  be  due  the 
16th  day  of  November  1869;  interest  on  outstanding  notes, 
$68.72 — $641.42 ;  less  dividend  of  1868,  50  per  cent,  on  ordinary 
rate,  $87.80.  Gash  due,  $554.12.  Respectfully  yours,  Samuel 
E.  Elmore,  secretary ;  Geo.  N.  Loomis,  agent.  (9*  Unless  the 
renewal  premium  is  paid  on  or  before  12  o'clock  noon,  of  the  day 
on  which  it  is  due,  the  policy  is  forfeited,  and  the  company  is  under 
no  obligation  to  renew  it;  but,  upon  satisfactory  evidence  being 
furnished  that  the  insured  is  in  perfect  health,  the  risk  may  be 
continued,  at  the  entire  option  of  the  company." 

The  plaintiff  was  not  satisfied  with  this  notice,  for  two  reasons, 
lie  objected,  first,  that  it  required  him  to  pay  all  cash,  instead  of 
half  cash  and  half  note.  His  second  and  chief  objection  was  to  the 
method  of  computing  the  dividend.  A  short  time  after  receiving 
the  notice,  and  before  November  15th  1869,  the  plaintiff  went  to 
Loomis,  and  desired  explanations  on  those  points,  but  Loomis  could 
give  none  satisfactory  to  him ;  whereupon  the  plaintiff   said  he 
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desired  time  to  examine  the  subject  and  to  coiibider  what  he  would 
do,  and  asked  Loomis  if  he  should  be  particular  about  the  time  of 
payment.  Loomis  informed  the  plaintifl  that  he  had  no  authority 
to  extend  the  time,  or  to  waive  a  fnfeiture,  and  showed  him  his 
instructions  and  the  regulations  of  the  company  to  that  effect. 

Loomis  further  told  liim  that  it  wa^  not  the  custom  of  the  com- 
pany to  take  advantage  of  a  forfeiture  for  non-payment  of  premium 
in  his  class  when  payment  was  made  within  a  reasonable  time  after 
it  was  due ;  that  he  had  never  known   the  company  to  insist  upon 
the  forfeiture  in  such  a  case ;  and  that  he  then  had  charge  of  some 
cases  in  which  the  premiums  were  overdue,  which  would  probably 
be  paid  by  the  insured.     The  precise  words  of  this  conversation 
cannot  now  be  remembered  by  the  parties  or  proved  by  witnesses. 
Loomis  intended  to  give  the  plaintiff  to  understand  that  it  was  the 
usage  of  the  defendants,  upon  payment  of  overdue  premiums,  and 
a  certificate  of  continued  health,  to  waive  the  forfeiture;  that  the 
defendants  were  not  bound  to  do  so  :  that  he  had  no  authority  and 
did  not  undertake  to  bind  them,  or  to  bargain  with  the  plaintiff 
that  they  would  so ;  but  that,  as  a  matter  of  fact,  they  undoubtedly 
would  do  80  in  his  case  as  they  always  did  in  other  like  cases. 
The  plaintiff  understood,  and  an  ordinary  man  would  have  under- 
stood, and  would  have  been  warranted  in  understanding,  from  the 
statements  of  Loomis,  that  although,  by  the  express  terms  of  the 
printed  regulations  of  the  company,  Loomis  had  no  authority  to 
make  a  formal  bargain  binding  the  company  to  an  extension  of 
time  or  a  waiyer  of  a  forfeiture,  yet  the  uniform  usage  of  the  com- 
pany was  to  receive  premiums  within  a  reasonable  time  after  they 
were  due,  when  there  was  no  material  change  in  the  health  of" the 
person  insured ;  that  the  plaintiff  could  safely  rely  on  this  usage, 
and  take  time  to  examine  the  subject  and  consider  what  he  would 
do,  and  defer  the  fifbh  payment  for  a  reasonable  time  after  Novem- 
ber 15th,  without  running  any  risk  of  forfeiture  if  his  wife  should 
continue  in  good  health ;  that  the  company  would  receive  the  pre- 
mium under  such  circumstances  without  objection.     The  plaintiff 
understood,  and  was  reasonably  justified    in  understanding,  the 
statements  of  Loomis,  not  as  an  absolute  undertaking  to  extend 
the  time,  or  an  express  promise  to  waive  the  forfeiture,  but  as  an 
assurance  of  a  uniform  usage  of  the  company  that  would  not  be 
departed  from  in  his  case;  but  this  distinction  wasnot  drawn  in 
the  plaintiff^s  mind  as  distinctly  as  it  is  here  stated.     lie  testified 
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that  he  understood  the  practice  of  the  company  in  regard  to  for- 
feitures for  non-payment  at  the  stipulated  time,  to  be  the  opposite 
of  their  theory. 

But  for  his  understanding,  derived  from  the  statements  of 
Loomis,  the  plaintiff  wouhi  have  paid  the  fifth  premium  on  or  be- 
fore November  15th.  He  was  induced,  by  his  understanding  of 
Loomis's  statements,  to  delay  sending  the  money.  December  3d, 
the  day  he  sent  it,  was  within  a  reasonable  time. 

He  wrote  to  one  Hinckley  (a  relative  of  the  plaintiflF  and  an 
agent  of  the  defendants  in  Vermont,  and  who  had  received  his 
application  for  the  insurance)  for  the  explanations  which  he  de- 
sired, but  received  no  satisfactory  answer.  November  22d  1869, 
he  wrote  to  Elmore,  the  secretary  of  the  defendants  at  Hartford, 
for  explanation,  saying,  at  the  close  of  his  letter :  *'  I  have  deferred 
the  payment  of  my  fifth  premium  until  we  come  to  a  proper  under- 
standing of  the  subject.  Mr.  Loomis  suggested  that  no  advantage 
would  be  taken  by  the  company  while  this  question  was  being  con- 
sidered.'* November  30th  1869,  Elmore  answered,  giving  lengthy 
explanations  on  the  subject  of  dividends,  and  informing  him  that 
he  could  pay  the  fifth  premium  in  the  usual  way  if  he  preferred, — 
that  is,  half  cash,  half  note, — but  making  no  other  allusion  than 
that  to  extension  of  time  or  waiver  of  forfeiture. 

The  plaintiff  delivered  to  the  express  the  whole  amount  in  cash, 
relying,  as  to  extension  and  waiver,  upon  his  understanding  de- 
rived from  the  statements  of  Loomis  and  the  letter  of  Elmore ;  and 
if  the  express  had  delivered  the  money  to  Loomis,  the  plaintiff 
would  have  received  a  renewal  receipt,  and  the  defendants  would 
have  treated  the  policy  as  in  force  without  raising  any  objection. 
The  plaintiffs  wife  continued,  and  still  continues,  in  perfect  health ; 
and  satisfactory  evidence  of  that  fact  would  have  been  furnished 
the  defendants  by  the  plaintiff,  if  he  had  understood  it  was  desired 
or  necessary.  He  would  also  have  paid  interest  on  the  premium, 
if  he  had  understood  that  interest  was  demanded  or  expected.  In 
his  subsequent  interviews  and  correspondence  with  Loomis,  to 
certificate  or  evidence  of  health,  or  interest  was  demanded,  but  the 
defendants,  by  refusing  to  give  him  a  receipt  fbr  the  fifth  premium, 
and  insisting  upon  a  forfeiture,  on  the  ground  that  they  had  not 
received  the  money  delivered  by  the  plain tifi*  to  the  express,  waived 
their  right  to-  such  certificate,  evidence  and  interest,  if  they  would 
otherwise  have  been  entitled  thereto. 
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Before  the  commenceiaeat  of  this  suit,  the  defendants,  though 
reasonably  requested,  neglected  and  refused  to  do  what  the  plain- 
tiff now  seeks  bj  this  suit  to  compel  them  to  do. 

The  court  below  reserved  all  questions  of  law  and  fact  arising 
jpon  the  foregoing  case,  and  involved  in  these  two  questions : — 

1.  Is  the  money,  delivered  by  the  plaintiff  to  the  express,  to  be 
considered  as  paid  to  the  defendants  ? 

2.  Is  the  policy  forfeited  by  the  delay  from  November  loth  to 
December  3  ? 

On  the  ground  on  which  the  case  was  tried,  if  the  first  question 
is  answered  in  the  affirmative  and  the  second  in  the  negative,  there 
should  be  a  decree  for  the  plaintiff;  otherwise  the  bill  should  be 
dismissed,  unless  the  court  should  see  cause  for  a  new  trial. 

ffatchy  for  the  defendants. 

R,  Bingham^  for  plaintiff. 

The  opinion  of  the  court  waa  delivered  by 

Sargent,  C.  J. — Certain  facts  are  found  by  the  court  upon  evi- 
dence which  was  considered.  These  facts  are  stated,  and  they 
raise  certain  questions  of  law,  which  are  proposed  for  the  consid- 
eration of  the  court.  The  policy  by  which  the  life  of  the  wife  of 
the  plaintiff  had  been  insured  was  to  be  paid  for  in  five  annual 
premiums,  as  it  seems,  half  cash  and  half  note.  Four  of  these  had 
been  paid  seasonably,  and  receipted  for;  the  last  payment  v.as 
sent,  all  in  cash,  by  express,  December  3d  1869,  to  the  defendants, 
when,  by  the  terms  of  the  contract,  it  was  due  the  15th  of  Novem- 
ber previous. 

The  first  question  raised  is:  "Was  this  money,  delivered  to  the 
express  by  the  plaintiff,  to  be  considered  as  paid  to  the  defendants  ?*' 
Loomis,  the  defendants*  agent  at  Portsmouth,  wrote  to  the  plain- 
tiff notifying  him  of  his  fifth  premium,  and  requesting  him  to  for- 
ward it  to  Portsmouth  instead  of  paying  it  at  Boston,  as  he  had 
done  for  the  last  two  years,  for  the  reason  that  the  company  would 
in  that  way  save  a  commission  for  collecting.  He  then  states  to 
him :  "  You  can  forward  the  premium  by  bank  check,  or  your  own 
private  check,  on  any  bank  or  institution,  and  can  be  collected 
through  the  bank  here ;  or,  you  can  send  by  express."  Any  bank 
check  or  private  check  would  answer,  provided  it  could  be  ^lollected 
through  the  bank  at  Portsmouth.     We  think  this  was  evidently 
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the  intention  of  Loomis, — that  this  is  the  interpretation  of  the 
letter :  "  We  will  receive  anything  in  payment  on  which  we  can 
raise  the  money  at  a  bank  here,  or  you  can  send  the  money  by 
express  ;'*  and  the  case  finds  that  the  plaintiff  did  send  the  money 
by  express;  that  he  relied  upon  this  letter,  understanding  that 
the  money  was  at  the  risk  of  the  defendants  after  delivery  to  the 
express ;  and  that  there  was  no  fraud,  bad  faith,  or  want  of  ordi- 
nary and  reasonable  care  on  his  part. 

Loomis  evidently  assumed,  and  we  may  well  assume,  that  with- 
out any  notice  and  special  request  this  premium  would  be  paid  in 
Boston  as  the  last  two  had  been,  and  he  had  a  special  object,  which 
he  states,  for  having  the  money  paid  at  Portsmouth ; — hence  these 
directions.  And  if  he  (Loomis)  was  asking  the  plaintiff  to  put 
himself  to  an  inconvenience  for  the  sake  of  accommodating  the 
company  and  enabling  them  to  save  a  commission  upon  the  money, 
they  might  well  be  willing  to  take  a  little  trouble  in  getting  a  check 
cashed  at  the  bank,  or  even  to  pay  the  expressage  on  the  money — 
say  seventy-five  cents — rather  than  to  pay  a  commission  of  two 
per  cent,  which  would  be  ten  dollars,  or  one  per  cent.,  which 
would  be  five  dollars,  or  even  one-half  per  cent.,  which  would  be 
two  dollars  and  fifty  cents. 

At  first  there  was  a  controversy  as  to  whether  the  plaintiff  sent 
this  money  by  express,  or  paid  it  to  the  express  at  all ;  but  the 
court  find  that  he  did  so,  in  good  faith,  on  the  3d  day  of  December. 
Was  that  a  payment  to  the  defendant  company  ?  It  is  well  settled 
that  the  delivery  of  goods  by  a  vendor  to  a  common  carrier,  in 
accordance  with  the  order  or  directions  of  the  vendee,  operates  as 
a  delivery  to  the  vendee,  so  that  the  common  carrier  becomes  the 
agent  of  the  vendee  and  not  of  the  vendor ;  and  a  loss  of  the  goods 
in  the  carrier's  hands  would  be  the  loss  of  the  vendee  and  not  of 
the  vendor.  And  the  law  went  further  than  that,  even,  and  lieM 
that  when  the  vendee  did  not  appoint  or  name  the  carrier,  the  same 
principle  would  hold  good.  Thus,  in  Godfrey  v.  Furzo,  8  P.  Wil- 
liams 185,  decided  in  1733,  it  was  held  that  in  case  **  a  tradesman 
in  London,  by  order  of  a  tradesman  in  the  country,  sends  goods  to 
the  latter  who  does  not  appoint  or  name  the  carrier,  and  aftorwanis 
the  carrier  imbezih  the  goods,  the  trader  in  the  country  must  stand 
the  loss.*'  ' 

So,  in  Dutton  v.  Solomomony  3  Bos.  &  Pul.  682  (1808),  wLere 
it  was  claimed,  in  the  argument,  that  if  the  vendee  had  not  pointed 
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out  the  particular  mode  of  conveyance  he  would  not  be  liable  to 
the  risk  while  the  goods  were  in  the  hands  of  the  carrier,  an' 
Vayle  v.  Bayle,  Cowp.  294,  and  Dawes  v.  Peck,  8  T.  R.  330, 
were  cited.  Lord  Alvanley,  C.  J.,  referring  to  that  position  of 
the  counsel,  said :  '•  When  this  point  was  first  mentioned  I  was 
surprised,  for  it  appeared  to  me  to  bo  a  proposition  as  well  sottled 
as  any  in  the  law,  that  if  a  tradesman  order  goods  to  be  sent  by  a 
carrier,  though  he  does  not  name  any  particular  carrier,  the 
moment  the  goods  are  delivered  to  the  carrier  it  operates  as  a  de- 
livery to  the  purchaser,  the  whole  property  immediately  vests  in 
him,  he  alone  can  bring  an  action  for  any  injury  done  to  the  goo^ls, 
and  if  any  accident  happen  to  the  goods,  it  is  at  his  risk.  The 
only  exception  to  the  purchaser's  right  over  the  goods  is,  that  the 
vendor,  in  case  of  the  former  becoming  insolvent,  may  stop  them 
in  transitu.'* 

So  Kent  states  the  law  to  be — 2  Kent's  Com.  499 — "  Delivery 
of  goods  to  a  servant  or  agent  of  the  purchaser,  or  to  a  carrier  or 
master  of  a  vessel,  when  they  are  to  be  sent  by  a  carrier  or  by 
water,  is  equivalent  to  a  delivery  to  a  purchaser ;  and  the  property, 
with  the  corresponding  risk,  immediately  vests  in  the  purchaser, 
subject  to  the  vendor's  right  of  stoppage  in  transitu.'^  See  Chitty 
on  Cont.  439,  484  and  485 ;  2  Greenl.  Ev.  sect.  212 ;  Woolsey  v. 
Bailey,  27  N.  H.  217,  219,  and  cases  cited ;  Smith  v.  Smith,  Id. 
244,  252,  and  cases  cited.  In  these  last  two  cases  it  seems  to  be 
held  that,  though  before  the  day  of  railroads  it  might  be  necessary 
that  the  purchaser  should  order  the  goods  sent  by  a  carrier  in 
order  to  have  the  delivery  operate  as  a  transfer  of  the  property  to 
the  purchaser,  yet  that,  since  railroads  have  been  in  operation,  and 
it  has  become  the  custom  to  transport  goods  by  them  as  a  matter 
of  course,  a  delivery  of  the  goods  at  the  depot  of  the  railroad  wouM 
complete  the  sale  and  vest  the  property  immediately  in  the  vendee : 
Garland  v.  Lane,  46  N.  H.  245,  248,  and  cases  cited  ;  1  Ch.  PI. 
6;  1  Parsons  on  Cont.  445 ;  Arnold  v.  Prout,  51  N.  H.  587. 

The  authorities  also  hold,  that  when  the  debtor  delivers  money 
to  be  transmitted  to  his  creditor,  in  accordance  with  authority  given 
him  80  to  do  by  his  creditor,  the  loss,  if  any,  is  the  loss  of  the 
creditor.  So,  if  money  were  sent  by  the  post,  in  a  letter  properly 
directed  to  the  creditor,  and  be  lost,  the  debtor  is  discharged  if 
he  was  directed  so  to  transmit  the  money,  or  that  was  the  usual 
course  of  business  between  the  parties :  Chitty  on  Cont.  750.     To 
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the  same  effect  is  2  Greenl.  on  Ev.,  sect.  525 ;  and  he  cites  War- 
wicke  V.  Noakes,  1  Peake*s  R.  67,  and  Hawkins  v.  Ruft,  1  Peake's 
R.  186.  So,  mWakefield  v.  Lithgow,  3  Mass.  249,  when  the  de- 
fendant had  sent  money  to  the  plaintiiFs  attorney,  in  a  letter,  by 
mail,  which  he  did  not  receive — held,  that  if  the  defendant  was 
authorized  by  the  letter  from  the  plaintiff's  attorney  to  remit  that 
sura,  in  that  manner,  at  that  time,  the  loss  must  fall  on  the  plain- 
tiff; if  not,  the  plaintiff  must  have  judgment. 

So,  in  Kington  v.  Kington^  11  M.  &  W.  233,  it  was  not  doubted 
that  a  plea  that  the  defendant  had  ever  been  ready  to  pay  the 
money  claimed  in  suit,  and  that  on  a  certain  day  the  plaintiff 
ordered  or  requested  the  defendant  to  forward  the  money  to  him 
by  express,  and  that  the  defendant  did  so,  and  paid  the  same  as 
directed,  in  satisfaction  and  discharge  of  the  plaintiff's  claim,  was 
a  good  plea  in  bar,  though  there  was  some  informality  in  the  plea 
in  that  case.  In  this  case,  if  the  agent  had  said,  in  his  letter : 
You  may  send  the  money  to  me  by  mail,  or  you  can  send  it  by 
mail,  we  should  probably  have  understood  at  once  that  if  so  sent 
it  would  be  at  the  company's  risk,  and  it  is  the  same  when  he  said. 
You  can  send  it  by  express.  The  vendee  or  consignee  of  goods  or 
money  does  not  need  to  say :  Send  the  goods  or  money  by  express, 
or  by  mail,  at  my  risk.  He  has  only  to  designate  the  manner,  or 
instrument,  or  medium  of  transportation ;  and  when  thus  sent  they 
are  at  the  consignee's  risk  as  much  as  though  he  had  said  in  words, 
"  at  my  risk."  This  is  implied  in  all  such  cases,  and  we  think  it 
was  in  this  case.  We  think  the  first  question  proposed  must  be 
answered  in  the  affirmative. 

Was  the  policy  forfeited  by  the  delay  from  November  15th  to 
December  3d?  The  plaintiff  was  given  to  understand,  and  did 
understand,  that  though  by  the  printed  regulations  of  the  company 
the  agent  could  not,  in  terms,  bind  the  company,  and  that  the  com- 
pany had  undertaken  so  to  arrange  it,  if  possible,  that  all  their 
agents  should  be  the  agents  of  the  assured,  or,  at  least,  shall  be 
their  own  agents  only  to  secure  contracts  in  writing  by  which  the 
company  could  hold  all  others,  but  that  they  should  have  no  power 
to  bind  the  company  to  anything,  yet  that  the  uniform  usage  and 
practice  of  the  company  was  to  receive  premiums  within  a  reason- 
able time  after  due,  when  there  was  no  material  change  in  the 
health  of  the  person  insured  ;  that  the  plaintiff  could  safely  rely 
on  this  usage,  and  take  time  to  examine  the  subject  and  consider 
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what  he  would  do,  and  defer  the  fifth  payment  for  a  reasonable 
time  after  November  16th,  without  running  any  risk  of  forfeiture 
if  his  wife  should  continue  in  good  health ;  that  the  company  would 
receive  the  premium  under  such  circumstances  without  objection. 
The  plaintiff  understood,  and  was  reasonably  justified  in  under- 
standing, that  the  uniform  usage  of  the  company  was  to  waive  the 
forfeitare  in  such  cases,  and  that  this  usage  would  not  be  departed 
from  in  this  case.  But  for  this  understanding  he  would  have  paid 
his  premium  on  or  before  November  15th. 

But  he  had  sufficient  reason  to  ask  delay.  The  other  premiums 
he  had  paid,  half  note  and  half  cash,  and  he  expected  to  pay  this 
one  in  the  same  way  ;  and  he  had  probably  been  assured  that  after 
a  few  years  the  dividends  were  to  be  sufficient  to  pay  and  discharge 
these  notes — were  to  be  fifty  per  cent,  on  the  amount  of  his  pre- 
mium. But  he  finds  it  only  fifty  per  cent,  on  ordinary  rate,  which 
he  would  not  be  very  likely  to  understand  much  of.  He  acts  in 
good  faith ;  he  desires  an  explanation  of  these  two  points ;  he 
applies  to  Loomis,  who  is  unable  to  give  him  any  satisfactory  ex- 
planation, lie  then  writes  to  Hinckley,  in  Vermont,  another 
agent  of  the  company,  making  inquiries  on  these  points,  but  re- 
ceives no  answer.  November  22d  he  wrote  to  Elmore,  the  secre- 
tary of  the  company  at  Hartford,  making  the  same  inquiries,  and 
adding,  I  have  deferred  paying  my  fifth  premium  until  we  come  to 
a  proper  understanding  of  the  subject.  He  also  adds,  that  Loomis 
had  suggested  that  no  advantage  would  be  taken  by  the  company 
while  this  question  was  being  settled.  November  80th,  Elmore 
replied,  giving  explanations  of  the  dividends,  and  informing  him 
that  he  could  pay  the  fifth  premium  in  the  usual  way,  half  cash 
and  half  note,  if  he  preferred,  but  saying  nothing  further  about 
any  extension  of  time  or  waiver,  of  forfeiture. 

The  plaintiff  delivered  to  the  express  the  whole  amount  in  cash, 
relying,  as  to  extension  and  waiver,  upon  his  understanding  de- 
rived from  the  statements  of  Loomis  and  the  letter  of  Elmore ; 
and  if  the  express  had  delivered  the  money  to  Loomis,  the  plain- 
tiff would  have  received  a  renewal  receipt,  and  the  defendants 
would  have  treated  the  policy  as  in  force  without  raising  any  objec- 
tion. The  plaintiff's  wife  continued,  and  still  continues,  in  J)erfect 
health ;  and  satisfactory  evidence  of  that  fact  would  have  been 
fur:iished  the  defendants  by  the  plaintiff,  if  he  had  understood  it 
was  desired  or  necessary.     He  would  also   have  paid  interest  on 
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the  premium,  if  he  had  understood  that  interest  was  demanded  or 
expected.  In  his  subsequent  interviews  and  correspondence  with 
Loomis,  no  certificate  or  evidence  of  health,  or  interest,  ivas  de- 
manded ;  but  the  defendants,  by  refusing  to  give  him  a  receipt  for 
the  fifth  premium,  and  insisting  upon  a  forfeiture,  on  the  ground 
that  they  had  not  received  the  money  delivered  by  the  plaintiff  to 
the  express,  waived  their  right  to  such  certificate,  evidence  and 
interest,  if  they  would  otherwise  have  been  entitled  thereto. 

The  plaintiff  understood,  and  Loomis  understood,  and  Elnnore, 
the  defendants'  secretary,  understood,  that  the  forfeiture  wa^ 
waived,  and  that,  if  the  plaintifi*  paid  his  fifth  premium  within  a 
reasonable  time  after  November  15th,  it  was  to  be  received  as 
though  paid  in  time ;  and  the  court  find  that  if  the  money  which 
the  plaintiff  sent  had  been  in  fact  received,  it  would  have  been 
accepted  in  payment  and  discharge  of  said  premium.  To  all  in- 
tents and  purposes,  then,  the  company  had  absolutely  agreed  to 
waive  the  payment  at  the  day,  and,  if  it  was  paid  within  a  reason- 
able time  thereafter,  to  receive  it  in  satisfaction  of  the  premium ; 
and  the  court  find  that  the  company  has  waived  its  right  to  all  the 
subsequent  proofs  to  which  it  might  otherwise  have  been  entitled, 
and  that  plaintiff  made  a  proper  demand,  &c. 

But  why  do  we  say  that  the  case  stands  as  if  the  company  had  abso- 
solutely  waived  or  agreed  to  waive  this  payment  at  the  day  ap- 
pointed? It  is  settled,  in  Hale  v.  Ins,  Co.j  32  N.  H.  295,  that, 
as  a  general  rule,  corporations  have  power  to  waive  their  rights, 
and  are  bound  by  estoppels  in  pais  like  natural  persons.  Now, 
suppose  Loomis  could  not  make  an  agreement  that  should  bind  the 
company  ;  still  he  knew,  and  could  tell,  and  tell  truly,  what  the 
uniform  usage  of  the  company  had  been  in  similar  cases,,  and  the 
plaintiff  would  have  the  right  to  presume,  perhaps,  that  what  they 
had  uniformly  done  in  similar  circumstances,  they  would  do  in  this 
case.  But  he  finally  jvrites  to  the  company's  secretary  at  Hart- 
ford, and  informs  him  that  he  had  deferred  paying  this  premium 
beyond  time,  and  gives  him  the  reasons,  and  states  to  him  what 
the  agent  had  assured  him  about  their  waiving  this  payment. 
Now,  these  agents  and  secretaries,  whether  they  are  competent  to 
make  contracts  or  not,  are  agents  of  the  company  so  far  that  the 
company  may  be  notified  through  them  of  any  facts  that  concern 
the  company. 

If  a  man  whose  life  is  insured  dies,  they  notify  the  company 
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throjgU  an  agent,  and  either  Loomis  or  Elmore  would  have  been 
u  sufficient  agent  of  the  company,  so  that  a  notice  to  them  would 
urJinarily  be  notice  to  the  company  of  such  fact.  The  plaintiff 
gave  Elmore  notice  of  the  state  of  facts  as  they  existed,  and  this 
must  be  considered  as  notice  to  the  company  ;  and  though  he  mny 
not  have  had  any  right  to  bind  the  company  by  any  such  contract, 
the  company,  when  notified  through  him,  should  speak  through 
him,  or  in  some  other  way,  and  give  the  notice  that  no  such 
arrangement  will  be  made  iiv  the  specified  case.  But,  on  the  con- 
trary, when  Elmore  is  notified  of  the  state  of  the  case,  he  gives 
the  desired  information  in  regard  to  the  dividerid,  and  then  says 
to  the  plaintiff:  You  can  pay  this  premium,  half  cash  and  half 
note,  if  you  wish,  notwithstanding  you  have  been  notified  to  pay 
all  cash,  and  after  I  have  received  your  notice  that  the  time  has 
passed  in  which,  by  its  terms,  it  should  have  been  paid.  The 
company  were  called  on  to  speak  when  they  were  notified  that  this 
plaintiff  had  allowed  his  premium  to  go  by  the  time,  upon  the 
representations  and  assurances  of  their  agent,  and  that  he  was  still 
trusting  those  assurances.  They  should  have  denied  the  fact  as 
stated,  or  in  some  way  have  given  hira  to  understand  that  he  could 
not  rely  with  safety  upon  those  representations  and  assurances, — 
but  instead,  the  company  say  nothing ;  but  their  secretary  says : 
You  may  thus  trust,  and  no  advantage  shall  be  taken  of  you. 
We  think  the  company  must  in  that  way  be  held  to  have  ratified 
what  their  agent  said,  and  to  have  waived  all  objection  to  that 
course.     They  are  estopped  to  deny  that  they  did  so. 

So,  in  Glidden  v.  Unity^  33  N.  H.  571,  577,  it  is  said  that  in 
all  American  courts,  towns  and  other  corporations  are  now  to  be 
considered  as  subject  to  the  same  presumptions  and  implications 
arising  from  their  corporate  acts,  or  the  acts  of  their  agents  within 
the  scope  of  their  authority,  without  either  vote,  deed  or  writing, 
as  in  the  case  of  natural  *  persons.  This  statement  of  the  law  ia 
tiiken  substantially  from  2  Kent's  Com.  290,  and  authorities  there 
collected  in  note  6.  A  promise  may  be  made  directly  by  their 
agents  acting  within  the  scope  of  their  authority,  or  such  promise 
may  be  implied  against  the  corporation  from  the  acts  of  its  agents 
within  their  authority,  like  natural  persons :  Smith  v.  Meeting' 
home,  8  Pick.  178.  So,  in  Angell  &  Ames  on  Corp.,  sect.  237,  it 
is  said  that  a  corporation  may  as  well  be  bound  by  express  pro- 
mises through  its  authorized  agents  as  by  deed,  and  that  promises 
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may  as  well  be  implied  from  its  acts  and  the  acts  of  its  agents,  as 
if  it  had  been  an  individual ; — and  see  authorities  in  note. 

So,  in  Pierce  v.  Insurance  Oo.y  50  N.  H.  297,  it  was  held  that  a 
condition  inserted  in  a  policy  for  the  benefit  of  the  company  might 
be  waived  by  the  company,  and  that  the  declarations  or  acts  of  an 
agent  of  the  company  are  competent  evidence  of  such  waiver  by 
rhe  company ;  and  so  in  Lyman  v.  LiUleion^  60  N.  H.  42.  Clark 
v.  Insurance  Co.^  6  Oush.  342,  and  Heath  v.  Insurance  Co,y  1 
Cush.  257,  as  well  as  Lyman  v.  Littleton^  50  N.  H.  42,  are  autho- 
rities to*the  point,  that,  when  a  particular  objection  to  notice  or  to 
proof  of  loss,  or  to  anything  which  is  required  to  be  done,  is  made 
and  insisted  on,  and  no  others  are  suggested,  it  will  be  considered 
as  a  waiver  of  other  objections.  To  the  same  point  are  Vos  v. 
RobinsoThj  9  Johns.  192 ;  Insurance  Co.  v.  Tyler^  16  Wend.  385, 
401,  and  McMasters  v.  Westchester  Co,  Ins.  Co.,  25  Wend.  379. 

Decree  for  the  plain tifiF. 


Supreme  Court  of  Michigan. 

GEORGE  LOCKHART  r.  JOHN  S.  VAN  ALSTYNE. 

An  agreement  bv  a  corporation  to  pay  annaal  dividends  to  preferred  stock- 
holders withont  reference  to  its  ability  to  pay  them  from  earnings,  is  opposed  to 
pablic  policy  and  void. 

But  a  contract  will  not  be  ^o  construed  as  to  subject  it  to  this  principle  where 
any  other  construction  is  rea!«onable. 

An  endorsement  on  certificates  of  preferred  shares  in  a  corporation  issued  hj 
order  of  the  directors  as  follows  :  **  Fire  per  cent,  semi-annual  dividend  guaran- 
teed from  Sept.  1st  1872,"  signe<l  by  the  treasurer,  is  not  to  be  understood  as  « 
guaranty  that  the  corporation  will  pay  dividends  at  all  events,  but  only  a  guaranty 
to  pay  dividends  to  the  holders  of  the  certificates  in  preference  to  others,  when  the 
earnings  of  the  corporation  w^ili  warrant  it. 

A  dividend,  in  the  common  understanding  of  the  term,  when  applied  to  some- 
thing to  be  paid  by  corporations  not  insolvent  or  in  contemplation  of  dissolution, 
means  a  sum  which  the  corporation  sets  apart  from  its  profits  to  be  divided  anion;.' 
its  members,  and  so  the  word  must  be  understood  in  such  a  guaranty. 


Error  to  the  Superior  Court  of  Detroit. 

Ward  ^  Palmer  and  A.  Russell,  for  plaintiff  in  error. 

S.   T.  Douglass  and  George  V.  N.  Lothrop,  for  defendant  in 
error. 
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The  opinion  of  the  court  was  delivered  by 

CooLBY,  J. — The  plaintiff  seeks  to  recover  of  the  defendant  a 
gum  alleged  to  be  owing  to  the  plaintiff  bj  the  Wyandotte  Agri- 
cultural  Works,  and  for  which  it  is  claimed  the  defendant  is  liable 
in  consequence  of  the  failure  of  the  officers  of  that  corporation,  of 
whom  he  was  one,  to  make  and  file  the  official  reports  required  by 
law.  A  recovery  is  resisted  on  several  grounds ;  but  as  the  ques- 
tion of  corporate  indebtedness  seems  first  in  point  of  order,  we 
shall  consider  it  first. 

The  supposed  liability  arises  upon  a  certificate  of  stock  issued 
by  the  officers  of  the  corporation,  in  accordance  with  a  vote  of  the 
board  of  directors,  of  which  the  following  is  a  copy : — 

^^  Resolved,  That  the  company  issue  thirty-six  thousand  dollars 
of  preferred  capital  stock,  upon  which  a  semi-annual  dividend  of 
five  per  cent,  payable  on  the  first  days  of  March  and  September 
in  each  year,  shall  be  guaranteed  by  the  company ;  the  first  semi- 
annual dividend  payable  on  the  first  day  of  September  1872.  And 
the  holders  of  any  such  preferred  stock  shall  have  the  privilege  for 
one  year  after  the  first  day  of  March  1872  of  exchanging  the  same, 
if  they  desire,  for  the  common  stock  of  the  company."   - 

The  certificates  of  stock  issued  under  this  resolution  were  in  all 
respects  in  the  usual  form,  but  the  following  endorsement  was 
made  upon  them :  "  Full  paid  stock,  5  per  cent.  8emi*annual  divi- 
dend guaranteed  from  September  1st  1872.  Elisha  Mix,  Sec'y  & 
Treasurer."  The  plaintiff  became  the  purchaser  of  certificates 
representing  $2000  of  stock,  upon  which  the  company  paid  two 
semi-annual  dividends,  but  has  failed  to  pay  any  more,  and  it  is 
conceded  that  those  which  were  paid  were  not  and  could  not  be 
paid  from  profits,  because  there  have  been  no  profits  since  the  cer- 
tificates were  issued,  and  the  corporation  has  now  ceased  to  carry 
on  the  business  for  which  it  was  organized. 

The  statute  which  the  plaintiff  relies  upon  is  sect.  1821  of  the 
Compiled  Laws  of  1857,  which,  on  the  neglect  or  refusal  of  the 
directors  of  manufacturing  companies  to  comply  with  certain  pro- 
visions of  law  regarding  the  filing  of  their  articles  of  association 
and  of  annual  reports,  showing  their  financial  condition,  declares 
that  such  directors  "  shall  be  jointly  and  severally  liable  in  an 
action  founded  on  this  statute,  for  all  the  debts  of  such  corporation 
contracted  during  the  period  of  such  neglect  or  refusal."  This 
statute,  it  will  be  perceived,  only  makes  the  directors  personally 
liable  for  "  debts."     Liabilities   of  a  company  which   may  give 
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causes  of  action  against  it  and  result  in  judgments,  are  not  within 
the  statute  unless  they  constitute  present  debts.  A  debt  is  that 
which  one  person  is  bound  to  pay  to  another,  either  presently  or 
at  some  future  period — something  which  may  be  the  subject  of  a 
suit  as  a  debt,  and  not  something  to  which  the  party  may  be 
entitled  as  damages  in  consequence  of  a  failure  to  perform  a  duty 
or  keep  an  engagement.  A  right  to  a  dividend  from  the  profits 
of  a  corporation  is  no  debt  until  the  dividend  is  declared ;  until 
that  time  the  dividend  is  only  something  that  may  possibly  come 
into  existence ;  but  the  obligation  on  the  part  of  the  corporation  to 
declare  it  cannot  be  treated  as  the  dividend  itself:  In  re  London 
India  Rubber  Cb.,  Law  Rep.,  5  Eq.  Cas.  525.  This  seems  to  be 
conceded  by  counsel  for  the  plaintiff,  who  insist  that  the  guaranty 
in  this  case  is  not  of  dividends  to  be  made  necessarily  of  profits, 
but  of  dividends  to  be  made  of  some  sum  which  the  corporation 
undertakes  to  set  apart  for  the  purpose,  and  which,  if  there  are 
no  profits  for  the  purpose,  there  is  an  absolute  and  unqualified 
obligation  to  pay  from  some  other  source.  In  other  words,  that 
the  word  " dividend"  means  only  something  to  be  divided ;  and  to 
the  persons  who  are  to  participate  in  the  division  it  is  immaterial 
whence  it  comes,  so  that  the  fund  be  actually  provided  and  pay- 
ment made  in  pursuance  of  the  obligation. 

We  are  referred  to  no  authority  in  which  the  word  dividend  has 
been  interpreted  in  accordance  with  this  view,  nor  are  we  aware 
that  it  is  used  in  this  sense  among  business  men.  A  dividend  to 
the  stockholders  of  a  corporation,  when  spoken  of  in  reference  to 
an  existing  organization  engaged  in  the  transaction  of  business,  and 
not  of  one  being  closed  up  and  dissolved,  is  always,  6o  far  as  we 
are  aware,  understood  as  a  fund  which  the  corporation  sets  apart 
from  its  profits  to  be  divided  among  its  members.  A  corporation 
of  which  it  is  said  that  it  is  making  an  annual  dividend  of  ten  per 
cent,  upon  its  stock,  is  supposed  to  be  a  prosperous  corporation 
because  its  gains  leave  it  this  clear  annual  percentage  which  it  can 
pay  over  without  impairing  its  capital.  A  dividend  among  prefer- 
•  nce  stockholders  exclusively  is  understood  to  imply  that  the  sum 
divided  has  been  realized  as  profits,  though  the  earnings  do  not 
yield  a  dividend  to  the  stockholders  in  general.  We  hazard  no- 
thing in  saying  that  this  is  the  primary  and  universal  understand- 
ing of  a  dividend  on  stock,  except  when  made  use  of  in  respect  to 
a  final  closing  up  and  distribution  of  assets  on  the  occurrence  of 
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insolvency  or  in  view  of  a  dissolution.  This  is  manifestly  the  view 
of  the  court  in  Stevans  v.  South  Devon  Railway  Co.y  9  Hare  812  ; 
Haney\.  Great  Northern  Railway  Co.^  1  DeGex  and  Jones  605; 
Saft  V.  Hartford,  P.  ^  T.  Railroad  Co,,  8  R.  I.  810 ;  and  in  every 
other  case  in  which  we  have  found  the  word  employed  in  any  con- 
nection corresponding  to  that  in  which  it  is  made  use  of  here. 

The  diflSculty  in  this  case  springs  from  the  fact  that  in  the  cas*' 
of  this  corporation  there  are  no  profits  from  which  a  dividend  can 
be  made.  The  question  arises  in  view  of  that  fact,  whether  the 
guaranty  becomes  wholly  inoperative  for  want  of  something  to 
which  it  is  applicable,  or  whether  on  the  other  hand  it  can  be 
understood  as  binding  the  corporation  to  make  payment  of  the  divi- 
dend in  any  contingency,  and  to  respond  in  damages  to  an  equiva- 
lent amount  in  case  of  failure. 

The  latter  is  the  theory  of  the  present  suit ;  the  plaintiff  reading 
the  guaranty  as  a  promise  in  perpetuity  to  pay  a  semi-annual  divi- 
dend of  five  per  cent,  to  the  preference  stockholders,  profits  or  no 
profits ;  in  other  words,  to  pay  it  from  profits,  if  any  there  are,  but 
if  not,  then  from  whatever  assets  or  means  the  corporation  may 
possess,  so  long  as  anything  shall  remain  to  pay  with. 

If  this  be  the  correct  view  to  take  of  the  guaranty,  it  involves 
some  results  which  will  certainly  be  extraordinary.  Whatever 
shall  be  the  construction  of  this  instrument,  it  will  still  remain  true 
that  a  dividend,  as  generally  understood,  and  as  the  public  will 
understand  it,  is  a  sum  which  can  be  divided  among  stockholders 
without  touching  the  capital  stock.  The  declaration  of  a  dividend 
is  a  most  emphatic  assertion  that  the  corporation  is  in  condition  to 
make  a  division  of  profits,  and  is  consequently  enjoying  some 
degree  of  prosperity.  So  generally  is  this  understood  that  the 
making  of  a  dividend  when  the  capital  must  be  encroached  upon 
for  the  purpose  is  looked  upon  as  highly  discreditable,  if  not  ab- 
absolutely  dishonest  and  fraudulent,  as  involving  an  assertion  of 
prosperity,  which  under  such  circumstances  would  be  deceptive  and 
tending  to  give  the  corporation  a  credit  to  which  it  is  not  entitled. 
The  corporation  which  should  make  such  a  dividend,  would,  when 
the  facts  became  known,  be  condemned  by  the  public  sentiment, 
and  the  officers  who  should  participate  would  be  looked  upon  as 
wanting  in  that  business  integrity  which  is  essential  to  entitle  them 
to  public  confidence.  So  forcibly  has  this  been  felt,  that  the  legis- 
lature in  providing  for  the  formation  of  corporations  has  in  some 
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cases  imposed  penalties  upon  the  corporate  officers  \?ho  participate 
in  making  dividends  when  the  corporation  is  not  in  condition  to 
warrant  it ;  and  this  legislation  is  only  an  expression  of  the  public 
sentiment  which  condemns  such  action  as  unwise  and  misleading, 
and  every  way  impolitic.  And  the  impolicy  is  only  emphasized 
and  made  the  more  distinct  and  manifest  by  the  circumstances 
which  surround  this  case. 

For  here  the  preference  stock  upon  which  the  dividends  were  to 
be  paid  was  issued  for  the  purpose  of  strengthening  the  corpora- 
tion and  giving  it  the  necessary  means  to  put  itself  on  a  footing 
of  success.  Indeed  the  issue  of  such  stock  can  very  seldom  be 
justified  except  to  strengthen  the  corporate  standing,  or  to  enlarge 
the  corporate  means  and  business.  The  issue  is  usually  made 
when  the  corporation  has  reached  a  crisis  in  its  affairs,  and  the 
corporators  are  unable  or  unwilling  to  put  more  means  at  risk  in 
the  business,  but  are  nevertheless  disposed  to  give  to  those  who 
will  do  so  a  first  participation  in  any  profits  which  the  increased 
means  will  enable  them  to  make.  The  contracts  made  under  such 
circumstances  usually  in  express  terms  confine  the  advantages  of 
the  new  stockholders  to  this  preference;  and  thus  confined  tliere 
can  be  no  reasonable  objection  to  them  if  they  are  entered  into  with 
full  knowledge  on  the  part  of  all  concerned.  But  the  guaranty  is 
is  in  this  case  understood  to  go  farther,  and  not  only  give  a  prefer- 
ence in  the  division  of  profits,  but  to  entitle  the  holder  to  such  an 
apportionment  of  the  assets  of  the  corporation  from  year  to  year 
when  there  are  no  profits,  as  may  eventually  consume  the  whole, 
leaving  the  other  stockholders  nothing.  It  is  not  a  mere  prefer- 
ence that  is  given  to  the  holders  under  this  construction  ;  it  is  a 
preference  with  a  perpetual  promise  to  pay  the  largest  interest 
permitted  by  law  on  the  sum  invested  by  them,  profits  or  no  profits, 
so  that  the  holders  have  at  the  same  time  all  the  advantages  of 
stockholders  and  of  creditors,  while  their  associates  are  postponed 
as  stockholders,  and  considered  as  representing  the  debtor  corpora- 
tion they  are  deprived  by  the  very  contract  itself  of  any  reasona- 
ble probability  of  restoring  the  standing  and  strength  of  the  corpo- 
ration when  once  it  shall  have  ceased  to  be  steadily,  and  continu- 
ously prosperous.  For  an  agreement  to  pay  semi-annual  dividends 
from  earnings  when  there  are  any,  and  from  capital  when  there  are 
not,  is  only  a  new  form  of  the  understanding  by  which  the  debtor 
is  to  pay  from  his  profits  if  the  ship  comes  in,  and  from  the  pound 
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of fiesh  if  it  does  not;  every  dividend  from  the  capital  being  an 
attack  upon  the  very  life  of  the  corporation,  before  which  under 
ordinary  circumstances  it  must  inevitably  and  speedily  give  way. 
And  thus  the  contract,  the  only  justification  for  which  is  the 
strengthening  of  the  corporation,  is  found  to  contain  within  itself 
a  provision  which,  except  in  the  event  of  steady  prosperity,  must 
inevitably  tend  to  its  weakening  and  almost  certainly  to  its 
destruction. 

It  may  be  well  also  to  consider  what  would  be  the  position  of 
the  two  classes  of  stockholders — the  common  and  the  preferred — 
with  reference  to  the  corporate  management  and  business.  Both 
without  doubt  have  an  equal  right  to  participate  in  management, 
and  officers  may  be  chosen  indifferently  from  either.  Either  class 
inaj  be  the  larger,  and  by  combination  of  its  members  may  secure 
control.  Now  the  earning  of  a  dividend  in  any  business  depends 
more  or  less  on  many  external  circumstances,  on  the  general  state 
of  trade  in  the  country,  competition  in  the  particular  business,  the 
condition  of  crops,  accidents  of  fire  and  flood,  new  inventions  affect- 
ing the  use  or  profitableness  of  itiachinery  employed  or  fabrics  pro- 
duced, the  dishonesty  or  carelessness  of  subordinates,  and  a  thou- 
smd  other  circumstances  which  may  seriously  affect  earnings,  hut 
against  which  care  and  foresight  can  but  i«nperfectly  provide.  But 
perhaps  more  than  on  all  these  circumstances  a  dividend  will  depend 
on  the  good  judgment,  fidelity  and  integrity  of  the  managing  par- 
ties; and  the  oflScers  of  a  corporation  who  agree  on  its  behalf  to 
earn  and  pay  one,  can  only  be  understood  as  undertaking  for  what- 
ever good  judgment,  integrity  and  fidelity  can  accomplish.  In  this 
view  the  contract  in  question  can  only  be  regarded  on  the  plain- 
tiff's own  construction,  as  a  contract  of  guaranty  that  the  integrity 
and  good  management  of  the  officers  shall  produce  the  dividends. 
But  suppose  those  ofiicers  to  be — as  they  well  may  be — the  prefer- 
ence stockholders  themselves,  then  we  have  the  corporation  guar- 
anteeing to  them  their  own  integrity  and  good  management,  and 
promising  to  make  up  to  them  from  its  capital  whatever  in  expected 
results  that  management  may  prove  deficient  in. 

But  these  are  not  the  only  anomalous  results  that  may 'flow  from 
such  a  construction.  To  the  success  of  a  corporation  it  is  import- 
ant if  not  essential  that  there  should  be  substantial  harmony  of 
interest  among  the  corporators.  Such  harmony  may  exist  among 
common  and  preference  stockholders,  if  the  preference  extends 
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only  to  a  division  of  profits,  but  when  it  goes  farther  it  disappear 
and  antagonism  necessarily  comes  in.  A  preferred  stockholdei 
who  is  entitled  to  his  dividend  in  perpetuity  is  interested  in  keep 
ing  a  failing  concern  in  existence  until  his  dividends  can  Vrholly 
exhaust  its  means.  A  common  stockholder  is  interested  in  bring- 
ing about  a  dissolution,  because  when  that  takes  place,  the  divi- 
lends  will  cease,  the  assets  must  be  divided  and  he  may  have  a  share 
The  whole  capital  and  assets  of  the  concern  may  consequently  beat 
issue  between  these  classes  in  the  corporate  elections;  the  one  class 
anxious  to  put  an  end  to  the  corporation,  because  only  in  that 
event  can  they  have  anything  to  withdraw,  while  the  other  are  con- 
cerned if  possible  to  have  its  means  locked  up  where  they  are ; 
though  they  may  have  wholly  ceased  to  accomplish  the  ends  of  the 
corporate  existence,  because  in  that  way  they  may  at  length  absorb 
the  whole.  It  may  safely  be  asserted  that  legislation  would  never 
purposely  have  placed  corporators  in  such  anomalous  relations. 
And  it  is  certain  that  public  policy  is  opposed  to  any  tying  up  of 
capital  where  it  has  ceased  to  be  productive,  in  order  that  debts 
may  accrue  to  absorb  it.  Moreover  the  very  statement  of  the 
effect  of  dissolution  of  the  corporation  upon  this  guaranty  shows 
how  inaccurate  it  must  be  to  speak  of  the  obligation  created  by  it 
as  constituting  a  ''  debt  "  ;  a  debt  is  the  same  whether  the  debtor 
lives  or  dies,  though  in  the  latter  contingency  nothing  maybe  real- 
ized ;  but  here  in  the  event  of  corporate  dissolution,  nothing  is 
received  by  the  supposed  creditor,  and  nothing  is  due  him. 

A  contract  the  necessary  construction  of  which  would  be  tlir.t 
on  which  the  plaintiff  relies,  and  which  would  lead  or  tend  to  the 
consequences  pointed  out,  which  would  require  dividends  when 
honesty  and  good  faith  to  the  public  would  forbid  and  public 
opinion  condemn  them ;  which  would  antagonize  the  positions  of 
different  classes  of  men  engaged  in  the  same  joint  undertaking, 
and  preclude  harmony  of  action  and  union  of  effort  precisely  under 
those  circumstances  when  harmony  and  union  would  be  most 
essential ;  under  which  the  corporation  making  it  must  almost 
inevitably  be  destroyed,  unless  it  should  enjoy  continuous  pros- 
perity, and  which,  under  some  circumstances,  would  make  one 
class  of  persons  having  a  voice  in  the  control  and  management  of 
the  corporation  interested  in  so  controlling  its  means  as  to  keep 
them  as  long  as  possible  in  an  unproductive  condition,  until  bv  a 
slow  process  they  can  absorb  them  to  the  prejudice  of  their  as^<j- 


LOCKHART  r.  VAN  ALSTYNE.  187 

ciates,  must  necessarily  be  opposed  to  public  policy  and  void.  And 
a  contract  which  will  bear  any  other  reasonable  construction 
could  not,  consistently  with  the  rules  of  law,  and  with  regard  to 
what  must  be  deemed  the  intent  of  the  parties,  that  their  contracts 
should  be  just,  reasonable  and  beneficial,  have  this  construction 
put  upon  it. 

We  think  the  guaranty  here  in  question  will  bear  the  construc- 
iiDix  that  the  preference  stockholders  shall  be  entitled  to  five  per 
cent,  semi-annual  dividends,  when  there  are  profits  to  pay  them, 
and  not  otherwise.  Probably  if  profits  were  not  realized  to  the 
necessary  amount  in  any  one  year,  they  would  be  entitled,  when 
tiiey  were  realized,  to  have  all  arrears  made  up  :  Henri/  v.  Great 
Northern  Railway  Co.,  1  De  G.  &  J.  635 ;  Taft  v.  Hartford, 
^c,  Railroad  Co,,  8  R.  I.  334.  This  we  think  is  what  would  be 
the  general  understanding  of  such  a  guaranty,  and  this  is  as  far  as 
•  the  law  would  limit  a  corporation  to  go  in  guaranteeing  dividends 
to  its  own  members ;  and  to  this  extent  no  rule  of  good  faith  or 
of  publii!  jjidicy  is  in  the  way.  An  individual  holding  and  selling 
stock  might  give  a  broader  guaranty,  but  that  has  nothing  to  do 
with  the  questions  arising  upon  this  instrument. 

There  are  two  branches  to  the  plaintiff's  argument;  the  other 
being  that  if  the  guaranty  is  void  as  opposed  to  public  policy,  or 
if  tliere  w«is  any  defect  of  authority  in  the  directors  of  the  com- 
pany issuing  the  preference  stock  without  a  previous  assent  of 
stockholders,  then  the  money  paid  by  the  plaintiif  to  the  company 
for  the  stock,  is  money  which  the  company  received  to  his  use,  and 
which  therefore  he  may  recover  in  this  action.  Upon  this  it  is 
sufficient  to  remark  that  the  guaranty,  properly  construed,  is  not 
void,  but  unobjectionable,  and 'that  if  there  was  any  defect  in 
power  in  the  directors  to  issue  the  stock,  the  corporation  is  not 
shown  to  have  raised  any  question  on  the  subject,  and  the  recog- 
nition of  the  stock  at  the  meetings  of  the  corporation  is  fully 
shown. 

The  ruling  of  the  court  below  appears  to  us  correct,  and  the 
judgment  will  be  aflSrmed  with  costs. 

The  other  justices  concurred. 
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Court  of  Appeals  of  Kentucky, 
ANN  SPRATLEY  v.  MUTUAL  BENEFIT  INSURANCE  CO. 

A  policy  of  insuranco  issued  by  a  New  Jersey  company  to  a  citizen  of  Virginia, 
containing  no  condition  for  the  payment  of  premiums  in  any  other  place  than 
.New  Jersey,  is  a  contract  to  be  performed  in  the  latter  state,  and  must  be  jjorcrncd 
l»y  its  laws. 

A  policy  was  issued  by  a  New  Jersey  company  to  a  citizen  of  Virginia  in  1860. 
Payment  of  subsequent  premiums  was  prevented  by  the  war.  The  insured  life 
terminated  in  1863,  and  notice  and  proofs  of  that  fact  were  made  to  an  agent  of 
the  company  in  Kentucky  in  1872.  Held,  (1)  that  the  parties  were  bound  to  give 
notice  in  a  reasonable  time  ;  (2)  that  the  delay  here  was  unreasonable  ;  (5)  that 
the  Acts  of  Virginia  suspending  the  statutes  of  limitation  in  certain  cases  did  not 
apply  to  foreign  debtors  like  this  company ;  (4)  that  the  Statute  of  Limitations 
must  be  held  to  have  commenced  to  run  within  a  reasonable  time  (six  months) 
after  the  termination  of  the  war,  and  the  policy  not  being  under  seal  was  harred 
in  six  years  by  the  laws  of  New  Jersey  and  in  five  by  the  laws  of  Virginia,  and 
therefore  could  not  be  recovered  upon  in  Kentucky. 

Appeal  from  Jefferson  Court  of  Common  Pleas.  Action  on  a 
policy  of  insurance  on  the  life  of  plaintiflTs  husband. 

October  9th  1860,  the  Mutual  Benefit  Life  Insurance  Company 
issued  to  Ann  E.  Spratley,  of  Suffolk,  Virginia,  a  life  policy  for 
§5000  upon  the  life  of  her  husband,  Thomas  W.  Spratley.  Before 
the  annual  premium  for  1861  fell  due,  the  powers  of  the  agent  ;U 
Suffolk  had  been  revoked  in  consequence  of  the  civil  war.  F^r 
that  reason  said  annual  premium  and  those  subsequently  falling 
due  were  not  paid. 

In  September  1863,  Thos.  W.  Spratley  died  at  Petersburg,  Vir- 
ginia. In  October  1872,  Mi-s.  Spratley,  through  her  agents  and 
attorneys,  delivered  to  K.  W.  Smith,  agent  for  the  insurance  com- 
pany at  Louisville,  Kentucky,  proof  of  the  death  of  the  insured. 
On  the  17th  of  February  1873  this  action  was  instituted. 

Bullitt  ^  Han'is^  for  plaintiff. 

Gazlay  cf  Ilcinecke,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 
Ih  Lindsay,  J. — The  company  relies  on  numerous  defences,  among 

,i  otiiers,  the  failure  by  the  assured  within  reasonable  time  to  present 

due  notice  and  proof  of  death.  It  also  pleads  and  relies  on  the 
statutes  of  limitation.  It  is  in  proof  that  the  limitation  to  actions 
on  life  insurance  policies  not  under  seal  (as  is  the  case  with  this 
one),  is  six  years  in  New  Jersey,  the  domicile  of  the  company,  ai  d 
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five  years  in  the  state  of  Virginia,  where  appcllatit  insists  that  all 
the  stipulations  of  the  contract  were  to  be  performed.  Counsel 
argue  that  as  by  the  terms  of  the  policy  the  money  is  i  ot  due  and 
payable  until  ninety  days  after  due  notice  and  proof  of  death,  limit- 
ation does  not  begin  to  run  until  such  notice  with  proof  is  given  to 
the  company.  They  attempt  to  assiinihite  the  contract  sued  on 
to  notes  payable  on  demand.  It  seems  to  us  that  there  is  an 
(ssential  difference  between  theni.  In  cjises  of  notes  payable  on 
demand,  the  debtor  is  fully  advised  as  to  the  existence  of  his  debt, 
and  of  his  subsisting  obligation  to  pay  it.  It  is  within  his  power 
to  seek  his  creditor,  and  discharge  himsvjlf  from  liability  by  paying 
it.  So  long  as  he  remains  quiet  and  inactive,  it  is  to  be  presumed 
that  he  consents  to  the  inactivity  of  the  creditor,  and  that  the  time 
when  the  limitation  is  to  begin  to  run  is  postponed  by  the  consent 
of  both  the  parties  to  the  contract.  Not  so  in  cases  of  life  insur- 
ance. The  company  has  no  certain  means  of  ascertaining  when  by 
the  death  of  the  insured  its  liability  to  pay  accrues.  To  remedy 
this  difficulty,  the  contract  requires  the  assured  to  notify  the  insurer 
of  the  happening  of  this  event. 

The  presumption  is  conclusive  that  the  parties  to  the  contract 
intended  that  this  notice  should  be  given  as  soon  as  it  is  reasonably 
possible  to  do  so.  The  insurer  has  the  right  whilst  the  witnesses 
are  still  alive,  and  the  circumstances  still  fresh  in  their  memories, 
to  investigate  the  causes  of  the  death,  in  order  to  ascertain  whether 
or  not  it  is  liable  to  pay  the  insurance.  In  cases  of  apparently  un- 
reasonable delay,  the  assured  must  present  a  satisfactory  explana- 
tion therefor,  or  else  the  statute  should  be  held  to  bei^in  to  run 
within  a  reasonable  time  after  the  death. 

In  this  case  the  prevalence  of  civil  war  rendered  it  impossible 
to  make  and  present  the  proof  until  about  the  middle  of  the  summer 
of  1865. 

The  evidence  shows,  however,  that  with  reasonable  diligence  the 
assured  might  have  been  in  an  attitude  to  sue  by  the  1st  day  of 
January  1866.  The  action  was  therefore  barred  in  Virginia  under 
the  statutes  of  limitation  of  that  state  on  the  1st  day  of  January 
1871.  It  is  claimed,  however,  that  the  running  of  the  statute  in 
said  state  was  suspended  by  legislative  enactment. 

On  the  2d  day  of  March  1866,  the  Virginia  legislature  passed  a 
f'tatute  providing  that  the  time  intervening  between  the  17th  of 
April  1861,  and  the  enactment  of  said  statute  should  be  excluded 
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from  the  computation  of  time  within  which  it  was  theretofj  c  Lcca 
sary  to  commence  any  action  or  proceeding. 

By  this  act  the  limitation  commenced  to  run  on  the  2d  of  Marcli 
1866,  and  the  action  was  barred  on  the  2d  of  March  1871. 

But  it  is  claimed  that  the  statute  >vas  still  further  suspended  by 
an  act  passed  on  the  same  day,  which  deprived  creditors  of  the 
right  to  enforce  the  collection  of  certain  of  their  debts  until  the  Ist 
day  of  January  1868,  and  provided  that  the  time  during  which 
said  act  should  remain  in  force  should  be  excluded  from  the  com- 
putation of  time  within  which  any  action  or  proceeding  was  re- 
quired to  be  commenced. 

Foreign  debtors  were  excluded  from  the  operation  of  this  act. 
The  first  section  of  this  act  was  afterwards  continued  in  force  until 
the  1st  day  of  January  1869.  We  need  not  determine  whether 
this  amendatory  act  also  continued  in  force  the  section  of  the  act 
of  March  2d  1866,  suspending  during  its  operation  the  statutes  of 
limitation. 

Appellee  was  a  foreign  debtor  at  the  time  both  the  original 
and  amendatory  statutes  were  passed,  and  therefore  was  not  affected 
by  them. 

It  may  be  that  the  laws  of  Virginia  gave  to  foreign  insurance 
companies  doing  business  in  that  state  before  the  war  ''  a  sort  of 
local  existence,**  as  was  held  by  a  bare  majority  of  the  Virginia 
Court  of  Appeals  in  the  case  of  the  Manhattan  Life  Insurance 
Co.  V.  Warwicky  20  Grattan  614. 

But,  if  this  be  true,  it  is  equally  true  that  the  course  pursued 
by  Virginia  in  the  war  between  the  states  effectually  uprooted  and 
destroyed  "  the  sort  of  local  existence  "  this  appellee  had  in  that 
state.  Its  domicile  was  within  a  state  adhering  to  the  federal 
government,  and  from  the  time  hostilities  commenced  between 
Virginia  and  the  federal  government  this  appellee  could  not 
comply  with  the  laws  of  Virginia,  and  therefore,  without  fault 
upon  its  part,  it  lost  its  quasi  local  habitation  in  that  state,  and,  as 
a  matter  of  necessity,  assumed  towards  Virginia  and  her  laws  its 
original  character  of  a  foreign  corporation. 

It  was  therefore,  so  far  as  this  record  shows,  a  foreign  debtor  in 
March  1866,  and  in  nowise  affected  by  the  provisions  of  the  act  of 
the  2d  of  that  month. 

But  in  addition  to  all  this,  the  policy  of  insurance  was  a  New 
Jersey  contract,  to  be  performed,  so  far  as  the  payment  of  insurance 
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was  concerned,  in  New  Jersey.  The  company  was  expelled  from 
Virginia  by  force,  and  was  under  no  obligation  to  send  agents  to 
that  state  after  hostilities  ceased,  either  to  solicit  further  business 
or  to  put  it  in  the  power  of  Virginia  creditors  to  sue  it  in  the  courts 
of  that  state. 

The  action  was  barred  by  the  laws  of  New  Jersey,  and  the  cour* 
below  was  bound  to  instruct  the  jury  that  it  could  not  therefore  W 
maintained  in  this  state.  Wherefore,  the  instruction  to  find  for  the 
'lefendant  did  not  prejudice  the  substantial  rights  of  the  appellant. 

Judgment  affirmed. 


■  <■»  ■ 
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SUPREME   COURT   OP   THE   UNITED   STATES.* 
SUPREME  JUDICIAL   COURT    OP    MAINE.* 

SUPREME   COURT   OP   OHIO.* 
SUPREME   COURT   OP   PENNSYLVANIA* 

Accretion.     See  Landlord  and  Tenant, 

Admiralty. 

Advances  in  Foreign  Part. — Advances  made  in  a  foreijjn  port  to  equip 
a  vessel,  and  to  procure  for  her  a  cargo  to  a  p^rt  of  destination,  are 
prima  facie  presumed  to  be  made  on  the  credit  of  the  vessel :  Insurance 
Company/  v.  Baring,  20  Wall. 

Thej  are  a  lien  on  the  vessel  and  constitute  an  insurable  interest:  Id. 

Ciaims  not  Maritime  Liens. — Where  claims  on  the  proceeds  in  the 
registry  of  a  vessel  sold  are  not  maritime  liens,  the  District  Court  can- 
not distribute  those  proceeds  in  payment  of  the  claims  if  the  owners  of 
the  vessel  oppose  such  distribution  :   The  Lottaxcannn,  20  Wall. 

A  creditor  by  judgment  in  a  state  court,  of  the  owners  of  the  vessel, 
even  though  he  have  a  decree  in  personam  also  in  the  admiralty  against 
them,  cannot  seize,  or  attach,  on  execution,  proceeds  of  the  vessel  in  the 
rejristry  of  the  admiralty  :  Id. 

Where  an  appeal  is  taken  to  the  Circuit  Court  from  the  decree  of  the 
District  Court  in  a  proceeding  in  rem,  the  property  or  its  proceeds 
follow  the  cause  into  the  former  court :  Id. 

Arbitration. 

Revocation  of  Agreement  to  Submit. — A  naked  power  to  submit  a  con- 
troversy to  arbitration  is  revocable:  Paist  et  al.  v.  CaldiceU,  75  Pa. 
An  agreement  to  submit  which  is  in  the  nature  of  a  contract,  whereby 

*  From  J,  W.  Wallace,  Esq.,  Reporter  ;  to  appear  in  vol.  20  of  liis  Reports. 

*  From  Hon.  E,  B.  Smith,  Reporter  ;  to  appear  in  62  Me.  Reports. 

*  From  Hon.  M.  M.  Granger,  Reporter;  to  appear  in  24  Oliio  Sr.  Reports. 

*  From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  7.5  Pa.  Stnte  Reports. 
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rights  are  gamed  and  lost  and  the  submissioD  is  the  moving  cokisider- 
ation,  is  a  compromise  and  cannot  be  revoked  :  Id. 

Caldwell  sued  Paist  and  two  otliers  in  assumpsit  and  Paist  in  cove- 
nant, both  on  the  same  transaction — the  parties  agreed  to  consolidate  the 
cases  and  refer  them  finally.  HeM,  that  the  submission  was  irrevoca- 
ble :  Id, 

In  the  court  below  Paist  asked  to  set  aside  the  award  ;  his  rule  was 
there  discharged.  Held,  upon  writ  of  error,  the  Supreme  Court  could 
reach  only  matters  of  record :  Id, 

Assumpsit.     See  Evidence, 

Attachment. 

Failure  of  Plaintiff  to  show  Cause  of  Action — Rights  of  Oamishee, — 
.  Jurisdiction  of  a  defendant  cannot  be  acquired  by  proceedings  in  attach- 
ment, on  the  ground  of  his  non-residence  in  the  state,  when  the  petition 
in  the  case,  and  the  affidavit  for  attachment,  fail  to  show  that  the  cause 
of  action  is  one  arising  upon  contract,  judgment  or  decree  :  Pope  et  ul.  v. 
Hibernia  Ins.  Co,,  24  Ohio  St. 

Jurisdiction  cannot  be  acquired  in  such  case,  by  amendment  of  the 
petition  and  affidavit,  showing  a  cause  of  action  arising  upon  contract, 
without  the  issuance  of  an  attachment  after  the  amendment :  Id, 

Where  no  jurisdiction  is  acquired  as  against  the  defendant  in  attach- 
ment, a  garnishee  in  the  case  i.s  not  liable  to  an  action,  under  section  218 
of  the  code,  for  failing  to  answer  as  such  garnishee  :  Id, 

Bankruptcy. 

Debts  to  tJie  United  States. — A  debt  due  to  the  United  States,  though 
it  be  by  one  who  owes  it  as  a  surety  only,  is  not  barred  by  the  debtor's 
discharge  with  certificate,  under  the  Bankrupt  Act  of  1867;  although 
the  United  States  may  prove  its  debt  and  has  priority  of  other  creditors; 
and  though  the  act  provides,  in  general  terms,  that  the  certificate  shnll 
release  the  bankrupt  "  from  all  debts,  claims,  liability  and  demands, 
which  were  or  might  have  been  proved  against  his  estate  in  bankruptcy," 
and  that  it  may  be  pleaded  **  as  a  full  and  complete  bar  of  ant/  such 
debts,  claims,  liabilities  or  demands  :"  United  States  v.  Ucrron,  20  Wall. 

No  general  words  in  a  statute  divest  the  government  of  its  rights  or 
remedies:  Id. 

Bills  and  Notes. 

Transfer  after  Maturity. — A  note  payable  to  bearer,  though  overdue 
and  dishonored,  passes  by  delivery  the  legal  title  to  the  holder,  subject 
t'»  such  equities  as  may  be  asserted  by  reason  of  its  dishonor:  National 
Bank  of  Washington  v.  Texas,  20  Wall. 

Any  one  disputing  the  title  of  the  holder  of  such  paper  takes  the 
burden  of  establishing,  by  sufficient  evidence,  the  facts  necessary  to  de- 
feat it :  Id. 

There  is  no  competent  evidence  in  this  chancery  suit  that  the  bonds 
in  controversy,  which  were  issued  by  the  United  Stat<3s  to  the  state  of 
Texas,  though  overdue  when  they  passed  from  the  treasury  of  the  state, 
were  issued  by  the  state  or  received  by  the  person  to  whom  they  were 
delivered  for  any  treasonable  or  other  unlawful  purpose  :  Id. 

The  absence  of  the  endorsement  of  the  Governor  of  the  state  on  the 
bonds  does  not  raise  a  presumption  of  such  unlawful  purpose  under  the 
circumstances  of  this  case  :  Id. 
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The  cases  of  Tfxan  v.  ^Yhlte  and  Chiks,  7  Wallace  718,  Same  v. 
Uaidenlerg,  10  Id.  ij'fi^  and  Some  v.  Huntington,  Ki  Id.  402,  con- 
sidered, and  their  true  result  ascertained  and  applied  to  the  present 
cajse:  Id. 

Nejotialrllity — Note  given /or  Patent  Right — Alteration. — \  negotia- 
ble note  on  a  printed  blank  was  signed  after  there  was  written  on  the 
mardo,  that  it  was  given  for  a  patent  and  not  to  be  paid  till  a  profit 
specified  was  made.  The  condition  was  cut  off  and  the  note  passed  to 
a  bond  fide  eiidorsee  for  value,  without  notice.  The  consideratioiv  failed. 
//<?/(/,  in  a  suit  by  the  holder,  that  this  was  no  defence  by  the  maker  : 
Zimmerman  v.  Rote,  75  Pa. 

The  note  was  to  order  *^  for  value  received  without  interest,  waiving 
the  right  of  appeal  and  of  all  valuation,  appraisement,  stay  and  ex- 
emption laws."     Held  to  be  negotiable :  Id. 

The  maker  must  guard  the  public  against  frauds  and  alterations  by 
refusing  to  sign  negotiable  paper  in  such  form  as  to  admit  of  fraudulent 
practices  with  ease  and  without  ready  detection :  Id. 

Broker. 

When  Commissions  are  Earned, — An  owner  authorized  a  broker  to 
sell  his  land  for  817,000  within  a  time  named.  The  broker  procured  a 
buyer  at  the  price  who  requested  the  owner  to  tiike  mortgages  in  part 
payment  it*  convenient;  the  owner  said  that  released  him;  he  was  told 
at  the  same  time  that  the  request  was  made  only  if  it  suited  him  ;  that 
the  buyer  would  pay  cash ;  the  owner  still  refused.  In  a  suit  by  the 
broker  for  commissioHS,  Held,  that  it  was  for  the  jury  whether  the  ac- 
ceptance was  conditional  or  absolute  :   Clendenon  v.  Pancoast,  75  Pa. 

The  broker's  commissions  were  earned  if  he  procured  a  buyer  at  the 
price  named  by  the  owner :  Id. 

Charitable  Use. 

Iiiikfiniteness  of  Use — Advancement  of  Christian  Religion — Interpn- 
Htioii  of  Court  in  Advance. — A  testator  provided  in  his  will  that  the 
residue  of  his  estate,  which  consisted  of  personal  property,  after  paying 
legacies,  should  be  retained  by  his  executor  and  invested  by  him  during 
the  life  of  his  wife  for  her  use,  and  that  at  her  death  it  should  be  appropri- 
ated by  the  executor  to  the  advancement  of  the  Christian  religion,  and 
be  applied  in  such  manner  as,  in  his  judgment,  would  best  promote  the 
object  named.  The  executor  accepted  the  trust;  and  during  his  life 
«iid  that  of  the  widow  the  heir  brought  suit  to  annul  the  will  for  uncer- 
tainty as  to  the  object  of  the  trust.  Held,  that  the  testator  had  conferred 
ample  power  upon  the  executor  to  relieve  the  bequest  of  all  objections 
arising  from  its  indefinite  character,  and  that  so  long  as  no  obstacle  ex'\bi< 
U)  the  exercise  of  the  power  at  the  proper  time,  the  courts  of  this  stiii*? 
will  not,  in  advance  of  that  time,  interpose,  on  the  application  of  the. 
beir,  to  prevent  its  exercise  :  Miller  v.  Teachout,  24  Ohio  St. 

Common  Carrier.    See  Muster  and  Servant. 

Compromise      See  Arbitration;  Contract. 

Conflict  op  Laws.     See  Equity. 
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Contract.    See  Wager. 

Consideration — Release. — A  discharge  under  seal,  not  franduleDtlj 
obtaiDed,  by  which  a  verdict  for  9350  is  released  for  $67  dnrinp:  the 
peDdency  of  a  motion  for  a  new  trial  of  the  action  cannot  be  regarded 
as  invalid  for  inadequacy  of  consideration  :  Staples  y.  Wellington^^'l  Me 

A  plaintiff  who  has  released  a  cause  of  action,  and  agreed  to  enter  n 
discontinuance  as  soon  as  may  be  without  costs  to  the  defendant,  will 
be  liable  to  the  release  for  any  costs  that  may  be  subsequently  occa- 
sioned by  his  ineffectual  resistance  to  the  execution  of  his  agreement : 

Corporation.    See  Express  Company, 

Debtor  and  Creditor.     See  Dovoer. 

Fraudulent  Conveyance — Death  of  Party  pending  Proceedings  — 
Where  the  grantee,  in  a  fraudulent  conveyance  made  by  a  debtor,  dies 
after  the  rendering  of  a  decree  in  favor  of  a  judgment-creditor,  setting 
aside  such  conveyance,  and  ordering  the  sale  of  the  property  so  con- 
veyed for  the  payment  of  the  creditor,  the  failure  to  revive  the  decree 
against  the  heirs  of  such  grantee  will  not  affect  the  title  of  a  purchaser 
Acquired  by  a  sale  under  the  decree  :  Beaumont  v.  Herrich^  24  Ohio  Sr. 

Section  422  of  the  Code,  which  provides  when  a  judgment  .«^hall 
become  dormant  and  cease  to  operate  as  a  lien  on  the  estate  of  the  judg 
mont-debtor,  does  not  apply  to  a  decree  for  the  sale  of  specific  real  pre)- 
jperty :  Id. 

Deed. 

'Construction  of  Boundaries — Pond. — When  the  lines  of  a  deed  be- 
ginning at  a  road,  run  thence  to  an  artificial  pond ;  thence  by  the  side 
of  the  same  a  specified  distance ;  thence  by  a  line  parallel  with  the  first 
line  to  the  road ;  thence  to  the  place  of  beginnings — ^the  grant  is  to  the 
centre  <»f  the  pond  :  Mansur  v.  Blake,  62  Me. 

When  the  line  on  such  pond  begins  at  the  middle  of  a  bridge ; 
thence  joining  the  pond  to  the  corner  of  another  lot  which  extends  to  the 
centre  of  the  same  pond — the  grant  reaches  to  the  middle  thread  of  the 
stream.  When  a  lot  of  land  is  bounded  by  a  pond  artificially  created 
by  the  flowing  of  a  stream  by  a  mill-dam,  the  same  rule  applies  to  the 
pond  as  was  applicable  to  the  stream  before  the  dam  was  built : 
Id. 

Dower. 

Widow's  Claim  not  barred  by  a  Deed  set  aside  as  Fraudulent. — The 
slower  of  a  surviving  wife  is  not  barred  by  a  conveyance  executed  by  the 
husband  and  wife  which  is  set  aside  as  fraudulent  as  against  the  credit- 
ors of  the  husband :  Richardson  v.  Wymnn,  62  Me. 

Where  a  creditor  avoids  a  deed  from  the  husband  to  his  wife  on  the 
ground  that  it  is  fraudulent  and  void  as  to  him,  the  wife  is  neverthelcs8 
entitled  to  dower :  Id. 

Easement. 

Prescription, — When  the  owners  of  a  mill  claim  an  easement  bj  pre- 
scription in  another's  lot,  and  the  mill  and  the  lot  in  which  the  ease- 
ment is  claimed  are,  during  part  of  the  twenty  years  next  preceding. 
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owned  bj  the  same  person,  the  time  of  such  ownership  is  ezcladed  from 
the  period  required  to  establish  a  right  by  prescription :  Mansur  r. 
Biake,  62  Me. 

Equity. 

Jurudietion — Subject-matter  out  of  control  of  the  Court — Effect  of 
Decree  on  Land  in  another  State. — A  court  of  equity  in  one  state,  hav- 
ing acquired  jurisdiction  over  the  persons  of  the  parties,  may  enforce  a 
trust  or  the  specific  performance  of  a  contract,  in  relation  to  land  situ- 
ate in  another  state :  Burnley  et  al.  v.  Stevenson,  24  Ohio  St. 

Although  the  decree  in  such  case,  or  the  deed  of  a  master  executed 
io  pursuance  thereof,  cannot  operate  to  transfer  the  title  to  such  lands, 
yet  the  decree  is  binding  upon  the  consciences  of  the  parties,  and  con- 
clades  them  in  respect  to  all  matters  and  things  properly  adjudicated 
and  determined  by  the  court :  Id. 

When  the  decree  in  such  case  finds  and  determines  the  equities  of 
the  parties  in  respect  to  such  land,  and  directs  a  conveyance  by  the 
parties  in  accordance  with  their  equities,  such  decree,  although  no  con- 
veyance has  been  executed,  may  be  pleaded  as  a  cause  of  action,  or  as  a 
ground  of  defence  in  the  courts  of  the  state  where  the  land  is  situ- 
ated ;  and  it  ia  entitled,  in  the  court  where  so  pleaded,  to  the  force  and 
effect  of  record  evidence  of  the  equities  therein  determined,  unless  it 
be  impeached  for  fraud  :  //. 

Practice — Demurrer — Leave  to  Reply. — Where  a  case  is  submitted 
to  the  court  on  a  demurrer  to  the  answer,  the  ground  of  the  demurrer 
bein;;  that  the  answer  does  not  contain  a  defence,  and  t]ie  demurrer  is 
overruled,  the  plaintiff  can  not,  without  the  leave  of  the  court,  dismiss 
his  action  without  prejudice.  The  submission  of  the  case  on  the  de- 
murrer ia  a  final  submission  of  the  case  within  the  meaning  of  section 
372  of  the  Code,  unless  leave  is  obtained  to  reply  or  amend :  Beaumont 
V.  Herrick,  24  Ohio  St. 

Whether,  in  such  case,  after  the  overruling  of  the  demurrer,  the 
plaintiff  should  have  leave  to  reply,  or  to  amend  his  petition,  is  a  mat- 
ter resting  in  the  sound  discretion  of  the  court.  If  the  exercise  of 
Bach  discretion  is  reviewable  on  error  in  any  case,  it  can  only  be  where 
the  record  shows,  in  view  of  all  the  circumstances  under  which  the 
oonrt  acted,  an  abuse  of  discretion,  resulting  in  a  denial  to  the  party  of 
a  fair  trial :  Id. 

Erbor. 

Practice — Specific  Grounds  of  Exception  in  the  Court  below. — 
Where  a  party  excepts  to  the  admission  of  testimony  he  is  bound  to 
state  his  objection  specifically,  and  in  a  proceeding  for  error  he  is  con- 
fined to  the  objection  so  taken.  If  he  assign  no  ground  of  exception, 
the  mere  objection  cannot  avail  him.  Hence,  where  an  original  depo- 
sition, regularly  taken,  sealed  up,  transmitted,  opened,  and  filed  in  the 
case,  was  lost,  and  a  copy,  taken  under  the  direction  of  the  clerk  of  the 
court  and  sworn  to  as  a  true  copy,  was  offered  in  evidence  in  its  place, 
an  objection  to  the  copy  "  on  the  ground  that  it  was  not  the  originaV^ 
bi  too  indefinite  to  let  in  argument  that  the  witness  was  alive,  and  that 
the  lost  deposition  could  only  be  supplied  by  another  one  by  the  same 
witness,  and  that  secondary  evidence  was  inadmissible  to  prove  the  con- 
tents of  the  first  deposition  :  Button  v.  Driggs,  20  Wall. 
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If  the  objectioD  had  been  made  in  a  form  as  specific  as  by  the  argu- 
ment above  mentioned  it  was  sought  to  be  made,  it  would  be  iusuffi 
cient,  it  appearing  that  the  witness  lived  in  another  state,  and  more 
than  a  hundred  miles  from  the  place  of  trial :  Id. 

When  it  is  necessary  to  prove  the  results  of  an  examination  of  mauy 
books  of  a  bank  to  show  a  particular  fact,  as  ex.  gr.,  that  A.  B.  never  at 
any  time  lent  money  to  a  bank,  and  the  examination  cannot  be  conve- 
niently made  in  court,  the  results  may  be  proved  by  persons  who  made 
the  examination,  the  books  being  out  of  the  state  and  beyond  the  ju- 
risdiction of  the  court  :  /(/. 

Estoppel.     See  Usury, 

Evidence.     See  Express  Company ;    Telegraph, 

Parol  to  affect  Writing. — A  verbal  promise  by  one  of  the  parties  at 
the  making  of  a  written  contract,  if  it  was  used  to  obtain  the  execution 
of  the  writing,  may  be  given  in  evidence :  Fowelton  Coal  v.  McShain^ 
75  Penn. 

A  written  agreement  was  "  to  transport  at  such  times  as  you  may  de- 
sire 10,000  tons  of  coaV  &c.,  evidence  was  admissible  that  plaintiff 
refused  to  sign  unless  it  was  inserted  that  the  coal  should  be  furnished 
before  October  1st,  that  defendant  said  *'  that  is  understood,''  and 
plaintiff  then  signed  :  /</. 

Indebitatus  assumpsit  will  not  lie  on  a  special  contract  unless  it  has 
been  fully  performed  by  plaintiff;  but  plaintiff  could  maintain  an  action 
on  the  common  counts,  where  a  special  contract,  given  in  evidence  in 
defence,  was  found  inoperative  by  reason  of  fraud :  Id. 

Plaintiff  contracted  to  carry  cual ;  it  was  carried  in  a  barge  in  which 
another  was  joint  owner  with  plaintiff.  Ileld^  that  the  suit  for  the 
freight  was  properly  brought  in  the  name  of  the  plaintiff  alone :  Id. 

[Express  Company. 

Sale  of  Unclaimed  PacJcnges — Corporation — Act  of  Agent. — Several 
trunks  were  transported  by  an  express  company,  and  after  remaining  in 
their  office  for  a  considerable  time,  an  order  of  court  under  the  Act  of 
December  14th  18C3  was  obtained  to  sell  them  for  freight,  &c.  i/eW, 
that  this  order  did  not  protect  the  company  for  selling  the  trunks  un- 
opened and  locked  and  without  exposing  the  contents :  Adams  Express 
Company  v.  Schlessi'nger,  75  Pa. 

The  plaintiff  testified  as  to  the  character  and  value  of  the  contents 
of  the  trunks.  Evidence  that  the  plaintiff  was  a  lady  of  wealth,  &c., 
and  that  the  goods  described  by  her  were  such  as  are  possessed  by  persons 
iu  similar  circumstances  in  life,  was  admissible:  Id. 

An  agreement  by  an  agent  of  a  corporation  made  in  the  course  of  the 
IjUiiiiiess  intrusted  to  him  is  binding  on  the  corporation  although  in 
excess  of  his  instructions :  Id. 

Foreign  Attachment.     See  Attachment. 

Former  Adjudication. 

Settlement  of  Meaning  of  Language  of  a  Contract. — Where  in  a 
judicial  proceeding,  the  matter  passed  upon  is  the  right  under  the  lan- 
guage of  a  certain  contract  to  take  receipts  on  a  railroad,  the  judgment 
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concludes  the  question  of  the. meaning  of  the  contract  on  n  suit  for  subse- 
quent tolU  received  under  the  same  contract :  Tioga  Railroad  v.  Bloss- 
burg  and  Corning  Railroad^  20  Wall. 

Homestead. 

Time  at  tohich  Statm  a»  Head  of  a  Family  in  to  he  determined. — The 
homestead  of  a  debtor,  being  subject  to  mortgages  and  judgment  liens, 
was  sold,  at  the  suit  of  the  lieuholders,  for  S472  more  than  sufficient  to 
satisfy  the  mortgages,  which  sum  the  debtor,  being  then  the  head  of  n 
family,  moved  the  court  having  custody  of  the  fund  to  decree  to  him  in 
lieu  of  a  homestead  as  against  the  judgment  lienholdcrs  ;  but  before  the 
fund  was  disposed  of  by  the  court,  he  voluntarily  permitted  his  family 
to  separate,  and  abandoned  the  maintenance  of  a  family  homestead. 
Held:  1.  That  the  right  of  a  debtor  to  the  fund  must  be  determined 
upon  by  the  state  of  facts  existing  at  the  time  the  fund  was  finally  dis- 
posed of  by  the  court.  2.  That  the  debtor  had  then  ceased  to  be  the 
head  of  a  family  within  the  meaning  of  the  homestead  exemption  act, 
and  was  not  entitled  to  any  of  the  exemptions  therein  provided  :  Cooper 
V.  Cooper,  24  Ohio  St. 

Infant.     See  Railroad. 

•-  Insurance.     See  Admiralty, 

Joint  Trespassers.     See  Negligence, 

Landlord  and  Tenant. 

Distress, — A  lease  was  for  a  fixed  rent  in  money,  and  at  the  additional 
rate  of  $30  for  each  $500  of  improvements  put  on  the  premises  by  the 
lessor.  Ifeldy  that  the  $30  additional  rent  could  be  distrained  for  :  JDet- 
tciler  V,  Cox,  75  Pa. 

Although  the  payment  was  equal  to  the  interest  of  $500,  yet  being 
named  as  rent  it  was  distrainable,  the  $30  being  the  measure  fixed  by  the 
lease :  Id, 

Accession — Estoppel  of  Tenant  to  deny  Landlord* s  Title — Ownership 
of  Bundling  torongfully  placed  on  another*  s  Land. — A  tenant  remaining 
in  possession  after  the  termination  of  his  lease,  and  who  has  not  sur- 
rendered the  premises,  nor  been  evicted  by  paramount  title,  is  liable  for 
rent:  Bonney  v.  Foss^  62  Me. 

Where  one  voluntarily  erects  a  building  upon  the  land  of  another, 
without  any  contract  with  the  owner  of  the  soil,  and  against  his  con- 
sent, the  building  becomes  a  part  of  the  realty  and  belongs  to  the  owner 
of  the  land :  Id. 

Master  and  Servant. 

Assault — Justification  of — Liability  of  Common  Carriers  for  injuries 
tiiflicted  by  their  Servants  iqwn  Passengers. — Railroad  companies,  as  well 
as  other  common  carrier.**,  are  responsible  for  the  misconduct  of  their 
servants  and  for  assaults  and  batteries  by  them  committed  upon  pas- 
sengers, without  justification  ;  affirming  Goddard  v.  (J.  T.  R.  Co.,  57 
Maine  202  :  Hanson  v.  European  and  North  American  Railway  Co  ,  62 
Me. 

If  the  servant  be  first  assaulted  he  may  defend  himself,  and  may  ase 
sufficient  force  to  overcome  any  unauthorized  opposition  to  his  proper 
porfurmance  of  any  duty.     But  the  assault  being  over,  or  the  resistance 
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ended,  he  cannot  pursue  and  punish  the  •  wrongdoer,  and  will  make 
himself  and  the  carrier  both  liable  if  he  do  so :  Id. 

He  who  seeks  to  justify  SLpnmd  /acie  case  of  assault  must  show  that 
DO  more  force  was  used  than  was  suited  in  kind  and  degree  to  the  exi- 
gencies of  the  occasion,  or  the  justification  fails  :  Id. 

Disobedience  to  the  rules  of  a  company  by  a  passenger  will  justify 
the  carrier  in  refusing  to  carry  him  further;  but  not  in  maltreating  bim 
while  continuing  to  perform  the  contract  for  his  conveyance  :  Id. 

Neolioenoe.     See  Railroad. 

Nonsuit — Proximate  and  Concurring  Cause. — Where  the  evidence 
tended  to  show  that  the  defendants  negligently  piled  their  boards  in  the 
travelled  path  of  a  public  highway  ; — that  a  wagon  loaded  with  barrels 
was  driven  over  these  boards  causing  a  rattling  noise  which  frightened 
the  plaintiff's  well  broken  and  carefully  driven  horse  ; — that  the  horse 
being  frightened  by  the  noise,  suddenly  started  and  threw  the  plaintiff, 
while  carefully  driving,  out  of  his  wagon,  whereby  he  was  seriously  in- 
jured ; — it  was  held  that  a  nonsuit  could  not  properly  be  ordered — and 
that  it  was  for  the  jury  to  determine  whether  or  not  the  defendants'  acts 
were  the  proximate  cause  of  the  plaintiff's  injury  :  Lake  v.  Milliken  and 
olhers^  62  Me. 

Every  wrongdoer  is  at  least  responsible  for  all  the  mischievous  con- 
sequences that  might  be  reasonably  expected  under  the  circumstances 
to  result  from  his  misconduct :  Id. 

Where  an  injury  is  the  result  of  two  concurring  causes,  the  party  re- 
sponsible for  one  of  these  causes  is  not  exempt  from  liability  because  the 
person  who  is  responsible  for  the  other  cause  may  be  equally  culpable : 
Id. 

Partnebship. 

Use  of  Firm  Property  to  pay  Individual  Debt. — In  order  to  allow  firm 
property  to  be  applied  in  payment  of  the  individual  debt  of  one  partner, 
the  consent  of  the  other  is  necessary  :   Todd  v.  Lorahy  75  Pa. 

Such  consent  may  be  inferred  from  a  knowledge  of  the  other  partner 
that  the  goods  are  being  so  applied,  and  his  silence  when  he  ought  to 
speak,  &c.  Knowledge  alone  of  the  application  will  not  bind  the  othei 
partner:  Id. 

By  a  case  stated,  it  was  agreed  that  a  creditor  of  one  partner  agreed 
with  him  that  ho  should  buy  firm  goods,  and  that  they -should  be  a  set- 
off against  the  price  of  the  goods,  and  the  set-off  was  made ;  the  other 
partner  knew  that  the  goods  were  being  bought  on  this  condition,  but 
*'  was  not  a  party  to  the  agreement,  and  did  not  consent  thereto."  Heldj 
that  the  creditor  was  liable  to  the  firm  for  the  goods :  Id. 

Pond.    See  Deed. 

Railroad. 

Rate  of  Speed — Negligence — Infant. — Kailroad  trains  may  be  run  at 
a  high  rate  of  speed  to  reach  their  greatest  utility;  but  in  populous 
towns  and  cities  the  speed  must  be  moderated  :  P.  dh  R.  Railroad  Co.  r. 
Long^  lb  Pa. 

If  parents  permit  a  child  of  tender  years  to  wander  on  a  street  it  is 
negligence :  Id. 

In  this  case  a  child  of  tender  years  whilst  on  a  railroad  track  in  a 
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street  io  a  city  was  killed  by  a  train ; — under  the  evidence  it  was  for  the 
jury  to  say  whether  the  train  was  running  too  fast,  or  there  was  negli- 
gence otherwise ;  and  whether  the  child  was  in  the  street  through  the 
negligence  of  the  parents :  Id, 

Real  Estate.    See  Trover, 

Sale. 

Ciiveal  Emptor — Fraud — Warranty. — A  purchaser  takes  the  risk  of 
rtie  ({uality  of  an  article  sold  unless  there  be  fraud  or  warranty  :  Whita- 
ker  V.  East  wick,  75  Pa. 

Ln  a  sale  of  goods  there  is  an  implied  warranty  of  title,  and  generally 
of  the  species,  but  not  of  quality :  Id, 

Merc  representation  is  not  warranty  :  Id. 

The  relation  of  seller  and  buyer  is  not  a  conBdential  one :  Id. 

The  plaintiffs  purchased  a  cargo  of  coal  by  the  bill  of  lading  and  the 
representation  of  defendants  that  it  was  *^  good  coal,  well  adapted  for 
generating  steam."  In  a  suit  for  defect  in  the  coal,  Held^  that  evidence 
that  the  coal  had  much  dirt  in  it  and  it  took  an  increased  quantity  to 
generate  st^am  was  inadmissible  :  Id. 

Rescission — Insolvency  of  Vendee  not  by  itself  sufficient  Evidence  of 
Fraud. — Insolvency  of  a  vendee  of  goods  and  his  knowledge  of  it  are 
not  alone  such  fraud  as  will  set  aside  a  sale  and  enable  the  vendor  to 
rescind  and  replevy  the  goods  after  they  have  come  fairly  and  fully  into 
the  possession  of  the  vendee :  Rodman  v.  ThcUheimery  75  Pa. 

To  avoid  the  sale  there  must  be  artifice,  trick  or  false  pretence  as  a 
means  of  obtaining  possession,  bad  faith  and  intent  at  the  time  to  de- 
fraud the  vendor :  Id, 

Insolvency  and  a  knowledge  of  it  at  the  time  of  the  sale  are  evidence 
for  the  jury  with  other  facts  of  intended  fraud  :  Id. 

The  doctrine  in  New  York  on  the  question  of  rescission  on  the  ground 
of  insolvency  does  not  obtain  in  Pennsylvania:  Id. 

Surety. 

Discharge  of — A  surety  is  not  discharged  by  a  contract  between  his 
principal  and  their  common  obligee,  which  does  not  place  him  in  a  dif- 
ferent position  from  that  which  he  occupied  before  the  contract  was 
made :  Roach  v.  Summers^  20  Wall. 

Telegraph. 

Exemption  from  Liability  declared  Void — Onus  of  Proof — A  rule 
adopted  by  a  telegraph  company,  that  it  will  receive  and  send  messages 
by  night  at  half  its  usual  rates  "on  condition  that  the  company  shall 
not  be  liable  for  errors  or  delay  in  the  transmission  or  delivery,  or  fur 
the  non-delivery  of  such  messages,  from  whatever  cause  occurring,  and 
shall  only  be  bound  in  such  case  to  return  the  amount  paid  by  the 
Bender,"  is  against  public  policy ; — and  is,  therefore,  void,  even  when 
assented  to  by  the  sender:  Bartlett  v.  Western  Union  Tel,  Co.,  62  Me. 

It  is  void  also,  because  its  terms  are  repugnant,  assuming  to  impose 
an  obligation,  and,  by  the  same  act,  to  release  from  all  obligation  :  Id. 

In  an  action  to  recover  damages  of  a  telegraph  company  for  an  error 
in  the  transmission  of  a  message,  in  the  absence  of  any  rule  or  contract 
fixing  the  measure  of  liability,  the  plaintiff  makes  out  aprimd  facie  case 
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by  proof  of  the  undertakiDg,  error  and  damage,  and  throws  the  burden 
upon  the  company,  to  show  that  the  error  was  caused  by  some  agency 
for  which  it  is  not  liable :  Id, 

Title. 

Lost  Goods — Finder's  Title. — Lost  goods,  as  against  all  persons  but 
the  original  owner  aad  those  deriving  title  from  him,  belong  to  the  first 
finder  who  does  such  acts  as  indicate  an  intention  to  take  possession  of 
them  :  Laicrence  v.  Buck^  62  Me. 

Trespass.     See  Master  and  Servant. 
Trover. 

Conversion — Delivery — Temporary  Trach^  not  otcned  by  the  Company, 
field  personalty. — Persons,  who  contracted  to  build  a  railroad,  were  the 
owners  of  certain  rails  and  sleepers,  consisting  of  a  side  track  connected 
with  the  main  track,  used  for  the  purpose  of  conveying  materials  upon 
the  road-bed  during  construction,  and  when  the  road  was  delivered  to 
the  railroad  company,  at  the  request  of  the  company  and  for  their  ac- 
commodation and  use,  the  contractors  consented  that  the  track  should 
remain  a  while,  to  be  returned  to  the  contractors  anywhere  upon  the 
line  of  the  road  whenever  called  for;  and  while  in  that  situation  the 
rails  and  sleepers  were  seized  and  sold  upon  executions  as  the  personal 
property  of  the  contractors.  Held,  that  they  were  not  a  part  of  the 
realty,  but  personal  chattels,  liable  to  be  so  seized  and  sold :  FifitM  v. 
Maine  Central  Railroad  Co.,  62  Me. 

The  officer  could  give  and  the  purchaser  receive,  a  delivery,  without 
taking  any  other  possession  of  the  rails  and  sleepers  than  such  as  could 
be  had  without  disturbing  their  situation  as  a  track :  Id, 

The  railroad  corporation  would  not  be  liable  to  an  action  for  conver- 
sion of  the  rails  by  a  reasonable  use  of  them  while  they  had  no  notice 
that  the  ownership  of  them  had  changed ;  nor  by  a  mere  non-compli- 
ance with  a  written  demand  served  upon  its  president  at  a  place  other 
than  where  the  rails  were,  the  corporation  making  no  objection  or  resist- 
ance to  the  plaintiff's  taking  possession  of  them :  Id, 

Usury. 

Estoppel  of  Debtor  to  set  up. — A  debtor  of  an  estate,  in  settling 
with  the  executors,  allowed  usurious  interest  on  his  indebtedness.  In 
payment  of  the  amount  found  due,  he  gave  his  notes  to  a  legatee,  who 
accepted  them  in  part  payment  of  his  legacy.  In  an  action  on  the 
notes  thus  given,  the  debtor  cannot,  by  way  of  defence,  set  up  the 
usurious  interest  allowed  the  estate,  although  the  legatee  was  one  of  the 
executors  with  whom  the  settlement  was  made  :  McCoy  v.  Stranahan. 
24  Ohio  St. 

Vendor  and  Purchaser.     See  Sale. 

Wager. 

PiircJuise  of  Stocks  on  Margin. — A  transaction  in  stocks  by  way  of 
margin,  settlement  of  differences  and  payment  of  gain  or  loss,  without 
intending  to  deliver  the  stocks,  is  a  mere  wager ;  Max  v.  Gheen,  75 
Fa. 

Where  there  was  a  contract  to  buy  and  sell  stocks  which  were  deliv- 
ered and  the  contract  carried  into  execution,  it  waJ5f  not  illegal :  Id. 
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A  CONSIDERATION  OF  WHAT  AMOUNTS  TO  DURESS 

PER  MINAS  AT  LAW. 

We  need  only  glance  at  the  head  of  "  duress  "  in  Viner's  or 
Bacon's  Abridgment  in  order  to  ascertain  how  frequently  cases 
inyolving  this  subject,  in  more  ancient  times,  came  up  for  adjudi- 
cation. 

The  plea  of  duress  was  formerly  one  of  every-day  occurrence. 
Ab  times  were  more  refined,  and  the  influence  of  law  more  disse- 
minated, the  necessity  for  the  use  of  this  defence  became  rarer ; 
not  so  rare,  however,  as  to  make  it  profitless  from  a  practical  or 
historical  stand-point,  to  investigate  the  present  state  of  the  law  on 
the  subject. 

The  old  common-law  definition  is  well  known.  It  is  stated  in 
Cruise,  ^^  If  a  man  through  a  reasonable  or  well  founded  fear  of 
death  or  mayhem  or  loss  of  limb  is  forced  to  execute  a  deed,  he 
may  afterwards  avoid  it.  But  Lord  Coke  says  it  is  otherwise 
where  a  deed  is  executed  for  fear  of  baMery  or  burning  his  house, 
or  taking  away  his  goods,  and  the  like,  for  these  he  may  have 
satisfaction  by  recovery  of  damages :"  4  Cruise  Dig.  406 ;  1 
Blacks.  Com. 

Coke  obtained  his  law  from  Bracton,  who  gives  as  instances  of 
what  amounts  to  duress  produced  through  fear  ^^perunilum  mortis 
et  corporis  cruciatum"  He  also  lays  down  the  proposition  that 
this  fear  must  be  *^  non  sttspieio  vel  cujuslibet  vani  vel  meticulosi 
hanrnis  $ed  talis  qui  cadere  possit  in  virum  constantum :"  Bract.  1. 
2,  c.  5,  p.  14. 
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A  principle  of  natural  law  such  as  that  which  avoids  obligationa 
contracted  through  fear,  never  originates  in  the  mere  dictum  of  % 
text  writer.  We  find  upon  further  research  that  Bracton'a  rule  is 
an  almost  literal  transcript  from  the  doctrine  contained  in  Dig.  6, 1. 
6,  quod  metut  caiua,  and  C.  13,  de  tramaciionibua,  which  is  to  the 
effect  that  the  dureBS  must  be  such  as  to  overcome  the  will  of  a 
courageous  person,  and  that  the  violence  must  be  of  such  a  char- 
acter as  to  put  one  in  fear  of  losing  his  life  or  of  suffering  gre&t 
puQishuieiit.  The  fear  should  be  "  metua  non  vani  hominit  ted  qui 
in  homine  conttaTUiaaimo  cadat :"  C.  6,  ff.  diet.  tit.  It  should  also 
be  of  some  serious  evil,  "  metu*  mc^oria  mali." 

The  Roman  law,  which  paid  great  regard  to  the  bona  filet  of  a 
transaction,  did  not  allow  any  advantage  to  be  gained  by  the 
wrongdoer.  Beaort  to  violence  met  with  the  severest  condemna- 
tion. If  restoration  was  not  made  by  the  party  who  bad  used 
force  or  duress,  the  party  complaining  had  against  him  an  action 
"  m  quadruplum :"  Dig.  14,  p.  3.  The  exception  or  plea  of  duress, 
was  one  well  known;  it  was  termed  "  quod  metua  cauaa."  Gaius 
states  it  thus:  "  Si  earn  rem  a  me  petaa,  datur  mi'At  exceptio  per- 
quam  ai  metut  cauta  te  feciaae  od  dolo  male  arguero,  repellerii :" 
Gains,  §  117. 

The  principle  stated  in  the  above  citations  from  the  Roman  law, 
is  condensed  in  the  maxim  "nihil  tam  conaenaui contrarium  etl 
quam  via  et  metua:"  Dig.  1.  18,  tit.  1,  9,  §  2.  The  consent  being 
a  material  component  of  every  contract,  when  the  mind  was  not 
free  to  act,  there  waa  no  "  consensum  ad  idem  "  since  "  n<m  quia 
voluit  paetua  eat  aed  quia  coaotua  eat."  Says  the  praetor  in  Leg. 
1,  ff,  h. :  "I  will  not  confirm  that  which  was  done  through  fear." 

The  intimidation,  however,  must  have  been  illegal  or  unjust, 
"  contra  bonos  mores."  The  definition  of  the  Roman  law  is  an 
admirable  one ;  "  an  agitation  of  the  mind  caused  by  fear  of  damage 
present  or  prospective :"  Dig.  1.  4,  tit.  2. 

What  is  very  significant  in  this  rule  of  the  old  civil  law,  is  this: 
the  establishment  of  the  test  that  the  fear  should  be  of  such  an 
evil  as  to  overcome  the  will,  "  hominia  conatantianmi,"  of  a  man 
of  very  great  courage.  We  not  infrequently  find  just  such  tesCs 
in  the  laws  of  a  warlike  and  stern  race,  with  vAom  power  of  endur- 
ance is  held  as  a  virtue  of  great  magnitude.  Too  often  such  lavs 
throw  their  mantle  around  the  strong,  while  they  leave  those  most 
helpless  and  needy  outside  their  pale  of  their  protection.  The  Roman 
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law  rule,  though  in  some  respects  harsh,  suited  the  genius  of  the 
nation. 

We  have  seen  how  the  civil-law  rule  was  incorporated  by  Bracton 
into  the  body  of  the  common  law ;  this  was  at  a  period  when  law- 
lessness was  more  paramount  than  law;  when  feudalism  with  its 
knight-errantry  dominated  the  land.  Any  principle  to  take  root 
at  such  a  time  necessarily  must  have  been  of  a  harsh  and  inflexible 
nature.  When  the  wager  of  battle  had  scarce  superseded  the  use 
of  the  heated  plough-share,  as  a  test  of  innocence,  Bracton's  rule 
was  introduced,  as  to  what  degree  of  fear  should  amount  to  duress 
per  minas.  It  was  adapted  to  the  taste  and  manners  of  the  age. 
Even  his  definition,  however,  was  cut  down  and  abridged,  when 
the  only  threats  courts  took  cognisance  of  were  fear  of  death,  may- 
hem or  loss  of  limb.  Intimidation  caused  through  fear  of  other 
damage  was  not  considered  sufficient  to  overcome  the  equanimity 
of  the  mind.  If  a  man  had  urged  that  his  will  had  been  overcome 
by  threats  of  a  different  kind  from  those  mentioned,  he  would  have 
been  answered  that  he  should  have  defied  the  threats,  suffered  the 
consequences  and  then  have  resorted  to  the  law  for  satUf action  ! 
Does  not  this  statement  illustrate  the  impossibility  of  enumerating 
all  the  cases  in  which  a  certain  principle  should  be  applied  ?  Defi- 
nitions in  order  to  be  of  any  great  practical  value,  must  be  ductile, 
not  rigtd.  The  modern  civil  law  recognises  this  idea  and  has 
accordingly  enumerated  certain  rules  on  the  subject  under  con- 
sideration deserving  of  great  attention.  They  are  not  based  upon 
the  assumption  of  the  strength  of  the  human  will,  but  rest  wholly 
upon  a  due  regard  to*  the  necessary  elements  of  every  contract. 
While  the  cardinal  doctrine  of  the  Roman  law  is  retained,  its  ap- 
plication is  extended  and  greatly  enlarged  and  moulded  to  harmo- 
nize with  the  ideas  of  a  civilized  age  and  the  human  administration 
of  justice. 

'»  Says  Grotius :  "  The  assent  is  imperfect  if  produced  through 
agitation  of  mind,  the  effect  of  violence:*'  Grotius  de  Jur.  Bell. 
1.  2,  c.  2,  n.  7.  Fothier  uses  the  same  reasoning :  ^^  II  n'y  a  pas 
alors  de  volanti  mSme  contrainte ;"  Poth.  Pand.  As  to  the  de- 
gree of  violence  sufficient  to  produce  this  "agitation  of  the  mind," 
the  civil  law  looks  to  the  sex,  age  and  condition  of  the  parties. 
"We  judge  of  the  degree  of  fear  by  the  qualUy  of  the  person  on 
whom  it  is  exercised  and  by  the  circurmitanceB  which  cause  it :" 
Pieffe— La  Croix,  Tome  1,  99. 
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No  explanation  of  the  doctrine  is  clearer  than  that  found  in 
Domat,  whose  reasoning  is  as  cogent  as  his  definition  is  precise. 
He  says :  ^^  It  is  to  be  remarke<l  that  seeing  all  persons  have  not 
the  same  courage  to  resist  violence  and  threatenings,  and  that 
many  are  so  weak  and  fearful  that  they  cannot  stand  out  against 
the  least  impression,  we  ought  not  to  limit  the  protection  of  the 
i  laws  against  threatenings  so  as  to  restrain  only  such  acts  as  are  ca- 

pable of  overcoming  persons  of  the  greatest  courage  and  intrepidity. 
But  it  is  just,  likewise,  to  protect  the  weakest  and  most  fearful, 
and  it  is  chiefly  on .  their  account  that  the  laws  punish  all  acts  of 
violence  and  oppression :''  Domat,  pt.  1,  Bk.  1.  Tit.  18,  sec.  2, 
1245  et  seq.  He  defines  duress  to  be  ''  all  unlawful  impressions 
I  which  move  one  against  his  will,  for  fear  of  some  great  evil,  to  give 

I  a  consent  which  he  would  not  give  if  his  liberty  were  free  from  the 

said  impression." 

Domat*s  logic  totally  demolishes  the  argument  that  the  duress 
should  be  such  as  to  overcome  the  will  of  a  man  of  firmness.     He 
not  only  demonstrates  the  injustice  but  the  unreasonableness  of 
this  rule.    In  substance  he  says  :  ''  When  a  man  is  under  an  obliga- 
tion from  principles  of  duty  to  do  or  not  do  a  certain  thing,  it  is 
no  more  than  just  that  he  should  be  held  to  a  strict  accountability, 
and,  therefore,  should  not  be  heard  to  plead  duress  as  an  excuse 
for  the  non-fulfilment  of  his  duty,  unless  that  duress  was  over- 
powering and  in  a  measure  irresistible.     In  such  a  case  the  law 
says  to  him :  '  You  should  be  stout-hearted  and  firm.'   But,  on  the 
other  hand,  when  it  is  a  mere  question  of  interest  whether  a  man 
should  adopt  a  certain  course,  and  threats  are  resorted  to,  bis 
reason  tells  him  to  yield  to  the  threats  rather  than  by  resisting 
them  to  subject  himself  to  a  greater  evil.     With  him  it  is  a  mere 
question  of  policy  and  utility.     The  idea  never  entered  into  the 
mind  of  Domat  as  it  did  into  that  of  Coke  that  a  man  should  sub- 
nait  to  being  maltreated  rather  than  comply  with  threats,  and  after- 
wards seek  such  sa-itfaction  as  he  could  obtain  out  of  a  suit  at 
law.     There  is  no  need  to  draw  a  comparison  between  the  common 
sense  of  the  civil-law  rule  and  the  doctrine  of  Coke.     Nor  need 
we  dwell  longer  upon  the  theory  of  the  civil  law  than  is  necessary 
to  quote  another  author,  who  is  no  less  lucid  than  Domat    Merlin, 
after  explaining  the  law  absolving  parties  from  fulfilling  a  con- 
tract entered  into  through  fear,  says :  "  They  were  not  free  to  act, 
since  they  could  only  exercise  their  judgments  in  determining  which 
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of  two  coursen  they  should  select.  That  which  impedes  the  free 
exercise  of  the  will  and  determination  is  contrary  to  liberty  of 
action :"  Merlin,  Questions  de  Droit,  Tome  4,  409. 

The  principle  thus  stated  has  been  ingrafted  into  the  Code  Napo- 
Ifon,  art.  1109. 

Having  examined  the  various  rules  of  the  Roman,  common  and 
modern  civil  law,  we  are  qualified  to  come  to  a  conclusion,  as  to 
which  of  these  is  best  adapted  to  the  administration  of  justice  at 
the  present  day.  England,  with  her  reverence  of  what  is  called  the 
"common  law,"  adheres  in  a  great  part  to  the  old  rule.  In  this 
country  we  need  not  be  surprised  to  find  this  somewhat  shattered. 
It  received  its  first  blow  in  the  early  cases  of  Safportas  v.  JenningSj 
1  Bay  470,  and  Collins  v.  Weatburi/j  2  Bay  211.  In  these  cases 
it  has  been  held  that  duress  of  property  was  sufficient  to  avoid  a 
contract.  They  were  followed  up  by  the  case  of  Forshay  v.  Furge* 
%ony  5  Hill  158,  where  Bronson,  J.,  citing  these  authorities,  says : 
^'  In  such  a  case  there  is  nothing  but  the  form  of  a  contract  with- 
out the  substance.  Why  should  the  wrongdoer  derive  an  advantage 
from  his  tortious  act?"  Before  proceeding  farther  let  us  say,  that 
many  cases  are  to  be  found  holding  that  money  involuntarily  paid 
may  be  recovered  back.  These  rest  upon  a  different  ground  from 
that  we  are  considering.  The  distinction  is  stated  in  Atleev.  Back' 
hotae,  3  Mees.  &  W.  633,  and  Oates  v.  Hudson^  6  Exchequer 
346. 

A  few  of  tbe  American  courts  adhere  to  the  old  rule  in  all  its 
rigidity.  The  great  majority  of  them,  however,  have  extended  its 
operation  and  some  have  entirely  discarded  it.  The  Supreme 
Court  of  Pennsylvania,  in  the  case  of  Miller  v.  Miller^  say :  "  We 
concar  with  the  counsel  for  the  defendant  in  error  that  in  civil 
cases  the  rule  as  to  duress  per  minas  has  a  broader  application  at 
the  present  day  than  it  formerly  had :"  68  Penna.  St.  486. 

The  leaning  of  this  court  toward  the  liberal  doctrine  is  intimated 
in  FuUon  v.  Mood  ;  opinion  of  Strong,  J.,  34  Penn.  378. 

In  New  York  it  has  been  held  that  terrifying  a  woman  by  threats 
to  prosecute  her  husband  for  alleged  embezzlement  and  thus  obtain- 
ing from  her  a  transfer  of  her  separate  property,  was  a  sufficient 
duress  to  avoid  the  conveyance :  Edie  v.  Sherman^  26  N.  T.  9. 

The  Supreme  Court  of  the  United  States  has  had  under  con- 
sideration many  cases  of  late  years  involving  the  question.  The 
latest  is  that  of  The  United  States  v.  ffuckabeey  16  Wall.  431.    In 
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this  case  it  is  held  that  trespass  to  lands  or  destruction  of  goods 
may  constitute  duress  per  minas,  and  that  the  reason  assigned  for 
the  more  stringent  rule,  that  a  man  should  rely  upon  the  law  for 
redress  is  not  satisfactory,  as  the  law  may  not  afford  him  anything 
like  a  sufficient  and  adequate  compensation  for  the  injury.  The 
^  court  repeats  as  a  rule  that  the  duress  must  be  such  as  to  overcome 
the  will  of  a  man  of  ^'  ordinary  firmness." 

We  have  already  shown  how  unsatisfactory  a  test  this  is  and  how 
little  consonant  with  justice.  In  the  case  of  Walbridge  v.  Arnold^ 
this  was  apparent.  Arnold  was  a  blind  man,  and  had  given  a  note 
under  circumstances  which  he  asserted  amounted  to  duress.  The 
judge  charged  the  jury  that  in  order  to  constitute  a  case  of  duress 
per  minas,  it  must  have  been  such  as  to  have  overcome  the  mind 
of  a  man  of  ordinafy  firmness.  Arnold's  counsel  insisted  that  he 
was  not  a  man  of  ordinary  firmness  of  mind,  and  excepted  to  the 
charge.  The  appellate  court  in  delivering  its  opinion  held,  that 
if  the  part  of  the  charge  excepted  to  had  been  all  the  charge,  it 
would  have  been  erroneous,  as  it  was  calculated  to  draw  the  atten- 
tion of  the  jury  from  Arnold's  peculiar  circumstancea :  21  Conn. 
231. 

In  fact  the  Supreme  Court  of  the  United  States  has  applied  the 
same  reasoning  we  have  used  in  an  analogous  case.  In  the  case 
of  Railroad  Co.  v.  Oladmdny  it  was  said  that  while  in  a  suit  by  an 
adult  against  a  railroad  company  for  damages  he  must  show  that 
he  used  ^'  reasonable  care  and  caution,"  yet  of  an  infant  less  dis- 
cretion is  required,  and  the  degree  depends  upon  his  age  and  know- 
ledge. ^^  The  caution  required  is  according  to  the  maturity  and 
capacity  of  the  child,  and  that  ie  determined  in  each  case  hy  the 
circumstances  of  that  case ;"  15  Wall.  408. 

The  test  we  have  spoken  of  is  certainly  the  most  obnoxious 
feature  of  the  old  rule.  We  have  endeavored  to  trace  its  history, 
and  to  show  the  influences  which  established  it.  We  have  seen 
how  it  has  been  superseded  by  the  more  equitable  rule  of  the 
modern  civil  law.  The  question  then  occurs  whether  an  enlight-  ^ 
ened  jurisprudence,  which  disfavors  all  species  of  oppression  and 
bad  faith,  and  is  ever  ready  to  assist  the  weak  and  punish  those 
who  take  advantage  of  their  weakness,  should  retain  this  rigorous 
and  unreasonable  doctrine,  so  antagonistic  to  an  enlarged  and  lib- 
eral spirit  of  justice.  Its  practical  effect  is  to  put  in  delicto  a  party 
who  has  chosen  the  less  of  two  misfortunes,  by  yielding  to  menaces, 
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which  he  was  under  no  moral  obligation  to  resist.  The  agreement 
which  he  has  entered  into  under  such  circumstances,  cannot  be  said 
to  be  binding.  By  tendering  back  the  consideration,  if  any  has 
been  received,  the  law  should  place  him  in  statu  quo.  No  obliga- 
tion can  be  of  any  force,  if  the  assent  of  one  of  the  parties  to  it  is 
wanting ;  and  an  assent  not  voluntarily  given  is  no  assent  in  law. 
We  accordingly  submit  that  it  would  harmonize  conflicting  autho- 
rity and  establish  a  principle  in  accordance  with  the  present  ad- 
ministration of  law,  if  courts  of  justice  would  pay  regard  to  the 
following  propositions : — 

1.  That  ant/  unlawful  threats  amount  to  duress  per  minas, 
sufficient  to  avoid  a  contract  or  agreement,  if  such  contract  or 
agreement  would  not  have  been  entered  into,  if  the  threats  had  not 
been  used. 

2.  That  the  question  whether  a  contract  or  agreement  was 
entered  into  through  fear,  is  a  question  of  fact^  for  the  jury  to 
decide  in  each  individual  case,  and  that  therefpre  it  would  be 
erroneous  for  a  judge  to  charge  as  a  principle  of  law^  that  the 
duress,  in  order  to  avoid  the  obligation,  must  have  been  such  as 
was  calculated  to  overcome  the  will  of  a  man  of  ordinary  firmness 
of  mind.  W.  H.  Phillips. 

Washivqtov,  D.  C. 
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In  Coleman  v.  Wathen^  5  Term  R.  245  in  1793, — which  ap- 
pears to  have  been  the  second  case  in  the  reports  in  which  drama- 
tic copyright  or  "  stage-right,"  as  it  has  been  not  improperly 
called,  came  before  the  courts ;  it  having  been  preceded  only  by 
Macklin  v.  RichardBon^  Amb.  694,  in  1770 — a  new  and  elabo- 
rate question  arose,  for  which  they  were  entirely  unprepared. 

In  Macklin  v.  Richardson^  Amb.  694,  the  plaintiff  was  author 
of  a  farce  entitled  "  Love  d,  la  Mode^'*  in  two  acts,  which  was  per- 
formed by  his  permission  several  times  at  different  theatres  in  suc- 
cessive years,  but  never  printed  or  published  by  him.  When  the 
performance  of  the  farce  was  over,  he  had  been  in  the  habit  of 
taking  the  copy  away- from  the  prompter;  and  whenever  it  was 
played  at  benefits  or  on  other  particular  occasions,  plaintiff  had 
been  in  the  habit  of  charging  a  certain  sum  for  its  performance,  to 
the  beneficiaries  on  those  occasions. 
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Meanwhile  the  defendants,  who  were  proprietors  and  publishers 
of  a  magazine,  employed  a  short-hand  writer  upon  several  ocoa- 
sions  to  proceed  to  the  theatre  and  take  down  the  words  of  this 
play,  and  thereupon  published  the  first  aot  of  "  Love  ik  la  Mode  " 
entire,  in  an  issue  of  their  magazine ;  giving,  also,  at  the  same 
time,  notice  that  the  second  act  would  be  contained  in  the  succeed- 
ing number.  Lord  Commissioner  Smyths  consented  to  enjoin 
auch  publication,  holding,  very  clearly,  that  the  representation  of 
a  play  is  not  such  a  publication,  or  such  a  dedication  of  it  to  the 
public  as  will  destroy  the  author's  rights  therein  as  to  a  purely 
literary  composition ;  that  is  to  say,  that  he  would  still  possess  the 
right  after  such  public  representation,  to  publish  and  sell  copies  of 
his  composition,  should  he  desire  to  do  so.  And  neither  would  it 
affect  his  right  to  its  continued  representation. 

In  Coleman  v.  Wathenj  the  plaintiff  had  purchased  tho  copy- 
right of  a  play  or  entertainment,  known  as  '^  The  Agreeable  Sur- 
prise," from  its  author,  O'Keefe,  the  comedian,  and  proceeded  to 
represent  it  upon  the  stage  of  his  theatre,  when  it  was  unexpect- 
edly and  concurrently  produced  and  represented  by  the  defendant 
at  a  neighboring  and  rival  theatre. 

The  name  of  the  play  itself  seems  to  have  been  ominous,  for, 
upon  the  case  coming  into  court,  an  '^  agreeable  surprise  "  was  in 
store,  not  only  for  the  plaintiff  but  for  the  law  and  for  equity 
itself.  It  appeared — how  we  are  not  told,  but  it  seems  to  the  satis- 
faction of  the  court — that  the  defendant  had  obtained  his  copy  of 
the  play  by  process,  not  of  stenography,  but  of  memory ! 

Upon  this  state  of  facts,  and  upon  the  ground,  apparently,  that 
it  would  be  carrying  the  power  of  courts  to  an  absurd  and  ridicu- 
lous degree,  should  they  assume  to  enjoin  exercise  of  a  man's 
purely  mental  function,  the  court,  Bullbr,  J.,  held  that  no  action 
could  lie,  saying  ^'  Reporting  anything  from  memory  can  never  be 
a  publication  within  the  statute.  Some  instances  of  strength  of 
memory  are  very  surprising ;  but  the  mere  act  of  repeating  such  a 
performance  cannot  be  left  as  evidence  to  the  jury  that  the  defend- 
ant had  pirated  the  work." 

The  whole  opinion  upon  this  novel  and  hitherto  unconsidered 
point,  whose  reasoning  and  conclusion  has  been  implicitly  followed 
by  courts  aftd  legal  writers  for  the  better  part  of  a  century,  is 
embraced  in  the  few  words  above  quoted. 

It  is  to  be  regretted  that  such  is  the  case.     It  would,  have  inter- 
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ested  the  lawyer  of  tbe  present  day  to  have  known  from  the  re- 
porter what  points  were  raised  by  counsel,  and  to  have  learned  by 
what  ingenious  and  ingenuous  arguments  they  were  able  to  induce 
the  learned  and  admirable  Judge  Bulleb  to  enunciate  the  one  soli- 
tary case,  in  which  stealing  is  not  stealing ;  in  which  piracy  is  not 
piracy,  and  in  which  theft  is  not  theft. 

The  principle  thus  apparently  occurring  to  the  learned  judge, 
is  undoubtedly  a  wise  one, — we  say  apparently^  for  the  entire  re- 
ported case,  in  the  5  Term  Reports  246,  is  contained  in  thirty  lines, 
and  no  word  is  said  about  the  evident  of  the  memorization,  or  as 
to  the  principles  involved.  Indeed,  the  word  ^^  memory''  occurs 
but  once,  and  then  in  the  few  concluding  sentences  pronounced  as 
above,  by  Bullbr,  J. 

Btill,  for  all  that,  we  say  the  principle  which  apparently  occurred 
to  the  learned  judge,  is  undoubtedly  a  wise  one.  For,  if  courts  of 
justice  can  enjoin  the  memory  of  man,  there  would  seem  to  be 
nothing  that  they  could  not  do.  If  one  who,  having  witnessed  a 
play,  or  having  read  a  treatise  or  a  story,  by  repeating  the  argu- 
ment of  the  same  to  others,  can  be  obliged  to  respond  in  damages 
or  in  equity  to  the  author,  who  may  fancy  himself  thereby  deprived 
of  the  profits  which  might  have  accrued  to  him,  if  those  others  had 
been  obliged  to  witness  or  to  read  for  themselves,  there  would 
scarcely  be  any  limits  to  the  investigation  of  courts.  They  would 
Boon  find  themselves  obliged  to  discriminate  between  absolute  and 
partial  repetitions,  and  between  partial  and  temporary  and  abso- 
lute injunctions  against  the  exercise  of  a  man's  purely  mental 
faculties  and  processes,  and  to  proceed  to  lengths  of  absurdity  be- 
yond all  speculation. 

But,  on  tho  other  hand,  if  one,  deliberately,  for  his  own  profit, 
and  to  the  end  that  the  legitimate  property  of  another  shall  be  de- 
stroyed or  diminished,  sets  himself  down  to  memorize  that  other's 
dramatic  or  other  composition ;  and  if,  after  the  laborious  exercise 
of  his  trained  memory,  and  the  attendance  night  after  night  at  the 
performance  have  enabled  him  to  possess  himself  completely  of 
its  whole-— dialogue,  actions,  properties  and  all — he  writes  the  same 
out  for  the  use  and  benefit  of  himself  and  a  troupe  of  his  own,  who 
thenceforward  produce  the  same — if  it  be  a  play — with  the  same 
title,  scenery  and  effects,  so  that  the  real  author  or  proprietor  is 

depriycd  of  the  fruits  of  his  own  labor,  it  is  difficult  to  see  the 
Vot,  xxm.— a7 
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difference — in  effect  at  least — ^bctwoen  this  and  other  piracies,  in 
which  other  channels  of  transportatidn  have  been  employed. 

There  is  scarcely  any  achievement  of  which  the  human  memory 
is  incapable.  Nor  is  it,  possibly,  more  wonderful  that  one  should 
commit  to  memory  a  play,  after  a  number  of  consecutive  atten- 
dances at  its  representations,  and  more  or  less  familiarity  with  its 
performance,  than  that  he  should  be  able  to  catch  it  so  accurately 
from  the  mouths  of  the  actors,  and  move  his  hand  so  nimbly  to 
and  fro  across  a  page,  as  to  be  enabled  to  carry  away  with  him,  in 
black  and  white,  the  words  whiclf  he  has  heard  uttered  by  actors 
upon  a  stage. 

Both  processes  would  appear  to  be  the  result  of  training.  The 
one,  of  the  ear  and  hand,  two  physical  members  limited  in  their 
action  by  certain  physical  laws ;  the  other,  of  a  purely  mental  and 
incorporeal  faculty,  unrestrained  by  any  laws,  and  as  utterly  limit- 
less as  thought  itself.  It  is  certainly  hard  to  imagine  a  reason 
why — when  both  of  these  faculties  are  turned  to  purposes  of 
wrongful  appropriation  of  the  lawful  property  of  another — the 
more  volatile  and  potent  faculty  should  be  allowed  to  be  used  at 
pleasure,  while  the  other,  and  purely  physical  process,  should  be 
restrained. 

It  certainly  cannot  be  the  policy  of  the  law  to  permit  a  spolia- 
tion, merely  because  it  happen  to  be  accomplished  with  unusual 
skill,  and  by  the  exercise  of  a  wonderAil  talent  on  the  part  of  the 
spoiler.  If  it  is,  then  we  must  look  contentedly  upon  the  depre- 
dations of  the  experienced  housebreaker,  who  enters  our  dwellings 
deftly  and  robs  us  neatly,  and  it  is  only  of  the  clumsy  thief  that 
we  can  make  an  example. 

And  again,  if  the  feat  of  memorization  relealbes  from  responsi- 
bility for  acts  committed  through  its  means,  why  should  not  the 
principle  obtain  in  the  law  of  Defamation  as  well  as  in  the  law  of 
Piracy  ?  Why  should  not  one  who  hears  defamatory  and  slander- 
ous words  spoken  of  his  neighbor  be  allowed  to  repeat  them  at 
pleasure,  so  long  as  he  repeats  them  from  memory,  and  so  long  as 
he  does  not  transcribe  them,  in  the  first  instance,  from  paper  ? 

And,  moreover,  what  provision  must  the  law  of  evidence  make 
for  the  question  ?  Is  the  presumption  to  be  in  favor  of  or  against 
the  memorization  ?  And  how  is  either  presumption  to  be  rebut- 
ted ?  The  best  evidence  obtainable  must  of  necessity  be  the  de- 
fendant's  own    unsubstantiated    and    impossible-to-be-impeached 
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testimony.  Since  who  else  but  himself  can  swear  that  he  does  or 
does  not  repeat  that  which  he  repeats — ^from  memory — or  that  he 
transcribes  what  he  transcribes  in  the  solitude  of  his  closet  from 
memory,  or  from  stenographic  or  other  notes  7 

"  When  a  literary  work,"  said  Allen,  J.,  in  Palmer  v.  De  Witt^ 
47  N.  T.  582,  "  is  exhibited  for  a  particular  purpose,  or  to  a  limit- 
ed number  of  persons,  it  will  not  be  construed  as  a  general  gift  or 
authority  for  any  purpose  of  profit  or  publication  by  others." 

In  spite  of  the  venerable  precedent  which,  like  an  ancient  land* 
mark,  has  been  so  long  left  undisturbed,  there  would  seem  to  be  no 
satisfactory  reason  why  the  dramatic  author,  or  proprietor,  like 
every  other,  should  not  be  permitted  to  retain  his  right  in  the 
productions  of  his  own  brain  and  his  own  pen,  until  he  relinquish 
it  by  contract,  or  by  some  unequivocal  act ;  indicating  an  intent 
to  dedicate  it  to  the  public.  Lectures  are  not,  by  their  public  de- 
livery or  performance  in  the  presence  of  all  who  choose  to 
listen  to  them,  or  to  pay  for  the  privilege  of  attending  them, 
so  dedicated  to  the  public  that  they  can  be  printed  and 
published,  without  their  author's  permission,  or  diverted  to 
objects  for  which  he  did  not  assign  them :  Bartlett  v.  Chittenden, 
4  McLean  301.  The  manuscript  and  the  right  of  the  author 
therein,  are  still  within  the  protection  of  the  law  the  same  as  if 
tHey  had  never  been  communicated  to  the  public  in  any  form. 
This  principle  is  too  well  established  in  every  oth^  case  than  that 
of  memorissation,  which  we  are  considering,  to  need  any  citations 
to  support  it,  and  has  been  expressly  enacted  by  statute  in  Great 
Britain :  6  &  6  Will.  4,  c.  65. 

If  an  author  has  any  rights  at  all  in  his  composition,  or  if  courts 
have  any  power  to  protect  him  in  those  rights,  it  is  difficult,  we 
repeat,  to  see  how  the  mere  process  employed  in  the  piracy  is  to 
take  away  that  right  or  to  cancel  that  power. 

It  is  just  possible  that  Buller,  J.,  did  not  mean  to  say  exactly 
what  he  has  been  understood  as  having  said  during  these  eighty- 
nine  years.  The  concluding  words  of  his  opinion,  in  five  lines, 
are :  ^^  The  mere  act  of  repeating  such  a  performance  cannot  be 
left  as  evidence  to  the  jury  that  the  defendant  had  pirated  the 
work,"  which  is,  perhaps,  self-evident,  as  is,  also,  the  statement  that 
"some  evidences  of  strength  of  memory  are  very  surprising." 
The  gist  of  the  decision  is,  however,  supposed  to  be  included  in  the 
words :  "  Reporting  anything  from  memory  can  never  be  a  publi- 
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cation  within  the  statute  "  (meaning  the  first  statute  of  copyright) 
8  Anne,  c.  19. 

But  he  does  not  say  that  repeating,  or  delivering  or  acting  the 
matter  ^'reported  from  memory,"  is  not  such  a  publication. 
Clearly,  courts  cannot  enjoin  the  memorization,  nor,  if  they  could, 
could  they  enforce  their  injunction.  A  man  can  cultivate  his 
powers  of  remembering  to  almost  any  extent.  We  doubt  if  he  can 
extend,  or  if  any  court  on  earth  could  compel  him  to  extend  his 
powers  of  forgetting.  As  a  rule,  efforts  to  forget  are  always  in- 
effectual, though  efforts  to  remember  are  far  from  being  always 
crowned  with  success.  In  general,  the  law  will  regard  the  element 
of  deliberation  as  increasing,  if  anything,  the  responsibility  for  a 
wrongful  or  doubtful  act,  but  in  this  respect,  as  in  all  others,  the  in- 
stance before  us  seems  to  negative  every  rule  and  animus  of  the 
law.  Surely  that  law  cannot  desire  to  fix  such  a  premium  upon 
the  exercise  of  a  man's  memory  as  to  render  it,  in  that  instance 
alone,  oblivious  of  the  rights  of  others  not  only,  but  of  its  own 
policy. 

It  is  undoubtedly  true  that  courts  cannot  enjoin  a  man's  exer- 
cise of  his  powers  of  memorizing  what  he  hears  or  sees.  It  is  quite 
doubtful,  even,  if  they  would  attempt  to  enjoin,  either,  the  manual 
labor  of  writing  out  the  play  so  memorized,  and  the  parting  with 
the  manuscript  for  value.  In  Morris  v.  Coleman,  18  Yes.  43t, 
indeed,  a  court  did  enjoin  the  defendant  from  writing  plays  for  a 
particular  theatre,  but,  probably,  if  the  plays  had  never  been  repre- 
sented, there  would  have  been  no  interference. 

But  most  assuredly  it  seems  to  us,  could  equity  enjoin  the  pro- 
duction upon  the  stage  of  a  theatre  of  the  play  purloined  by  the 
memorization  with  as  much  consistency  as  it  enjoined  the  produc- 
tion and  representation  in  Macklin  v.  Richardson,  ufn  supra,  and 
as  it  has  been  done  in  hundreds  of  cases  since.  Nay,  more,  it 
seems  probable  that  equity  could  enjoin  even  the  individual  actors 
from  performing  a  purloined  play,  since  it  has  asserted  the  right 
to  enjoin  an  actor  from  performing  any  play  whatever.  The  Su- 
perior  Court  of  the  city  of  New  York  did  not  hesitate  to  enjoin 
an  actress,  Miss  Fanny  Morant,  from  acting  for  a  particular  man- 
ager, and  that,  too,  in  a  case  where  it  was  apparent  that  the 
plaintiff  had  an  adequate  remedy  at  law  :  Daly  v.  Smith,  Albany 
Law  Journal,  Sept.  19th  1874,  p.  187. 

Is  it  not  barely  possible  that  the  above  ruling  of  Buller,  J., 
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has  escaped  criticism  more  on  account  of  the  rarity  with  which 
these  cases  of  memorization  occur ;  or,  what  is  still  more  likely, 
from  the  fact  that  when  they  occur  they  scarcely  ever  reach  a 
court  where  the  principles  they  involve  can  be  leisurely  and  care- 
fallj  examined?  Dramatic  manuscripts,  from  the  fact  of  their 
immediate  availability,  without  tarrying  the  expensive  and  labori- 
008  processes  of  printing  and  manufacture,  no  less  than  because 
of  the  attractiveness  of  the  drama,  which  has  been  for  three  hun- 
dred years  the  favorite  amusement  of  the  civilized  world,  have  be- 
come, perhaps,  the  most  valuable  of  all  literary  compositions ;  and 
mainly,  too,  because  their  value  depends  upon  a  season  or  a  "  run  ;*' 
the  cases  in  which  the  law  is  called  upon  to  interfere  in  reference 
to  them,  make  very  little  show  in  the  reports  or  in  the  digests,  and 
very  seldom  get  beyond  a  mere  motion  or  two  at  a  special  term 
or  in  Chambers.  If  the  plaintiff  obtains  his  preliminary  injunc- 
tion, defendants  are  usually  permitted  to  settle,  and  the  case  ends. 

There  is  but  a  single  instance — so  far  as  this  writer  is  aware — 
in  which  the  question  of  memorization  has  come  before  an  Ameri- 
can court,  and  that  case  never  was  reported  and  never  went  beyond 
the  single  motion  for  an  injunction  argued  at  chambers  in  the  city 
of  New  York.  In  Wallaek  v.  Barney  WiHiamSj  unreported,  N. 
Y.  Supreme  Court,  1st  Dist.  s.  t.  1867,  the  plaintiff  had  brought 
out  the  play  of  "  Caste,"  at  his  theatre  in  the  city  of  New  York, 
when  the  defendant,  the  manager  of  a  rival  theatre  in  that  city, 
also  produced  it.  Upon  the  plaintiff's  motion  for  an  injunction 
restraining  this  rival  representation,  upon  the  affidavit  of  the 
principal  actor,  Mr.  W.  J.  Florence,  in  the  employ  of  defendant, 
that  he  had  obtained  the  version  of  the  play  used  at  defendant's 
theatre  by  proceis  of  memorization^  Upon  the  strength  of  CoU- 
man  v.  Wathen^  such  injunction  was  refused. 

But  is  not  the  principle,  for  all  its  undisturbed  antiquity,  one 
vicious,  and  in  contravention  to  well-known  rules  ?  It  is  a  cardi- 
nal rule  of  the  law  that  the  parting  with,  by  the  individual,  of  his 
own  property,  or  wth  the  product  of  his  own  lawful  labor,  must 
be  by  his  own  voluntary  act,  either  actually  or  constructively ; 
and  it  is  almost  too  late  in  the  day  to  attempt  a  distinction  between 
literary  and  any  other  property,  so  far  as  this  principle  goes. 
There  certainly  can  be  no  valid  reason  why  the  crafty,  skilful  or 
unusual  processes  by  which  A.  pirates  B.'s  property,  should  be  con- 
strued, on  account  of  its  unusual  or  marvellous  nature,  into  a  vol- 
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untary  alienation  of  his  property  by  A.  Again,  it  is  a  maxim  of 
the  law,  Sic  utere  tuo  ut  alienum  non  Icedas,  9  Rep.  59.  Enjoy 
your  own  in  such  a  way  as  not  to  injure  that  of  another.  And 
while  the  maxim  undoubtedly  refers  to  the  use  of  another's  j?r()perfy, 
the  principle  appears  to  be  the  same  in  regard  to  any  right.  Broom, 
Leg.  Max.,  p.  394,  says :  "  Where  rights  are  such  as,  if  exercised, 
conflict  with  each  other,  we  must  consider  whether  the  exercise  of; 
the  right  claimed  by  either  party  be  not  restrained  by  the  exercise 
of  some  duty  imposed  on  him  toward  the  other.  Whether  such 
duty  be  or  be  not  imposed  must  be  determined  by  reference  to  ab- 
stract rules  and  principles  of  law." 

The  right  to  vociferate,  and  to  exercise  a  man's  lungs,  may  be  a 
right  inalienable,  and  yet,  if  it  injure  his  neighbors  in  one  of  their 
substantial  rights,  as,  for  instance,  the  right  to  peaceably  assemble 
for  public  religious  worship  {Kindred  v.  State^  33  Tex.  69; 
Brown  v.  StatSj  46  Ala.  175),  or  for  the  purpose  of  a  sale  at  auc- 
tion (Fumess  v.  Andersoriy  1  Pa.  Law  Journ.  Rep.  324),  even  that 
right  may  become  a  wrong.  The  cause  eelebre  of  State  v.  Link- 
han,  69  N.  Carolina  214,  which  seems  to  hold  the  contrary,  is 
only  to  the  effect  that  the  intention  to  disturb  and  interfere  must  be 
apparent.  James  Appleton  Morgan. 
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RECENT  A  M  ERICAN    DECISIONS* 

Supreme  Court  of  Rhode  Island. 
JOSIAH  CHAPIN  r.  LUCINDA  JAMES  et.  al. 

The  Sapreme  Coart  of  a  state  has  no  power  to  enjoin  the  United  States  marshal 
from  proceeding  to  a  sale  on  execntion,  although  the  property  levied  on  is  that  of 
a  stockholder  in  a  corporation  against  which  judgment  and  process  of  execution 
issued  ;  the  execution  being  levied  by  direction  of  attorneys  thereon  endorsed  to 
enforce  the  stockholder's  liability  under  the  Rhode  Island  statute  regulating  mana- 
factaring  corporations. 

Notwithstanding  the  issue  of  execution  the  case  is  pending,  and  unless  other- 
wise  regulated  by  statute  the  execution  is  still  under  the  control  of  the  court. 

As  between  courts  of  co-ordinate  jurisdiction,  the  tribunal  first  acquiring  jaris^ 
diction  retains  it. 

As  between  courts  of  co-ordinate  jurisdiction,  the  tribunal  issuing  process  has  ex- 
clusiye  control  over  it. 

As  between  state  courts  and  United  States  courts,  neither  can  enjoin  the  process 
of  the  other.  , 

SembUy  that  the  limitations  from  citizenship  imposed  on  the  jurisdiction  of  United 
States  courts  do  not  apply  to  ancillary  bills  in  equity  or  petitions  to  protect  the 
rights  of  those  interested  in  property  in  the  custody  of  the  court. 
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SembUf  that  snch  Ancillary  bills  in  eqaitj  or  petitionsi  maj  be  brought  in  the 
United  States  courts  bjr  any  one  whose  interests  ore  affected  by  the  process. 

Bill  in  equity.  The  defendant  having  obtained  from  the  United 
States  Circuit  Court  in  a  suit  in  equity,  judgment  against  the  At- 
lantic Delaine  Company,  took  out  her  execution,  and  it  was  in 
pursuance  of  an  order  of  her  attorneys  endorsed  thereon,  levied  by 
the  United  States  marshal  on  the  property  of  the  present  complain- 
ant, Josiah  Chapin,  it  being  claimed  that  he  was  a  stockholder  in 
the  said  corporation  at  the  time  the  liability  accrued,  and  that  she 
had  the  right  so  to  levy  it  by  the  provisions  of  the  statute  of 
Rhode  Island  regulating  manufacturing  corporations. 

The  said  Chapin  having  filed  this  bill  for  an  injunction 
against  the  United  States  marshal,  to  restrain  him  from  selling  the 
property  levied  on,  Mrs.  James  now  moved  that  the  bill  be  dismissed 
on  the  ground  that  the  state  court  has  no  jurisdiction  in  the  case. 

James  Tillinghaaty  Benjamin  T.  Hames  and  Oharles  Hart^  for 
complainant. 

J.  H.  Parsons  and  Thomas  A.  Jenckesy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

PoTTBR,  J. — The  complainant  contends  that  in  the  present  case, 
so  far  as  concerns  the  levy  on  real  estate,  the  property  cannot  be 
considered  as  in  possession  of  the  United  States  court.  That  the 
complainant,  Chapin,  was  not  a  party  to  the  suit,  and  that  even  if 
he  was  liable  as  a  stockholder,  the  marshal  has  no  right,  on  an 
execution  against  the  corporation,  to  levy  the  execution  on  his 
property,  inasmuch  as  the  mode  of  proceeding  provided  in  the 
Manufacturing  Corporations  Act  has  never  been  adopted  by  any 
United  States  statutes  or  rule  of  court;  that  the  execution  ^-as 
issued  on  a  judgment  in  a  suit  for  tort,  whereas  the  stockholder 
is  only  liable  in  case  of  contract ;  that  Mrs.  James,  being  a  stock- 
holder herself,  was  not  entitled  to  that  process,  and  that  there  is  no 
remedy  for  the  complainant  unless  this  court  interferes. 

The  facts  alleged  being  assumed  as  true  for  the  purpose  of  de- 
ciding the  present  motion  to  dismiss,  cannot  the  complainant  raise 
in  the  United  States  Circuit  Court  all  these  and  other  questions 
of  law  he  may  make,  and  have  them  decided  by  that  court  ? 

Although  a  decree  has  been  made  in  the  suit  in  the  United  States 
Circuit  Court,  the  case  is  still  pending  there.  The  execution  is 
the  process  of  the  court  for  carrying  its  decree  into  effect,  and 
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except  so  far  as  regulated  by  statute,  is  still  within  the  court's 
control.  Courts  of  law  anciently  by  "  audita  querela "  and  on 
motion,  and  latterly  more  generally  by  motion,  have  exercised  con- 
trol over  their  final  process,  and  courts  of  equity  have  always  done 
so.  This  is  absolutely  necessary  to  prevent  the  execution  of  a 
judgment  or  decree  in  one  suit  giving  rise  to  a  dozen  other  suits 
growing  out  of  questions  as  to  the  mode  of  serving  its  process. 
The  suit  is  not  ended  by  the  judgment ;  it  is  still  pending  :  Weg- 
man  v.  Childsy  41  New  York  169  ;  Mann  v.  Blount,  65  N.  C.  99, 
101 ;  Howell  et  at  v.  Bowers,  2  Cr.,  M.  &  R.  621 ;  Spann  et  ah  v. 
Spann,  2  Hill's  S.  C.  Ch.  156.  So  far  as  the  present  controversy 
is  concerned,  the  question  is  between  courts  of  co-ordinate  jurisdic- 
tion. The  suit  was  in  equity,  and  might  have  been  brought  either 
in  the  United  States  or  in  the  state  court ;  and  it  is  a  principle 
too  well  settled  to  need  authority  that  in  such  case  the  court  which 
first  acquires  jurisdiction  is  to  retain  it,  and  is  not  to  be  interfered 
with  by  any  other  co-ordinate  court,  and  that  property  in  possession 
of  the  officers  of  the  court  is  in  possession  of  the  court,  and  cannot 
be  levied  on  by  officers  under  authority  of  any  other  court  of  co-ordi- 
nate jurisdiction,  whether  state  or  Federal :  JBagan  v.  Lucas,  10 
Peters  400 ;  Wallace  v.  McConnell,  13  Id.  1 36 ;  Smith  v.  Mclver,  9 
Wheat.  532 ;  MalUU  v.  Dexter,  1  Curtis  178  ;  Buck  v.  Colbath,  3 
Wall.  334,  341.  Says  Mr.  Justice  McLean,  in  Hagan  v.  Lucas : 
^^  A  most  injurious  conflict  of  jurisdiction  would  be  likely  often  to 
arise  between  the  Federal  and  the  state  courts,  if  the  final  process 
of  the  one  could  be  levied  on  ptoperty  which  had  been  taken  by 
process  of  the  other."  In  that  case  the  United  States  marshal  had 
levied  on  property  previously  attached  by  the  state  sheriif. 

And  see,  also,  the  remarks  of  Judge  Grieb  on  the  jurisdiction 
of  the  Federal  and  state  courts  in  Ez  parte  Jenkins,  2  Wall.  Jr. 
521-525.  And  as  between  state  and  United  States  courts,  it  is 
well  settled  that  as  a  general  rule  neither  can  enjoin  the  process 
of  the  other.  In  case  of  conflict  of  jurisdiction  as  to  cases  arising 
under  the  United  States  Constitution  or  laws,  the  Supreme  Court 
of  the  United  States  at  Washington  is  the  final  arbiter :  Biggs  v. 
Walcott,  4  Cranch  179 ;  McKim  v.  Voorhies,  7  Cranch  279 ; 
Peck  V.  Jenness,  7  How.  612-625 ;  City  Bank  v.  Skellton,  2 
Blatch.  26 ;  Brooks  v.  Montgomery,  23  La.  Ann.  450 ;  and  see 
Kendall  v.  Winsor,  6  R.  I.  453 ;  Coster  v.  Chriewold,  4  Edw.  Ch. 
364-377;  English  et  al.  v.  Millar  et  als.y  2  Rich.  S.  C.  £q.  820; 
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and  80  !t8  to  a  court  of  a  sister  state :  Mead  v.  Merriity  2  Paige 
102-404 ;  2  Story  on  Const,  (ed.  of  Cooley),  §  1767  ;  Story  Eq. 
Juris.  §  900;  Conklin's  U.  S.  Courts,  162-272  (4th  ed.  1864); 
Conklin's  U.  S.  Courts  176,  296  (5th  ed.  1870) ;  and  see  the 
very  strong  expressions  of  the  majority  of  the  Supreme  Court  of 
the  United  States,  in  Taylor  v.  Carryly  20  How.  588,  596. 

Bat  it  is  said  by  the  complainant  that  in  this  case  an  execution 
issued  against  A.  has  been  levied  on  B.'s  property,  and  that  in 
such  a  case  a  state  court  may  interfere;  and  he  cites  1  Kent 
Comment.  410,  supported  by  Orcpper  v.  (7o6t*r»,  2  Curtis  466; 
Oreene  y.  BriggSj  1  Id.  811.  The  latter  was  the  case  of  liquor  seized 
by  an  officer  under  a  state  law  which  said  Greene  replevied  out  of 
the  possession  of  the  state  officer  on  a  writ  brought  to  the  United 
States  Circuit  Court.  In  that  case  the  question  of  jurisdiction 
was  not  raised.  , 

Judge  Kent  cites  as  his  authority  Bruen  v.  Ogden^  6  Halst.  N^ 
J.  370,  which  was  a  case  of  replevin,  and  Dunn  v.  Vail^  7  La.  Term 
R.  416,  3  Martin,  La.  602,  which  latter  was  an  action  of  trespass 
where  there  could  be  no  actual  conflict  of  jurisdiction,  and  there- 
fore is  no  authority  for  us. 

The  doctrine  contended  for  by  complainant  was  also  held  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  a  replevin  case :  Hmoe 
y.  Freemany  14  Gray  566.  But  this  case  was  carried  up  to  the 
Supreme  Court  of  the  United  States  and  there  reversed :  Freeman 
V.  Howey  24  Howard  450,  457 ;  where  the  opinion  was  delivered 
by  NsLSOif,  J.,  one  of  the  oldest  and  most  learned  and  experi- 
enced justices  of  that  court.  This  case,  as  observed  by  Mr.  Justice 
MiLLEK,  3  Wall.  841,  took  the  profession  by  surprise,  as  over^* 
niling  the  decision  of  the  Supreme  Judicial  Court  of  Massachu* 
setts  and  the  opinion  of  Chancellor  Kent.  But  it  was  upon  this 
very  point  expressly  affirmed  by  the  United  States  Supreme 
Court  in  Buck  v.  Cotbathy  8  Wall.  384,  841.  It  is  said  that  the 
marshal  on  execution  against  A.  has  no  right  to  levy  on  the  pro* 
perty  of  B.,  which  is  claimed  to  be  the  present  case.  The  very 
point  decided  in  these  two  latter  cases  was  that  in  such  a  case  the 
coart  from  which  the  process  issues  must  of  necessity  decide  the 
question,  and  the  case  of  Brooks  v.  Montffomerjfy  28  La.  Ann. 
450,  is  exactly  in  point  The  decision  there  was  that  the  statd 
court  would  not  enjoin  the  United  States  marshal  from  selling 
property,  on  the  ground  that  the  property  was  not  the  property 
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of  the  defendant  in  the  original  suit,  but  of  the  person  who  applies 
for  the  injunction.  It  is  asked  if  the  marshal,  on  a  writ  against 
A.  should  arrest  B.,  would  not  the  state  court  grant  relief  ?  We 
think  in  that  case  the  application  should  be  to  the  court  whose  pro- 
cess is  abused.  Suppose,  for  instance,  a  case  of  disputed  identity. 
The  court  issuing  the  process  could  decide  it,  and  it  could  only 
lead  to  an  unseemly  conflict  for  another  court  to  interfere. 

It  is  to  be  observed  that  there  is  a  great  distinction  between 
actions  of  replevin  and  injunctions  which  actually  interfere  with 
the  process  of  a  court,  and  actions  of  trespass  and  case  where 
damages  only  are  claimed  against  an  oflScer,  in  which  latter  there 
is  no  danger  of  conflict,  and  which  may  be  peaceably  taken  from 
the  state  court  to  the  United  States  Supreme  Court,  whose  decision 
is  final :  Buck  v.  OoU>athy  3  Wall.  331,  313,  347. 

It  is  argued  th%t  in  actions  of  trespass  and  case  the  claimant 
only  recovers  damages,  whereas  he  ought  to  be  protected  in  the 
possession  of  the  property  itself.  The  same  argument  was  urged 
in  Freeman  v.  Howe^  and  was  overruled. 

It  is  said  that  here  Chapin  was  not  a  party  to  the  original  suit, 
but  was  a  stranger  to  it,  and  could  have  no  remedy  in  the  United 
States  Circuit  Court,  growing  out  of  the  peculiar  limitations  on 
their  jurisdiction  over  parties. 

In  a  state  court,  and  so  also  ir\  the  United  States  court,  but  for 
the  limitation  as  to  citizenship  there  can  be  no  doubt  that  even  a 
stranger  who  had  suffered  from  the  execution  of  a  decree  might 
obtain  relief  by  petition  to  the  court  for  an  order  in  the  case :  1 
Hoff.  Chanc.  Prac.  89 ;  PlaUo  v.  Dernier,  22  Wis.  482,  485, 
citing  McChord'B  ffeirs  v.  MeCUntochy  5  Littell,  Ky.  304,  where  a 
person,  not  a  party  to  a  suit,  who  had  been  turned  out  of  possession 
on  the  execution,  was  relieved  by  petition  in  the  same  suit.  See 
also  Dyehnan  v.  Kemochan,  2  Paige  26 ;  Spann  et  ah  v.  SpanUj 
2  Hill  S.  0.  Chanc.  156 ;  Lane  v,  Olark,  1  Clarke  (N.  Y.)  Ch. 
307-9.  And  as  to  the  United  States  courts,  it  seems  to  be  set- 
tled by  the  case  of  Freeman  v.  Hawey  24  How.  450,  460,  that 
where  the  process  was  in  a  suit  at  law,  a  bill  on  the  equity  side  of 
the  court  would  lie  to  regulate  or  restrain  proceedings,  and  that 
guch  a  bill  would  be  not  original  but  ancillary,  and  might  be 
brought  hj  any  one  whose  interests  were  affected  by  the  process. 
And  while  limiting  the  relief  to  parties  before  the  court,  or  who 
may  come  before  it,  the  same  court,  by  Mr,  Justice  Miller,  in 
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Buck  V.  CoJbath^  3  Wall  834,  344,  laid  down  the  same  rule,  viz., 
that  persons  interested  in  the  possession  of  the  property  in  cus- 
tody of  the  court  may  by  petition  make  themselves  so  far  parties 
as  to  have  their  interests  protected,  although,  if  it  was  an  original 
suit,  the  qualifications  as  to  citizenship  would  not  be  such  as  to 
give  the  federal  courts  jurisdiction.  See  also  Dunn  v.  Clarice^  8 
Pefers  1 ;  and  Kendall  v.  TTiJWor,  6  R.  I.  453.  In  Christmas  v. 
Russell,  14  Wall.  69,  80,  there  are  some  remarks  which  might 
seem  to  throw  doubt  on  this  view  but  for  the  very  peculiar  circum- 
stances of  that  case.  The  motion  for  a  preliminary  injunction 
must,  therefore,  be  dismissed. 


The  foregoing  opinion  seems  to  rest 
upon  the  most  satisfactory  grounds, 
which  are  very  clearly  set  forth  by  the 
learoed  judge.  There  has  been  for 
many  years  among  the  profession  a 
pretty  generally  prevailing  opinion  that 
an  action  against  an  officer,  in  tort,  for 
misapplying  process  in  his  hands  was  not 
bringing  in  question  the  authority  under 
which  he  acted,  and  was  entirely 
admissible,  even  when  the  officers 
concerned  in  conflicting  processes,  or 
actions,  were  acting  under  totally  inde- 
pendent jurisdictions.  Hence,  it  has 
been  held,  that  where  the  statute  regu- 
lating actions  against  sheriflTs  required 
longer  notice  than  in  other  cases,  this 
rule  will  not  apply  to  an  action  of  tort 
against  a  sheriff,  for  the  reason  that  he 
is  not  sued  as  sheriff,  but  as  a  wrong- 
doer. And  this  opinion  is  incorporated 
into  the  decisions  of  many  of  the  states. 
And  in  such  cases  it  is  held  there  is  no 
actnai  conflict  in  the  processes.  This  was 
the  ground  npon  which  the  Massachu- 
setts court  went  in  14  Qray  566.  But  it 
nerer  seemed  very  satisfactory,  and  can- 
not be  made  so  by  any  amount  of  refine- 
ment. The  truth  is,  that  when  suit  is 
brought  against  any  ministerial  officer, 
for  any  act  claimed  to  have  been  done  in 


diction,  he  may  well  claim  the  pro- 
tection of  that  court  to  the  fullest  extent, 
not  only  in  regard  to  the  validity  of  the 
process,  but  equally  as  to  its  application. 
And  if  the  attempt  is  to  draw  him  into 
a  foreign  jurisdiction  for  his  defence,  it 
may  be  quite  as  important  to  his  im- 
munity that  he  be  allowed  to  invoke  the 
shield  of  his  own  jurisdiction  when  he 
is  pursued  as  a  wrongdoer  by  reason  of 
the  wrongful  application  of  the  process, 
as  if  it  were  for  some  alleged  defect  in  it. 
The  cases  cited  in  the  opinion  seem  to 
establish  this  most  abundantly  so  far  as 
the  decisions  of  the  national  courts  are 
concerned.  And  they  seem  to  us  en- 
tirely well  founded. 

The  courts  of  the  United  States  have, 
with  some  recent  exceptions,  which  we 
have  before  had  occasion  to  notice,  vide 
WatMn  V.  Jones,  11  Am.  Law.  Reg. 
N.  S.  430,  452,  kept  carefully  aloof 
ftom  any  intermeddling  with  the  con- 
current jurisdiction  of  the  state  courts. 
Thus  in  Ex  parte  Dorr,  3  How.  103,  it 
is  declared  that  no  court  of  the  United 
States  can  issue  a  writ  of  habeas  corpus 
to  bring  up  a  prisoner  confined  under 
state  process  for  any  other  purpose  than 
to  examine  him  as  a  witness.  And  the 
same  rule  was  applied  in  the  matter  of 


the  course  of  the  assumed  discharge  of     Meizger,  5  How.  176,  where  the  prisoner 


the  duties  of  his  office,  he  should  be  al- 
lowed to  shield  himself  by  any  defence 
which  the  law  allows  him,  as  such  officer. 
If  he  holds  the  person  or  property  under 
proeess  of  a  court  of  competent  jurit- 


was  committed  to  abide  the  order  of  the 
President  of  the  United  States,  in  refer- 
ence to  his  extradition,  when  claimed 
by  the  French :  People  v.  Fiske,  45 
Barb.  S94.    That  court  has  intended 
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to  adhere  strictly  to  the  settled  rule  of 
the  common  law  in  regard  to  concur- 
rent or  co-ordinate  jurisdictions,  viz.  : 
that  the  court  or  authority  haying  first 
obtained  possession  of  the  subject  must 
exclude  the  interference  of  all  others  : 
Smith  V.  Mclvor,  9  Wheaton  532 ; 
Shelby  V.  Bacon,  1 0  How.  56. 

So  that  where  co-ordinate  liens  are 
created  by  judgments  both  in  the  state 
and  Federal  courts,  the  seizure  by  the 
sheriff  gives  priority  to  the  state  court 
lien:  Pulliamv.  Osborne,  17  How.  471. 
And  the  first  levy  upon  property,  whether 
made  under  state  or  Federal  process, 
withdraws  the  property  from  the  reach 
of  process  from  the  other  jurisdiction : 
Hagan  r,  Lucas,  10  Pet.  400. 

And  where  land  is  in  the  hands  of  the 
receiyer  of  the  Court  of  Chancery,  under 
a  proceeding  to  set  aside  a  conyeyaneo 
upon  the  ground  of  fraud  against  cre- 
ditors, it  is  not  competent  for  other 
creditors  to  leyy  upon  the  land  :  Wis- 
wall  y.  Sampsony  14  How.  52.  So  too 
when  the  Supreme  Court  of  the  state 
iias  taken  possession  of  the  property  and 
franchises  of  a  corporation  and  ordered 
them  sold,  they  cannot  be  taken  in  ex- 
ecution by  process  from  the  United 
States  courts :  Fox  y.  Hempjield  Ry.^ 
2  Abbott's  U.  S.  151.  And  liens  exist- 
ing m  the  state  courts  are  not  suspended 
by  proceedings  in  bankruptcy :  Baum  r. 
Stem,  1  So.  Car.  N.  S.  415.  So  if  the 
United  States  courts  issue  mandamui  to 
the  supervisors  of  a  county  to  levy  a  tax, 
the  state  courts  cannot  enjoin  them 
against  obeying  the  mandate  of  the 
writ,  notwithstanding  they  are  exclu- 
sively state  officers  :  Amy  v.  Superoiton, 
11  Wall.  136.  Nor  will  the  repeal  of 
the  statute  by  the  state,  under  which 
they  are  exposed  to  a  penalty  for  failure 
to  perform  their  duty,  excuse  them :  Id. 
And  where  the  United  States  courts 
commit  the  supervisors  for  contempt  in 
refusing  obedience  to  the  writ,  the  state 
courts  can  give  no  relief:  Ex  parte 
Hohnan,  28  Iowa  88. 

But  there  are  some  things  in  the  pro- 


ceedings of  the  courts,  both  state  and 
national,  which  have  sometimes  the  Ap- 
pearance of  an  exception  to  the  general 
rules  of  their  jurisdiction.  Thus  a 
mere  ancillary  proceeding  in  the  na- 
tional courts,  in  order  to  carry  a  judg- 
ment of  that  court  into  effect,  may  be 
had  in  that  court  without  regard  to  the 
citizenship  of  the  parties  to  the  par- 
ticular proceeding :  Reily  v.  Golding, 
10  Wall.  56  ;  O'Brien  County  v.  Brown, 
1  Dillon  588.  And  a  similar  proceed- 
ing in  a  state  court  cannot  be  removed 
into  the  Circuit  Court,  under  the  Acts  of 
Congress,  notwithstanding  the  parties 
may  be  citizens  of  different  states : 
Bank  y.  Tumbull,  16  Wall.  109.  And 
the  state  courts  have  always  been  ac- 
customed to  discharge  minors  enlisted 
into  the  United  States  army  without  ths 
knowledge  or  consent  of  the  parents,  a 
function  which  would  seem  more  appro- 
priate for  the  national  courts :  Rt 
TarbUy  25  Wis.  390:  McConologue't 
Case,  107  Mass.  154,  where  the  cases  ar« 
oited  very  extensively.  But  see  Com- 
monweallh  v.  Sel/ridge,  7  Phila.  Reports 
76  ;  7ar6/«*s  C<ise,  13  Wall.  397,  where 
the  Wisconsin  case  is  reversed  upon  the 
grounds  stated  by  us,  thus  curing  this 
anomaly  after  it  had  existed  for  a  long 
period  and  received  the  support  of  the 
ablest  state  courts  in  the  land,  embra- 
cing New  York,  Pennsylvania  and  Mas- 
sachusetts, Chancellor  Kent  forming 
the  only  dissentient  from  the  doctrine. 
We  may  suggest  here  what  seemed 
to  US  a  great  anomaly  during  the  war, 
for  the  state  ooorts  where  there  was  no 
suspension  of  the  regular  administration 
of  justice,  to  withhold  the  writ  of  habeas 
eorpus  in  all  cases,  upon  the  ground  that 
the  national  authority  had  suspended  it. 
It  never  seemed  to  us  that  the  action  of 
the  national  authority,  in  declaring  the 
writ  of  haheca  corpus  suspended,  could, 
upon  any  fair  and  just  construction,  be 
held  to  extend  to  any  but  the  national 
courts.  All  the  other  provisions  of  the 
United  States  Constitution  having  refer- 
ence to  the  administration  of  justice, 
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whether  ciril   or  criminBl,  hare  nni- 
fonnly  been  held  to  have  reference  ex- 
closireljto  proceedings  in  the  National 
ooiirtB,   anUse     the    state    courts    are 
named.    These  tkrt  that  trials  for  crimes 
shall  be  by  jnry,  Art.  III.,  sect.  2  ;  that 
prosecntioas  for    capital   or  infamous 
crimes  must  be   by  indictment  of  the 
grand  jury ;  or  that  no  one  shall  be 
subject  for  the  same  offence  to  bo  twice 
pot  in  jeopardy  of  life  or  limb,  or  com- 
pelled in  any  criminal  case  to  be  a  wit- 
ness af^ainst  himself,  or  be  deprived  of 
life,  liberty  or  property,  without  due 
process  of  law,  or  priraU^  property  be 
taken  for  public  use  without  Just  com- 
pensation. Art.  V. :  Barron  t.  Mayor  of 
Baltimore,  7  Pet.  243  ;  Fox  v.  Ohio,  5 
How.  434.     6o  in  Art.  IV.     The  right 
of  exemption  from  unreasonable  search- 
warrants  has  been  held  to  apply  ezdn- 
sirely  to    process    from    the    Federal 
courts:  Smith  t.  Margfand,  18  How  71. 
We  might  name  other  proyisions  of 
the  United  States  Constitution  having 
ezclasire    reference    to    the     national 
courts,  such  as   trial   by  jury  in   civil 
Bctions,  and  the  prohibition  against  re- 
quiring excessive  bail.    But  it  will  not 
be  useful  to  specify  further.    The  cases 
JQSt  cited  show  very  fully  that  ail  the 
provisions  of  the  national  Constitution 
which  are  in  general  terms,  and  refer  to 
proceedings  in  courts,  have  reference 
exclusively  to  the  national  courts.     The 
idea  then  that  the   provision  for  sus- 
pending the  writ  of  habeas  corpus  by  the 
national  authority  would  extend  to  the 
state  coorts,  is  either  entirely  without 
foundation  or  else  it  rests  upon  special 
^  grounds.    But  the  argument  from  the 
reason  of  the  case  seems  to  show,  equally 
^th  the  general  authorities  before  cited, 
that  this  provision  need  form  no  excep- 
tion.   The  words  of  the  provision,  Art. 
I.  sect.  9,  are :  •*  The  privilege  of  the 
writ  of  habeas  corpus  shall  not  he  sus- 
pended unless  when  in  cases  of  rebellion 
or  invasion  the  public  safety  may  require 
it."    The  public  safety  could  only  re- 
quire it  in  such  cases  to  preclude  any 


interference  with  the  movements  of  the 
public  authorities,  and  especially  the 
army,  all  which  in  times  of  war,  whether 
from  invasion  or  rebellion*  must  be  of 
a  national  character.  The  state  courts 
would  have  no  jurisdiction  at  any  time 
to  interfere  with  the  national  authority. 
That  could  only  be  done  by  the  national 
courts,  who  alone  could  by  habeai  corpus 
examine  into  the  legality  of  arrests 
made  by  the  national  executive  through 
the  army.  The  effect  then  of  the  sus- 
pension of  the  writ  wonld  be  to  place 
the  national  executive  and  the  army, 
for  the  time,  above  the  civil  authority. 
This  was  all  that  the  national  Constitu- 
tion ever  could  have  contemplated. 

The  conduct,  then,  of  some  of  the  state 
courts  in  withholding  the  writ  of  habeas 
corpus  in  all  cases,  even  ad  testificandum^ 
for  the  period  of  four  years,  was  certainly 
a  pure  matter  of  supererogation,  and 
would  have  seemed  ludicrous  but  for  the 
grave  solemnity  of  the  crisis  through 
which  we  were  being  hurried.  There 
was  no  more  law  or  reason  why  the 
state  courts  should  not  have  continued 
to  use  the  writ  of  habeas  corpus  in  all 
oases  coming  within  their  legitimate 
jurisdiction  than  at  any  other  time 
before  or  since,  unless  it  were  out  of 
deference  to  the  public  opinion,  or  as  evi- 
dence*^ of  patriotism.  The  state  courts 
could  not  indeed  have  relieved  the 
members  of  their  seceding  legislatures 
from  arrest  under  the  orders  of  the 
national  Secretary  of  State.  But  there 
was  no  reason  why  they  could  not  have 
inquired  into  the  legality  of  the  arrest 
of  a  party,  or  witness,  'while  attending 
a  state  court,  or  of  the  detention  of  an 
infant  by  mere  force  and  against  his 
will.  And  still  we  find  almost  no  cases 
of  that  character  during  the  war.  In 
Griffin  V.  Wilcox f  21  Ind.  -370,  the  court 
denied  the  power  of  Congress  to  sus- 
pend the  writ  in  state  courts,  and  other 
states  may  have  adopted  similar  views, 
but  not  universally,  if  indeed  generally. 
But  the  discussion  of  the  question  of 
conflicting   jurisdiction    between     the 
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iM  and  national   courts   ii  bringing  the   naiionnl  autlioritv  inipending   the 

I  profetsiOQ  and  the  conrts  to  more  writ  was  broad  enough  to  reach  the  iima 

rfect   compreheniion  oT  the  Bnbject.  coaria,  vonld  be  of  no  iinponance  l>e 

>w  deep  the  error  bad  penetrated  ii  yond  Ihe  proper  lim[t«  o(  the  national 

parent  from  the  diisem  or  Chief  Jul-  anthoriij.     It  conid  not   affect  cunns 

I  Ch Jits  in  Tarbit'i  out,  tupra.    And  over  nhose  ordinar;  joriadiction  ii  had 

I  fact  that  the  proclomatioa  iianed  bj  no  control.  I.  F.  R. 


•yard  for  the  Determination  of  ConUtUd  Elections.  Kentucky. 
JOHN  B.  COCHRAN  p.  T.  C.  JONES' 

Under  the  Conititution  of  Kentncky  the  giving,  accepting  or  carrf  Ing  of  a  ehal- 

ge  to  Hght  a  dnei,  diiqaalilie!  the  person  lo  aciiag  for  any  office  of  honor  or 

At  under  the  itats,  besides  aabjecting  him  to  »ach  pnniihmeat  u  ma?  be  pre- 

ibed  by  law. 

rhe  disqosl  iGcation  and  the  oSence  againat  Ihe  laws  are  separate  subjects,  and 
Board  for  the  Deiermination  of  Contested  Elections  hat  jurisdiction  to  decide 
former,  without  reference  to  a  eonriclion  for  the  latter  in  a  judicial  Iribnnal. 

K  challenge  may  he  accepted  orally,  althongh  it  be  in  writing. 

Where  Ibe  person  receiring  the  highest  Dumber  of  votes  for  an  offlce  is  ineligi- 

,  the  person  receiving  the  next  highest  number  is  not  thereby  elected,  bnt  there 

1  failure  to  All  the  office,  and  a  new  election  mnst  be  had. 

This  was  a  proceeding  before  the  Board  for  the  Detenu in&ti on 

Contested  Elections,  to  contest  the  right  of  tlie  respoodent  to 
B  office  of  Clerk  of  the  Court  of  Appeals. 
At  the  August  election  of  18T4,  the  contestant  and  respondent 
ire  respectively  candidates  for  tbo  office  of  Clerk  of  the  Court 

Appeals.  The  contestant  received  53,504  votes,  and  the  re- 
ondent  received  114,348  votes,  making  the  majority  in  favor  of 
i  latter  of  60,844  votes,  and  he  therefbre  received  a  certificate 

election. 

On  September  5tb  1874,  the  contestant  served  the  respondent 
th  notice,  in  writing,  that  he  would  contest  bis  right  to  the  office 
on  two  grounds,  and  that  he  would  himself  claim  the  office. 
Firsi.  That,  previous  to  the  August  election,  1874,  to  wit,  on 

about  the  6th  of  June  1869,  the  rcBpondent  accepted  a  chal- 
ige  from  J.  Hale,  a  cititen  of  this  state,  to  fight  him  in  single 
mbat  a  duel  with  deadly  weapons. 
Secondly.  That  he,  the  contestant,  was  himself  entitled  to  the 

I  We  give  place  to  this  decision  upon  an  interesting  and  happily  unninal  subjeti, 
ugh  it  is  not  the  judgment  of  a  conrt.  It  is,  however,  the  decision  of  a  tribnnil 
ring  final  jurisdiction  of  the  subject,  and  which  is  composed  in  th«  present  c«N. 
distinguished  'lawyers.— En.  An,  Law  Reu. 
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office,  because  he  had  received  a  greater  number  of  yotes  than  any 
other  person  voted  for,  who  was  constitutionally  and  legally  eligi* 
ble  to  bold  said  office. 

The  parties  proceeded  to  take  proof  by  depositions,  touching  the 
grounds  specified  in  the  notice,  and  having  complied  with  the  re* 
quirements  of  the  statute  in  all  the  initial  proceedings,  brought 
the  case  properly  before  this  Board. 

Thb  Board,  consisting  of  the  Governor,  Hon.  P.  H.  Leslie, 
Attorney- General  Hon.  John  Rodman,  Secretary  of  State  Hon. 
G.  W.  Craddoce,  State  Treasured  Hon.  J.  W.  Tatb,  and  Audi- 
tor-General Hon.  D.  Howard  Smith,  having  considered  the  case, 
the  majority,  consisting  of  the  Governor,  Attorney-General  and 
Secretary  of  State,  filed  the  following  opinion : — 

The  first  question  claiming  our  consideration  is  one  of  jurisdic« 
tion.  '  Has  this  Board  the  authority  to  adjudicate  upon  the  ques- 
tions raised  by  the  notice  of  contest,  especially  the  ineligibility  of 
Jones  resulting  from  the  alleged  acceptance  of  a  challenge  to  fight 
Dr.  Hale  in  single  combat  with  deadly  weapons  ? 

It  was  contended  by  the  counsel  for  the  respondent  that  we  had 
no  authority  to  inquire  into  the  fact  whether  he  had  accepted  a 
challenge,  because,  if  true,  it  was  a  penal  offence,  and,  without  a 
judgment  of  conviction  of  a  court  of  competent  jurisdiction,  it 
could  not  be  inquired  into  by  this  Board.  It  therefore  becomes 
necessary  for  us  to  examine  the  law  by  which  this  Board  is  orga- 
nized, and  also  what  powers  and  duties  have  been  conferred  or  im- 
posed upon  it.*  *  *  *  * 

Section  20,  article  8,  of  the  Constitution,  declares  that  "  any 
person  who  shall,  after  the  adoption  of  this  Constitution,  either 
directly  or  indirectly,  give,  accept,  or  knowingly  carry  a  challenge 
to  any  person  or  persons,  to  fight  in  single  combat  with  a  citizen 
of  this  state,  with  any  deadly  weapon,  either  in  or  out  of  the 
state,  shall  be  deprived  of  the  right  to  hold  any  ftflSce  of  honor 
or  profit  in  this  Commonwealth,  and  shall  be  punished  otherwise 
in  such  manner  as  the  General  Assembly  may  prescribe  by  law." 

The  statute  passed  in  pursuance  of  the  provision  of  the  Consti- 
tution denounces  against  the  party  challenging  a  penalty  of  from 
three  to  twelve  months'  imprisonment,  or  a  fine  of  five  hundred 


^The  review  by  the  Board  of  the  Acts  of  the  Legislature  by  which  it  was  vested 
with  jorifldiction  in  contested  elections,  being  entirely  local,  is  omitted, — Ed. 
A>  L.  A* 
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lUara,  or  both.  Against  the  party  acceptiog,  from  one  to  sis 
onths'  imprisonment,  or  a  fine  of  tvo  hnodred  and  fifty  dollars, 

both.  Against  the  party  carrying  or  delivering  the  challenge, 
id  the  seconds,  from  ten  to  thirty  days'  imprisoamont,  or  a  fine 

one  hundred  and  fifty  dollars,  or  both.  And,  in  addition,  it  ia 
lacted  by  the  4th  section  that  "  any  person  convicted  of  either 

the  ofiiences  named  in  the  three  previous  sections  shall  forfeit 
ly  office  he  may  then  hold,  and  be  excluded  from  and  held  dis- 
lalified  from  receiving  and  holding  any  office,  and  also  from 
lercising  the  right  of  suffrage  within  this  Commonwealth  for  seven 
sara  after  the  date  of  his  conviction. 

Besides,  another  st&tute  gives  a  right  of  action  for  damages  to 
le  widow  and  minor  children  of  a  person  killed  in  a  duel,  or  to 
tber  of  them,  against  the  surviving  principal,  the  seconds,  and  all 
hers  aiding  or  promoting  the  duel,  or  any  of  them,  in  which  via- 
ctive  damages  may  be  given,  "  for  the  suppression  of  the  prac- 
ce  of  duelling." 

This  comprehends,  we  believe,  all  the  legislation  upon  the  sub- 
ect  of  duelling.  The  Constitution,  it  will  be  observed,  imposes 
J  penalty  other  than  by  declaring  that  the  party  shall  be  deprived 
'  the  right  to  hold  any  office  of  honor  or  profit  in  this  Common- 
ealth.  This  provision  of  the  Constitution  was  intended  to  exe- 
ite  itself,  and  in  aid  of  such  intention,  the  form  of  the  oath  was 
)ecifically  prescribed  by  that  instrument,  which  every  officer 
lould  take  before  entering  upon  his  ofBcc,  commonly  culled  the 
duelling  oath :"    Morgan,  ^e.,  v.  Vance,  4'Bush  323 ;  McBridt 

Commonwealth,  4  Bush  321. 

It  is  not  provided  in  the  Constitution,  as  in  the  statute,  that 
pon  conviction  tho  party  shall  be  deprived  of  the  right  to  hold 
fice;  but  that  any  one  so  offending  shall,  ipso  facto,  be  deprived 
*  the  right  to  hold  any  office  of  honor  or  profit.  Such  would  be 
le  consequence  though  no  statute  upon  the  subject  bad  been 
^sed. 

Can  it  be  maintained  that  if  the  legislature  had  failed  alto- 
Hher  to  adopt  any  law  in  regard  to  duelling,  that  the  constitu- 
onal  provision  upon  the  subject  would  be  inoperative?  What 
ave  we  to  do  with  the  statute,  or  the  punishment,  or  the  disabili- 
es  prescribed  by  it?  Nothing  whatever.  The  grounds  of  disa- 
ility  set  out  in  the  notice  of  contest  do  not  grow  out  of  the  stat- 
te,  nor  have  they  any  connection  with  it;  nor  are  tbey  in  any 


COCHBAN  V.  JONES.  225 

manner  dependent  upon  any  provision  of  the  statute.  The  only 
effect  which  we  can  in  any  possible  state  of  case  give  to  th«m,  if 
found  to  be  true,  is  what  the  Constitution  prescribes,  and  not  what 
the  statute  denounces.  Does  the  Constitution  declare  the  giving^ 
accepting^  or  knawingfy  carrying  a  challenge  a  penal  offence  ?  If 
so,  what  is  the  penalty  ?  If  it  be  the  disability  to  hold  office, 
then  the  same  penalty  is  imposed  for  being  a  member  of  Congress, 
a  minister  of  the  gospel,  or  for  holding  office  under  the  Federal 
government  or  a  foreign  power. 

No  one  will  contend,  we  presume,  that  it  is  a  penal  offence  to  be 
a  member  of  Congress,  or  a  minister  of  the  gospel  of  Christ ;  and 
yet,  if  one  happens  to  be  either  when  elected  by  the  people  to  a 
state  office,  he  cannot  hold  or  exercise  the  duties  of  the  office, 
because  he  is  declared  by  the  Constitution  to  be  ineligible. 

There  are  many  disqualifications  imposed  by  the  Constitution, 
some  applying  to  particular  offices,  and  others  general  in  their 
application.  In  respect  to  some  a  conviction  is  required,  and  in 
regard  to  others  no  previous  conviction  is  made  necessary.  By 
section  3,  of  article  8,  it  is  declared  that  ^'  every  person  shall  be 
disqualified  from  holding  any  office  of  trust  or  profit,  for  the  term 
be  shall  have  been  elected,  who  shall  be  convicted  of  having  given 
or  offered  any  bribe  or  treat  to  secure  his  election." 

Section  4  declares,  that  *Maws  shall  be  made  to  exclude  from 
office  and  from  suffrage  those  who  shall  thereafter  be  convicted 
of  bribery,  perjury,  forgery,  or  other  crimes  or  high  misde* 
moanors.*' 

It  is  declared  in  section  27,  article  2d,  ^^  that  no  person  while 
he  continues  to  exercise  the  functions  of  a  clergyman,  priest,  or 
teacher  of  any  religious  persuasion,  society,  or  sect,  nor  while  ha 
holds  or  exercises  any  office  of  profit  under  this  Commonwealth,  or 
under  the  government  of  the  United  States,  shall  be  eligible  to  the 
General  Assembly,  except  attorneys,"  &c. ;  and  in  section  6,  article 
8d,  it  is  declared,  that  *'  no  member  of  Congress,  or  person  hold* 
ing  any  office  under  the  United  States,  or  minister  of  any  religious 
society,  shall  be  eligible  to  the  office  of  governor." 

Thus  it  will  be  seen  that  the  Constitution,  in  express  terms,  re- 
quires a  previous  conviction  in  respect  to  some  disqualifications, 
and  as  to  others  no  conviction  is  required.  We  suppose  the  framers 
of  the  Constitution  made  these  distinctions  understandingly  and  for 
a  purpose.    They  are  not  distinctions  resulting  from  mere  inadvort- 
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ence  or  accident,  but  of  deliberate  design,  and  in  this  light  we  are 
inclined  to  accept  them.  In  the  case  of  Morgan^  ^c,  v.  Vance, 
supra,  the  Court  of  Appeals  held,  that  '*  so  far  as  the  Constitution 
requires  of  all  officers  to  take  the  prescribed  oath,  and  so  far  as  it 
prescribes  disqualifications  upon  acts  and  not  upon  judgment  of 
conviction,  the  Constitution,  as  the  supreme  law  of  the  land,  exe- 
cutes itself  without  any  extraneous  aid  by  way  of  legislation,  nor 
can  its  requirements  be  so  defeated." 

This  is  not  a  proceeding  to  forfeit  or  to  enforce  the  forfeiture  of 
the  office  nor  to  adjudge  any  penalty  against  the  riespondent  for 
an  offence,  either  under  the  Constitution  or  the  statute.  We  have 
no  jurisdiction  for  any  such  purpose.  We  have  no  authority  to 
try  Mr.  Jones  for  a  violation  of  the  statute  against  duelling.  We 
have  no  power  to  render  any  judgment  against  him  of  fine  or  im- 
prisonment. This  Board  was  not  organized  for  any  such  purpose. 
Its  powers  and  duties  are  confined  to  the  inquiry  whether  there 
existed,  at  the  time  he  was  voted  for,  the  absence  of  any  of  the 
qualifications  required  by  the  Constitution,  or  the  presence  of  any 
of  the  disabilities  imposed  by  it.  Within  this  field  for  scope  our 
powers,  as  we  believe,  are  ample.  Whether  Mr.  Jones  accepted  a 
challenge  to  fight  Dr.  Hale  in  single  combat  with  deadly  weapons, 
before  he  was  voted  for  as  a  candidate  for  the  office  of  clerk  of  the 
Court  of  Appeals,  is  a  question  of  fact,  and  just  as  any  other 
question  of  fact  touching  his  want  of  the  qualifications  required  by 
the  Constitution,  or  his  amenability  to  any  of  the  disqualifications 
imposed  by  it,  this  Board,  we  think,  undoubtedly  has  the  right  to 
try  and  adjudge. 

It  was  not  denied  in  argument  that  it  is  within  the  powers  of 
this  Board  to  inquire  into  the  fact  whether  Mr.  Jones  had  been 
examined  as  required  by  law,  and  held  a  certificate  showing  his 
qualifications  to  discharge  the  duties  of  the  office  for  which  he  was 
a  candidate.  If  we  may  do  this,  why  may  we  not  inquire  into  the 
fact  whether  he  had  accepted  a  challenge?  Either  fact  found 
against  Mr.  Jones  would  render  him  ineligible  to  the  office,  and 
that  is  the  only  effect  which  this  Board  could  give  to  either. 
Because  the  acceptance  of  a  challenge,  in  addition  to  rendering 
him  ineligible  to  the  office  claimed  by  him,  also  makes  him  liable, 
under  the  statute,  to  a  prosecution  for  a  misdemeanor,  are  we  to  be 
debarred  from  inquiring  into  the  question  whether  a  challenge  had 
been  accepted  ?     If  found  to  be  true,  what  other  use  can  we  make 
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of  it,  or  what  other  effect  can  we  give  to  it,  than  to  adjudge  that 
he  cannot  hold  the  office  of  clerk  ? 

The  record  of  the  judgment  of  this  Board  would  not  conclude 
Mr.  Jones  upon  the  trial  of  an  indictment  against  him  under  the 
statute,  nor  could  it  be  used  as  evidence  upon  any  such  trial.  The 
judgment  of  this  Board  not  having  the  effiect  of  a  conviction  under 
the  statute  against  duelling,  nor  operating  as  an  estoppel  in  any 
Babsequent  trial  upon  an  indictment  for  the  offence,  nor  competent 
as  evidence  upon  the  trial  of  any  such  indictment,  the  consequences 
which  counsel  imagined  would  flow  from  it,  outside  of  its  effects 
upon  the  rights  of  the  parties  and  issues  in  this  case,  are,  as  it 
would  seem,  wholly  unfounded. 

Section  8  of  the  Bill  of  Rights  declares,  ^'  that  the  ancient  mode 
of  trial  by  jury  shall  be  held  sacred,  and  the  right  thereof  remain 
inviolable,  subject  to  such  modifications  as  may  be  authorized  by 
this  Constitution." 

It  was  also  contended  in  argument,  that  inasmuch  as  the  ac- 
ceptance of  a  challenge  to  fight  a  duel  was  denounced  by  the  sta^ 
tute  as  a  penal  offence,  and,  upon  conviction,  operated  as  a  disfran- 
chisement of  the  right  of  suffrage,  as  well  as  to  hold  office,  that  the 
Legislature  was  inhibited  by  the  Constitution  from  creating  any 
tribunal  to  try  a  person  for  such  an  offence  without  the  interven- 
tion of  a  jury. 

We  have,  in  a  former  part  of  this  opinion,  endeavored  to  sho^ 
that  Mr.  Jones  is  not  on  trial  before  us  for  any  offence  denounced 
by  the  statute,  and  we  do  not  now  propose  to  repeat,  or  to  enlarge 
upon  the  reasons  leading  to  that  conclusion. 

It  is  clear  that  the  law  creating  this  Board  and  defining  its  du- 
ties, gives  to  it  plenary  jurisdiction  to  try  the  contest  for  the  office 
between  the  parties  before  us,  and  that,  too,  without  the  interven- 
tion of  a  jury.  *  *  *    •         ♦  *  ^ 

It  remains,  therefore,  for  us  to  inquire  whether  the  proofs  in  the 
case  are  sufficient  to  sustain  the  charge,  to  the  effect  that  Jones 
accepted  a  challenge  to  fight  Dr.  Halo  in  single  combat  with  deadly 
weapons. 

It  cannot  be  expected  that  we  should,  in  this  opinion,  do  more 
than  state  the  substance  of  the  evidence  bearing  upon  and  eluci- 
dating this  question.  Much  of  the  evidence  is  incompetent  and 
inelevant,  and,  in  some  instances,  conflicting. 

It  appears  that  Dr.  Hale  and  Mr.  Jones,  on  the  5th  day  of  June 
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869,  had  a  quarrel  in  the  town  of  Owensboro,  of  which  they  were 
oth  citizens,  in  which  violent  worda  were  used.  On  the  6th  day 
f  June  1869,  Dr.  Hale  wrote  and  sent,  by  his  friend  William  H. 
iToodford,  to  Mr.  Jones,  the  following  note : 

"  OwiNSBORO,  June  6th  1869,  9  A.  H. 
Mr.  T.  C.  Josks  : 

"  Sir  :  Your  conduct  towards  me  yesterd^  evening  was  of  so 
isuhing  a  character  as  to  induce  me  to  demand  of  yon  that  satis- 
iction  which  one  gentleman  should  give  another.  My  friend,  Mr. 
i.  H.  Woodford,  is  authorized  to  receive  any  communication  yon 
lay  wish  to  send  me,  and  to  act  as  my  friend  in  arranging  the 
reliminaries  for  a  hostile  meeting  between  ub.  J.  Hale." 

This  note,  written  by  Dr.  Hale,  was  handed  to  Mr.  Woodford 
>  be  delivered  to  Mr.  Jones. 

Mr.  Woodford  proceeded  to  Mr,  Jones's  room,  and  there  founi 
im  and  W.  N.  Sweeney,  Esq.,  in  company,  and  he  delivered  the 
ote  of  Dr.  Hale  to  Jones,  who  received  and  read  it.  Woodford 
sked  Jones  whether  he  accepted,  and  he  replied  that  he  did,  and 
irned  to  Sweeney  and  asked  him  to  act  as  his  friend.  Sweeney 
lid  he  could  not  do  so,  as  it  would  debar  him  from  the  practice 
r  law.  Woodford  then  said  to  Jones  that  he  could  not  accept  > 
erbal  answer  to  Dr.  Hale's  note,  and  Jones  replied  that  as  soon 
!  he  could  procure  a  friend  he  would  communicate  with  Woodforil. 

In  about  an  hour  afterwards  Mr.  Pointer  appeared  at  the  room 
I  Dr.  Hale — Woodford  and  McHenry  being  present — bearing  the 
illowing  note,  which  ho  delivered  to  Woodford : 

"  JDt(i6(h  1869, 
"  Mr.  W.  Woodford  :  Mr.  Phil  A.  Pointer  is  my  friend.   Any 
rrangement  you  make  .with  him  will  be  entirely  satisfactory  to  me. 
"Tours,  Ac,  T.  C.  Jones." 

This  note  was  in  the  handwriting  of  Jones.  It  was  handed  by 
Toodford  to  Dr.  Hale,  who  made  some  remarks  about  its  ambiguity, 
id  McHenry  read  it  and  said  it  was  all  right. 

Pointer  and  Woodford  then  retired  to  another  room  in  the  same 
lilding,  and  after  discussing  some  propositions  for  a  settlement 
'  the  difficulty,  in  which  they  could  not  agree,  they  drew  up  and 
gned  the  following  paper : — 
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"OwiNBDORO,  Kr.,  Jnn«  6th  1889. 
V.  H.  Woodford,  BCting  as  the  friend  of  Dr.  J.  Hale,  and 
A.  Pointer,  acting  as  friend  to  Thomas  C.  Jones,  do  hereby 
I  have  our  respective  principals  at  the  foot  of  City  Wharf 
lock,  A.  M.,  Monday  morning,  the  7th  of  Juno,  and  pro- 
»Qce  across  the  Ohio  rirer  to  the  Indiana  shore,  and  from 
p  behind  the  island  lying  nearly  opposite  to  the  city  of 
oro.  We  ^ee  to  select  the  ground  after  onr  arrival.  The 
>  shall  be  fifteen  paces,  that  our  principals  shall  stand  spart, 
t  they  shall  each  be  armed  with  a  navy  revolver ;  and  that 
ill  fire  at  the  word  one,  two,  three,  to  be  repeated  until  one 
be  satisfied.  W.  H.  Woodford, 

Phil.  A.  Pointer." 
paper  was  signed  in  duplicate ;  one  taken  by  Woodford  and 
Pointer.  These  gentlemen  then  separated.  In  the  mean- 
brmation  of  the  pending  duel  had  become  notorious  in  the 
Owensboro,  and  some  of  the  most  prominent  citizens  of 
Q  made  an  ineffectual  effort  to  settle  the  difficulty.  Pointer 
1  to  Jones,  and  in  order  to  prevent  him  from  being  arrested, 
a  to  his  father's  house,  a  short  distance  above  Owensboro, 
■iver. 

Iford  also  made  arrangements  to  take  Br.  Hale  out  of  town ; 
le  was  arrested  at  the  livery  stable  while  waiting  for  his 
I  be  hameased,  and  was  put  under  bond.  In  the  course  of 
ae  evening,  after  night,  the  officer  went  to  the  house  of 
'ointer  and  called  for  Jones,  who,  with  Phil.  A.  Pointer  and 
r  Pointer,  came  out  to  the  gate,  when  the  officer  said  to 
bat  he  had  come  to  arrest  him ;  and  Jones  asked  him  what 
d  he  replied,  that  from  information,  he  and  Dr.  Bale  were 
I  to  meet  in  deadly  conflict  next  morning.  Jones  then 
he  officer  what  he  wanted  him  to  do.  The  officer  sfud,  "  I 
HI  to  give  a  bond  to  keep  the  peace  and  not  meet  in  tbgt 
nent."  Jones  asked  what  would  be  the  amount  of  the  bond, 
car  said  $10,000.  Jones  said  the  bond  was  a  large  one ; 
:h  the  officer  replied,  that  Hale  had  given  one  of  that 
,  and  he  exacted  the  same  from  him.  Jones  asked  untiT 
)ming  to  execQte  the  bond,  which  was  granted ;  and  he  did 
morning  execute  bond.  Pistols  had  been  procured,  cleaned 
ded,  and  skiffs  to  carry  the  parties  across  the  river. 
!  was  at  the  time  a  candidate  for  the  office  of  Clerk  of  the 
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)aviess  County  Coart,  which  candidacy  he  would  of  course  have 
eei)  under  obligations  to  decline  in  the  event  be  accepted  the 
hallenge,  as  it  would  have  rendered  faltn  ineligible  to  the  office, 
^his  waa  fully  explained  to  him  hy  Mr.  Sweeney,  and  it  would 
eem  that,  after  Woodford  left,  Jones  made  up  his  mind  not  to 
ght  a  duct  with  Dr.  Hale  under  any  circumstances,  and  expressly 
istructed  hia  friend  Pointer,  at  the  time  of  intrusting  him  with 
is  note  in  reply  to  Dr.  Hale's  challenge,  not  to  commit  him  to  a 
uel.  But  this  determination  was  not  communicated  to  Woodford 
r  Dr.  Hale ;  but,  on  the  contrary,  was  carefully  and  studiously 
oncealed  from  them. 

Pointer  states  in  bis  deposition  that  he  did  not  read  the  note  of 
ones  in  reply  to  Dr.  Hale's  challenge,  although  there  was  nothing 
0  have  prevented  him  from  doing  so ;  nor  did  he  at  any  time  com- 
lunicate  to  hie  principal  that  he  had  violated  instructions,  and  had 
ctually  arranged  for  a  hostile  meeting  on  the  morning  of  the  next 
ay;  nor  does  it  appear  from  Pointer's  deposition  that  Jones 
sked  him  for  any  information  in  regard  to  what  had  transpired 
etneen  Pointer  and  Woodford,  or  that  Pointer  communicated  any 
0  Jones. 

Pointer  states  further,  that  he  did  not  make  any  arrangements 
0  secure  a  pistol,  or  a  surgeon  for  his  principal,  or  a  skiff  or  other 
raft  to  cross  the  river  next  morning.  They,  Pointer  and  Jones, 
rere  together  nearly  all  day  the  6th  of  June  1869 ;  drove  to  Thos. 
'ointer's  in  a  buggy  together  to  avoid  arrest,  and  remained 
ogether  at  the  house  of  Thomas  Pointer  until  after  night,  when 
ones  waa  arrested. 

Pointer  further  states,  that  he  did  not  believe  any  hostile  meet- 
ng  would  take  place ;  that  it  was  a  game  of  bluff  upon  the  part 
if  Dr.  Hale  and  his  friends,  and  that  he  intended  to  meet  bhff 
fitb  bluff. 

We  do  not  deem  it  necessary  to  dwell  longer  upon  the  details 
if  the  evidence,  inasmuch  as  we  have  stated  what  we  conceive  to 
le  the  substance  of  so  much  of  it  as  bears  upon  the  question  of 
act  which  we  are  called  upon  to  decide,  viz. :  Did  Jones  accept  a 
ihallenge  to  fight  Dr.  Hale  in  single  combat  with  deadly  weapons? 

The  note  addressed  by  Dr.  Hale  to  Jones  is  certainly  sufficiently 
ixplicit  to  indicate  his  purpose  and  the  redress  which  he  demanded. 
le  not  only  demanded  the  satisfaction  which  waa  "due  from  one 
gentleman  to  another  "  for  what  waa  assumed  to  be  a  gross  insult, 
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was  atill  more  specific,  b;  clearly  designatiDg  the  character 
redress  sought — a  "hostile  meeting  between  us."  There 
>e  no  mistaking  or  misunderstanding  of  the  meaning  of  tbia 
It  was  preeeoted  to  Mr.  Jones  bj  an  accredite'i  friend  of 
iter,  in  the  usual  mode  of  conducting  such  warfare;  and 
after  reading  it,  being  asked  whether  he  accepted,  replied 
.did. 

aa  not  necessary  to  complete  the  offence  that  a  duel  should 
lall;  fought.  Kor  was  it  necessary  that  the  actroptance 
be  ID  writing.  An  acceptance  in  writing  maybe  usual,  and 
ly  is.  In  a  matter  so  important  to  the  parties  concerned, 
pose  it  would  be  prudent  to  require  a  writing  as  the  best 
;e  of  the  acceptance ;  but  a  writing  is  not  required  by  the 
ution,  and  we  do  not  deem  a  writing  to  be  necessary  tcmake 
^nce  complete. 

a  writing  was  given  afterwards,  and,  so  far  from  withdraw- 
[Qodifying  the  previous  acceptance  by  parol,  it  but  confirms 
:iSes  it ;  and  still  further,  the  friend  and  bearer  of  the  writ- 
d  who  was  fully  accredited  by  it,  met  the  friend  of  Dr.  Hale 
reed  with  him  upon  the  time  and  place  at  which  the  hostile 
I  was  to  transpire,  and  the  weapons  with  which  the  fight 
he  made.  Nothing  remained  to  be  done  but  for  the  parties 
their  places  and  shoot  at  each  other,  as  had  been  agreed 
mtil  one  or  both  were  satisfied.  And  though  it  be  conceded 
e  arrangement  made  between  Pointer  and  Woodford  for  a 
meeting  of  their  respective  principals  was  without  authority 
part  of  Pointer,  and  that  Jones  was  not  bound  or  concluded 
till,  if  he  had  previously  accepted  Dr.  Hale's  challenge  to 
le  disability  denounced  by  the  Constitution  attached,  whether 
inded  to  fight  or  not.  A  party  may  accept  a  challenge 
1  reasonable  expectation  that  it  will  never  culminate  in  s 
The  offence  is  complete  upon  the  acceptance  of  a  cAa//cfi^e((? 
citizen  of  this  state,  in  single  combat,  with  deadly  weapons, 
er  the  acceptance  be  made  in  good  or  bad  faith,  or  whether 
ouched  in  ambiguous  terms,  or  whether  it  be  direct  or  in- 
if  designed  to  be  understood  by  his  adversary  as  an  acccpt- 
nd  is  so  understood  and  regarded  by  him,  it  is  an  acceptance 
the  meaning  of  the  Constitution.  No  secret  mental  reserva- 
r  ulterior  purpose  inconsistent  with  what  the  acceptance 
or  is  andentood  to  imply,  can  be  relied  upon. 
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It  may  be,  and  doubtless  is,  trne,  tJiat  irhen  Jooes  informed 
Woodford  tbat  he  accepted  the  ch&IIenge,  he  was  excited,  and 
spoke  under  the  impulse  of  the  moment ;  yet  he  did  not,  upon 
more  mature  deliberation,  withdraw  his  acceptance  or  sutboriie 
Pointer  to  do  so,  nor  was  it  withdrawn.  Pointer  did  not  intimate 
to  Woodford  or  to  Dr.  Hale  that  Jones  had  changed  his  mind;  bnt 
on  the  contrary,  told  them  if  they  wanted  a  fight  they  should 
have  it. 

It  is  insisted,  however,  that  as  Woodford  refused  to  receiie  a 
verbal  response  to  Dt.  Hale's  note,  Jones's  verbal  acceptance  ought 
not  to  be  regarded  as  an  acceptance  within  the  meaning  of  the 
Constitution.  If  it  was  not  an  acceptance,  what  was  it  ?  It  vac 
not  objected  to  upon  the  part  of  Woodford  because  it  was  not  in 
terms  an  acceptance,  but  because  he  wanted  the  evidence  of  the 
acceptance  in  writing. 

If  it  be  true  that  Jones  did  not  intend  to  accept  the  challenge, 
nor  to  fight  a  duel  at  the  time  he  asked  Mr.  Sweeney  to  act  as  hi« 
friend,  why  did  Sweeney  refuse  to  do  so  7  Sweeney  mnst  have 
understood  that  an  acceptance  was  intended,  else  he  would  not 
have  made  the  reply,  to  the  effect  that  he  could  not  act  because  it 
would  debar  him  from  the  practice  of  law ;  for  be,  as  a  lawyer,  ce^ 
tainly  knew  that  if  Jones  only  wanted  a  &iead  to  adjust  the  matter 
amicably  with  Dr.  Hale,  and  in  no  event  to  commit  him  to  a  duel, 
there  would  be  no  danger  nor  impropriety,  bo  far  as  we  can  see,  in 
his  undertaking  such  a  mission.  In  &ct,  he  did,  in  a  short  time 
afterward,  draw  ap  a  scheme  of  adjustment,  to  which  he  and  other 
prominent  citizens  signed  their  names,  and  urged  its  aeceptano* 
upon  the  parties. 

If  it  be  trne  that  Jones  did  not  intend  to  Mcept  the  challenge, 
and  in  no  event  to  fight  a  duel,  why  did  he  and  Pointer  leave 
town  to  prevent  an  arrest  ?  Why  need  he  fear  an  arrest,  when  he 
had  resolved  neitbo-  to  accept  nor  to  fight  ?  It  seems  to  us  some- 
what inexplicable  why  Jones,  npon  Pointer's  return  from  his  inter- 
view with  Woodford,  did  not  inquire  of  him  what  bad  been  done, 
or  why  Pointer  did  not  deem  It  a  matter  of  sufficient  importance  to 
communicate  to  Jones  the  result  of  his  mission.  It  occurs  to  us  that 
the  nature  of  the  business  was  of  a  character  calculated  to  inspire 
intense  anxiety  and  solicitude  on  the  part  of  Jones,  and  yet,  so 
&r  as  we  can  see  from  the  testimony  of  Pointer,  there  was  appa- 
rently an  otter  indifference  on  the  part  of  both  of  them — ao  much 
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rones  did  not  ask,  snd  Pointer  did  not  explain,  what  had 
te,  although  they  were  together  during  the  greater  part  of 
ling  of  that  day. 

further,  when  the  officer,  after  night,  went  to  Thomaa 
s  house,  and  called  Jones  out  to  the  gate  and  informed 
t  he  bad  come  to  arrest  him,  because  he  had  heen  informed 
(Jones)  was  to  meet  Dr.  Hale  next  morning  in  deadly  con- 
lea  did  not  appear  to  he  the  least  surprised  at  this  an- 
ient, nor  did  he  deny  it ;  but  consented,  after  being  told 
.  Hale  had  been  arrested  and  put  under  bond,  to  execute 
Dself  next  morning. 

tnes  did  not,  preTious  to  this,  understand  that  Pointer 
le  arrangements  for  him  to  fight  the  next  morning,  it  would 
tt  nothing  would  be  more  natural  than  for  him  to  disclaim 
1  purpose,  and  at  once  call  upon  hia  friend  Pointer,  who 
iding  near,  either  to  corroborate  the  truth  of  bis  disclaimer, 
plain  what  he  had  done. 

sontended  that  Jones,  upon  being  admitted  to  the  office  by 
rt  of  Appeals  on  the  8th  day  of  September  last,  took  the 

oath,  and  that  is  competent  evidence  in  this  case.  We  are 
J  that  Buch  a  proposition  should  be  contended  for.  It  can- 
aaintained  by  any  authority,  or  upon  any  rule  or  principle 
nee  known  to  ug.  Jones  was  a  competent  witness,  as  we 
nd  bis  evidence  might  have  been  taken  in  this  case.  But 
ot  done.  It  ia  not  for  us  to  inquire  why  it  was  not  done, 
hapa  to  draw  any  inference  from  the  omission  to  do  eo. 
Q  it  not  out  of  place,  however,  to  say  that  his  testimony 
ave  ftfiected  the  results  of  the  case  very  materially. 
irovisions  of  the  Constitution  upon  the  subject  of  duelling 
apted  by  the  Convention  upon  mature  deliberation.  The 
was  thoroughly  debated  by  many  of  the  most  intellectual 
s  of  the  Convention,  and  the  provisions,  as  we  find  them 
!)o&Btitation,  received  the  deliberate  sanction  of  that  body, 
itain  the  Constitution  as  the  supreme  law  of  the  land  is  tin 

every  citizen,  and  more  especially  is  it  the  duty  of  those 
tio  hold  office  under  it.    We  cannot  afibrd,  nor  are  we  in- 
a  ignore  oar  obligations  and  duties  in  this  respect. 
8  the  intention  of  the  framers  of  the  Constitution  to  extir 

possible,  the  practice  of  duelling  in  this  state.  It  was  a 
IS  fact  that  statutory  law  had  proven  wholly  inadequate  to 
CXIU 30 
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prevent  the  evil,  Knd  that  a  law  more  permanent  and  effective 
Eh&n  }egislative  enactment  wu  necessary.  And  in  order  to  pre- 
rent  the  preliminary  steps  towards  the  fighting  of  duels,  it  is  de- 
iilared  that  any  person  vho  shall,  directly  or  indirectly^  give,  accept 
ir  knountiglj/  carry  a  challenge,  shall  he  deprived  of  the  right  to 
liold  office,  thus  denouncing  the  initial  steps  id  the  process  of 
bringing  on  a  fight. 

We  are  of  the  opinion,  from  the  evidence,  that  the  respondent, 
r.  C.  Jones,  did,  on  the  6th  day  of  June  1869,  accept  a  challenge 
Prom  J.  Hale,  a  citizen  of  Kentucky,  to  fight  him  in  single  combat 
iritb  deadly  weapons. 

It  only  remains  for  ns  to  consider  the  question  whether  the  con- 
testant, J.  B.  Cochran,  is  entitled  to  the  office,  or  whether  it  is 
vacant. 

Subsection  8,  article  7,  title  "Elections,"  General  Statutes, 
page  388,  enacts,  that  "  Where  it  shall  appear  that  the  candidates 
receiving  the  highest  number  of  votes  given  have  received  an  equal 
number,  the  right  to  the  office  shall  be  determined  by  lot,  under 
the  direction  of  the  Board.  When  the  person  returned  b  fonnil 
uot  to  have  been  legally  qualified  to  receive  the  office  at  the  time 
of  his  election,  a  new  election  shall  be  ordered.  Where  another 
than  the  person  returned  shall  be  found  to  have  received  the 
highest  number  of  legal  votes  given,  such  other  shall  be  adjudged 
to  bo  the  person  elected  and  entitled  to  the  office." 

It  is  contended  by  the  counsel  of  Cochran,  that  inasmuch  as 
Jones  was  ineligible  to  the  office,  all  who  voted  for  him  threw  away 
their  votes,  and  that  he,  being  the  only  other  person  voted  for,  or 
having  received  the  greatest  number  of  votes  of  any  other  candi- 
date who  was  eligible,  is  entitled  to  the  office. 

We  have  examined  the  quesUon  carefully,  and  but  for  the  length 
which  this  opinion  has  already  reached,  would  review  the  argu- 
ments and  authorities  relied  upon  by  the  counsel  of  the  contestant. 
Whatever  may  be  the  doctrine  or  practice  in  England,  or  in  some 
of  the  states  of  the  Union,  we  arc  satisfied  that  our  statute  is  con- 
clusive of  the  questmn  in  this  state. 

There  is  no  ambiguity  in  the  section  quoted.  The  intention  of 
the  Legislature  is,  we  think,  perfectly  manifest.  It  will  be  ob- 
aerved  that  three  states  of  cases  are  provided  for. 

I^rtL  As  between  the  candidates  receiving  the  highest,  but  ao 
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lumber  of  votes,  the  right  to  the  office  shall  be  determmed 

md.  If  the  caodidftte  receiving  the  highest  number  of  votes 

iffibU,  tben  &  new  election  shftll  be  ordered. 

■d.  If  the  contest  is  between  candidates  eligible  to  the  office, 

le  one  who  has  received  the  highest  number  of  Ugal  votes 

e  entitled  to  the  office. 

le  Legislature  had  intended,  that  in  case  where  there  was  a 
between  candidates,  and  it  should  appear  that  one  of  them 

eligible,  that  the  other,  although  receiving  a  less  number  of 

should  be  entitled  to  the  office,  it  wu  easy  to  have  said  so. 

s  not,  however,  the  language  of  the  section,  nor  can  any 

>nclueion  be  drawn  from  it ;  on  the  contrary,  it  appears,  that 
such  a  case  as  the  one  now  under  consideration,  it  is  ex- 
declared  that  a  new  election  shall  be  ordered :  iStmmona  t. 

1,  1  Duv.  40. 

are  clearly  of  the  opinion  that  the  contestant  is  not  entitled 

office, 
therefore  considered  by  this  Board  that  Thomas  C.  Jones 

gible  to  hold  and  exercise  the  office  of  Clerk  of  the  Court 

)eals,  and  that  the  contestant,  J.  B.  Cochran,  is  not  entitled 
office ;  and  it  le  further  considered  and  adjudged  that  the 

ice  is  vacant,  and  a  new  election  is  hereby  ordered. 

minority  of  the  Board  filed  an  opinion  dissenting  from  the 
ng  conclusions,  on  the  grounds : 

t,  that  the  verbal  reply  by  the  respondent  to  Woodford 
been  objected  to  by  the  latter  was  withdrawn  and  was  not 
the  circnmstances  an  acceptance  of  the  challenge,  and  the 
>ny  showed  that  Pointer's  instructions  from  the  respondent 
Dt  to  commit  him  to  a  duel.  The  offence  therefore  was  not 
nt 

ndly,  that  even  if  the  evidence  were  clear  on  the  first  point, 
istitution  makes  duelling  a  crime  and  prescribes  deprivation 
right  to  hold  office  as  a  punishment ;  and  under  the  Consti- 
if  Kentucky  punishment  for  crime  can  only  be  inflicted  after 
lent  and  conviction  by  a  jury  in  a  court  of  competent  juris- 


lettion  of  jariidiction  here  de-     not  deroid  of  diflcaU^.    Witbonl  wish- 
ve  belie*«,  cnlirslj  novel  and     lag  to  qneatioD  the   coirectneia  of  hi 
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conclusions  we  mast  observe  that  the 
majority  of  the  Board  hardly  answer 
the  objection  that  the  disqualification  of 
daellists  nnder  the  Constitution  of  Ken- 
tucky is  a  punishment.  If  the  object 
of  those  who  made  the  Constitution  was 
to  discourage  duelling,  if  the  disability 
was  created,  as  is  said  in  the  opinion  of 
the  Board,  to  supplement  the  penal  laws 
which  were  found  inefTectnal,  then  it 
does  seem  that  it  is  of  the  nature  of  a 
punishment ;  and  the  disability  of  cler- 
gymen and  of  federal  officers  obviously 
not  created  with  this  view  is  not  parallel. 
But  it  ie  going  too  far  to  say  that  this 
was  the  object  of  the  provision,  or  at 
least  the  sole  object.  In  South  Carolina 
an  Act  of  1812  attached  the  same  dis- 
ability to  those  convicted  of  duelling  or 
challenges  to  light.  In  The  State  v. 
Duponty  2  McCord  334,  it  was  urged 
that  the  law  was  unconstitutional,  on 
what  ground  does  not  appear  in  the 
report,  but  probably  because  the  punish- 
ment was  cruel  or  unusual.  Hugkr,  J., 
decided,  however,  that  the  disqualifica- 
tion for  office  was  no  part  of  the  penalty, 
but  a  result  flowing  from  conviction. 
The  better  position  for  the  Kentucky 
Board  to  have  taken  would  seem  to  be 
that  the  disqualification  of  duellists  in 
their  state  was  imposed  for  political 
reasons  rather  than  created  in  terrorem. 
By  the  common  law  killing  in  a  duel 
is  murder,  in  principal  and  seconds, 
whether  challenging  or  challenged :  I 
Hale  P.  C.  452,  where  the  decision  of 
8ir  Edward  Coke  in  Tavemer^s  Cosef 
3  Bulstrode  171,  is  cited.  The  giving 
or  receiving  a  challenge  to  fight  is  in- 
dictable at  common  law  as  tending  to 
make  others  break  the  peace :  4  Black. 
Com.  144  ;  Rex  v.  Rice,  3  East  581. 
In  none  of  the  American  states,  so  far 
as  we  know,  is  the  common  law  al- 
tered, except  in  California,  where  homi- 
cide in  a  duel  is  not  murder,  but  a 
statutory  offence  :  Terry  r.  Bartlett,  14 
Cal.  657  ;  but  in  nearly  all  of  them 
there  are  strict  legislative  enactments 


declaring  and  enforcing  the  coninion 
law,  and  often  constitutional  provisions 
similar  to  that  of  Kentucky. 

The  severe  penalties  denounced  against 
all  concerned  in  challenges  to  fight; 
those  who  give,  those  who  accept,  and 
those  who  carry  them  or  perform  any  of 
the  usual  duties  of  seconds  ;  make  it  an 
important  question  what  constitutes  the 
offence  under  the  statutes. 

Challenges  to  fight  with  weapons  not 
deadly,  as  with  fists,  are  obviously  not 
within  the  spirit  of  the  statutes,  if  even 
within  their  letter,  and  the  indictments 
always  allege  that  the  weapons  were  to 
be  deadly. 

It  has  repeatedly  been  held  that  no 
particular  form  of  words  is  necessary  to 
constitute  a  challenge,  and  it  is  gener- 
ally immaterial  whether  the  offer  be 
written  or  oral.  It  is  necessary,  how- 
ever, that  the  proposition  should  be  a 
serious  one,  and  not  by  way  of  banter 
or  braggadocio  ;  and  the  question  of 
intent  is  for  the  jury.  Thus  in  The 
State  V.  Stricklandj  2  Nott  &  McCord 
181,  the  defendant,  as  the  prosecutor 
expressed  it,  *'  bantered  him  to  go  out 
into  the  old  field  to  fight  a  duel,"  to 
which  he  replied  he  did  not  fight  in  that 
way,  and  that  he  had  no  gun.  De- 
fendant told  him  to  go  and  get  a  gun, 
and  offered  to  lend  him  ammunition. 
Other  witnesses  denied  that  the  defend- 
ant used  the  word  duel.  It  appeared 
that  he  said  he  would  defeat  the  prose- 
cution as  the  law  required  a  written 
challenge.  The  question  was  submitted 
to  the  jury  whether  there  was  sufficient 
proof  of  a  challenge  to  fight  with  deadly 
weapons,  or  whether  it  was  a  mere 
effusion  of  passion  and  expression  of 
empty  threats  without  any  serious  in* 
tention  or  expectation  of  a  duel.  Upon 
a  yerdict  of  guilty^  the  court  in  banc 
refused  a  new  trial.  In  Ivey  v.  The 
Stale,  12  Ala.  277,  the  same  principle 
was  decided.  The  defendant  came  to 
the  prosecutor  and  told  him  he  bad 
come  to  have  a  difficulty  with  him,  and 
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;ht  him  in  an;  wty  and  ia  any 
nd  A  lew  minnw*  ftf^erwardi 
lii  hand  dd  a  pistol  loid  the 
jf  to  prepare  himself.  Tho  jury 
been  ilirecled  by  the  juJge  lo 
e  wficiher  a  Bght  with  deadly 
was  intended,  the  charge  «u 
1  on  error  by  the  Soprema 
To  the  umg  eRect  ii  Slalt  v. 
6  Black.  SO.  CoiHiKonwrullJ,  v. 
J.  J.  Manhall  119,  wu  a  cons 
letter  or  the  dereDdanl  allej^d 
challenge  waa  excluded  from 
OQ  the  ground  that  ita  coaleali 
amount  lo  a  cballenijie  within 
ling  or  the  statute,  and  conse- 
iid  not  conduce  to  support  the 
natoined  in  the  indictment. 
rt  of  Appeals  reversed  the  court 
I  the  ground  that  the  letter 
ive  been  subniiHed  to  the  jury, 

g  the  opinion  :  ' '  The  letter  of 
laint  upoo  its  face  enough  Co 
I  if  it  really  waa  hia  intention 
ige  Twiman  to  a  combal  w'ntt 
ras  a  procedure  very  difterent 
I  ordinary  course  taken  by 
There  were  no  seconds  pro- 
d  it  is  singular  that  one  man 
laltenge  another  to  meet  him 
id  that  they  should  by  them- 
I  a  dispute  with  rifles  and  wiih- 
riends  to  prescribe  rules  or  to 
ey  were  fairly  executed,  ^till, 
d  desperation  mtglil  drire  a 
uch  a  tighC.  It  is  moreOTer 
hit  Han  should  consent  lo 
u  such  terms,  a  man  lo  whom 
en  he  applies  the  epithets  of  a 
lackguard  and  companion  for 
Under  Ihia  view  of  the  letter 
tnggeiM  itself  that  the  whole 
■  no  more  than  a  bullying 
•  •  Whether  this  was  the  de- 
art,  or  whether  in  good  earnest 
led  and  desired  to  fluht  with 
I  challenged  accordingly,  be- 
the  jury  ui  determine." 
eged  challenges  must  hare  the 


general  character  of  a  reTuiVid'on,  dt- 
mattd  or  requnl,  to  fight  with  deadly 
weapona.  The  expression  of  a  raadi- 
neiB  to  accept  a  challenjte  does  nol 
amount  to  a  challenge,  though  it  may  to 
•  misdemeanor  at  common  law  :  Con- 
monwmlllt  r.  Tihb;  I  Dana  584.  In 
(hii  case  the  defendant  had  aaid  (o 
another,  "  I  will  fight  you  with  ■  pistol 
or  a  rifie  from  one  step  to  a  hundred 
yards,"  and  it  was  held  that  the  jury 
were  entitled  to  acquit.  This  principle 
is  recognised  in  Aiilgtr  t.  Tit  Slate,  34 
111.  486,  one  of  the  latest  American 
coses  on  the  subject. 

The  place  where  the  duel  wu  lo  b« 
fought  neeJ  not  be  averred  or  proved  ; 
the  offence  against  the  public  peace  ia 
complete  when  the  challenge  is  given. 
Id  /i«j  ».  Thi  Slate,  the  offer  waa  to 
fight  in  any  place ;  in  The  Slalt  r. 
Taylor,  3  Brevard  343.  the  challenge 
was  glren  in  South  Carolina  to  fight  in 
Georgia ;  in  The  State  t.  Farrier,  1 
Hawk.  4B1,  the  challenge  was  in  North 
Carolina  to  fight  in  South  Carolina.  In 
all  these  cases  the  jurisdiction  of  the 
locality  of  the  challenge  was  upheld. 

In  CommoBiKalii  v.  Sort,  Thacher'a 
Criminal  Cases  390,  there  was  a  chal- 
[en(;e  in  Msisachnseits  and  a  duel  in 
Rhode  Island.  It  wns  held  by  Tka- 
CHLR,  J.,  that  whatever  might  ha  the 
law  of  Rhode  Island,  the  challenge  was 
an  offence  cognisable  in  MassachuBctls, 
and  ho  cited  R^i  v.  BuriUit,  1  B.  & 
Aid.  95,  where  it  is  held  Ihat  where  a 
misdemeanor  is  committed  partly  in  one 
county  and  partly  in  another  it  may  be 
tried  in  eillier. 

In  an  indiermenl  for  a  challenge  it  is 
not  necessary  to  sel  forth  a  copy  of  the 
challenge,  and  if  it  varies  slightly  from 
the  original,  preserving  the  sense,  it 
seems  that  such  variance  is  not  fatal : 
Siiilf  V.  Farrier,  supra.  Prohahlj-  the 
law  Inid  down  by  Thachbr,  J.,  in  the 
Boston  municipal  court  is  aniversal ) 
that  upon  the  trial  of  an  indictment  for 
sending  a  challenge  it  is  sufficient   to 
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Mw  thit  a  eh&IICDg«  tu  lent  cither  t. />ap«,3DanB41S,  WBiadeciiionariftg 

f  letter  or  b7  won!  of  moalh,  without  lame  court  in  the  aame  term,  in  irhicli 

rodacing   the  letter,  thoagh   If  it   be  Ibe  jadgment  of  the  eoon  belov  ids- 

rerrod  that  a  letter  wae  aenl  that  fact  Mining  a  demurrer  to  an  indiclnieni  far 

iu9t    be    prored:     CommoHweaUk    t,  challenging  was  reTcrsed.     The  ioilici- 

Tooper,  Thacher's  Criminal  Caaei  400,  menl   cuninined  a  copy  of  the  allfged 

ee  al<0  Bnxn  t.  Comnoamallh,  S  Vir-  challenge,  apparentlj  merelj  a  dcm'anrt 

inia  Cases  57fl.      In  Commoaioeallh  r.  for  satisfaction,  hnt  there  were  alleca- 

iouan,    8   Dana   397,  the   indictment  tiont  thai  the  letter  wai  intended  and 

liarged  that  the  dofendanl  accepted  a  nnderstood  ag  a  challenge  to  fight  with 

Tilten  challenge   to  fight  with  deadl;  deadly  weapons,  and,  further,  ihat  the 

■eapons,    vii. :   with   pistols,    "which  intent  was   to  fight   it.   In  wit:   with 

'riling,"  it  lajs,  "  is  as  follows,"  re-  piilols.     Held,  thai  the  indictment  wii 

itingn  letter  which  without  being  more  good  on  its  face,  for  the  tme  intent  and 

aplicit  in  its  object  requires  "that  ulii-  meaning   of   the    supposed    challenge 

late  arrangement  cuslomarj  under  sach  might  be  shown  upon  the  trial  br  proof 

ircnmstancea,"  and  arers  acceptance  of  oral  or  written.     These  last  twodeti- 

iich  challenge  hy  a  letter  also  recited  sions  are  affirmed  in  two  late  Kentnckr 

1  fnll.     A  demurrer  to  the  indictment  cases  ;  Moody  t.    CominomBealtk,  4  M«t' 

Bving  been  npheld  below  the  Court  of  calfe  1,  and  Htffrth  t.   CimmBtmtailii, 

Lppeala  affirmed  this  jadgment,  holding  Id.  5. 

tat    without    this    correspondence    the  It  seems  from  CommomBttdtk  t.  BaA, 

harfre  iroald  haTe    been  sufllcient,  or  supra,  and  Mo«/yv.  Ciimmoniiwa'iJi,  Ihal 

'ith  it  had  there  been  an  averment  that  CTidence  as  to  the  eorfe  daillo  is  not  ad- 

lie  parties  intended  and  nnderatood  the  missible,  at  least,  aawas  said  in  thelatt 

itter  as  a  challenge.     Then  the  corres-  case,  without  producing  the  code ;  and 

ondence  would   hare  been   eridence,  this  might  be  a  difficult  mailer. 
nd  olher  proof  would  hare    been  ad>  G.  H.  F. 

lissihle  to  show  the  ii 
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UNITED  STATES  v.  PETERSBURG  JUDGES  OF  ELECTION. 

INITED  STATES  t.  PETERSBURG  REGISTRARS  OF  ELECTION. 

The  Fourteenth  Amendment  declare*  what  shall  constitute  citiianship  of  the 
Inited  Stales  a*  well  as  of  the  several  sMtes,  and  gires  Congress  the  power  to 
roteci  the  citizen  in  ail  ihe  franchises,  rights  and  priTitegee  which  belong  to  him 
ither  as  a  citizen  of  the  United  States  or  of  a  state. 

The  rights  which  are  given  to  a  citizen  bj  a  state,  anch  as  the  right  to  toib 
rhen  posMuaing  certain  qnalifications,  may  be  modified  or  taken  awa;  by  thestale, 
nd  the  United  Sutea  cannot  interfere,  but  ao  long  as  the  right  remains,  tha 
Inited  Swiea  has  the  power  to  protect  him  in  its  enjoyment  and  exerciae. 

Bighia  which  do  not  ariae  from  citizenship  but  accrue  to  men  as  men,  soch  aj 
he  security  of  life  and  property,  remain  under   Ihe  eiclnsiTe  protection  of  lli* 

The  Enforcement  Act  of  May  31it  1870,  providing  for  the  punishment  of  oh- 
tmcting  voters,  is  appropriate  legislation  to  enforce  the  Fourteenth  AmenilmcDi, 
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Ihenfore,  conitinitionat ;  >nd  ui  indictmant  nndar  it  ehargtnK  the  prermi- 
legitlf  qaalifled  cLtiuni  of  Tirginia  (ram  voting,  tad  th«  refusal  lo  regia- 
eitiiena  as  Toieri  in  valid  and  Bafficient,  atihangh  U  doe)  not  charge  chat 
were  done  on  accooat  of  the  raca,  color,  or  previooi  eondUion  of  aerrilude 


iSB  were  demurrers  to  indictnients  charging  the  defendants 
□lawfully  preventing  certain  citizens  of  Virginia  from  voting, 
cts  are  set  out  ante  p.  105,  where  the  opinion  of  Huohes, 
;iveQ.     Subsequently  the  following  opinion  was  filed  by 

v,  Circuit  J. — It  is  conceded  in  the  argument  that  had  this 
t  an  election  for  members  of  Congress  or  for  Presidential 
s  the  demurrer  would  have  been  bad ;  or  that  if  the  pleader 
arged  that  the  unlawful  obstruction  was  on  account  of  the 
!olor  or  previous  condition  of  servitude  of  the  electors,  no 
;ould  have  been  found  with  the  indictment.  But  this  was 
a  Federal  election,  nor  does  the  indictment  charge  that  the 
ction  was  made  on  account  of  race,  color  or  previous  condi- 
'  Bervitude. 

question  then  is  whether  or  not  there  is  constitutional 
in  Congress  to  protect  a  citizen  of  the  United  States  qiia 
in  the  «:icrciBe  of  the  elective  franchise  either  by  force  of 
arteenth  or  Fifteenth  Amendment  of  the  Constitution. 
Eenship  of  the  United  States  prior  to  the  passage  of  these 
menta  was,  to  say  the  least,  but  an  ill-deSned  relation.  It 
'  many  thought  to  be  derivative,  and  not  direct.  A  person 
3  a  citizen  of  the  United  States  by  force  of  his  citizenship 
e  one  of  the  states.  It  was  as  a  citizen  of  a  state  that  he 
right  to  sne  in  Federal  courts,  and  hence  a  large  number  of 
low-citizens  during  the  late  civil  war  were  led  to  think  that 
r  first  became  citizens  of  the  state,  and  indirectly  through 
dstioD  citizens  of  the  United  States,  their  allegiance  was 
le  to  the  state,  and  secondarily  to  the  United  States. 
:ems  to  me  that  the  object  of  the  first  clause  of  the  first  sec- 
'  the  Fourteenth  Amendment  was  to  -settle  this  question  of 
nee  for  ever,  and  to  make  the  United  States  a  nation  by  de- 
;"that  all  persona  bom  in  the  United  States  are  citizens 
r,"  owing  allegiance  upon  birth,  and  that  consequently  the 
to  protect  sncb  persons  as  owed  this  allegiance  belonged  to 
lited  States  as  fully  as  the  power  to  protect  its  citizens  for 
rposes  of  its  organization  inheres  in  any  other  nation. 
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Whether  %  person's  duty  to  the  state  or  to  the  Unit«d  Slates  ia 
jaramount,  was  the  question  fundamental  in  the  war ;  and  after 
he  expenditure  of  so  much  blood  and  treasure,  the  people  through 
heir  legislatures  thought  it  not  right  to  leave  the  matter  doubtful, 
ind  BO  declared  in  this  amendment  that  not  only  are  all  persons 
)orn  or  naturalized  in  the  United  States  citizens  thereof,  but  are 
ilso  citizens  of  the  states  wherein  they  reside,  thus  establishing 
lat  only  what  constituted  citizenship  of  the  United  States,  but,  bo 
ar  as  thia  description  of  persons  is  concerned,  what  constitute'l 
dtizenship  of  a  state. 

Congress  is  empowered  to  enforce  these  two  relations  crested  by 
his  amendment  by  app-opriate  legUlation.  It  has  seen  fit  since 
he  adoption  of  it  to  legislate  upon  the  right  to  vote  only. 

It  is  objected  to  this  legislation,  which,  so  far  as  these  cases  are 
loncerned,  is  contained  in  the  4th  section  of  the  Act  of  May  30tb 
1870,  which  provides  "That  if  any  person  by  force,  bribery, 
hreats,  intimidation,  or  other  unlawful  means,  shall  hinder,  delay 
tr  prevent,  or  obstruct  any  citizen  from  doing  any  act  required  to 
)e  done  to  qualify  him  to  vote,  or  from  voting  at  any  election," 
tc,  that  the  right  to  vote  is  not  a  privilege  or  immunity  of  a  citi- 
len  of  the  United  States  as  such,  and  that,  therefore,  it  does  not 
;ome  within  the  power  of  Congress  to  legislate  concerning  it. 

But  the  Constitution  of  the  state  of  Virginia  declares  in  its 
bird  article  that  "  every  male  citizen  of  the  United  States,  twenty- 
ine  years  of  age,"  who  shall  have  the  requisite  qualifications,  shall 
lave  the  right  to  vote ;  and  now  the  question  is,  as  the  right  to 
rote  at  an  election  in  Virginia  is  not  a  right  absolute,  dependent 
lolely  upon  citizenship,  but  a  right  which  the  state  may.  modify 
md  control,  has  Congress  the  power,  where  and  while  the  right  is 
;iven,  to  protect  a  citizen  in  the  exercise  of  it? 

It  may  be  fairly  concluded  that  what  is  meant  by  citizenship  of 
,he  state  is  the  same,  so  far  as  the  power  to  protect  that  relation 
;oes,  though  it  may  not  be  co-extensive  in  the  privileges  given,  as 
s  meant  by  citizenship  of  the  United  States. 

A  state  baa  the  undoubted  right  to  control,  protect,  tax  and  sum- 
non  to  arms  its  citizens  to  promote  the  objects  for  which  it  exists. 
Ind  when  the  Fourteenth  Amendment  declares  that  all  persons 
)orn  within  the  Jurisdiction  of  the  United  States  are  citizens  of  the 
itate  in  which  they  reside,  every  such  person  becomes  liable  to 
:heBe  burdens  and  is  entitled  to  this  protection.     This  will  be  ad- 
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When  the  same  amendment  declares  that  each  persons 

<  cititena  of  the  United  States,  it  must  mean  that  they  shall 
the  same  reUtioQ  to  the  General  Government  so  far  as  its 
3  are  concerned.  These  purposes  vre  are  not  left  in  doubt 
or  the  Constitution  of  the  United  States  declares  in  its 
le  that  the  object  of  the  goremment  is  to  form  a  more  per- 
ion,  establish  justice,  insure  domestic  tranquillity,  provide 
common  defence,  and  to  secure  the  blessings  of  liberty  to 
:s  and  our  posterity. 

ever,  therefore,  if  a  state  had  these  objects  for  its  organi- 
it  might  require  its  citizens  to  do  or  to  refrain  from  doing 
ote  them,  it  seems  to  me  the  United  States  may  require. 
ixenship  which  owes  allegiance  to  each  is  now  created  by 
e  paragraph  of  the  Fourteenth  Amendment,  and  each  may 
I  its  citizens  to  enforce  them,  or  defend  them  in  so  doing, 
publican  form  of  government  the  duty  of  voting  is  as  re- 
e  a  burden  aM  that  of  bearing  arms.  The  government  cannot 
thout  the  power  to  require  both ;  and  if  it  may  protect  the 
in  the  one  obligation,  I  see  no  reason,  if  it  be  desired  to 
I  its  existence,  it  may  not  do  so  in  the  other. 
erefore,  a  state,  by  virtue  of  a  person's  relation  to  it  as 
claims,  and  has  always  claimed,  the  right  to  protect  him 
xercise  of  a  right  granted  by  the  United  States,  surely  the 
States  is  not   claiming  unlawful  authority  when  it  un- 

<  to  protect  one  of  its  citizens  in  a  right  granted  by  a  state 
IS  a  citizen  of  the  United  States.  Now  the  right  to  vote 
ederal  election  is  bestowed  by  the  Constitution  of  the 
States  upon  such  citizens  of  the  states  as  have  the  requisite 
ttions  for  electors  of  the  most  numerous  branch  of  the  state 
ire.  The  state  prescribes  the  qualifications  for  snch  electors ; 
ig  designated  by  the  state  through  qualifications  prescribed, 
itod   States  grants  them   the  right  to  vote  at  a  Federal 

J  state   by  its  laws  protects  its  citizens   in  the  exercise 

right,  with  which,  not  the  state,  bat  the  United  States 

them. 

is  be  within  the  power  of  the  state  by  virtue  of  the  citizen- 
its  citieene,  why  may  not  the  United  States  protect  its 
to  the  fullest  extent  in  a  right  with  which  a  state  clothes 
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But  this  Fourteenth  Amendment  goes  much  farther  than  this. 
It  declares  that  all  persons  bom  or  naturalized  in  the  United 
Stages  are  citizens  of  the  state  wherein  they  reside,  and  that  Con- 
gress shall  enforce  this  by  appropriate  legislation. 

That  which  constitutes  citizenship,  if  it  be  not  the  mere  privilege 
of  calling  oneself  citizen,  must  be  tho  prerogatives,  franchises, 
rights  and  privileges  which  the  state  governments  grant  to  those 
occupying  that  relation,  in  return  for  the  performance  of  the 
duties  which  spring  from  allegiance  and  citizenship ;  and  unless 
this  amendment  was  inane,  fruitless  and  ineifectual,  it  must  mean 
that  Congress  by  appropriate  legislation  can  protect  the  citizen  of 
a  state  in  tho  exercise  of  all  the  rights  conferred  upon  him  as 
such,  and  which  distinguish  him  from  thoso  who  are  aliens  or 
merely  residents  in  the  state. 

The  exercise  of  this  power  on  the  part  of  the  United  States  can 
in  nowise  interfere  with  tho  right  of  the  state  to  prescribe  the 
qualifications  of  citizens  to  vote,  nor  with  their  privileges  and 
immunities  in  any  other  respect.  That  power  remains  as  hereto- 
fore with  the  state,  with  the  exception  that  they  shall  not  moke 
race,  color  or  previous  condition  of  servitude  a  ground  of  distinc- 
tion. It  only  asserts  the  power  of  the  United  States  in  return  for 
his  allegiance  to  protect  the  citizen  in  the  rights  which  the  Federal 
Government  grants,  and  in  such  as  the  states  from  time  to  him  vol- 
untarily bestow  upon  him,  and  which  they  can  continue  or  with- 
draw at  pleasure. 

There  is  a  citizenship  of  the  states  and  a  citizenship  of  the 
United  States. 

What  the  states  may  do  by  reason  of  this  relationship,  the  United 
States  may  do.  To  give  any  other  construction  to  the  clauses  of 
the  "14th  Amendment  we  have  been  considering,  would  be  to  say 
that  everybody  born  or  naturalized  in  the  United  States  had  a 
right  to  call  himself  citizen,  and  that  the  amendment  drew  the  rela- 
tion of  citizenship  no  closer  than  before  its  adoption ;  and  that  in 
*  view  of  the  great  contest  just  over,  the  people  adopted  an  amend- 
ment declaring  every  one  bom  or  naturalized  in  the  United  States 
a  citizen,  and  that  Congress  might  enforce  that  nominal  relation, 
and  the  empty  claim  to  be  called  such,  by  appropriate  legislation. 

To  overrule  this  demurrer,  it  is  necessary  to  claim  only  that  the 
sovereignty  of  the  United  States  is  equal  in  its  sphere  for  the  pro- 
tection of  the  rights  and  privileges  of  citizens,  to  that  claimed  by 
the  states  in  the  protection  of  their  own. 
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does  this  coDstmction  of  tbe  amendment  interfere  with  the 
i  of  the  Supreme  Court  in  what  is  known  as  the  Slaughter- 
ta»e. 

right  to  slaughter  animals  within  the  limits  of  the  city  of 
>rleans  was  not  a  right  appertaining  to  citizenship  at  all. 

might  do  it ;  but  in  these  cases  the  right  to  vote  is  given  tc 

zcns  of  the  United  States  aa  such,  and  no  one  else  can  exer* 

It  is  an  immunity,  a  defence,  a  privilege  peculiar  to  thai 

n,  and  is  not  shared  in  common  with  all  persons  whatsoever. 

not  personal  to  a  man  by  reason  of  his  manhood  at  common 

It  is  the  endowment  of  the  state,  peculiar  to  citizenship. 

ire  the  state  was,  men  had  certain  rights  which  belonged  to 

lecause  they  were  men.    As  our  declaration  of  independencE 

es,  men  are  bom  with  certain  inalienable  rights. 

ae  rights  we  do  not  contend  the  14th  Amendment  empowen 

lited  Slates  to  protect.    It  is  only  such  rights,  privileges  aac 

lities  as  the  State  or  the  United  States  confers  upon  then 

le  of  their  citizenship  to  the  United  States,  that  the  laws  of 

nited  States  can  insure. 

!  fear  that  this  construction  will  draw  into  the  United  Statei 

all  coses  of  offences  against  the  person  and  property  of 
luals  is  groundless. 
!  rights  which  are  inalienable  and  belong  to  men  as  men,  anc 

citizens,  are  life,  liberty,  and  the  pursuit  of  happiness.  Th< 
to  be  secure  in  one's  person  or  property  is  not  peculiar  tt 
iship.  Citizens  share  that  with  aliens.  Offences  againsi 
;rson  aa  well  as  those  against  property  are  cognisable  in 
ate  courts,  except  where  the  controversy  arises  betweei 
IS  of  different  states,  a  choice  of  fomm  is  given  ;  but  all  auct 
!gea  as  are  peculiar  to  citizenship  this  14th  Amendment 
as  to  me,  was  adopted  to  enforce. 

1  all  that  the  Supreme  Court  decided  in  the  Slaughter-housi 
was  that  the  United  States  by  force  of  the  14th  Amendmen 
>t  clothed  with  authority  to  enforce  the  rights  common  to  al 
}iit  those  only  peculiar  to  citizenship. 
!  right  to  vote  is  not  the  common  right  of  all  persons  resi 
n  Virginia.  It  is  not  the  right  of  all  citizens  of  Virginia  j>ei 
rause  a  person  might  bo  a  citizen  of  Virginia  who  is  not  i 
I  of  the  United  States,  and  the  Constitution  of  the  stati 
s  the  right  to  vote  upon  citizens  of  the  United  States  solely 
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The  demurrer  insists  upon  it,  that  as  the  state  has  passed  no  law 
abridging  the  right  of  citizens  in  any  particular,  the  indictment  is 
bad.  This  view  leaves  out  of  consideration  the  final  clause  of  the 
14th  Amendment,  which  empowers  Congress  to  enforce  its  provi- 
sions by  appropriate  legislation.  The  mischief  to  be  prevented  by 
the  14th  Amendment  was  the  obstruction  of  the  citizen  in  the 
exercise  of  the  rights  of  citizenship,  whatever  they  firom  time  to 
time  might  be.  There  is  no  way  as  yet  pointed  out  by  which  a 
state  can  be  punished,  and  the  mischief  sought  to  be  prevented 
might  be  flagrant  in  violation  of  state  law,  or  without  any  color  of 
authority  under  it. 

The  white  people  in  Virginia  might,  without  law  or  in  spite  of 
it,  determine  that  no  colored  man  should  vote,  and  the  colored 
people  in  South  Carolina  might,  in  the  same  unlawful  manner, 
unite  to  violently  obstruct  their  white  fellow-citizens  from  exer- 
cising the  elective  franchise.  The  mischief  to  be  prevented  would 
be  flagrant,  and  yet  if  this  demurrer  be  good,  no  remedy  could  be 
found.  Now  Congress,  in  this  view  of  the  case,  has  thought  it 
appropriate  legislation  to  punish  the  individuals  who  commit  the 
wrong,  whether  under  color  of  state  authority  or  without  pretending 
to  any  authority  at  all.  Who  can  say  that  this  is  not  appropriate 
legislation  ? 

It  remedies  the  existing  evil ;  and  a  law  which  accomplishes  or 
tends  to  accomplish  a  purpose  required  by  the  Constitution  to  be 
effected,  cannot  be  said  by  a  judicial  tribunal  to  be  inappropriate: 
Fugitive  Slave  Law,  Act  Sept.  18th  1850. 

In  answer  to  the  objection  that  these  indictments  do  not  allege 
that  the  obstruction  had  was  done  on  account  of  race,  color,  or 
previous  condition  of  servitude,  it  is  sufficient  to  say,  that  the  sta- 
tute under  which  the  indictments  are  drawn  uses  no  such  language ; 
and  it  is  most  generally  sufficient  in  setting  out  in  pleading  a  statu- 
tory offence,  to  use  the  words  of  the  statute  creating  it. 

But  if  it  be  contended  that  the  only  power  Congress  had  to  pass 
the  statute  was  that  granted  by  the  15th  Amendment,  which  pre- 
vents discrimination  among  voters  on  account  of  race,  color,  or 
previous  condition,  &c.,  and  authorizes  appropriate  legislation  to 
prevent  such  discrimination,  there  is  answer  to  it  in  this,  that  it  is 
impossible  to  prove,  though  the  fact  may  be  so,  if  a  body  of  colored 
men  in  South  Carolina  assault  and  beat  fifty  white  people  at  the 
polls  and  prevent  their  voting,  and  at  the  same  time  knock  two 
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people  dovn,  that  this  vss  done  on  account  of  race  or 
Congress  thought  to  cut  the  thing  up  by  the  roots,  and 
what  ia  really  and  practically  the  only  appropriate  legis- 
s  any  person  who  has  seen  the  efforts  to  enforce  this  section 
ow,  that  no  person  shall  disturb  another  at  an  election  to 
his  exercise  of  the  fruiohise ;  and  as  the  greater  includis 
if  he  can  do  so  from  no  motive  he  cannot  do  it  because  of 
lor,  or  previous  condition,  kc 
from  these  considerations  we  have  drawn  the  following  con- 

Phat  by  the  14th  Amendment  to  the  Constitution  thp 
aavc  provided  a  citizenship  to  the  United  States  direct, 

and  paramount,  springing  from  birth  within  its  jurisdic- 
by  statutory  naturalization. 

'hat  what  the  states  have  claimed  to  do  by  virtue  of  their 
n  power  over  their  citizens,  the  United  States  may  do  over 
;n3  by  virtue  of  its  sovereign  power  and  the  direct  relation- 
B  established. 

'hat  while  the  14th  Amendment,  In  furtherance  of  this 
clares  that  no  state  shall  make  or  enforce  any  law  contrary 
provision,  it  likewise  declares  that  Congress  shall  enforce 
ndment  by  appropriate  legislation.  And  that  as  Congress 
)unish  a  state  qua  state,  it  is  appropriate  legislation  within 
aing  of  the  statute  to  attain  its  end,  i.  e.  the  protection  of 
en  in  his  right  to  vote  by  punishing  the  individuals  who 

him  in  its  exercise. 

that  even  nnder  the  Fifteenth  Amendment,  where  ezperi- 

i  shown  the  obstruction  of  voters  on  account  of  race  and 

lOot  be,  in  the  judgment  of  Congress,  otherwise  prevented, 

ropriate  legislation  to  provide  by  statute  that  no  socb  ob- 

I  shall  take  place  at  all. 

hat  this  construction  of  the  14th  and  15th  Amendments 

affect  the  rights  of  the  states  to  define  the  rights  of  citixon- 
r  does  it  draw  into  the  jurisdiction  of  the  United  States 
be  question  of  the  invasion  of  the  rights  of  persons  or 
,  as  such.  It  concerns  only  the  rights  which  distinguish 
aa  dtizens,  and  which  they  hold  in  that  character. 
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Supreme  Court  of  Nebraska. 
MILTON  RODQERS  v.  OMAHA  HOTEL  CO.,  AND  OTHERS. 

A  mechanic's  statutory  lien  for  work  done  and  material  fombhed  in  the  erec- 
tion of  a  hoose  is  assignable. 

The  difference  between  statutory  liens  and  common-law  liens  depending  on  pos- 
session, discussed. 

Milton  Rodgers  filed  his  petition  in  the  District  Court  of 
Douglas  county  against  the  Omaha  Hotel  Company  and  lien- 
holders  thereon,  seeking  to  foreclose  a  certain  mortgage  on  the 
hotel  owned  by  said  company.  Samuel  Cafferty,  Richard  Withnell 
and  John  Withnell,  three  of  the  defendants,  answered  said  peti- 
tion, setting  forth  that  they  and  one  Kahler  had  furnished  certain 
materials  and  performed  certain  labor  in  and  about  the  erection  of 
said  hotel  in  pursuance  of  a  written  contract,  and  that  on  the  9tb 
day  of  November  1872,  they  filed  an  account  of  such  labor  and 
material  in  the  office  of  the  county  clerk  of  said  county.  The 
court  found  that  there  was  due  said  defendants  the  sum  of  $10,000, 
and  the  same  was  a  valid  and  subsisting  lien  on  the  hotel  building 
and  the  lots  on  which  it  stands,  and  that  said  lien  had  been  assigned 
by  said  defendants  to  one  Charles  W.  Hamilton,  with  authority  to 
prosecute  the  same  to  judgment.  The  case  was  brought  here  by 
appeal. 

The  opinion  of  the  court  was  delivered  by 

Maxwell,  J. — The  only  objection  raised  by  the  plaintiff  is, 
that  a  mechanic's  lion  cannot  be  assigned  so  as  to  entitle  the 
assignee  to  maintain  an  action  to  foreclose  the  lien. 

Liens  of  this  kind  were  clearly  defined  and  regulated  in  the  civil 
law,  but  were  unknown  to  the  common  law.  The  proceeding  is 
entirely  statutory.  The  common-law  right  of  lien  arose  in  three 
cases.  First  When  the  bailee  had  bestowed  labor  or  expense  to 
alter  or  improve  chattels.  Second.  When  the  bailee  was  compella- 
ble to  receive  the  chattel,  as  in  case  of  a  carrier.  Third.  When 
the  party  in  possession  had  saved  the  chattel  from  peril  by  sea,  or 
had  recovered  it  after  actual  loss  at  sea,  or  capture  by  an  enemj: 
2  Cooley's  Blackstone  452,  note.  In  all  these  cases  possession 
was  necessary  to  enforce  the  lien,  and  if  the  bailee  parted  with 
the  possession,  his  lien  was  gone.  The  courts  have  held  that  these 
liens  are  personal,  and  cannot  be  transferred,  and  it  is  sought  to 
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Jie  same  principle  to  mocbanics'  liens.  At  common  Ifiw  the 
sent  of  a  chose  in  action  was  entirely  prohibited :  Coke 
)[i  266,  a. ;  10  Coke  47 ;  Greenly  and  Kellog  v.  Wilcockt, 
l8.  1 ;  Eodgt&n  v.  Dexter,  1  Crdnch  847 ;  although  in  equity, 
lignee  might  maintain  an  action  in.  bin  own  name;  such  an 
nent  being  regarded  as  a  declaration  of  trust  and  authority 

assignee  to  reduce  the  interest  to  possession.  In  the  case 
tier  V.  MiUer,  4  T.  R.  820,  the  court  held  "  it  is  true  that 
ly  the  courts  of  law  did  not  take  notice  of  an  equity  or 
or  trusts  are  within  the  original  jurisdiction  of  a  court  of 
;  but  of  late  years  it  has  boea  found  productive  of  great 
e  to  send  the  parties  to  the  other  side  of  the  hall.  Whcr- 
is  court  has  seen  the  justice  of  the  case  has  been  clearly 
le  plaintiff,  they  have  not  turned  him  round  on  this  ohjec- 
Then  if  this  court  will  take  notice  of  a  trust,  why  should 
}t  of  an  equity  ?     It  is  certainly  true  that  a  chose  in  action 

strictly  be  assigned,  but  this  court  will  take  notice  of  a 
uid  consider  who  is  beneficially  interested ;"  and  although 
on  was  thereafter  permitted  to  be  maintained  in  the  name 
assignor  for  the  use  of  the  assignee,  yet  assignments  were 
'ored  at  law.  Section  28  of  the  Code  of  Civil  Procedure 
is  that  the  "assignee  of  a  thing  in  action  may  maintain  an 
thereon  in  his  own  behalf  without  the  name  of  the  assignor." 
I  42  provides  that  "in  case  of  transfer  of  interest,  the 
may  be  continued  in  the  naibe  of  the  original  party,  or  the 
nay  allow  the  person  to  whom  the  transfer  is  made  to  be 
ited  in  the  action."  An  action  of  this  kind  can  be  main* 
by  the  assignee,  unless  the  lien  is  strictly  personal,  so  that 
It  the  moment  it  is  transferred.  Oar  statute  provides  that 
le  account  is  made  and  filed  as  required  by  law,  it  "shall 
le  commencement  of  such  labor,  or  furnishing  such  material, 
'  two  years  after  the  completion  of  such  labor,  or  furnishing 
laterials,  operate  as  a  lien  on  the  several  descriptions  of 
res  and  buildings  and  the  lots  on  vhicb  they  stand."  Its 
lance  in  no  sense  depends  on  retaining  possession  of  the 
y.  It  is  as  complete  and  ample  security  for  the  payment 
debt,  as  a  mortgage  of  the  same  interest.  It  depends  on 
ingencj  for  its  continuance  daring  the  time  prescribed  by 
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"  There  are  three  points  to  be  considered  in  the  construction  of 
all  remedial  statutes ;  the  old  law,  the  mischief,  and  the  remedy. 
That  is,  how  the  common  law  stood  at  the  making  of  the  act ;  what 
the  mischief  was  for  which  the  common  law  did  not  provide ;  and 
what  remedy  Parliament  hath  provided  to  cure  this  mischief. 
And  it  is  the  business  of  judges  so  to  construe  the  act  ^as  to 
suppress  the  mischief  and  advance  the  remedy" :  1  Cooley's 
Blackstone  86. 

The  object  of  the  law  being  to  secure  the  claim  of  those  who 
have  contributed  to  the  erection  of  a  building,  it  should  receive 
the  most  liberal  construction  to  give  full  effect  to  its  provisions.  In 
many  cases  those  furnishing  labor  or  materials  are  men  of  scanty 
means,  depending  on  their  contract  with  the  owner  for  payments 
as  the  work  progresses,  and  the  owner  failing  to  discharge  his  just 
obligations,  the  contractor  is  compelled  to  assign  his  right  to  the 
money  under  the  contract  to  raise  sufficient  means  to  fulfil  his 
agreement.  The  fault  is  with  the  owner.  Shall  he  be  permitted 
to  take  advantage  of  his  wrong  and  have  the  lien  declared  invalid 
because  assigned  ?  Under  our  law  the  assignee  is  subrogated  to 
all  the  rights  of  the  assignor,  and  may  maintain  an  action  in  his 
own  name.  In  the  case  of  Goff  v.  Papin,  34  Mo.  177,  under  a 
statute  that  appears  to  be  similar  to  our  own,  the  court  held  that 
the  assignee  of  a  mechanic's  lien  and  demand  is  a  party  to  the 
contract  by  substitution,  and  can  enforce  it  by  suit  without  joining 
his  assignor.  There  is  a  clear  distinction  between  common-law 
liens  and  a  lien  of  this  character,  they  being  essentially  secret  in 
their  character  and  depending  on  the  possession  of  the  property 
for  their  continuance ;  this  is  a  matter  of  record  and  notice  to  all 
the  world  of  its  existence,  and  dependent  on  no  condition  for  its 
continuance.  With  all  due  deference  to  the  authorities  cited  by 
the  appellant,  we  are  clearly  of  the  opinion  that  a  mechanic's  lien 
can  be  assigned,  and  that  the  assignee  takes  all  the  rights  of  the 
aiiignqr. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 
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ITRACTS  OF  RECENT  AMERICAN  DECISIONS. 

SUPREUK  OOUaT  OV   THE   DNITBD   STATKS.* 

COURT  or  KBaoaa  and  appkalb  or   UAavLAKD.' 

SOPUME   OOCBT   Or  HIOHIQAM.*, 

BUPBXIB  OOUBT  OF   MW   JIR8XT.* 

SUPaEHS   OOUET   OF   PXMNBtLVANIA.* 

aCPEEHE  OOU&T   or  WiaOOMBIM* 

Aduibaltt. 
on — Praedce. — The  doctrine,  over  and  over  again  ruled  by  this 
at  whea  in  admiralty  caaea  involving  qaeationa  of  fact  alone, 
rict  and  Circuit  Gourta  have  both  found  in  one  way,  every  pre- 
I  ia  in  favor  of  the  decreea,  and  that  (.here  will  be  no  reversal 
es8  for  mantfeal  error,  again  declared  :   The  S.  B.  Wheeler,  20 

der  the  absence  of  a  lookout  at  the  bow  of  a  Bailiue- vessel, 
Lt  night,  was  or  was  Dot  a  oontribuling  fault  to  a  collision,  is  a 
of  fact,  and  where  on  a  libel  for  a  collision  both  the  District 
Circuit  Courte  have  held  that  it  was  not,  the  general  rule  of 
just  above  stated,  as  to  the  effect  of  decisions  by  the  two  courlA 
ay,  applies :  Id. 

ASSDHPSIT. 
to/  Fra^  and  Action  fvr  Money  had,  dx- — Where  one  Jraud* 
szhibitiag  to  another  a  sealed  instrument  reciting  that  the 
cbibitiog  it  has  a  claim  for  a  snm  of  money  on  a  third  party 
ing  no  claim  whatsoever),  fraudulently  induces  that  other  to 
om  him,  and  such  other  baying  it,  pays  him  in  money  for  it,  and 
assignment  under  seal  on  the  back  of  the  instrument,  the 
ins  defrauded  may  recover  his  money  in  tummpnt,  on  a  deola* 
intaining  special  counts  setting  out  the  instrument  as  iuduoe- 
id  averring  the  utter  falsity  of  its  recitations,  and  the  fraud  of 
le  transaction;  the  deolaratioa  oontaining  also  the  common 
Burton  v.  Driggi,  20  Wall. 

Attaobhxnt. 
a  by  ffamithee — Exemptvm  of  Deblort'  Property /rom  Exeeu- 
7tiee  to  Debtor — Laiet  of  other  Stale* — Pretumption  a$  to —  0>r- 
. — A  garnishee  who  knows  that  the  property  of  the  attachment 
I  his  possession,  or  the  money  which  he  owes  such  debtor,  is  by 

J.  W.  Wallace,  Eiq.,  Reporter  ;  to  appear  in  vol.  SO  of  his  Reports. 

J.  Sbaaf  Slockeil,  Esc).,  Reporter  ;  lo  appear  In  40  Md.  Report*. 

Hoyi  Pn«i,  E»q.,  Reporter ;  to  appear  in  30  or  31  Mich.  Reports. 

G.  D.W.Vroom,  Eiq,  Reporter ;  to  appear  in  vol.  8  at  hi>  Reporti. 
P.  F.  Smith,  Em).,  Reporter ;  to  appear  in  7i  Pa.  Suie  Reports. 

Hon.  0.  M.  Conover,  Reporter  ;  to  appear  in  3S  or  36  Wis.  Report*. 
UCIII.-93 
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law  exempt  from  attachment  and  execution,  must  bring  that  fact  to  the 
notice  of  the  court :  otherwise  the  judgment  against  such  garnishee,  aod 
satisfaction  thereof,  will  not  bar  an  action  against  him  bj  the  attach- 
ment debtor.  So  held  in  a  case  where  the  principal  debtor  was  not  per- 
sonally served  with  process  in  the  attachment  suit,  and  had  no  notice 
either  of  that  suit  or  of  the  proceeding  in  garnishment :  Pierce  v.  The  C. 
dc  -AT.  W,  Railway  Company,  35  or  36  Wis. 

Under  the  laws  of  Wisconsin,  ^^  the  earnings  of  all  married  persons  or 
persons  who  have  to  provide  for  the  entire  support  of  a  family/'  in  this 
state  for  the  sixty  days  next  preceding  the  issue  of  any  process  at^ainst 
them,  are  exempt  from  levy,  seizure  or  sale  upon  such  process,  and  can- 
not be  garnished  on  attachment.  And  it  seems  that  where  that  question 
arises  in  any  case,  it  must  be  presumed,  in  the  absence  of  proof,  that  the 
laws  of  Illinois  are  similar  to  our  own  in  that  respect:  Id, 

Where  a  corporation  existing  under  the  laws  both  of  Wisconsin  and 
of  another  state,  has  been  garnisheed  in  the  latter  state,  in  an  attach- 
ment suit  against  a  resident  of  Wisconsin,  and  has  suffered  and  satisfied 
a  judgment  against  it  as  garnishee,  and  is  afterwards  sued  in  Wisconsin 
by  the  attachment  defendant,  for  the  same  property  or  indebtedness  for 
which  it  was  thus  garnisheed,  it  must  be  treated  in  such  action  bs  &  do- 
mestic corporation^  and  presumed  to  know  the  exemption  laws  of  Wis- 
consin :  Id. 

In  such  case  the  proceedings  in  attachment  being  ex  parte,  without 
service  of  process  on  the  attachment  debtor  or  notice  to  him  of  the  ac- 
tion, it  is  the  duty  of  the  garnishee  corporation,  in  order  to  protect  itself, 
to  notify  the  debtor  of  the  pendency  of  the  proceedings  in  garnishment, 
and  request  him  to  defend :  Id. 

Whether  the  rules  above  stated  would  be  different  with  respect  to  a 
merely /orei^Ti  corporation,  is  not  here  decided:  Id. 

Broker. 

Carrying  Stock — Not  bound  to  keep  on  Hand  the  identical  Shares. — 
Where  a  broker  agrees  to  carry  for  and  on  account  of  a  customer,  for  the 
period  of  twelve  months,  a  certain  number  of  shares  of  railroad  stock,  at 
a  specified  price  per  share,  he  is  not  bound  to  retain  in  his  possession 
during  the  pendency  of  the  carrying  contract,  the  identical  stock  which 
he  agreed  to  carry ;  he  may  sell  the  whole  or  any  part  thereof;  all  that 
the  law  requires  of  him  is,  that  during  the  pendency  of  the  contract  he 
should  have  on  hand,  in  his  possession,  or  under  his  control,  an  equal 
number  of  other  shares  of  the  same  stock,  ready  for  delivery  when  his 
customer  should  pay  what  he  owed  on  account  thereof,  or  to  be  sold  on 
his  account  when  he  should  so  direct :  Price  v.  Gover,  40  Md. 

Building  Association. 

Rulefoj'  ascertain  in ff  the  true  Amount  due  under  Mortgages  held  by  a 
Building  Association. — Where  a  Building  Association  is  prematurely 
dissolved,  and  the  mortgages  held  by  it  against  the  members  whose 
shares  of  stock  had  been  redeemed  by  loans  or  advances,  are  foreclosed, 
in  determining  the  true  amount  due  under  'such  mortgages,  the  mort- 
gagors should  be  allowed,  not  only  for  the  sums  paid  by  them  as  weekly 
dues,  but  also  for  what  they  paid  as  interest ;  while  they  are  to  be  charged 
interest  at tthfiirate  of  six  per  cent,  per  annum  on  the  sums  advanced  bj 


AB8TBACT8  OF  RECENT  DECISIONS.  251 

I,  and  BO  from  time  to  time  on  the  balance  of  such  sutna, 
edncting  therefrom  the  monevs  paid  by  them  for  weekl;  dues  and 
t.  On  the  payment  of  the  balance  due  apon  their  mortgages,  thus 
ioed,  thev  will  be  entitled  to  have  the  same  released  :  Windior  t. 
t,  40  Md. 

Cattle.     See  Dutreit. 
Ceetiohasi.     See  Practice. 
CoMPROMiBK.     See  Fraud. 
rsTiTOTIONAL  Law.     See  National  Bank  J  J^aviyahle  Water*, 
icipal    Corporation — Power   to  maJee    OriUnaace*   and  preieribe 
jjid  Impritomrunt  for  Violation — Criminal  Law — Regulation  of 

Liquor  it  toitkia  Police  Power — Offence  again»t  two  Authorittet  ly 
te  Act, — The  ]  8th  section  of  the  charter  of  the  city  of  Plaiofield, 
to  the  Common  Council  the  power  to  prescribe,  by  ordinance,  fines 
laltiesfortheTiolalioD  of  any  of  itaordlnuuces,  with  the  proviso  that 
aaot  of  fine  shall  in  no  case  exceed  one  hundred  dollars,  or  the 
'  impriaoament  twenty  days,  preBerving  the  right  of  trial  by  jury 
knded  by  the  defendant  in  all  cases,  where  the  punishment  pre- 

may  be  imprisonment  or  the  amount  of  fine  exceed  twenty  dol- 
not  unconstitutional:  Williatn  Bonev.  The  Treaturer  of  Plain- 
I  Vroom. 

proviaioD  of  the  State  Constitution  which  ordains  that  the  right 
by  jury  shall  remain  inviolate,  is  Bubataniially  the  same  as  that 
le  same  subject  contained  in  the  Constitution  of  1776,  and  neither 
tended  to  extend  the  right  of  trial  by  jury  to  cases  where  it  did 
viously  attach  :  Jd. 

case  of  McGtar  v.  Woodruff,  4  Vroom  213,  approved  ;  Id. 
same  act  may  constitute  an  offence  both  against  the  state  snd 
pal  corporation,  snd  both  may  punish  without  violation  of  any 
itional  principle  :  Id. 

unluwfui  retailing  of  intoiicating  drinks  or  the  keeping  of  tip- 
ODsea,  are  not  included  in  the  category  of  criminal  offencea,  the 
nent  of  which  cannot,  conatitutionally,  be  delegated  by  the  legis- 
to  a  maaicipality,  as  offences  cognisable  by  it  under  the  powera 
■*:Id. 

Contract.  See  Deed ;  Fraud;  Partnernkip. 
emenl — EUoppel — Kegligence. — This  was  an  action  to  recover 
earned  under  a  contract  for  running  logs.  The  contract  provided 
iUiken  should  run  the  logs  for  hiniself  and  three  other  firms,  of 
plaintiffs  in  error  were  one.  Miliikeo  was  to  receive  a  per  i/iem 
ice,  and  the  expenses  of  driving  the  logs  were  to  be  equaliied, 
vner  to  furnish  his  share  of  men  and  outfit,  and  at  .the  close  of 
rk  there  was  to  be  a  final  settlement.  Each  owner  was  bound  to 
his  wood  scale,  specifying  the  number  of  his  logs,  and  the  pro- 
of men  scd  provisions,  &c.,  was  to  be  estimated  from  this,  and 
as  to  pay  his  own  men.  An  account  of  time  was  to  be  kept  by 
n,  and  in  the  settlement  each  who  had  furnished  n  surplus  was  to 
ited,  and  each  one  short  wus  to  be  charged  his  deficiency.  Held, 
bile  the  contract  was  for  some  purposes  mutual,  it  was  in  the  main 
erehy  each  owner  became  severally  responsible  for  any  liability 
mi :  Stewart  et  al  v.  MiUiken,  30  or  31  Mich. 
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A  settlement  was  made,  at  which  Stewart,  one  of  the  plaintiffs  in 
error,  was  present,  but  Smith,  the  other,  was  not.  It  was  postponed  for 
a  while,  as  Stewart  said  Smith  knew  most  about  the  facts,  hut  Smith  re- 
fused to  attend.  A  statement  was  furnished  to  plaintiffs  in  error,  and 
no  subsequent  objection  was  made  until  afler  suit  was  brought.  Held^ 
That  the  contract  contemplated  a  settlement  immediately  on  the  close  of 
the  business,  and  this  settlement  was  necessary  to  ascertain  the  exact 
liability  of  all  the  parties,  and  that  as  the  expenses  were  to  be  ratably 
divided,  it  was  essential  it  should  be  made  once  for  all,  since  it  could  not 
afterwards  be  disturbed  without  affecting  every  party  to  the  contract; 
that  it  was  made  the  duty  of  each  to  be  prepared  in  season  with  a  state- 
ment of  what  he  had  furnished,  and  to  use  diligence  in  enabling  an  ad- 
justment to  be  made;  that  the  only  course  was  for  the  parties  to  make 
such  settlement  as  they  could,  and  that  unless  specified  objections  were 
made  within  a  reasonable  time,  it  would  be  unjust  to  permit  such  settle- 
ment to  be  attacked  afler  every  one  had  been  compelled  to  act  upon  it 
or  leave  the  accounts  without  any  settlement:  Id., 

The  jury  were  directed  that,  unless  impeached  for  fraud  or  mistake, 
a  settlement  so  made  and  furnished  must  stand,  if  not  objected  to  within 
reasonable  time.  Beld^  That  this  ruling  was  not  open  to  objection  by 
plaintiffs  in  error,  and  that  it  was  quite  favorable  enough ;  that  they 
should  be  held  estopped  by  a  much  less  degree  of  negligence  than  would 
have  been  pardonable  if  there  were  no  third  parties  involved  in  the  set* 
tlement,  with  whom  Milliken  had  to  close  his  accounts:  Id, 

New  Terms — Consideration — Corporation — Authority  of  Officers^ 
An  agreement  to  engraft  new  terms  upon  an  existing  contract,  is  not 
binding  if  without  consideration  :  Titus  and  Scudder  v.  The  Cairo  and 
Fulton  R,  R.  Co.j  8  Vroom. 

The  authority  of  G.  to  sell  bonds  of  the  company  will  not  be  inferred 
from  his  position  as  director  of  the  company,  nor  from  the  fact  that  the 
president  of  the  company  gave  him  a  power  of  attorney  to  sell.  The 
authority  of  the  president  to  execute  such  power  of  attorney  must  be 
shown :  Id, 

Corporation.    See  Attachment;  Contract, 

Covenant.    See  Deed, 

Criminal  Conversation. 

Marriage — Evidence — Damages. — In  an  action  for  criminal  conversa- 
tion an  actual  marriage  must  be  proved :  Hutchins  v.  Kimmel,  80  or  31 
Mich. 

Proof  of  a  ceremony  of  marriage  in  a  foreign  state,  followed  by  co- 
habitation as  man  and  wife,  will  be  presumed  a  valid  marriage  by  the 
law  of  the  foreign  state :  Id, 

Conduct  of  plaintiff  on  learning  of  his  wife's  offence  is  admissible  in 
evidence  on  the  subject  of  damages :  Id, 

Criminal  Law.    See  Constitutional  Law, 

Debtor  and  Creditor. 

Fraudulent  Sale. — Where.the  question  was,  whether  a  sale  of  chattels 
was  fraudulent  as  against  a  creditor,  there  was  no  error  in  refusing  to 
instruct  the  jury,  that  '*  the  conveyance  of  the  whole  property  of  a 
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affords  a  very  violent  presumption  of  a  fraudulent  inteot  bo  far  ai 
ig  creditors  are  coocertied  :  BigeUiw  y.  Doolitde,  Sheriff,  35  or  3£ 

fact  tbat  a  debtor  baa  coDveyed  all  his  property  to  another  ponoi 
rcumstance  to  be  considered  by  the  jury  in  connection  with  all  the 
^acts  of  the  case,  in  determioing  whelher  the  sale  was  fraudulent; 
is  for  the  jury  to  determine,  in  view  of  all  those  facts,  whetbei 
anveyance  a  a  violent  or  only  a  tlight  indication  of  fraad  :  Id. 

Died. 
•.nnnl — Condition — Specific  Per/ormanee. — Complainant  deeded 
Ionia  &  Lansing  Railroad  Company  in  June  1870,  certain  ground 
Farm  for  a  traclf  and  depnt,  in  consideration  of  9500  and  the 
at  to  baild  a  depot  set  forth  in  the  deed.  Following  the  desorip- 
'  property  in  this  deed  was  this  clause :  "  But  this  conveyance  ia 
ipon  the  express  consideration  that  laid  railroad  company  shall 
erect  and  maintain  a  depot  or  station-house  on  the  land  herein 
>ed,  suitable  for  the  convenience  of  the  public,  and  tbat  at  least 
ain  each  way  shall  stop  at  such  depot  or  station  each  day  when 
ran  on  said  road,  and  tbat  freight  and  passeogers  shall  be  regn- 
.ken  at  such  depot."  The  deed  was  otherwise  in  usual  form.  The 
for  the  specific  performance  of  this  clnu»e,  or  for  compensation  in 
!S.  The  defendant  claims  that  this  clause  coostitutcs  not  a  cove- 
nt  a  condition  subsequent,  and  that  the  complainant  is  not  eu- 
o  the  relief  prayed.  Se/d,  1.  That  the  rule  for  holding  in  doubt- 
lee  that  a  clause  is  a  covenant  and  not  a  condition,  where  the 
'  maintains  that  it  is  a  condition,  which  is  based  oo  the  idea  that 
ition  as  tending  to  destroy  the  estate  would  be  less  favorable  to 
.ntee,  does  not  apply  here,  where  the  grantee  insiala  that  it  is  ■ 
on  ;  that  the  position  of  these  parties  confounds  the  reason  of 
ule  and  would  dispense  with  the  rule  itself  if  the  case  were  a 
il  one:  Blanchard  v.  Detroit,  &c..  Railroad  Gi.,  30  or  31  iMich. 
\  2.  That  the  fact  that  one  of  the  parties  is  a  natural  and  the 
n  artificial  person,  gives  no  significance  whatever  to  the  legal 
nor  does  it  in  any  manner  bear  upon  the  proper  espoeition  and 
Lion  of  the  controlling  principles  :  Id. 

',  3.  That  in  construing  this  clause  it  must  be  given  effect  accord- 
the  legal  interpretation  and  meaning  of  its  terms,  and  not  accord- 
iny  erroneous  impression  either  party  may  have  formed  respecting 
ration;  and  tbat  the  fact  tbat  this  clause  is  referred  to  in  the 
ration  clause  and  called  a  covenant  will  not  control  the  proper 
g  and  nature  of  the  terms  actually  used  iu  the  clause  in  question, 
not  where  that  meaning  is  clear  and  unambiguous  on  iL^  face :  /(/. 
',  4.  That  the  clause  in  question  is  clear  and  ununibiguous,  and 
idition  subsequent  and  not  a  covenant;  and  that  where  there  b 
oeition,  frand  or  mistake,  the  party  who  deliberately  maLes  a  coa- 
and  nothing  but  a  condition,  cannot  change  its  character  by 
Ig  that  he  meant  it  should  be  a  covenant:  Id. 
';  5.  That  the  requirements  of  the  writing  in  question  are  not  of 
nature,  or  so  fully  and  clearly  marked  out,  defined,  identified  or 
ed  as  to  make  specific  execution  by  the  court  practicable ;  that 
irt  has  no  power  to  execute  the  requirements,  which  are  leading 
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objects  of  the  provision,  for  stopping  trains  and  receiving  and  discharg- 
ing freight  and  passengers,  and  has  do  machinery  by  which  it  could 
superintend  and  supervise  the  business  of  running  trains  on  defendant's 
road  and  cause  the  requirements  to  be  carried  out;  and  that  the  want 
of  details  and  the  lack  of  particularity  and  specification  would  alone 
preclude  specific  performance ;  and  some  of  the  particulars  in  which  the 
writing  is  wanting  in  this  respect  are  specified  and  pointed  out  in  the 
opinion :  Id. 

Ileldf  6.  That  the  alternative  relief  prayed  for  by  way  of  allowance  of 
damages  in  the  nature  of  compensation  is  inadmissible;  that  the  UDcer- 
tainties  and  lack  of  details  which  mark  the  case  would  be  an  obstacle 
to  the  granting  of  this  relief;  and  that  a  full  and  complete  award  for 
refusing  to  perform  a  series  of  daily  acts  to  extend  through  all  the  future 
would  be  impossible  upon  any  data  afforded  by  the  case ;  and  that  a 
partial  award,  for  present  damages,  would  be  not  only  futile,  but  would 
be  an  unwarrantable  departure  from  principle :  Id, 

Distress. 

Cattle  doing  Damage  on  the  Highway, — Cattle  doing  damage  on  the 
highway  were  not  distrainable  at  the  common  law,  or  at  least  were  not 
distrainable  afler  the  passage  of  the  statute  of  Marlborough,  a.  d.  1267: 
Tayhrv.  Welbey,  35  or  36  Wis. 

The  statute  of  this  state  on  the  subject  is  a  complete  revision  of  the 
whole  law  of  distress  damage  feasant y  and  takes  the  place  of  all  former 
laws  on  that  subject :  Id. 

The  statute  limits  the  right  to  the  distraining  of  beasts  doing 
damage  within  the  enclo$ure  oftJie  distrainor  (Tay.  Stats.  793,  §  1)  ;  and 
the  word  *^  enclosure "  there  means  a  tract  of  land  surrounded  by  an 
actual  fence,  together  with  such  fence,  and  does  not  include  that  part  of 
a  public  highway  of  which  the  fee  belongs  to  the  owner  of  such  adjoin- 
ing enclosure :  Id, 

A  by-law  of  a  town  prohibiting  cattle  from  running  at  large,  and  in- 
flicting a  pecuniary  penalty  upon  the  owner  of  cattle  violating  the  law, 
confers  no  right  upon  the  owner  in  fee  of  land  included  in  a  highway 
in  such  town,  to  distrain  cattle  grazing  upon  such  highway :  Id. 

Plaintiff  having,  without  legal  authority,  distrained  defendant's  cattle 
as  damage  feasant^  defendant  had  a  right  peaceably  to  reclaim  them ; 
and  even  if  he  reclaimed  them  forcibly,  plaintiff  could  not  maintain 
replevin  against  him  for  the  cattle  :  Id, 

Equity.     See  Deed;  Surety;   7}rust. 

Estoppel.    See  Contract. 

Evidence. 

Power  of  Courts  tx>  order  Infection  of  Papers, — At  common  law  and 
independently  of  recent  statutes,  courts  of  law  had  the  power  to  order 
inspection  of  papers,  which,  by  the  pleadings  or  by  being  used  in  the 
evidence,  came  within  the  control  of  the  court.  But  the  court  in  exer- 
cising this  control  over  papers,  will  merely  grant  inspection  and  exam- 
ination by  the  party  and  his  witnesses,  either  in  open  court  or  before  an 
officer  of  the  court,  or  in  the  presence  of  the  party  producing  them  or 
his  attomeyi  and  will  not  take  them  from  the  latter  and  deliver  them 
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poisesaion  of  the  other  aide  :  Hilli/ard  j.  Toum$h%p  of  Barriton, 

t :  Who  ie  entitled  to  the  cuatodj  of  the  duplioate  of  aaieaament 
,  and  the  tas  warrant  issued  fur  nopiid  taxes,  after  the  collector 
i*  out  of  office:  Id. 

e  oj  Evidence  of  Ltentiit/ of  Perton*. — PUiBtiTs  name  was  John 
)  Kimmel,  hie  wife  was  known  as  Philopeoa  tCimmel,  and  there 
lenoe  that  her  maiden  name  was  Uti.  In  an  action  for  criminal 
ition  in  which  it  was  necessary  to  prove  actual  marriage,  a  certi- 
'  marriage  in  Wurtemberg  between  John  Gottlieb  Kimmel  and 
Philopena  Utx  was  held  to  be  evidence  of  the  morriage,  without 
lentiSoation  of  the  persons  :  IliUchuit  v.  Kimmel,  30  or  31  Mich. 

Fediral  Courts.     See  Lxmitaliom. 

FiSBBBT.     See  Navigable  WaUri. 

FoBEiON  COEPOBATION.     See  Limitatioat. 

FoBliON  Law.     See  Altachmenl ;  ffutband  and  Wife. 

Fkaud.     See  Auumptit ;  Debtor  and  Creditor. 

■tMatationt — Reliance  Upon — Compromise — Retciuioti  of  Cott- 
-T.  and  W.,  being  partners  in  the  drug  huainesa,  entered  Into  an 
ent  for  the  dissolution  of  the  partnership,  by  which  W.  was  to 
the  assets,  with  certain  exceptiuns.  pnj  all  debts  of  the  firm  ap- 
;  on  ite  books,  and  a  few  others  mentioned,  with  the  (axes  then  as- 
}n  the  property,  and  pay  plaintiff  $8000,  viz.,  $5000  down,  and 
nainder,  with  interest,  in  sixty  days;  and  T.  covenanted  not  to 
m  the  same  business  within  certain  limits,  during  a  term  of 
ara.  There  were  also  some  other  covenants,  and  mutual  re- 
in this  action  by  T.  to  recover  the  unpaid  balance  of  $3000  and 
:,  W.  set  up  both  as  a  defence  and  as  a  ground  of  counterclaim, 
id  fraudulent  re  presentation  a  made  to  him  by  T.  during  the  pen- 
)f  the  negotiations,  as  to  the  value  of  the  stock  in  trade  and  bank 
of  the  firm,  the  debts  due  it,  and  the  debts  which  it  owed,  and 
le  correctness  of  the  books  of  account  of  the  firm,  kept  by  T. 
rhat  such  defence  or  counterclaim  could  not  be  maintained  vith- 
)wing  that  W.  relied  upon  said  representations  of  T.,  and  exe- 
he  agreement  on  the  faith  thereof;    Van  TroU  t.   Weisse,  35  or 

t^reemeot  aforesaid  was  entered  into  on  the  2d  of  Jnly  1873, 
I9th  of  May  previous  W.  had  commenced  an  action  ^rainst  T. 
dissolution  of  the  partnerahip  and  a  settlement  of  its  affairs, 
;  fur  an  injunction,  receiver,  and  acoountioj;.  The  verified  com- 
n  auch  action  alleged  that  the  stock  of  goods  wos  then  worth,  as 
W.  could  ascertain,  between  $12,000  and  $14,00t>,  and  that  the 
ue  the  firm  amounted  to  at  least  $3000;  and  it  charged  T.  with 
lement  of  large  sums  of  money  of  the  firm,  and  with  making 
lent  entries  and  omissions  in  the  account  books  of  the  firm,  so  as 
eal  such  embesslemeot  and  make  the  value  of  the  stock  in  trade 
largely  in  excess  of  its  real  value,  ka.  T.  answered  said  com- 
dettying  the  alleged  frauds;  and  pending  that  action,  the  parties 
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^ifttfid  for  a  BettlemeDt  of  their  partnerahip  affaira,  which  reinlted 
the  aforesaid  agreement  of  July  2(1 ;  and  said  action  of  W.  was  di»- 
itioued  (pursuant  to  tinch  agreement),  without  coeta  to  either  part;. 
oa  these  fuels  appearing  in  the  present  action,  Jielrt,  that  it  sufficientlj 
>ears  that  plaintiff  could  not  have  relied  on  fraudnlent  repreaeatatioii), 
ich  were  in  direct  conflict  with  his  sworn  complaint  then  on  file.  H« 
1  DO  right  to  be  misled  b;  them,  and  cannot  be  heard  to  aver  that 
wua  Fio  misled  :  Id. 

\s  all  the  fraudulent  representations  now  alleged  relate  to  the  bbdh 
>jecta,  and  are  of  the  aame  character  as  those  alleged  in  the  action  of 
ly  19th,  and  were  the  subject  of  compromise  in  the  agreement  of  Julj 
,  here  sned  on,  and  do  neto  element  of  fraud  has  intervened,  the  con- 
versy  concerning  them  was  for  ever  closed  by  such  agreement.  Id. 
S.  party  who  seeks  to  rescind  an  entire  contract  for  fraud  of  the  other 
'ty  thereto,  must  return,  or  offer  to  return,  whatever  he  has  received 
ler  it.  He  must  rescind  in  toto,  if  at  all :  Id. 
tn  an  action  for  the  price  of  goods  sold,  defendant  may  plead  as  a 
ence  or  counterclaim,  that  he  purchased  the  goods  on  the  faith  of 
udulent  representations  made  by  the  veodor,  as  to  the  quality,  conili- 
D,  &c.,  of  the  goods.  But  this  was  not  such  a  case:  Id. 
I'he  consideration  of  defendant's  covenant  (here  sued  on)  was.  not 
y  the  sale  Ui  him  of  plaintiff's  interest  io  nearly  all  the  assets  of  the 
n,  but  also  the  other  stipulations  and  covenanU  of  plaintiff  in  the 
Itten  agreement  aforesaid.  Defendant,  on  several  occasions,  requested 
intiff  "  to  take  back  the  store  at  tSOOO,"  t.  e.  to  repay  defendant  the 
)00  paid  down,  and  cancel  the  covenant  to  pay  the  S3000 ;  but  he  did 
'  offer  to  cancel  the  said  written  ^;reement.  Held,  That  for  this 
son,  also,  the  defendant  cannot  maintain  his  defence  or  counter- 
im  :  Id. 

Frauds,  Statute  of. 
Parol  Contract  for  the  Sa/e  of  a  growing  Peach  Or«p. — By  parol  con- 
ct,  the  plaintiff  agreed  to  sell  to  the  defendant,  and  the  defendant 
eed  to  purchase  from  the  plaintiff,  the  peaches  then  growing  in  the 
ich  orchard  of  the  plaintiff,  at  and  for  a  specified  sum,  the  defendant 
gather  and  remove  the  peaches  as  they  matured.  The  defendant  or 
ageot  at  the  time  of  the  purchase,  paid  the  plaintiff  a  portion  of  th« 
rchase  money,  and  a  further  portiou  before  any  peaches  were  gathered, 
1  gathered  said  peaches  from  the  orchard  as  they  mttared,  and 
aoved  the  same.  In  an  action  brought  for  the  balance  of  the 
rchase -money,  it  was  Held;  1st.  That  the  plaintiff  was  entitled  to 
over.  2d.  That  the  contract  was  not  invalid  under  the  operation  of 
I  4th  section  of  the  Sutute  of  Frauds ;  Pumer  v.  Picny,  40  Md. 
A.  sale  of  any  growing  produce  of  the  earth,  in  actual  existence  at  th« 
le  of  the  contract,  whether  it  be  in  a  state  of  maturity  or  not,  is  not 
be  considered  a  sale  of  an  interest  in  or  concerning  land :  Id. 
Delivery  of  Good*. — If  the  purchaser  of  goods  under  an  agreemeol 
erwise  void  by  the  Statute  of  Frauds,  accepts  a  delivery  of  the  goods  or 
ae  part  of  them,  either  when  the  agreement  is  made  or  afterwards, 
ih  agreement  thereby  becomes  a  valid  contract :  Anton  v.  Dreher,  35 
36  Wis. 

[d  an  action  for  the  price  of  three  casks  of  wine  alleged  to  have  been 
pped  by  plaintiffs  in  New  York  to  defendant  in  Milwaukee,  on  hil 
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ich  price  being  over  fifty  dollara),  there  wag  conflicting  evid«Doa 
letlker  defendant  ordered  more  than  one  cask,  and  also  as  to 
he  did  not  Bubseqaently  accept  a  delivery  of  the  three  casks  at 
ere  they  had  been  stored  in  Milwaukee.  Held,  That  it'  there 
,  an  acceptance,  neither  the  Statute  of  FraudB  nor  the  alleged  ex- 
plaietifTs  in  filling  the  order  was  of  any  importanee;  and  the 
iperly  refused  a  noDsuit,  and  submitted  the  qnestion  of  accept- 
,he  jury :  Jd. 

Q&OWINQ  Cbops.     See  Fraud*,  SlaiuU  of. 
HiQHWAT.     See  Dittreu. 
Husband  and  Wife.     See  Trust, 
'age — Pretampliim  at  to  X/aio  of  Foreign  Slate. — A  marriage  valid 

is  celebrated  as  a  general  rule  is  valid  everywhere,  and  one  void 
debrated  void  everywhere :  Hutchint  v.  Ximmel,  30  or  31  Mioh, 
larriage  takes  place  in  this  state,  evidence  that  a  ceremony  wan 
id  ostensibly  in  celebration  of  it,  with  the  apparent  assent  and 
tion  of  the  parties,  is  evidence  of  a  marriage,  even  though  it 
rt  of  showing  that  the  statutory  regulutions  were  complied  with, 
Btively  shows  that  they  were  not :  Jd. 
mal  ceremony  of  marriage,  whether  in  due  fura  or  nnt,  must  be 

to  be  by  conseut  and  therefore  primdjueie  a  cncitract  of  mar- 
'  verba  de  pretenti ;  and  marriage  betireen  parties  capable  of 
ing  it,  being  of  common  right  and  valid  by  a  common  luw  pre- 
hroughout  Christendom,  and  regulations  restrictive  of  this  right 
nsing  conditions  upon  it  being  exceptional,  the  burden  of  proving 
It  is  a  sufficient  common-bw  marriage  is  nut  a  valid  uisrriago 
^lebrated,  in  a  case  where  the  local  law  is  not  shown,  is  on  the 
liming  that  the  case  falls  within  sucb  exceptional  regulutions, 
ill  not  be  presumed  where  a  marriage  pritid  /acie  good  is  shown, 
■.re  arc  regulations  restrictive  of  the  common  right,  until  they 

iresnmptioD  that  the  common  law  as  it  exists  here  prevails  in  a 
rouotry,  in  the  absenoe  of  proof  to  the  contrary,  is  applicable  to 
iages  celebrated  in  Christian  oountHes,  and  especially  in  a  case 
he  parties,  after  taking  such  steps  abroad  to  constitute  a  mar- 
would  be  sufficient  under  our  laws,  remove  afterwards  to  this 
and  in  apparent  reliauce  upon  the  marriage  and  the  protection 
would  give  it,  ooDtinne  for  many  years  to  live  together  as  hus- 
d  wife  :  Id. 

Intoxicatino  Liquobs.    See  Qtnttiiutional  Law. 
L&NDLOBD  AND  TENANT.     See  Surety. 
LiMrTATioNS,  Statute  or. 
gn  Corporation  cannot  take  Adiiaatage  of  m  iVew  York — Federal 
lie   Courti. — The  highest  courts  of  New  York,  construing  the 
of  limitation  of  that  state,  have  decided  that  a  foreign  corpora- 
not  avail  itself  of  them  ;  and  this,  notwithstanding  such  corpora- 
the  lessee  of  a  railroad  in  New  York,  and  had  property  within 
:,  and  a  mnoHgiDg  agent  residing  and  keeping  an  office  of  th<e 
f :  TVoga  R.  R.  v.  B.  *  C.  R.  R.,  20  Wal'. 
tUIL— 33 
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These  decisions  upon  the  construction  of  the  statutes  are  binding  upon 
this  court,  whatever  it  may  think  of  their  soundness  on  general  prin- 
ciples :  Id, 

Markiaqe.     See  Husband  and  Wife, 

Municipal  Corporation.     See  Constitutional  Law, 

Assessments  for  Improvements — Interest. — Where  bonds  have  been 
sold  by  a  city  to  raise  money  in  anticipation  of  a  street  improvemeDt^ 
and  the  proceeds  in  the  mean  time  have  been  used  by  the  city  for  other 
purposes,  it  is  not  lawful  to  include  interest  during  that  time,  in  the 
estimate  of  the  expense  of  the  improvement  to  be  assessed  on  the  land- 
owners: State  J  Henry  M.  Baker  ^  et  al.^pros.^  v.  The  City  of  ElizahttK^ 
8  Vroom. 

If  bonds  have  been  sold  by  legislative  authority  at  less  than  par,  the 
discount  can  be  included  in  the  estimate :  Id, 

Street  Improvements — Assessments. — A  provision  in  the  Jersey  City 
charter  of  1871 ,  section  48,  that  each  lot  shall  be  assessed  for  the  labor 
'and  materials  necessary  to  grade  the  street  in  front  of  it,  and  for  \\& 
share  of  the  intersections,  and  to  be  credited  for  the  materials  taken  in 
front  of  it,  and  proportionally  from  any  neighboring  intersection,  is  in 
total  disregard  of  the  well  established  doctrine  that  the  assessment  shall 
not  exceed  the  benefits,  and  an  assessment  made  thereunder  must  be  set 
aside  :  State^  Van  Tassel^  et  al,,  pros.,  v.  The  Mayor  and  Aldermen  of 
Jersey  City^  8  Vroom. 

A  supplement  (Laws,  1873,  p.  405,  sec.  21}  providing  that  in  making 
any  assessment  for  improvements  under  section  48  of  the  original  act, 
the  expenses  of  excavating  rock  and  all  other  excavation  shall  be  assessed 
upon  ''  all  the  property  benefited  by  such  excavation,  and  to  be  assessed 
for  said  improvement;"  also,  fails  to  recognise  the  principle  of  benefits 
entirely,  for  it  still  limits  the  property  to  be  assessed  to  that  which  was 
to  be  assessed  by  the  charter.  It  was  not  intended  by  that  clause  to 
enlarge  the  limits  of  the  property  to  be  assessed,  but  only  within  the 
same  limits  to  have  the  expense  assessed  according  to  benefits,  and  thos 
making  all  the  property  on  the  frontage  liable  to  pay  the  whole  cost  of 
the  excavations.     An  assessment  under  that  provision  is  illegal :  Id. 

There  is  no  valid  objection  against  assessing  the  cost  of  flagging  side- 
walks on  the  principle  of  frontage,  but  under  such  a  power  the  estimate 
must  not  include  any  part  of  the  expense  of  substantial  grading  (excava- 
tion and  filling)  of  that  part  of  the  street  occupied  by  the  sidewalks. 
Incidental  grading  for  the  mere  purpose  of  flagging  may  be  included, 
.  but  not  the  substantial  grading  of  any  part  of  the  street,  although  in- 
cluded in  the  sidewalks:  Id. 

*  Liability  for  Acts  of  its  Officers — Negligence. — A  servant  was  driving 
his  master's  horse  on  a  street  of  a  city  faster  than  was  permitted  by  the 
ordinance ;  he  and  the  horse  were  taken  into  custody  by  the  police,  by 
negligence  the  horse  escaped  and  was  killed.  Held^  That  the  city  was 
not  responsible  for  the  negligence  of  the  police :  Elliott  v.  City  of  Philo' 
delphia,  75  Pa. 

In  order  to  charge  a  municipal  corporation  for  negligence  in  the  per- 
formance of  a  public  work,  the  law  must  have  imposed  a  duty  on  it  so 
as  to  make  the  neglect  culpable :  Id. 
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EGcen  of  &  city  are  ^on  civil  officers  of  the  governmont,  b1- 
ppointed  by  the  corporatioD  :  Id, 

:  a  city  only  autborizes  a  lawful  act  to  bo  ilono  id  a  lawful  maD- 
not  respoDBible  for  acts  of  its  officers  outAiile  of  the  authority  : 

nenti  for  Improi^emenln  of  Slreeli. — Ad  assessment  made  an- 
er  of-Tillsge  of  Paaftaic,  which  provides  that  the  whole  cost  of 
ivement  shall  be  assessed  apoo  lands  fronting  on  the  improve- 
proportion  to  the  benefit  received  by  each  Tot,  is  illegal,  as  it 
8uch  lots  to  bear  the  whole  burthen  of  the  cost  without  limita- 
;tual  benefits,  and  the  mode  of  its  distribution  merely,  being 
;  to  benefits :  Stale,  The  Delauire,  Lackawatta  &  Wettern  R. 
mw.  T.  The  Villoffe  of  Piutaie,  8  Vrooro. 
the  eaae  of  A^ent  t.  The  Oily  of  Nevark,  in  Court  of  Errors, 
meat  for  aa  improvement  of  this  charucCor  (grading)  cannot  b« 
1  where  made  according  to  a  Btutute  fixing  a  standard  otherwise 
lal  benefiu,  and  limited  only  by  political  territoriul  divisions,  if 
lature  chooee  to  make  any  such  limitation  :  Id. 
a  48  of  the  charter  of  the  city  of  Passaic,  (Acts  of  1873,)  is 
nded  to  validate  proceedings  not  done  in  conformity  to  the  Act 
the  same  as  if  it  had  been  complied  with,  aod  to  impose  upoQ 
owners  the  tmut  of  showing  that  the  assessmeut,  as  to  benefits, 
been  made  according  to  that  act,  and  not  that  it  exceeds  the 
oefits :  id. 

Name.  See  Eetdenee. 
National  Bank. 
\meiU  on  Warrant  uned  by  a  Slate  Goitrt,  iBegal — Validity  of 
the  Ad  of  Congrett  of  Mnreh  3rf  1873. — An  attachment  ow 
issned  by  a  state  court  to  affect  the  funds  of  a  national  bank  ia 
id  void,  being  in  violation  of  section  G7  of  the  Act  of  Congress, 
approved  June  3d  .1864,  as  amended  by  section  2  of  the  Act 
■ess,  ch.  269,  approved  March  3d  1873;  Chesapeake  Bank  v, 
tional  Bank  of  Baltimore,  Qaniithee,  40  Md. 
«ond  section  of  the  Act  of  Congress,  ch.  269,  approved  March 
,  amending  section  57  of  the  Act  of  Congress,  ch.  106,  ap- 
□  ne  3d  1864,  is  constitutional  and  valid,  being  a  provision  to 
the  efficiency  of  the  national  banks  in  performing  the  functiona 
1  they  were  designed  to  serve  the  government,  and  to  protect 
:  oifly  against  interfering  state  legislation,  but  also  against  euits 
idingB  in  state  courts,  by  which  their  efficiency  would  be  im- 
Id. 

Natiqabls  Watebs. 
lofFiMkery — Grant  of  Right  to  Cititm* — Trapau. — Fishing 
ra  in  the  navigable  waters  of  this  state  is  a  right  common  to  all 
ns,  which  may  be  exercised  by  them  at  will,  except  so  far  as  it 
ned  by  positive  law :  Paul  et  al.  v.  Bazteloa,  8  Vroom. 
igislature  may  grant  the  right  to  plant  oysters  in  the  bed  of 
Table  streams  to  one  citizen,  to  the  exclusion  of  others:  Id. 
n  1  of  the  Supplement  to  the  Oyster  Law,  approved  March  9th 
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1855  (Niz.  Dig.  134,  pi.  26)  gives  such  exclusive  right  to  the  adjacent 
laud-owner  when  he  stakes  it  off  iu  good  faith  for  planting.     But  it  ia 
a  mere  license  to  the  land-owner,  subject  to  revocation  :  Id, 
The  action  of  trespass  will  be  for  an  invasion  of  this  right :  Id. 

Trespass  hy  Vessel — Ri^ht  of  FUliery. — A  vessel  ran  into  a  net  laid 
in  a  private  fishery  in  a  navigable  stream  and  damaged  it.  Hehly  That 
the  captain  was  liable,  if  upon  being  warned  he  could  have  changed  his 
course  without  prejudice  to  the  reasonable  prosecution  of  his  voyage: 
Cobh  V.  Bennett^  75  Pa. 

What  would  be  a  reasonable  prosecution  of  a  voyage  depended  upoa 
the  attendant  circumstances  :  Id, 

A  vessel  may  hold  her  course  in  a  navigable  stream  without  regard  to 
a  fisherman's  net,  if  the  master  act  without  wantonness  or  malice  and  do 
no  unnecessary  damage :  Id. 

Fishery  is  an  acknowledged  right,  but  is  subordinate  to  the  rights  of 
navigation :  Id. 

Wantonness  is  reckless  sport,  wilfully  unrestrained  action.  ruDDing 
immoderately  into  excess :  Id, 

Negligence.     See  Contract;  Municipal  Corporation. 

Hired  Horses — Innkeepers^  Evidence — Statements  of  Agent — LuihUity 
for  Overdriving  a  Hired  Horse, — Fay  recovered  judgment  for  the  value 
of  a  horse  hired4)y  Iluggles  for  a  journey  from  Manistee  to  Pentwater 
and  not  returned.  The  horse  died  the  next  day  aft-er  reaching  Pentwater, 
and  the  loss  was  claimed  to  have  occurred  from  neglect  in  proper  treat- 
ment, or  from  overdriving,  or  from  both.  Evidence  was  received  against 
objection  that  on  the  morning  after  the  arrival  at  Pentwater  the  driver 
said  '*  that  he  supposed  the  horse  had  been  driven  too  hard  from  Manis- 
tee the  day  before,  but  that  he  had  driven  according  to  instructions/' 
Held^  That  this  was  inadmissible,  as  being  a  statement  by  a  third  person 
and  not  the  defendant,  and  a  narrative  of  a  past  transaction ;  that  it  was 
no  part  of  the  res  gestm  because  the  person  making  it  was  not  in  the 
performance  of  any  duty  which  called  for  it,  and  that  it  was  hearsay 
and  improper:  Rugglesv.  Fay^  30  or  31  Mich. 

The  court  refused  to  charge  that  when  the  team  was  intrusted  to  the 
innkeeper — the  driver  putting  up  at  the  inn — the  innkeeper  became 
responsible  for  careful  keeping,  and  that  if  the  horse  died  through  his 
neglect  defendant  would  cot  bo  liable,  and  charged  that  he  would  be 
liable  if  the  horse  died  from  negligent  treatment  at  Pentwater.  Hdd^ 
That  it  is  very  generally  to  be  expected  that  horses  may  safely  be  in- 
trusted to  the  care  of  innkeepers  and  owners  of  innstabl^,  but  that 
whether  it  would  be  prudent  to  do  so  in  a  given  case  must  depend  upon 
circumstances ;  that  the  driver  as  representing  defendant  was  bound  to 
use  such  prudence  and  oversight  as  would  be  usual  under  the  circum- 
stances, and  no  more,  and  that  the  only  safe  rule  is  to  leave  it  to  the 
jury  to  determine  on  the  whole  facts  whether  or  not  there  was  any 
failure  on  the  part  of  defendant,  or  his  servant,  to  do  what  he  should  be 
expected  to  do  as  a  man  of  common  prudence  :  Id. 

The  court  also  refused  to  charge  that  if  the  jury  should  find  the  horse 
was  driven  in  the  time  and  by  the  way  and  by  the  driver  agreed  upon, 
and  was  overdriven  because  his  mastet  agreed  that  he  should  perform  a 
greater  service  than  he  was  equal  to  perform,  the  plaintiff  could  not 


ABSTBACTS  OF  BECENT  DECISIONS.  261 

There  wu  evidence  from  which  it  is  claimed  it  might  be  fonnd 
pUtDtiff  was  intbrmed  that  defendact  must  reach  Pentwater  b; 
,iiue  to  take  the  can.     Held,  That  the  owner  of  a  team  cnanot 

of  parties  who  do  no  more  than  waa  agreed  .npon,  and  that  if 
!Doe  would  warrant  a  finding  of  such  an  arrangement  the  charge 
ave  been  given  :  Id. 

Fartmxrbhip. 

•vetion  of  Contract. — H.  and  8.  entered  into  buaineaa  October 
,  to  continue  until  April  Ist  1875,  unleas,  at  the  expiration  of 
montha  from  the  former  date,  the  bnaineaa  did  not  pay  its  own 
,  in  which  event  S.  was  to  have  the  right  to  cloae  it  after  that 
'he  entire  working  onpital,  15000,  was  furnished  by  S.  It  ap- 
that  un  the  8th  of  August  1872,  this  working  capital  was  lost. 
lat  S.  was  not  obliged  to  furnish  more  capital  or  to  pledge  his 
the  prosecution  of  the  business,  and  that  he  might  therefore 
i  the  agreement  August  }4tb  1872,  subject  to  his  liability  to 
ruges  to  April  1st  1873 :  HtU  v.  SmaUeg,  8  Vroom. 

Practice. 
ran/x — Waiver  of  Technicai  Ohjectitmi — Certiorari.— The  oh- 

warrant  is  to  bring  the  party  detendant  into  court,  and  if  legally 
nt  fur  that  pnrpuse,  ohjection  ahould  be  made  to  it  before  the 
it  submits  himself  to  the  jurisdiction  of  the  court,  and  goe»  to 
,he  merits  of  the  case :   Clifford  v.  The  Overieer  of  the  Poor,  8 

eneral  appearance  of  the  defendant  is  &  wairer  of  all  objeetions 
rm  of  the  process  and  the  manner  of  its  service:  Id. 
!  this  court  can  interfere  on  certtomn  with  a  matter  confided  to 
etioo  of  the  court  below,  it  must  be  clearly  shown  that  there  - 
an  unwarrantable  and  illegal  exercise  of  such  discretion  to  the 
iai  injury  of  the  party  complaining :  Id. 

Rbhotal  op  Cadseb. 
'oe — B31  of  Exceptimu — Plaintiff  and  Defendant. — In  deter- 
a  question  whether  a  Circuit  Court  bad  erred  in  denying  a 
D  remand  a  case  removed  to  it  from  the  state  court,  and  giving 
at  as  if  the  case  had  been  rightly  removed  to  it,  this  court  cannot 
attention  to  a  certificate  of  the  clerk  of  snch  Circuit  Court, 
g  that  on  the  heanng  of  the  motion  in  the  Circuit  Court  certain 
'appeared,"  ''were  proved,"  or  "were  admitted,"  or  "agreed 
he  parties  respectively  ;  such  facts  not  appearing  by  bill  of  ex- 
Dor  by  any  case  staled.  Neither  party  can  gsin  anv  advantage 
a  statement :  Kmipp  v.  Railroad  Company,  20  Wall. 
let  of  OongrBBH  of  March  2d  1867,  allowing  either  of  the  par- 
snit — they  being  of  a  certain  class  described — to  remove  it 
tate  court  into  the  Circuit  Court  of  the  United  States,  does  not 
the  previoosly  existing  and  settled  rules  which  determine  who 
e  regarded  as  the  plaintiff  and  defendant:  Id. 
3,  where  two  persons  in  one  state,  trustees  for  bondholden  of  a 
e  of  a  railroad  owned  by  a  company  in  another,  foreclosed  the 
e,  bought  in  the  road  in  trust  for  the  bondholders,  and  Ihen 
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leased  it  to  a  citizen  of  the  state  to  which  they  themselves  belonged,  and 
then  a  majority  of  the  bondholders  in  the  state  where  the  original  com- 
pany was,  in  pursuance  of  a  statute  there,  formed  themselves  into  a  new 
corporation,  to  which  the  statute  gave  ownership  and  control  of  the 
road,  and  suit  was  brought  in  a  state  court  against  the  lessee  of  the  road 
by  the  trustees  who  had  made  the  lease,  HdJ^  that  the  defendant  could 
not  remove  the  suit  from  the  state  court  to  the  Federal  court  on  the 
ground  that  it  was  wholly  between  the  new  corporation  and  the  lessee, 
and  that  the  trustees  were  now  merely  nominal  parties  ;  they,  the  trus- 
tees, not  having  been  been  discharged  from,  or  in  any  way  incapacitated 
from  executing  their  trust,  and  there  having  been,  in  fact,  unpaid  bond- 
holders  who  had  not  joined  in  the  creation  of  the  new  corporation,  and 
who  had  yet  a  right  to  call  on  the  trustees  to  provide  for  the  payment  of 
their  bonds :  Id, 

Sale.     See   Fraud 

Warranty  of  Title — Chattel  Mortgage — Rescission — Damages. — This 
was  an  action  on  the  common  counts  in  assumpsit^  commenced  in  a  jus- 
tice's court  and  brought  by  appeal  to  the  Circuit,  and  there  tried  by 
jury  resulting  in  a  judgment  for  plaintiff  for  $150.  Plaintiff  and  de- 
fendant traded  horses,  plaintiff  giving  his  horse  and  a  yearling  colt  for 
defendant's  horse  and  $10.  Possession  was  mutually  given  and  the 
$10  paid.  The  horse  received  by  plaintiff  was  afterwards  taken 
from  him  on  a  chattel  mortgage  given  prior  to  the  exchange. 
The  main  question  is  whether  the  plaintiff  without  rescinding  the 
contract  or  offering  to  place  the  defendant  in  statu  quo  was  entitled 
to  recover  under  the  common  count  for  goods  sold  and  delivered,  the 
value  of  the  horse  and  colt  less  the  $10.  Held^  1.  That  the  horse  re- 
ceived by  plaintiff  being  at  the  time  of  the  trade  in  defendant's  posses- 
sion, a  warranty  of  title  on  defendant's  part  was  implied  in  the  exchange, 
as  it  would  be  on  a  sale,  and  plaintiff  might  have  sued  upon  that  con- 
tract, of  which  the  warranty  was  a  part;  and  that  in  thus  doing  he  would 
be  affirming  instead  of  rescinding  the  trade,  and  would  not  be  bound  first 
to  tender  back  the  money  received,  or  to  do  anv  other  act  in  disaffirm- 
ance of  the  contract;  but  such  action  must  be  brought  upon  the  ei- 
press  contract;  and  that  no  other  or  different  contract  can  be  implied 
while  that  is  in  force  and  the  rights  of  the  parties  dependent  upon  it: 
Hurst  V.  Sackett^  30  or  31  Mich. 

Held,  2.  That  the  existence  of  the  chattel-mortgage  as  an  encumbrance 
on  the  horse,  and  the  taking  of  the  property  under  it,  would,  though  the 
exchange  had  been  executed,  authorize  the  plaintiff  to  rescind  the  con- 
tract, and  by  returning  the  money  received  he  would,  it  seems,  have  had 
a  right  to  sue,  either  upon  the  contract,  or  for  goods  sold  and  delivered ; 
but  that  this  is  upon  the  ground  that  the  contract  being  rescinded  there 
is  no  express  contract  existing,  and  the  law  will  imply  one ;  and  that 
while  the  original  contract  remained  in  force  none  can  be  implied :  JJ- 

Held,  3.  That  there  was  not  a  total  failure  of  consideration  as  there 
was  no  defect  of  title  to  the  $10  received  ;  and  that  the  plaintiff  is  not, 
therefore,  entitled  to  treat  the  contract  as  rescinded  while  he  keeps  part 
of  the  consideration  :  Id. 

Held,  4.  That  the  real  nature  of  the  plaintiff's  right  of  action  is  one 
for  damages  for  the  breach  of  that  portion  of  the  defendant's  contract 
whicb  warranted  against  a  failure  of  title  to  the  hone  :  Id. 


'.  "<\ 


ABSTRACTS  OF  BECEKT  DECISIONS.  268 

lid  Dot  appear  that  the  horse  had  been  sold  tinder  the  ctiatt«]- 
ige,  and  there  was  other  property  covered  b;  and  taken  npoD  the 
1^,  the  value  of  which  was  not  sbowD.  Held,  That  the  evidence 
>  show  the  real  amount  or  the  eocuuibrBDce  on  the  hone,  or  the 
>f  the  other  property  taken  on  the  mortgage ;  that  the  plaintiff 
right  to  redeem  at  any  time  before  he  was  deprived  of  poasession 
en  within  any  reasonable  time  thereafter;  and  that  the  value  of 
rse  and  oolt  traded  to  defendant  conld  in  no  event  opon  Buch  evi- 
coDBtitute  the  measure  of  damages :  Id. 

Shipfinq.     See  Navigable  WnUrt. 

Specifio  Pebpobhance.     See  Deed. 

Stock.     See  Broker.  , 

Stbebt.     See  Municipal  Gorporation. 

SCBETT, 

n  the  taking  of  a  Mortgage  io  lecure  ihePayment  of  a  Promiuory 
loei  not  luaiend  the  Remedy  on  the  Note. — The  principal  in  a 
and  eeveraf  promissory  note,  after  the  same  matured,  executed 
livered  to  the  payee  therein,  a  mortgage  of  real  estate  to  secure 
/ment  of  a  certain  sum  of  money,  the  amount  of  the  note  being 
^d  and  referred  to  as  secured  by  note ;  the  mortf^age  conUined  a 
at  on  the  part  of  the  mortgagor  to  pay  the  money  on  a  day 
,  named,  but  no  provision  that  the  right  of  action  on  the  note 
be  suspended,  ffelil,  That  the  acceptance  of  the  mortgage, 
was  merely  additional  or  collateral  security,  did  not  extinguish  or 
1  the  remedy  on  the  note,  and  the  liability  of  the  surety  thereon 
t  discharged  :  Bratgle  v.  Buihey,  40  Md. 

ce  to  Landlord  to  terminate  Leaie. — A  lease  was  for  a  year,  either 
night  deterniine  the  lease  at  the  end  of  the  term  by  giving  a 
s  previous  notice  to  the  other.  A  surety  for  tbe  lessee  gave  due 
to  the  lessor  to  collect  the  rent  from  the  lessee  and  that  he  wculd 
bound  beyond  the  end  of  the  current  year,  the  lessee  held  over, 
'ety  died  before  the  end  of  the  succeeding  year.  Held,  That  bis 
was  not  liable  for  rent  during  that  year :  PUaionton  &  Biddle't 
I,  76  Pa. 

aa  inequitable  to  the  surety  to  oontiane  the  tenant  for  another 
ter  the  notice  :  Id. 

J^h  a  surety  cannot  at  will  dtachai^  bimself  from  his  contract, 
lity  ofleQ  relieves  a  surety  when  tbe  principal  would  nut  be  re- 

Taxation.  See  Evidenoe. 
mption. — Intention  mu»t  he  Clear. — To  exempt  any  particular 
ty  from  taxation  tbe  intention  must  be  clear.  Bonds  issued  by 
y  of  Patersuii,  under  a  special  act  (Laws,  1873,  p.  24,)  to  meet  an 
icted  contingency,  not  provided  for  in  tbe  charter,  and  without 
exempted  by  the  act,  are  not  exempted  by  a  clause  in  the  charter 
9.  (Laws  I8Fi9,  p.  768,)  in  these  words  :  "  thai  the  bonds  aothor- 
be  issued  by  the  mayor  and  aldcrmea  shall  be  isfued  free  and 
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exempt  of  and  from  all  city,  connty  bdi]  state  taxes."  Thftt  langnage 
is  fully  satisfied  by  its  applioation  to  the  bonds  autboriced  in  the  act  of 
which  it  tormed  a  pari :  State,  IVeeie,  Proi.,  t.  Woodruff,  8  Vroom. 

TOET.  See  NhvigabU  Waters. 
TansT. 
,  Relie/ia  Equity  agaxiut  voluntary  Truit  whote  purpone  hag  been  ful- 
filled — Eiuband  and  Wife. — Husband  and  wife  conveyed  her  propeTty 
in  trust  for  her  separate  use  for  life  so  that  it  should  not  be  liable  far 
her  present  or  any  future  husband's  engage  men  U,  and  afler  her  death 
for  such  persons  and  uses  as  she  bj  her  will  should  appoint,  aod  in  de- 
fault of  appointment  for  the  persons  who  would  be  entitled  to  her  "  reil 
and  per^Dil  estate  under  the  intestate  laws  of  the  place  where  she  nmj 
be  domiciled"  at  ber  death.  The  husband  baring  died,  Beld,  that  the 
wife  W3S  entitled  to  a  conveyance  from  the  trustee  of  the  trust  estate ; 
Tucker'*  Appeal,  75  Pa. 

Equity  will  relieve  from  a  volantary  and  self-imposed  trust  witboat 
consideration,  when  its  purpose  ha«  been  fulfilled  ana  there  is  no  other 
reason  to  preserve  it :  Id. 

The  provisioo  in  the  deed  for  succession  according  to  law  of  tbo  wife's 
domicil  did  not  vary  the  cases :  Id. 

Wakrant.     See  Practice. 


NEW  LAW  BOOKS. 

Balch.— International  Courts  of  Arbitration.' BjTHOMasBaLCB.  Pamph., 
pp.  37.    Cambridge :  Printed  at  the  Riverside  Press. 
DeCoLTia. — The  Law  of  Guaranties  and  of  Principal  and  Surety.    By  11. 

A.  DiCoLTAB,  Middle  Temple.  With  full  notes  of  AmerioaD  Cbm*.  by 
Jahm  Afplitoh  Horoan,  of  the  New  York  Bar.  1  vol.  6vo.  New  York: 
Baker,  Voorhia  Jb  Co.     Sheep,  $6. 

Fisher. — Reports  of  Cases  arising  under  Letters  Patent  for  InventioDS, 
determined  in  the  Circuit  Courts  of  the  Cnited  Slates.  By  SiMUii.  S. 
FisHEK.     Vol.  6.    CincinnaU :  R.  Clarke  &  Co. 

Illinois. — Reports  of  Cuea  in  the  Supreme  Court  Tol.  63.  By  N.  L 
FattHAN.     SpringSeld  :  The  Reporter. 

Indiana.— Reports  of  Coses  in  the  Supreme  Court.     Vol.  45.     By  Jakh 

B.  Black.    Indianapolis  ;  Journal  Co.,  ?rs. 

Iowa.— Reports  of  Cases  in  the  Supreme  Court.  Vol.  36.  Bv  E.  Q.  Stilu. 
Ottumwn:  Tbe  Reporter. 

Mich  lOAN.— Reports  of  Cases  in  the  Supreme  Court  Tol.  38.  By  Hon 
Post.     Lansing:  W.  S.  Oeorge  &  Co.,  State  Prs. 

NiVADA. — Reports  of  Cases  in  the  Supreme  Court  Vol.  9.  By  Altud 
HiLii  and  T.  H.  {Iittill.     San  Francisco:  H.  Eastman,  Pr. 

Rrode  Island. — Reports  of  Cases  in  tbe  Supreme  Court  VoL  10.  By 
Jmo.  F.  ToBir.    New  York:  Hurd  A  Houghton. 


ERICAN  LAW  REGISTER. 


JLIGENCE  AND  THE  RULE  OF  DAMAGES  IN 

ACTIONS  THEREFOR. 
:oilABLB  Degligence  is  an  unintentional  violation  of  the  duty 
enjoins  care  and  caation  in  irhat  ne  do,  from  which  a  legal 
proximately  results :  Shearman  &  Redfield  on  Negligence, 
1,  note. 

a  violation  of  the  duty  enjoining  care  and  caution.  Unless 
ity  exists  between  particular  persons,  there  can  be  no  negli- 
in  the  legal  sense  of  the  term :  Tonawanda  R.  R.  Co.  v. 
r,  5  Den.  255,  267 ;  Philadelphia  ^  Reading  R.  R.  Co. 
jren,  47  Fenn.  St.  300,  302.  Leaving  a  pit  uncovered, 
negligence,  if  an  animal  having  a  right  to  be  on  the  premises 
to  it  and  be  injured,  but  not  if  the  animal  was  not  there 
J I  Sh.  i  Redf.,  S  454. 

duty  may  arise  either  from  contract,  or  it  may  be  imposed 
without  any  express  contract  between  the  parties:  Sh.  & 
\  4.     What  then  is  this  duty? 

ly  be  described  in  very  general  terms  only,  as  it  necessarily 
according  to  drcumatancei.  "  Sie  utere  tuo  ut  alienum  non 
is  the  general  principle  {Ftth  v.  Dodge,  4  Den.  311,  SIQ ; 
nd  rf-  Colvmbut  R.  R.  Co.  v.  Keaiy,  3  Ohio  St.  201 ; 
I  V.  Cox,  22  Mo.  373,  375) ;  in  explaining  which,  the  law 
is  on  the  presumption,  that  men  ordinarily  do  their  duty, 
nee,  it  is  the  duty  of  every  man  to  conduct  himself  and 
I  his  property  with  ordinary  care  and  diligence :  Shrevit- 
.  XXIII.— »  (MS) 
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bury  V.  Smith,  12  Cush.  177, 180.  Hence  negligence  is  said  to  be, 
the  omission  to  do  something  which  a  reasonable  man  guided  upon 
the  considerations  which  ordinarily  regulate  the  conduct  of  haman 
affairs  would  do,  or  doing  something  which  a  prudent  and  reason- 
able man  would  not  do :  £mst  v.  Hudson  River  B.  R,  Co.y  35 
N.  Y.  927.  More  than  this  ordinary  care  the  law  does  not  require 
(Sh.  &  Redf.  6),  though  greater  care  be  possible.  Injury  result- 
ing from  no  want  of  this  ordinary  care,  though  it  might  have  been 
avoided  by  the  use  of  greater  care,  is,  in  consideration  of  the  law, 
an  inevitable  accident:  Dygert  v.  Bradley ^  8  Wend.  469,  473; 
Brown  v,  Kendall,  6  Cush.  292,  296. 

From  the  requirement  of  ordinary  care  follows  that  what  might 
be  the  care  required  by  law  in  one  case,  might  be  negligence  in 
another,  and  in  still  another  greater  care  than  the  law  requires: 
Philadelphia  ^  Reading  R.  R,  Co,  v.  Spearen,  47  Penn.  St.  300, 
804,  305 ;   Wolf  v.  Am.  Ex.  Co.,  43  Mo.  421,  425. 

Men  ordinarily  conform  the  care  they  take  to  the  circumstances 
under  which  they  act:  Cayzer  v.  Taylor,  10  Gray  274,  280; 
Brown  v.  Kendall,  supra.  Such  ordinary  care  and  conduct  of 
men  the  law  sets  as  an  example,  demanding  greater  or  less  care 
according  to  circumstances  ( Vaugn  v.  Seade^  30  Mo.  600  ;  Bowen 
V.  N.  Y.  Central  R.  R.  (7o.,^18  N.  Y.  408,  410,  411;  Rage- 
mann  v.  Western  R.  R.  Corp,,  13  N.  Y.  9,  25 ;  Johnson  v.  Bud- 
son  River  R.  R.  Co.,  20  N.  Y.  65,  75 ;  Edwards  v.  Lord,  49 
Maine  279,  281 ;  Brown  v.  Kendall,  supra) ;  in  proportion  to 
the  dangers  {Johnson  v.  Hudson  River  R.  R.  Co.,  supra  ;  Ern$t 
V.  Same,  supra  ;  Brown  v.  Lynn,  31  Penn.  St.  872) ;  in  proportion 
to  the  injury  that  might  result,  whether  it  be  to  life  or  limb,  or 
to  property  only,  and  whether  such  property  be  of  greater  or 
less  value  {Morgan  v.  Cox,  22  Mo.  373,  375,  see  566),  and  also  in 
proportion  to  the  means  devised  to  prevent  any  injury :  Sh.  i 
Bedf ,  §  7 ;  Penna.  R.  R.  Co.  v.  Kelly,  81  Penn.  St.  872 ;  PhUa. 
^  Reading  R.  R.  Co.  Spearen,  47  Penn.  St.  800,  804 ;  Berge 
v.  Gardiner,  19  Conn.  607,  511;  Boland  v.  Missouri  R.  R.  Co., 
86  Mo.  484,  490 ;  0' Flaherty  v.  Union  R.  W.  Co.,  45  Mo.  70, 73. 

But  in  determining  what  is  ordinary  care  we  must  also  consider 
the  person  from  whom  such  care  is  required.  The  law  does  not 
exact  the  same  care  from  an  infant  as  from  an  adult,  nor  from  an 
idiot  or  a  lunatic  as  from  a  sane  man.  The  law  requires  in  sach 
cases  such  care  as  is  usual  among  such  persons  or  children  of  such 
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lat  while  the  law  requires  ordinary  care  of  a  man,  lie  may 
or  diminieh  the  degree  of  care  he  is  bound  to  use.     "  If 

1  an  act  of  pure  favor  for  another  with  assent  of  the  latter, 
onsibiljty  to  him  is  reduced  to  the  duty  of  merely  slight 
i  diligence.  And  on  the  other  hand,  the  party  receiving 
r  is  bound  to  exercise  great  care  and  diligence  therein  for 
■fit  of  the  party  conferring  it:"  Sh.  &  Redf.,  §  22.  Thus 
ee  of  care  required  differs  in  the  different  kinds  of  hail- 

2  Kent's  Com.  660,  568,  573,  577,  585. 

ifferent  relationships  of  the  parties  seem  to  he  the  legnl 
jn  of  the  different  degrees  of  care  and  negligence  which 
nentioned  in  the  text  books,  and  in  regard  to  which  Bome< 
e  opinion,  that  they  are  useless  distinctions :  Sh.  k  Redf., 
J ;  McPheeten  Y.  Han.  f  &.  Jo.  R.  R.  Co.,  45  Mo.  22, 
tiler  V.  Putnam  Fire  Int.  Oo.,  45  Mo.  85 ;  but  see  Calla- 
Tame,  40  Mo.  131,  188.  In  our  opinion,  the  distinction 
;ence  into  slight,  ordinary  and  gross  negligence,  correspond- 
est,  ordinary  and  slight  care,  is  well  founded, 
then  are  slight,  ordinary  and  gross  negligence  ?  "  Slight 
ce  is  the  want  of  great  care  and  diligence ;  ordinary  negli- 
the  want  of  ordinary  caro  and  diligence ;  and  gross  neg- 
I  the  want  of  even  slight  care  and  diligence :"  Sh.  k  Redf., 

Slight  care  is  such  as  is  usually  exercised  under  circum- 
iQiilar  to  those  of  the  particular  case  in  which  the  question 
id  where  their  own  interests  are  to  be  protected  from  a 
ijury  by  men  of  common  sense  hut  careless  habits;  ordi- 
i  is  such  as  is  usually  exercised  in  the  like  circumstances 
ajority  of  the  community,  or  by  men  of  careful  and  pru- 
its ;  and  great  care  is  such  as  is  exercised  under  such 
tnces  by  men  of  unusually  carefal  and  prudent  habits:" 
ledf.,  §  20 ;  See  Em»t  v.  Hudaon  River  R.  R.  Co.,  35 

27 ;  Brotm  y.  Kendall,  6  Cnsh.  292,  296 ;  Brovm  v. 
[  Penn.  512. 

ver  degree  of  care  the  law  may  require,  it  is  negligence 
is  an  unintentional  violation  of  this  duty,  which  becomes 
B  if  a  legal  injury  proximately  results  therefrom.  Neg- 
itbout  injniy  is  not  actionable.  The  rule  Ex  damno  tine 
on  oritur  actio,  may  be  inverted  :  Ex  injuria  sine  damno 
r  actio,  if  we  only  remember  that  the  law  implies  damnum 
a  cases:  Sh.  &  Redf.,  §  S;  Sedgw.  32.    If  the  injury 
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might  have  resulted  from  the  negligence,  bat  would  have  resulted 
though  there  had  been  no  want  of  care,  the  negligence  is  oot 
actionable :  Sh.  k  Redf.,  §  429. 

And  it  must  be  a  legal  injury,  one  that  the  law  recognises  as 
such.  If  one  follows  an  unlawful  business,  or  a  lawful  business 
without  authority,  and  he  be  injured  in  such  business  through  the 
negligence  of  another,  the  law  gives  him  no  cause  of  action :  Sh. 
&  Redf.,  §  25 ;  Sherman  v.  Fall  Miver  Iron  WorkSy  5  Allen  213, 
216.  Furthermore,  such  injury  must  proximately  result  from  the 
negligence.  Negligence  to  be  actionable  must  be  the  proximate 
cause  of  the  injury,  not  the  remote  cause:  Sh.  &  Redf.,  §§  9,  53. 
.  But  this  does  not  require  that  such  negligence  should  be  the  nearest 
cause ;  there  may  be  intervening  causes,  without  which  the  injurj 
would  not  have  happened,  and  yet  such  negligence  may  remain  the 
proximate  cause.  This  is  the  case  where  the  acts  of  intervening 
persons  are  the  natural,  necessary  or  legal  results  of  the  negligent 
person's  conduct. 

Only  one  point  remains  to  be  considered.  We  defined  negligence 
as  an  unintentional  violation  of  a  duty.  In  this  it  is  distinguished 
from  malice  or  fraud.  However  great  and  gross  negligence  may 
]^e,  there  is  never  a  purpose  to  do  a  wrongful  act,  or  to  omit  the 
performance  of  a  duty.  Though  gross  negligence  may  be  evidence 
of  fraud,  yet  it  is  not  fraud,  and  so  of  malice :  Sh.  &  Redf.,  §  3, 
p.  3,  n.  7 ;  Gardner  v.  Hearty  8  Den.  232,  236 ;  Tonawanda 
R.  R.  Co.  V.  Hunger^  6  Den.  265,  267 ;  Tally  v.  AyreB^  3  Sneed 
677,  680. 

II.  After  having  considered  what  is  actionable  negligence,  we 
will  now  inquire  into  the  rule  of  damages.  The  question  is  not 
simply  as  to  the  measure  of  damages.  ^'  The  rule  of  damages"  is 
more  comprehensive.  Still  it  does  not  seem  comprehensive  enough 
to  embrace  all  questions  touching  actions  for  negligence.  Con- 
fining ourselves  to  what  seems  properly  to  come  under  ^'  the  rule 
of  damages,"  we  will  consider  1st,  By  and  from  whom  damages 
may  be  recovered,  and  2d,  What  is  the  measure  of  damages. 

Before  going  into  the  first  of  these  questions,  it  might  be  well 
to  state,  that  the  rule  applies  not  only  to  natural  but  to  artificial 
persons  also.  The  same  rule  of  liability  has  been  frequently  ap- 
plied as  well  as  to  individuals  (Fifield  v.  Northern  R.  iJ.,  42  N.  H. 
225,  231;  Oilman  v.  Eastern  R.  R.  Corp.,  10  Allen  233,  238; 
Cleveland  St.  R.  R.  v.  Keary,  8  Ohio  St.  201 ;  as  to  qwm  cor- 
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s  see  SEi.  ft  Redf.,  §  118  ;  Bigehte  v.  Randotph,  14  Gnj 
nrt  we  »ee  no  reason  why  the  rule  as  to  the  rights  should 
til  J  apply  where  a  proper  case  ariaes. 

asking  :  By  and  from  whom  damages  may  be  recovered, 
:  distinguish  between  such  as  stand  in  the  relation  of  master 
'ant,  and  such  as  do  not  hold  that  position,  for  this  relation- 
atly  modifies  the  general  rule,  which  we  will  now  consider, 
lere  again  we  must  distinguish  those  cases  where  the  negli- 

independent  of  any  contract,  and  those  where  it  relates 
ntract  between  the  partic?s.  In  the  former  cases  every 
proximately,  although  not  directly,  injured  through  the 
ice  of  another,  may  recover  from  him  ;  in  the  latter  cases, 
who,  h^ing  a  party  to  the  contract,  has  suffered  in  conse- 
if  such  negligence  may  recover  from  the  negligent  party 
contract.  In  both  clusses  of  cases,  however,  the  party 
to  recover  must  not  have  been  guilty  of  contributory  neg- 
which  would  constitute  a  complete  bar  at  common  law, 
not  in  admiralty. 

igligence  is  a  violation  of  a  duty,  only  those  can  be  parties 
jtion  for  negligence  between  whom  this  duty  exists.  On 
:r  hand,  every  one  who  has  a  right  to  have  such  duty  per- 
and  who  by  the  violation  of  that  duty  has  been  injured, 
over,  for  where  there  is  a  wrong  there  is  a  remedy.  If, 
is  duty  be  imposed  by  law  to  be  exorcised  towards  all  men, 
dy  injured  through  its  violation  has  a  right  to  recover: 
ledf.,  §  54,  an  instructive  ease ;  Thomas  v.  WiTii;ke»ter,  Q 
197.  And  in  such  case  it  is  no  defence  to  say,  that  the 
party  was  a  trespasser,  unless  he  was  thereby  guilty  of 
itory  negligence:  Sh.  k  Redf.,  5  38;  LoomU  v.  Ferry, 
d.  496;  Birge  v.  Gardner,  19  Conn.  507,  512;  Norrig  v. 
W,  35  N.  H.  271,  277. 

ler  does  it  affect  the  right  of  the  party  seeking  to  recover, 
'  the  injury  be  the  direct  or  indirect  consequence  of  the 
ice.  True,  in  some  cases  the  word  "  direct "  is  used  so  as  to 
tly  indicate,  that  no  damages  may  be  recovered  for  indirect 

bat  in  such  cases,  it  seems,  "  direct "  is  used  for  "  proxi- 

All  the  cases  agree  that  if  a  servant  be  injured  through 
;ligence  of  another,  not  only  the  servant  may  recover  for 
ct  injury,  hut  also  the  master  for  the  indirect  injury  in  an 
'er  quod:  Sh.  ft  Redf.,  §  53.  But  this  rule  allowing  per- 
directly  injured  to  recover  must  not  be  extended  too  far. 
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*'  Indirectly  **  is  not  "  remotely.**  The  injury  should  be  the  proxi- 
mate, although  indirect  consequence  of  the  negligence.  Hence, 
aside  from  the  fact  that  at  common  law  no  damages  could  be  re- 
covered from  the  negligent  party  for  the  death  of  a  person,  it  has 
been  held  that  an  insurer  of  life  cannot  recover  from  the  negligent 
party  for  the  loss  he  sustains  through  the  death  of  the  insured : 
Sh.  &  Redf.,  §  53,  p.  333,  n. ;  Com.  Mutual  Life  Ins.  Co.  v.  N.  7. 
^  New  Haven  E.  R.  Co.,  25  Conn.  265,  271,  275.* 

While  in  cases  where  the  law  imposes  a  general  duty,  everybody 
proximately  injured  through  a  violation  thereof  may  recover,  yet 
where  this  duty  arises  only  on  a  contract,  none  but  parties  thereto 
or  those  for  whose  benefit  it  is  avowedly  made,  may  recover  for  a 
violation  of  such  duty.  As  such  persons  only  can  recover  on  the 
contract,  so  they  alone  can  recover  for  injuries  through  negligence 
in  its  performance.  If  other  parties  are  thereby  injured  it  is 
damnum  absque  injuria:  Sh.  &  Redf.,  §  54;  WinterboUom  v. 
Wright,  10  M.  &  W.  109,  115 ;  Thomas  v.  Winchester,  5  N.  Y. 
397,  408.  See  an  apparent  exception :  Bank  of  Utica  v.  McKim- 
ter,  11  Wend.  474. 

But  in  order  to  entitle  the  injured  party  he  must  not  have  been 
guilty  of  contributory  negligence:  Sh.  &  Redf.,  §  25;  Ad.  185; 
Tallon  V.  City  of  Boston,  3  Allen  138  ;  Daly  v.  Norwich  ^  Ww- 
cester  R.  R.  Co.,  26  Conn.  593,  597 ;  Button  v.  Hudson  River 
R.  R.  Co.,  18  N.  Y.  248,  257 ;  Wilds  v.  Same,  24  N.  Y.  430, 
432  ;  Reeves  v.  Larkin,  19  Mo.  192 ;  Smith  v.  Hardesty,  31  Mo. 
411 ;  Callahan  v.  Wame,  40  Mo.  131,  140:  lAddy  v.  St  Louis 
R.  R.  Co.,  40  Mo.  506,  519.  If  he  was  himself  in  fault,  the  law 
will  not  allow  him  to  take  advantage  of  his  own  wrong.  If  he 
could  have  escaped  the  injury  and  did  not  through  want  of  proper 
care,  the  law  says,  Volenti  nonfit  injuria,  and  his  injury  is  then 
damnum  absque  injuria.  Contributory  negligence  is  at  common 
law  a  complete  bar  to  plaintiff's  action ;  the  question  is  never  one 
of  comparative  negligence  between  the  parties.* 


'  The  coart  in  this  case  indicate  the  difTerence  between  the  parties  to  such  a  con- 
tract, and  a  master  and  serrant ;  the  latter  being  a  natural  legal  relation,  the 
former  not  so.  While  fire  and  marine  insurance  companies  may  be  subrogated  to 
the  rights  of  the  insarod,  Mason  y.  Louishury^  3  Doug.  64,  it  seems  that  this  woald 
not  be  the  case  in  life  insurance,  the  latter  contract,  unlike  the  former,  not  onlr 
not  being  a  contract  of  indemnitj,  but  also  because  the  rights  of  the  insured  die 
with  him. 

>  In  Illinois  Reports  expressions  are  used  that  might  be  so  misunderstood :  But- 
ton V.  Hudtfm  River  It.  It.  Co.,  IS  N.  Y.  248,  257  ;  Wilds  v.  Same,  24  N.  Y.  430, 
432. 
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t  is  contributor;  negligence,  is  then  important  to  know.  It 
negligence  on  the  part  of  the  plaintiff  or  bis  agent,  as  docs 
J  concor  with  the  negligence  of  tbe  defendant  or  tend  to 
e  the  d&mages,  but  which  proximately  contributes  in  causing 
icy. 

ributory  negligence  most  always  be  tbe  negligence  of  the 
r  or  of  his  agent.  However  many  strangers  tnsy  have  con- 
1  in  bringing  about  tbe  injury,  it  is  no  defence  wherehy  tbe 
int  might  escape :  Sh.  k  Redf.,  §§  27,  46  ;  Eaton  t.  Boston 
•M  R.  R.  Co.,  11  Allen  500,  505.^  And  the  plaintiff  must 
ten  guilty  of  negligence.  Xot  every  act  of  the  plaintiff  con- 
ig  in  causing  tbe  injury  will  constitute  a  bar.  It  must  be  a 
>n  of  that  duty  which  the  law  imposes  on  all  men,  to  use  or- 
care  for  their  own  protection :  Sh.  k  Redf,  §§  29  30 ;  Huel- 
ip  V.  Citizem'  Railway  Co.,  37  Mo.  537,  546,  550.  More 
lis  the  law  does  not  require,  so  that,  though  by  the  cxtremest 
id  caution  the  plaintiff  might  have  escaped  the  injury,  yet 
it  of  euoh  care  will  not  constitute  contributory  negligence : 
Eledf.,  §§  29,  82 ;  Daly  v.  Norwich  ^  Woreetter  R.  R.  Co., 
in.  593,  597.  Tbe  law  itself  presuming  that  every  man 
is  duty,  it  is  not  negligence  on  the  part  of  the  plaintiff,  if 
3  not  presnme  culpable  negligence :  Sh.  k  Redf,  §  31 ; 
V.  Budtm  River  R.  R.  Co.,  35  N.  Y.  9,  £f8,  85;  ffewton 
f  York  Central  R.  R.  Co.,  29  N.  Y.  383,  890 ;  Otaen  v. 
n  River  R.  R.  Co.,  35  N.  Y.  516,  518;  Kennayde  v.  Pa- 
.  R.  Co.,  45  Mo.  255,  261.  Neither  is  plaintiff  bound  on 
g  defendant's  negligence  to  presume  all  possible  dangers 
Redf.,  §  81) ;  nor  is  it  negligence  to  assume  some  risks,  for 
daily  done  by  tbe  most  prudent  men:  Sh.  &  Redf.,  §  31. 
mdant  threw  plaintiff  off  his  guard,  that  conduct  may  be 
;red  ordinary  care,  which  under  other  circumstances  would 
ate  negligence:  Sh.  k  Redf.,  §  28;  Umat  v.  ffudaon 
B.  B.  Co.,  35  N.  Y.  9,  28 ;  Kennayde  v.  Paci/ie  R.  R.  Co., 
.  255,  262.  It  is  hardly  necessary  to  add  that  plaintiff's 
not  contributory  negligence,  though  it  directly  contribute  in 
ing  the  injury,  if  he  was  not  in  fault:  Ingalh  r.  Billt,  9 
1 ;  Stoket  v.  iSaltonttall,  13  Pet.  181;  Wintert  v.  Eannihal 
Jo.  R.  B.  Co.,  89  Mo.  468. 

■1  ntiempto]  (Aiirr/ieU  t,  Ropar,  31  Wend.  SIS)  to  make  the  negligence 
arenu  a  bar  10  an  action  by  the  infant ;  but  see  BoloHd  v.  A/i>.  R.  R.  Co., 
it*  ;  At/jp  V.  Norwidt  f-  Wartattr  B,  R.  Co.,  3S  Coon.  S93,  998. 


272 


NEGLIGENCE  AND  THE  RULE  OF  DAMAGES 


It  must  be  negligence  in  order  that  plaintiflTs  conduct  may  bar 
him,  and  it  must  be  contributory  negligence.  The  mere  fact  that 
the  plaintiff  was  negligent  at  the  time  the  injury  happened,  that 
his  negligence  was  concurrent  (Sh.  &  Redf.,  §  32,  p.  32,  n.  3; 
Mayer  v.  Pcunfic  R.  JB.  6\).,  40  Mo.  151, 156),  or  even  that  his  neg- 
ligence increased  the  damages  (Sh.  &  Redf.,  §  32),  will  not  excuse 
the  defendant.  But  the  moment  the  plaintiff's  negligence  co- 
operates with  the  negligence  of  the  defendant  in  producing  the 
injury,  his  right  to  recover  becomes  doubtful. 

Even  in  such  a  case  the  plaintiff  is  not  necessarily  barred.  Al- 
though without  the  plaintiff's  negligence  the  injury  could  not  have 
happened,  yet  unless  it  contributed  proximately,  it  will  not  dis- 
charge the  defendant :  Haley  v.  Earle^  80  N.  Y.  208,  209 ;  Adam 
V.  Wiggins  Ferry  Co,y  27  Mo.,  95.  The  question  is,  whether  it 
being  conceded  that  the  plaintiff  was  not  without  fault,  the  de- 
fendant might  by  the  exercise  of  reasonable  care  and  prudence  at 
the  time  of  the  injury  have  avoided  it :  Butson  v.  Hudson  River 
R.  R.  Co.,  18  N.  Y.  248,  258.  This  is  clearly  the  case  where 
defendant  sees  the  plaintiff's  negligence ;  if  he  then  omits  to  avoid 
proper  care  to  avoid  injury,  he  is  liable :  Sh.  &  Redf.,  p.  33,  n. 
2,  4;  §  454;  Spafford  v.  Allen,  3  Allen  177,  179;  Adam  v. 
Wiggins  Ferry  Co.,  27  Mo.  95. 

This  rule  of  contributory  negligence  applies  in  courts  of  common 
law  even  in  cases  of  collision  of  vessels  {Adams  v.  Wiggins  Ferry 
Co.,  supra',  Galena  Packet  Co.  v.  Vandergrift,  34  Mo.  65; 
Barnes  v.  Cole,  21  Wend.  188) ;  while  in  courts  of  admiralty,  the 
loss  in  such  cases  is  equitably  apportioned  according  to  the  degree 
of  negligence  on  each  side:  Sh.  &  Redf.,  23,  n.  1. 

We  now  proceed  to  consider  from  whom  damages  may  be  re- 
^^ered.  Here  again  wo  meet  the  distinction  between  duties  im- 
posed by  law  on  all,  and  duties  of  parties  to  contracts.  In  the 
former  case  every  one  violating  the  duty  to  use  care  and  caution, 
and  materially  contributing  in  causing  the  injury,  whether  he 
stand  in  the  relation  of  master  and  servant  or  not,  is  liable :  Sh. 
&  Redf.,  §§  68,  112,  596,  p.  648/n.  1.*  This  rule  applies  even  to 
infants  and  persons  of  unsound  mind.  Though  the  care  required 
of  them  differs  from  that  required  of  adults  and  sane  men,  yet, 

1  A  serTant  may  be  personally  liable :  8h.  k  Kedf.,  {  112  ;  both  owners  of  two 
Tohicles  negligently  driven :  Sh.  &  Redf.,  {  90. 
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ver  they  are  guilty  of  negligence,  the  injured  party  may 
r  from  them :  Sh.  k  Redf.,  g  57.  And  if  one  be  injured 
h  the  co-operating  negligence  of  several,  he  may,  aa  iu 
»ses  of  torts,  bring  his  action  against  them  jointly :  Sh.  & 

§§  56,  498 ;  Addison  on  Torts  178. 

!  rule  making  every  one  liable  violating  the  duty  of  care 

d  by  law  on  all  men,  is,  of  coarse,  not  changed  by  any  con- 

le  may  have  with  another.     Such  contract  cannot  excuse 

ir  a  breach  of  duty  against  any  one  except  those  who  have 

B  bound  by  such  contract :   Corwin  v.  N.  Y,  ^  Erie  R.  R. 

J  N.  Y.  42,  49.     But  the  above  rule,  thai  the  injured  party 

^cover  from  all  whose  negligence  proximately  contribates  to 

iiry,  seems  to  have  one  exception  founded  on  the  policy  to 

le  carrier  to  the  extremeat  care. 

ire  a  passenger  is  injured   in  case  of  collision,  and  both 

or  vehicles  are  in  fault,  he  has  a  cause  of  action  against 
Tier  only,  whose  negligence,  so  far  as  the  other  carrier  is . 
ned,  is  treated  as  that  of  the  passengers :  Addison  on  Torta 
77  ;  Loekhart  v.  Lichtenthaler,  4  Am.  Law  Reg.  N.  S.  15. 

the  duty  of  care  arises  on  a  contract,  only  a  party  to  the 
ct  is  liable  for  negligence.  As  only  parties  to  a  contract  are 
For  a  breach  thereof,  so  they  only  are  liable  for  a  violation  of 
ity.  Hence  a  servant  is  not  liable :  Sh.  &  Redf.,  §  111 ; 
ornery  Go.  Bank  v.  AUiany  City  Bank,  7  N.  Y.  459,  461 ;  1 

St.  84.  And  here  it  is  important  to  remember  that  some 
a  are  incapable  to  contract,  while  infants  may  avoid  their 
:ts:  Sh.  &  Eedf.,  §  57. 

law  as  heretofore  laid  down  is  changed,  where  the  relation 
ter  and  servant  (principal  and  agent]  must  be  taken  into 
iration.  It  lies  beyond  the  limita  of  the  subject  we  ^» 
iring  to  show  who  stand  in  this  relation.*  But  it  may  be  well 
e,  that  one  who  not  being  a  servant,  voluntarily  assists  in 
ning  work,  stands  in  no  better  position  than  a  servant,  and 

law  be  considered  such  so  as  to  render  the  master  liable : 
Redf..  §S  106,  107;  Alihoff-v.  Wolfe,  22  N.  Y.  855. 

himulf  a  MTTBDi,  is,  m  to  third  penoni,  not  liable  m  «  nMt«r,  Ihongh 
Klect  u>d  diimiu  hii  lubordinaEei :  HYt.  &  Kedf.,  1  I M  ;  bnt  it  a  different 
je  of  ■  muter  of  b  prirkie  Teasel :  Sh.  &  Redf.,  j  113  :  Dtnniton  v.  Stg- 
ffend.  9,  IS;  See  fti  topablic  offlcen — upoitoiMter:  Sh.  &Bedf.,  j  ISO; 
r  the  aimj  and  n&Tf :  Sh.  &  ReUf.,  {  181. 
XXIU.— 34 
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Whoever,  in  view  of  the  law,  holds  the  position  of  master  has  a 
peculiar  reaponsibilitjr.  The  general  rale  is,  that  no  one  is  liable 
for  the  negligence  of  another,  but  in  the  case  of  a  master  the  rule 
'  changes:  Sh.  &  Bedf.,  §  60;  Addison  198,  199;  Schouler  Doni. 
Relations  638.  His  liabilitj  is,  however,  not  the  same  in  all 
cases  of  negligence.  We  will  consider  his  liability  to  strangers 
and  to  his  servants.  Where  one,  a  stranger,  not  himself  a  servaot 
of  the  same  master,  is  injured  bjr  a  servant,  the  rule  applies,  qui 
facit  per  alium  facit  per  te  (Addison  198),  and  hence  reipondeat 
superior:  Story  on  Agency,  §  452;  Blackst.  Com.  431.  Through- 
out the  law,  the  servant  acting  as  such,  is  considered  aa  standing 
in  the  place  of  the  master,  a  rule  required  by  public  policy,  and 
whence  the  servant's  negligence  becomes  that  of  the  master: 
Blackeaon  v.  N.  Y.  ^  Erie  R.  R.  Co.,  Swift  (N.  Y.)  48,  51,  52. 

But  the  above  maxims  and  the  reason  of  the  rule,  holding  tbe 
master  responsible  for  the  negligence  of  his  servants,  indicate  the 
limits  of  his  responsibility.  The  master  is  liable  for  tbe  servants' 
negligence  only  where  such  negligence  occurs  in  the  course  of  their 
employment.  Outside  of  this  ;  how  could  qui  facit  per  alium, 
facit  per  te,  apply  ?  Sh.  k  Redf.,  §§  59,  62 ;  ffarlote  v.  Sumit- 
ton,  6  Cow.  189,  192;  Addison  173,  174. 

To  decide  whether  a  particular  act  is  done  in  tl^e  master's  em< 
ployment,  we  must  inquire,  1st,  whether  the  servant  was  at  all 
times  engaged  in  serving  his  master,  and  2d,  whether  tbe  servant 
was  acting  within  tbe  scope  of  his  authority  or  what  he  had  a  right 
to  consider  within  such  scope  :  Sh.  &  Redf.,  §  63  ;  Bard  v.  Yokn^ 
26  Penn.  St.  482,  488 ;  Satterlee  v.  Groat,  1  Wend.  273. 

But  if  the  negligence  occurs  in  tbe  course  of  employment,  the 
master  is  liable  even  though  the  servant  disregarded  express  orders 
given  by  tbe  master:  Sh.  k  Redf.,  §  68;  Southwick  v.  Eatea,1 
Gush.  885;  Pkila.  ^Reading  R.  R.  Co.  v.  Derby,  14  How.  468. 
And  further,  if  the  servant  through  bis  negligence  involve  himself 
in  difficulties  out  of  which  he  cannot  escape  without  purposely 
doing  an  injury  to  a  third  person,  even  in  such  a  case  the  master 
may  be  responsible :  Sh.  &  Redf.,  §  67.  But  this  responsibility 
of  the  master  does  not  exonerate  the  negligent  servant,  who  him- 
self remains  responsible  to  tbe  injured  party,  unless  the  negligeoce 
occur  in  the  performance  of  a  contract,  when  the  master  alone  is 
liable :  Addison  176. 

We  DOW  proceed  to  consider  the  liability  of  the  master  to  his 
Bervanta,  and  will  extend  the  inquiry  further  to  the  liability  of 
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>ns  standing  in  the  relation  of  master  and  servant  infer  Be. 
Ist,  of  the  master's  reaponsibility  to  his  servants.  Here  the 
!iple  rerpondeat  auperior  does  not  apply,  if  the  servant  is 
ed  through  the  negligence  of  a  fellow-servant,  no  negligence 
;  imputable  to  the  master  personally  :  Sh.  &  Redf.,  §§  86, 108 ; 
soQ  183  ;  Schoulcr  Dora.  Relations  642  ;  Thoman  v.  Rochester 
raeuae  B.  M.  Co.,  18  N.  Y.  153,  166 ;  Farwell  v.  Botton  ^ 
setter  R.  R.  Co.,  4  Mete.  49 ;  leading  case  Oilman  v.  Hatton 
:.  Corp.,  10  Allen  233.  For  the  servant  in  fixing  his  wages 
lee  all  the  ordinary  rislcs  of  the  employment,  in  which  must  be 
led  dangers  arising  from  the  negligence  of  fellow-servants  ; 
,  on  the  other  band,  this  principle  will  increase  the  safety 
i  servant  by  making  each  servant  an  observer  of  the  conduct 
e  others ;  Farweii  v.  Botton  ^  Worcester  R.  R.Co.,  4  Wend. 
Fhoman  v.  Rochester,  ^  Syracate  R.  R.  Corp.,  17  N.  Y.  153 ; 
on  V.  Eaaton  R.  R.  Corp.,  10  Allen  233,  236.  We  might 
;bat  the  rule  cannot  properly  apply  between  fellow-servanta 
pplies  as  to  strangers,  to  wit,  Respondeat  superior,  aa  neither 
0  fellow -servants  represents  the  master  as  against  the  other; 
urther,  that  unless  the  role  were  as  stated,  it  would  be  too 
dous  to  employ  servants. 

naster  not  being  liable  to  a  servant  for  the  negligence  of  a 
-servant,  who  is  such  a  fellow-servant?  The  reason  of  the 
to  wit,  that  the  servant  assumes  all  the  natural  and  ordinary 
md  perils  incident  to  the  employment,  would  show,  that  only 
are  fellow-servants  as  are  engaged  in  the  same  common  em- 
eot.  Though  two  persons  may  be  in  the  employment  of  the 
master,  yet  if  they  are  not  engt^ed  in  the  eame  common  em- 
cnt  they  are  not  fellow-servants,  and  if  one  is  injured  through 
egligence  of  the  other,  the  rule  respondeat  superior  applies : 
;  Redf.,  §§  108,  109.  But  persons  may  be  engaged  in  the 
rommoD  employment,  or  in  the  same  work,  and  yet  not  be 
-servants  within  the  rule.  To  make  them  such  they  must 
iployed  by  the  same  master.  For  the  rule  exempting  the 
r  from  liability,  is  founded  on  the  idea  that  the  master  in 
ages  pays  for  the  risk,  which  is  not  the  case  when  two  are 
Dpioyed  by  the  same  master :  8h.  k  Redf,  §  101 ;  Addison 
Schoulcr  Dom.  Relations  645. 

en,  however,  persons  are  under  the  control  of  the  same 
r  in  the  same  common  employment,  they  are  fellow-servanta 
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thin  the  rule,  no  matter  whether  they  be  equal,  inferior  or 
periorin  grade  or  standing  (Sh.  &  Redf.,  §§  100,  108,  104);  for 
ia  diatioction  will  not  prevent  the  servant  from  foreseeing  the 
ks  and  demanding  wagea  accordingly.  But  there  eeema  to  be 
:Iass  of  superior  servants  who  should  not  be  considered  felloir- 
rvants  with  their  subordinates.  It  would  seem  that,  "where  a 
iBter  commits  the  entire  charge  of  a  business  to  a  person  with 
i  power  to  choose  his  own  assistants,  and  to  coutrol  them  snit 
icharge  them  as  freely  and  as  fully  aa  the  principal  himself 
lid,"  such  person  becomes  a  vice-principal  or  manager  for  whose 
gligence  the  master  should  be  held  responsible ;  Sh.  &,  Redf., 
ora.  If  this  were  not  go,  the  master  by  simply  delegating  hia 
wer  to  appoint  and  dismiss  could  clear  himself  from  nearly  the 
ole  of  his  responsibility  to  his  servants.  We  know  that  tbe 
ove  limitation  of  the  rule  has  not  been  aniversally  recognised 
Un"o  V.  Agatoam  Can.  Co.,  6  Cush.  75),  but  think  it  should  be. 
some  of  the  Western  States  courts  have  gone  still  further.     Thus 

Ohio,  it  is  held,  that  where  the  master  places  one  of  bis  ser- 
Qts  under  the  control  and  direction  of  another  who  represents 
}  master,  he  is  liable  to  the  former  for  injuries  caused  by  the 
e;tigence  of  his  superior,  and  this  on  the  principle  Retpondeat 
oerior :  Sh.  &  Redf.,  §  105 ;  Little  Miami  R.  B.  Oo.  v.  Suveru, 

Ohio  415,  435 ;  Mad  River  R.  R.  Co.  v.  BaTber,  5  Ohio  St. 
1,  563 ;  Cleveland  R.  R.  Co.  v.  Same,  5  Ohio  St  201,  209, 
1,  212.  As  to  less  satisfactory  rule  in  Kentucky,  see  Sh.  & 
df.,  §  105.  But  while  the  master  is  not  liable  to  a  servant  for 
)  negligence  of  a  fellow-servant,  he  is  liable  for  his  own  negli- 
ice :  Fi/ield  v.  North  R.  R.  Co.,  42  N.  H.  225,  226. 
The  law  implies  the  contract  to  use  ordinary  care  and  diligence, 
iween  mater  and  servant.  Whenever  the  master  by  his  own 
gligence  commits  a  breach  of  this  implied  contract  and  the  ser- 
it  is  injured,  he  becomes  responsible  to  such  servant,'  and  it  is 

Sh.  &  Redf.,  }  89;  Fijield  v.  No'tl,  R  R.,mpra;  thiu  if  he  knowinglj  >nil 
eleuly  employ  incompelenc  serrancg  :   Sh.  &  R«df.,  {{  90,  91  ;  Gilman  T.  Ea^- 

R.  R.,  10  Allen  833,  238;  Curly  t.  HaTvii,  II  Allen  111,  180;  Frai.n-T. 
in.  R.  R.  Co.,  38  Tenn.  10*  ;  or  if  he  prorjdel  dersetiTa  and  nnssfa  iD«lsri*]i, 
shinary  and  accommodation!  :  Sh.  &  Redf.,  k\  87,  8S,  9a  ;  Gil<iutn  v.  EaUtn 
R.,  10  Allan  233,  238;  Gir/j  v.  tfirn»,  II  Allen  112,  120;  Baizdt-r.  La- 
ta Mfg  Co.,  tS  Me.  113;  Hugdtn  v.  SmilhvUU  Mfg  Co.,  89  Conn  S4S,  iSO; 
if  ho  does  not  discloio  dangen  ;  Addison  182  ;  Sh.  &  Redf.,  J  93.  See  »  » 
enitj  of  "rales  and  regutatlona"  and  the  care  required  in  preparing  ihem, 
.  &  Bedf.,  I  93;  Addison  133. 
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derence  that  Ae  negligence  of  b  fellow-eervant  contributed 
iging  about  the  injury  :  Cayzor  v.  Taylor,  10  Gray  274. 
kt  if  the  master  haa  called  the  attention  of  the  servant  to  t 
:8  and  dangers,  or  if  the  servants  have  actual  knowledge  there 
yet  voluntarily  remain  in  the  service  of  the  master,  wii 
being  induced  by  him  to  believe  s  change  will  be  made, 
lout  plainly  objecting,  they  will,  if  injured,  have  no  ri^ 
inat  such  master,  but  will  be  considered  as  having  assumed  I 
b:  Ad.  181;  Sh.  &  Redf.,  %%  94,  96;  Buzzell  v.  Lacoi 
'g  Co.,  48  Me.  113 ;  Frazier  v.  Pmn.  R.  R.  Co.,  38  Penn.  i 
.  But  this  rule  applies  only  so  far  as  the  servants  could  reaac 
'  anticipate  the  danger :  Snow  v.  Sou*.  R.  R.  Co.,  8  All 

[itherto,  we  considered  the  liability  of  the  master  to  his  si 
t.  And  now  of  the  liability  of  a  servant  to  his  master.  T 
ant  is  liable  for  his  negligence  to  his  master,  if  damages  ha 
1  recovered  from  the  master  for  snch  negligence,  and  be 
ie  for  his  negligence  in  the  care  of  his  master's  property  J 
ted  to  him,  though  not  for  ordinary  accidents :  Addison  3! 
Quler  626.  Finallyas  to  the  liability  of  servants  inter  ae.  0] 
Id  naturally  suppose  that  the  rule  requiring  ordinary  cai 
:h  applies  where  no  particular  relation  exists  between  the  parti 
contract,  should  apply  also  to  servants  t'nf^  ee.  Though  the 
particular  relation  between  them,  for  they  are  fellow-servani 
this  relation  does  not  arise  from  any  contract  between  thei 
from  the  separate  contract  each  of  them  has  with  the  comm( 
loyer.  Between  themselves  they  have  no  contract.  We  do  n 
)t  that  the  general  rule  applies  and  that  a  servant  is  liah 
lis  negligence  to  his  fellow-servant  in  the  same  manner  in  whii 
ona  generally  are  liable  for  their  negligence.* 
1  considering  the  rule,  by  and  from  whom  damages  may  he  r 
red,  we  hitherto  assumed  that  all  the  parties  to  the  tort  we 
living  and  capable  of  suing  and  being  sued.  But  how  in  cat 
eath  or  bankruptcy  of  either  party  ?  In  case  of  death  t) 
mon-law  rule  was,  Actio  pertonaUt  moritur  cum  pertona ;  bi 
ites  gave  a  cause  of  action  to  and  against  executors  and  admii 
itors  in  case  of  injury  to  property,  while  more  recent  statub 

lb.  ft  Redr.,  I  113  ;  Thii  it  denied  and  rellow-ierrKDM  inter  u  mtAt  im 
litde :  Albro  t.  Jagyiith,  4  Qtaj  99 ;  bat  the  reaioninB  imidi,  to  lo/  the  leai 

iifactory. 
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give  remedies  in  cases  of  death  through  negligence.  Who  and 
when  he  may  recover  must  be  gathered  from  the  respective  statutes.^ 

In  case  of  bankruptcy  it  would  seem  that  causes  of  action  for 
injuries  to  property  pass  to  the  assignee ;  while  the  injured  party 
must  look  to  the  bankrupt* 

2.  We  finally  come  to  consider  the  measure  of  damages.  And 
in  the  beginning  we  may  say  that  though  the  negligence  relate  to 
a  contract,  yet  the  measure  of  damages  in  an  action  for  negligence 
is  not  the  same  as  in  an  action  for  the  breach  of  contract.  In 
the  former  the  liability  of  the  defendant  is  much  "larger  and 
broader  **  than  in  the  latter  :  Sh.  &  Redf.,  §  594. 

Damages  for  negligence  are  either  compensatory  or  exemplary 
also  called  punitive.  Undoubtedly  the  law  in  giving  redress  for 
injuries  through  negligence,  as  a  rule,  intends  only  compensation 
for  the  injury  suffered:  Sedgw.  28.  But  there  are  certainly  cases, 
where  mere  compensation  would  not  answer  the  purposes  of  the 
law.  Mere  negligence,  as  a  rule,  cannot  be  treated  and  punished 
as  a  crime.  And  yet  negligence  in  a  given  ca^e  may  be  so  gross 
as  to  partake  of  a  criminal  nature.  In  such  cases  it  would  seem 
good  policy  to  allow  damages  exceeding  the  injury  suffered,  as  a 
punishment  for  the  party  in  fault,  and  as  a  warning  for  him  and 
for  others :  Hopkins  v.  Alb.  ^  St,  Law.  R.  /Z.,  86  N.  H.  9,  17, 
18,  19 ;  Kennedy  v.  N.  M.  R.  R.,  36  Mo.  851,  865.  But  see 
Fay  et  ux.  v.  Parker^  58  N.  H.,  where  the  court  expresses  a  doubt 
if  in  any  civil  action  exemplary  damages  can  be  recovered ;  also 
McKeon  v.  Citizens'  R.  W.  Co.,  42  Mo.  79,  88;  Scdgw.  38. 
Although  there  are  different  opinions  as  to  whether  such  damages 
may  be  allowed,  the  custom  to  allow  them  is  well  and  firmly  es- 
tablished :  Kennedy  v.  iV.  M.  R.  iZ.,  stipra  ;  Kountz  v.  Browny 
16  B.  Mon.  577,  586,  587.  But  they  will,  and  it  seems,  should 
be  allowed  only  in  cases  of  gross  negligence  where  the  act  par- 
takes of  a  criminal  nature :  Sh.  &  Redf.,  §  600. 

In  determining  what  will  be  a  compensation  we  must  ascertain 
the  money-value  of  the  injury  suffered  by  the  party  seeking  to 
recover.  We  are  to  confine  ourselves  to  the  damages  proximately 
caused  by  the  defendant's  negligence,  as  we  may  infer  from  our 

1  Sach  statates  are :  4  Edw.  S,  c.  7  ;  S  and  4  W.  4,  c.  42  ;  see  1  Chitty  Pld. 
68,  69. 

<  Sec.  1  Chitty  Pld.  71,  91  ;  also  Bankrapt  Act  of  the  United  Sutes  nnder 
which  sach  claims  cannot  be  proYed. 


\ 


,  :.IU 


IN  ACTIONS  THEREFOR.  279 

ion  of  actionable  negligence :  Sh.  k  Reilf.,  SS  595,  596. 
intiff  through  his  own  fanlt  increased  the  damages,  he  cannot 
■foratuh  increase  (Sh.  &  Redf.,  5§  35,  598;  Sherman  v. 
tiver  In.  Work».  2  Allen  524,  526 ;  Ilia.  Central  R.  R.  v. 
mn,  21  Ilia.  646;  FUher  v.  Goebtl,  40  Mo.  475;  Watera 
icn,  44  Mo.  302;  Rice  v.  Powell,  44  Mo.  436 ;  But  see 

Redf.,  p.  35,  n.  2 ;  Lawrence  v.  Houaatonic  R.  R.  Co.,  29 
390),  aa  he  could  not  recover  at  all,  if  he  had  contributed 
»ing  the  injury. 

thermore,  the  damages  should  be  such  as  could  reasonably 
cipated  by  the  party  in  fault.     He  is  not  necessarily  liable 

the  injury  actually  flowing  from  his  negligence,  if  this  is 
le  only  on  account  of  collateral  circumstances  unknown  to 
"I  entertain,"  observes  Pollock,  C.  B.,  "considerable 
whether  a  person  who  has  been  guilty  of  negligence  is  re- 
}le  for  all  the  consequences  which  may  under  any  circum- 
(  arise,  and  in  respect  of  mischief  which  could  by  no  pos- 

have  been  foreseen,  and  which  no  reasonable  man  would 
nticipated.  I  am  inclined  to  consider  the  rule  of  law  to  be 
lat  a  person  is  expected  to  anticipate  and  guard  against  all 
ible  consequences,  but  that  he  is  not  by  the  law  of  England 
ed  to  anticipate  and  guard  against  that  which  no  reasonable 
Duld  expect  to  occur :"  Cited  Addison  27  ;  see  p.  28 ;  Griffin 
•er,  16  N^.  H.  489,  491.  With  this  restriction  the  plaintiff 
wover  not  only  for  damages  he  may  prove  to  have  suffered 
action  brought  or  np  to  the  time  of  trial,  but  also  for  future 
es.  In  the  eye  of  the  law  all  damages  are  suffered  when 
ury  is  inflicted,  and  time  only  develops  and  discloses  the 

thereof.  And  as  the  plaintiff  can  have  but  one  action  for 
DC  injury,  he  may  recover  for  future  damages  when  he  sues : 
Redf.,  §  597 ;  Kennedy  v.  N.  Mo.  R.  R.  Co.,  36  Mo.  351, 
Frink  v.  Schroyer,  18  Dls.  416;  Peoria  Bridge  A»»'n  v. 
r,  20  Ills.  235,  252 ;  Hunt  v.  Hoyt,  20  Ills.  544  ;  Carter  v. 
\ter  ^  Syracuae  B.  R.  Co.,  18  N.  Y.  534,  542 ;  Hopkins 
,  ^  St.  Law.  R.  R.  Co.,  36  N.  H.  9, 14, 15.  Butsuch  future 
es  as  well  as  all  damages  must  be  reasonably  certain.  It  is 
ficient  that  they  appear  possible  or  probable,  to  entitle  the 
ffto  recover  for  them:  Curtis  v.  Rochetfer  ^  Syracuae  R.  R., 
The  law  seeks  compensation,  but  how  can  one  be  compen- 
}r  what  he  has  not  lost  ?  On  this  ground  it  was  formerly  held 
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at  one  could  not  recover  for  profits  lost  through  the  negligence  of 
[Other,  they  being  considered  as  too  uncertain :  Sh.  &  Redf.,  b99 ; 
nith  V.  Coudry,  1  How.  28,  35 ;  Benton  v.  Melden  ^  Metott  Oat 
iffht  Co.,  G  Allen  149.  But  now  the  plaintiff  is  entitled  to  re- 
ver  if  he  prove  that  the  profits  were  reasonably  certain:  Sh.  k 
edf..  §  599 ;  Ghiffin  v.  Coloer,  16  N.  Y.  489, 491, 492,  494,  495; 
e  William»on  v.  Barrett,  13  How.  100.  Where  the  damages 
iswer  these  requisites  but  it  is  impossible  accurately  to  determine 
e  amount,  the  rule  seems  to  be  that  the  wrongdoer  must  suffer  the 
trden  of  the  difficulty  and  may  bo  required  to  pay  the  larger 
m :  Sh.  ^  Bedf.,  §  594 ;  see  Duke  of  Leed»  v.  Earl  of  Am- 
rtt,  20  Beav.  239 ;  Rule  in  case  of  injury  to  chattels  :  Addison 
)4. 

tt  seems  well  settled  that  the  wrongdoer  cannot  give  the  fact, 
at  the  plaintiff  was  insured  and  received  compensation  from  the 
surer,  in  evidence  in  mitigation  of  damages :  Sh.  &  Redf.,  S  ^^^  '< 
ddison  205 ;  Althorf  v.  Wo^fe,  22  N.  T.  355.  The  wrongdoer 
Ttainly  has  nothing  to  do  with  such  contract  of  insurance.  But 
very  different  question  arises  where  the  insurer  seeks  to  be  subrtt- 
ited  to  the  rights  of  the  insured :  Addison  205. 

The  rule  as  to  exemplary  or  punitive  damages  differs,  of  course, 
idely  from  that  for  compensation,  as  they  are  allowed  only  in 
ises  of  gross  negligence,  where  the  act  partakes  of  a  criminal 
iture,  it  would  seem  to  follow  that  enfih  damages  cannot  bere- 
ivered  from  a  master,  as  such,  who  is  personally  without  fault : 
b.  &  Redf.,  §  601 ;  Sforford  v.  Woodworth,  7  Ind.  83,  85. 
ut  he  is  not  thus  without  &ult  if  be  knew  of  the  negligent  habits 
'  the  servant  and  yet  retained  him.  In  this  case  exemplary 
images  may,  it  seems,  he  recovered  from  the  master,  if  tbej 
ight  he  recovered  from  the  servant:  Sh.  k  Redf.,  §  601.  On 
'inciple  it  seems  that  parents  and  masters  cannot  recover  exem- 
ary  damages  for  injuries  to  their  servants  or  children,  their  right 
■  action  arising  from  their  loss  of  service;  Sh.  &  Redf.  §  608; 
akland  R.  W.  Co.  v.  Fielding,  48  Penn.  St.  320  ;  Penn.  R.  R- 
0.  V.  Kelley,  31  Peon.  St.  372,  378.  379.  The  rule  in  cases  of 
iduction  allowing  damages  beyond  the  value  of  the  services  lost, 
,  and  is  generally  acknowledged  to  be  an  exception  ;  Sh.  k  Bedf, 
608.  So  it  seems  that  executors  and  administrators  cannot  re- 
iver exemplary  damages:  Sedgw.  p.  532,  n.  Whenever  the  lav 
lows  exemplary  damages,  the  jury  may  consider  all  the  circum- 
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and  assess  snch  damages  as  will  not  only  compensate  the 

party,  but  acrve  to  warn  anrl  deter  others  from  similar 
id  their  verdict  will  be  disturbed  only,  if  they  assess  out- 
ily  excessive  damages. 

measure  of  damages  finally  in  cases  where  the  negligence 
in  deatb,  is  not  uniform.     The  remedy  being  given  by  the 

the  rule  and  measure  of  damages  depends  on  such  statute. 
e  states  pecuniary  damages  only  may  be  recovered  {Penn. 
Co.  V.  Zellie,  83  Ponn.  St.  818,  828,  829;  Penn.  R.  R. 

ffenderaon,  61  Penn.  St.  815,  820),  while  others  seem 
>  exemplary  damagea  {Bowler  y.  Lam,  8  Meto.  (Ky.)  311, 
furphf/  V.  JV.  T.  f  Nm  Haven  R.  R.  Co.,  29  Conn.  496), 
11  others  give  a  certain  sum  under  certain  circumstances,  for 
e  Missouri. 

ideavoring  to  treat  of  all  the  principal  points  that  arise  in 
ject  spoken  of  in  the  foregoing  pages,  we  were  compelled 
:ief,  and  have,  perhaps,  sometimes  been  obscure.  But  we 
lat  reference  to  the  authorities  cited  will  In  such  cases  ex- 
hat  is  obscure.  Christian  Koerser. 


RECENT  A  M  eniCAN    DECISIONS' 
Court  of  AppeaU  of  Kentucky. 

■}  NATIONAL  BANK  OF  LOPISVILLE  v.  NATIONAL  STATE 

BANK,  NEWARK,  N.  J. 
(ional  banka  bare  no  lien  opon  share*  or  their  cnpital  stock  Tor  the  xeca- 
e  iiKlebt«dn«u  of  the  owners  and  holderi  of  tnch  abarei. 
(he  owners  of  auch  ahar«a  assign  ihem  boaijidt,  in  aecnritf  for  actual 
ail,  and  give  the  creditor  power  u>  tranifer  surh  aharei  upon  the  booki 
.nk,  it  creaiei  inch  a  lien  in  favor  of  ihe  creditor  aa  will  he  protected 
I  Bankrupt  Law  of  Ihe  United  Stales. 

,  mare  than  two  jeara  afier  the  creation  of  each  lien,  proceedinga  in  bank- 
e  inatitul«d  and  proaecuted  to  final  diacharfte  of  the  debtor  wiihoul  anj 
ng  taken  \>j  the  aa«ignee  or  Ihe  court  of  Ihe  indeblednesa  or  the  assieTi- 
aeh  aharea  in  aecnrii;,  such  diacharge  of  the  debtor  will  have  no  effect 
lien  created  by  the  asaignment,  and  the  assignee  maj  compel,  in  a  court 
,  the  perfecting  of  his  title  to  iha  shares  ao  assigned  upon  the  bonka  of 

ewnt  Bankrapl  Law  leaves  it  optional  with  the  aaaiftnee  in  bankraptcj 
>r  not  to  pnraae  properl;  of  the  bankmpl  which  has  been  pledged  or  mort- 
the  aecQrit7  of  the  bankrupt's  debts.  If  he  ia  of  opinion  that  anything 
ived  to  the  esMie  by  paying  the  debt  so  secured  and  taking  the  property 
CXUI.— 36 
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pledged  or  mortgaged,  it  is  his  duty  to  do  so  ;  but  if  he  thinks  otherwise,  he  shoald 
abstain  from  the  redemption  of  the  property,  and  in  such  case,  unless  the  creditor 
claim  to  have  the  property  pledged  or  mortgaged  applied  upon  the  debt,  and  to 
prove  his  claim  for  the  balance,  or  to  surrender  the  property  to  the  assignee  wd 
piove  for  his  whole  debt,  there  is  no  occasion  to  bring  the  matter  into  the  proceed- 
ings in  bankruptcy.  The  pledgee  or  mortgagee  of  property,  not  brought  into  the 
proceedings  in  bankruptcy,  may  pursue  his  remedy  upon  the  pledge  or  mortgnge 
in  the  state  courts,  the  Federal  courts  having  no  exclusive  jurisdiction  over  property 
of  the  bankrupt  which  is  not  brought  into  the  proceedings  against  him. 

In  the  year  1866,  Spencer  Scott,  who  was  then  the  owner  of 
one  hundred  and  seventy  shares  of  the  capital  stock  of  the  Second 
National  Bank  of  Louisville,  and  who  was  largely  indebted  to  the 
National  State  Bank  of  Newark,  New  Jersey,  delivered  to  said 
last-named  bank,  as  a  security  for  his  indebtedness,  the  certificate 
of  his  ownership  of  the  stock  in  the  Louisville  bank.  At  the  time 
of  delivery  he  signed  the  blank  form  of  transfer  printed  on  the 
back  of  the  certificate.  He  afterwards  borrowed  other  sums  of 
money  on  the  faith  of  this  security,  and  finally  the  Newark  bank, 
pursuant  to  its  authority  in  the  premises,  filled  up  the  printed 
form  of  transfer,  which  now  reads  as  follows : — 

"For   value   received,    I   hereby  assign    and   transfer  to  the 

National  State  Bank  of  Newark,  New  Jersey,  all  the  shares  of  thd 

within-mentioned  stock,  and  do  hereby  constitute  and  appoint  V. 

Rose,  attorney  to  transfer  the  same  on  the  books  of  the  bunk. 

Witness  my  hand  this  third  day  of  October  1866. 

Spencer  Scott. 
Attest,  Richard  Schell." 

In  March  1868,  Rose,  the  attorney,  applied  to  appellant  to  be 
allowed  to  make  the  stipulated  transfer,  but  permission  was  refused, 
upon  the  ground,  as  claimed  by  appellant,  that  it  held  a  lien  on 
the  shares  of  stock  so  transferred,  to  secure  the  payment  of  certain 
indebtedness  from  Scott  to  it.  Subsequent  to  all  this  Scott  filed 
his  petition  in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey,  and  was  adjudged  a  bankrupt,  and  upon  final 
hearing,  was  discharged  from  the  payment  of  all  debts  provable 
under  the  Bankrupt  Act.  To  this  proceeding  appellee  was  not 
made  a  party.  It  was  not  reported  as  a  creditor  of  Scott,  nor 
was  the  bank-stock  in  its  hands,  reported  as  part  of  the  estate  of 
the  bankrupt.  So  far  as  the  record  showed  it  had  no  notice  of  the 
proceedings  in  bankruptcy,  further  than  might  be  implied  from 
the  publications  made  pursuant  to  sections  14  and  29  of  the  Bank- 
rupt Act. 
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[fty  1870,  appellee  brought  its  suit  in  equity  in  tbe  IiOuig> 
lancery  Court,  to  compel  the  appellant  to  trftOBfer  upon  its 
he  shares  of  stock  named  in  tbe  certificate,  in  accordance 
B  assignment  on  the  back  thereof,  and  to  account  for  tbe 
ds  that  bad  accrued  on  such  sbares  of  stock  subsequent  to 
da;  of  October  1866.  As  matter  of  defence,  appellant 
want  of  knowledge  or  information  as  to  Scott's  indebted- 
the  Newark  Bank,  and  as  to  the  assignment  or  transfer  of 
:ificate  of  stock.  Both  these  facts  were  satis&otoril;  estab- 
ly  the  evidence  in  the  case. 

•■  ^  Davie  and  Lee  f  Rddman,   for  the  Second  National 


ay  ^  Reinecke,  for  tbe  National  State  Bank. 

)pinion  of  the  court  was  delivered  by 
SKY,   J. — It  is  intimated  that  the  arrangement  between 
id  the  appellee  was  fraudulent,  but  as  there  is  no  direct  or 
charge  of  fraud  the  argument  of  counsel  touching  such 
on  need  not  be  further  noticed. 

llant  alleges  that  in  1866,  when  the  transfer  of  the  certifi- 
ttuck  is  cUimed  to  hare  been  made,  and  at  all  times  after 
:e,  and  up  to  tbe  filing  of  Scott's  petition  in  bankruptcy, 
ndebted  to  it  in  an  amount  greatly  exceeding  the  value  of 
itock  standing  on  its  books  in  his  n&mo,  and  that  under 
virtue  of  its  articles  of  association  and  by-laws,  it  held  a 
said  stock  to  secure  the  payment  of  all  debts  due  and 
y  Scott. 

m  alleges  that  it  appeared  in  tbe  Bankrupt  Court  and 
its  said  debts  and  aseerted  its  lien,  and  that  it  was  recog- 
id  upheld  by  said  conrt.  And  further,  that  by  agreement 
!  assignee  it  was  allowed  to  retain  all  tbe  stock  standing  in 
name,  by  crediting  its  debts  by  the  agreed  value  thereof, 
t  this  arrangement  or  agreement  was  reported  to  ami 
d  by  the  court,  and  therefore  that  it  holds  tbe  stock  en- 
eed  from  the  clium  of  appellee,  or  of  any  one  else, 
second  general  ground  of  defence,  appellant  insists  that 
barge  granted  to  Scott  extinguished  appellee's  debts,  and 
a  necessary  result  its  security  was  also  extinguished,  and 
laims  that,  by  reason  of  appeiloe's  failure  to  appear  in  the 
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Bankrupt  Court  and  assert  its  lien,  it  has  forfeited  all  rigbt  b 
hold  the  etock  as  a  security  for  ite  debts,  and  that  it  can  now  h»i 
no  relief  at  the  hands  of  a  state  court. 

The  claim  of  the  Louisville  Bank  to  a  Iten  on  the  stock,  nn<i«i 
and  b;  virtue  of  its  articles  of  association  or  by-laws,  cannot  bi 
maintained.  This  question  is  settled  beyond  all  controvere;  bj 
the  two  cases  of  the  Bank  v.  Lanier,  11  Wall.  369,  and  BuUari 
Trustee,  v.  The  National  Eagle  Bank.  No  banking  aasociatioi 
organized  under  the  National  Currency  Act  of  1864  can  creab 
or  hold  such  liens. 

If,  therefore,  appellant  can  hold  the  stock,  under  a  claim  ol 
title  in  itself,  it  must  have  acquired  its  title  independent  of  sucl 
supposed  lien.  Its  claims  of  ownership  must  be  supported  by  it 
contract  or  agreement  with  the  assignee  of  Scott,  or  by  someorde 
or  judgment  of  the  Bankrupt  Court. 

An  inspection  of  the  record  of  the  proceedings  hail  in  the  Bank 
rupt  Conrt  in  the  matter  of  Spencer  Scott  developes  the  fact  tba 
said  court  did  not  sell,  nor  attempt  to  sell,  the  stock  in  contro 
versy,  and  did  not,  directly  or  indirectly,  determine  that  appellant' 
lien  on  such  stock  was  valid  and  enforceable.  The  assignei 
reported  to  the  court  that  the  Second  National  Bank  of  Louisviii 
claimed  a  lien  on  this,  as  well  as  all  other  stock  standing  on  it 
books,  in  the  name  of  Scott,  and  that  its  debts  against  the  bank 
rupt  amounted  in  the  aggregate  to  more  than  the  value  of  all  sac. 
stock.  Upon  the  filing  of  this  report,  the  Register  was  directs 
to  ascertain  the  validity  and  amount  of  all  claims  against  the  estat 
of  the  bankrupt,  and  how  much  they,  or  any  of  them,  should  b 
reduced  on  account  of  the  creditors  holding  securities  of  any  kind 
The  Register  ascertained  the  amount  of  appellant's  claims,  an 
deducted  therefrom  the  value  of  certain  bank-stock,  inclndiDg  th 
stock  in  controversy,  because,  as  he  said.  "  said  bank  claims  aliei 
under  their  by-laws"  on  such  stock.  Upon  reading  this  report 
the  court  ordered  that  it  be  confirmed  and  approved  in  all  thing) 
and  that  the  assignee  should  proceed  to  settle  and  distribute  thi 
bankrupt's  estate  upon  the  basis  suggested  by  the  Register. 

The  validity  of  appellant's  pretended  lien  was  not  called  in  qnes 
tion,  and  no  order  or  judgment  relating  thereto  was  made  or  ren 
dered.  The  conrt  did  not  direct  a  sale  of  the  stock,  and  bene 
appellant  cannot  hold  dtie  to  it  as  a  purchaser  from  the  court 
The  assignee,  net  deeming  it  his  duty  to  enter  into  a  contest  will 
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it,  exercised  the  power  conferred  on  him  b;  the  20th  section 
lankrupt  Act,  and  by  agreement  with  appellant  ascertained 
le  of  the  stock,  and  deducted  such  value  from  the  amount 
laims  against  the  bankrupt's  estate.  That  agreement  was 
It  of  court,  and  of  course  invested  appellant  with  no  other 
ter  title  than  the  assignee  could  lawfully  dispose  of.  The 
if  that  officer  are  in  no  sense  judicial,  and  his  acts  bind  only 
lom  he  represents.  In  the  sale  of  the  estate  of  a  bankrupt 
only  for  the  creditors  who  prove  their  claims,  and  in  such 
he  can  conclude  the  rights  of  no  one  else, 
llee  did  not  prove  its  debts  against  Scott.  It  was  not  mmle 
to  the  bankrupt  proceedings.  It  was  not  called  on  by  the 
,  or  by  any  creditor,  to  assert  its  lien  on  the  stock  in  the 
pt  Court.  Its  rights,  therefore,  were  not  affected  by  any 
be  assignee.  Such  being  the  case,  the  claim  of  appellee 
)e  resisted,  unless  by  its  failure  to  prove  its  debts  and  m- 
lien  in  the  bankrupt  proceedings  it  forfeited  a  right  acquired 

a  contract  honestly  made,  and  fully  and  completely  exe- 
ontbs  before  Scott  filed  his  petition  in  bankruptcy.     It  is 

with  earnestness  and  zeal  that  appellee's  interest  in  the 
ick  was  thus  lost.  We  are  referred  to  cases  which  seem  to 
this  construction  of  the  various  provisions  of  the  Bankrupt 
Lmong  others,  the  cases  of  Davit,  atttgnee  v.  Carpenter,  2 
:eg.  391,  and  In  re  Snedaker,  8  N.  B.  Reg.  629. 
:o  be  observed,  however,  that  in  each  of  these  cases  the  se- 
editor  was  required  by  the  assignee  to  come  into  the  Bank- 
<urC  and  submit  the  validity  of  his  debt,  and  the  ascertain- 
id  liquidation  of  his  lien,  to  its  adjudication.  The  courts 
lerted  no  greater  jurisdiction  in  matters  of  bankruptcy 
at  they  had  power  to  afford  the  relief  asked,  and  when 
3umed  to  decide  that  in  cases  of  bankruptcy  liens  upon 
fie  claims  to  portions  of  the  bankrupt's  estate  must  ei 
Ue  be  enforced  in  the  Bankrupt  Court,  they  were  outside 
isea  before  them,  and  their  decisions  are  not,  therefore,  en- 

the  same  consideration  as  though  they  had  been  rendered 
estions  directly  in  issue.  But  aside  from  this,  wo  are  per- 
tbat  the  doctrine  thus  seemingly  announced  is  contrary  to 
it  and  intention  of  the  Bankrupt  Act,  and  in  conflict  with 
ded  weight  of  authority. 
bankrupt  Act  provides  for  the  preservation  of  liens  and  se- 
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curities  of  almost  all  descriptions.  The  bankrupt  courts  are  em- 
powered, when  called  on  by  a  party  in  interest,  to  ascertain  and 
liquidate  all  liens  and  other  specific  claims  on  the  property  of  the 
bankrupt,  and  for  that  purpose  may  compel  all  parties  holding  liens 
or  asserting  claim  to  any  portion  of  the  bankrupt's  estate  to  appear 
before  them,  and  submit  said  liens  or  claims  to  their  adjudication. 
But  because  they  have  this  jurisdiction  it  by  no  means  follows  that 
they  must  necessarily  exercise  it  in  all  cases.  The  20th  section  of 
the  act  provides  that  '^  where  a  creditor  has  a  mortgage  or  pledge 
of  real  or  personal  property  of  the  bankrupt,  or  a  lien  thereon,  for 
securing  the  payment  of  a  debt  owing  to  him  from  the  bankrupt, 
he  shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  such  property,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale  thereof,  to 
be  made  in  such  manner  as  the  court  shall  direct ;"  "or  the  cred- 
itor may  release  or  convey  his  claim  to  the  assignee  upon  such 
property,  and  be  admitted  to  prove  his  whole  debt.  If  the  value 
of  the  property  exceeds  the  sum  for  which  it  is  so  held  as  security, 
the  assignee  may  release  to  the  creditor  the  bankrupt's  right  of  re- 
demption thereon  on  receiving  such  excess,  or  he  may  sell  theprofh 
erty  subject  to  the  claim  of  the  creditor  thereon,  and  in  either  case 
the  assignee  and  creditor  respectively  shall  execute  all  deeds  and 
writings  necessary  or  proper  to  consummate  the  transaction.  If 
the  property  is  not  so  sold,  or  released  and  delivered  up,  the  cred- 
itor shall  not  prove  any  part  of  his  debt."  From  this  section  it  is 
clear  that  the  assignee  who  represents  such  creditors  as  prove  their 
claims  against  the  estate  of  the  bankrupt  is  invested  with  the  right, 
independent  of  the  sanction  of  the  court,  to  release  to  the  secured 
creditor  the  bankrupt's  right  of  redemption,  or  to  sell  the  property 
subject  to  the  claim  of  such  creditor.  If  the  creditor  and  the  as- 
signee cannot  agree  as  to  value  of  the  property,  or  if  the  assignee 
entertains  doubts  as  to  the  validity  of  the  creditor's  debt,  he  may 
by  petition  in  the  bankrupt  proceedings  have  the  property  sold  by 
r  the  judgment  of  the  court,  or  he  may  require  the  creditor  to  estab- 
lish the  validity  of  his  debt.  But  if  he  and  the  general  creditors 
are  satisfied  that  the  debt  is  valid,  and  that  the  encumbered  prop- 
erty is  not  of  value  more  than  suflScient  to  pay  it,  he  may  abandon 
all  claim  to  such  property  and  leave  it  to  be  subjected  by  the  credi- 
tor holding  the  lien.  In  such  a  case,  to  ask  the  Bankrupt  Court 
to  assert  its  jurisdiction,  and  force  the  creditor  to  prove  his  claim, 
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Dot  only  not  add  anything  to  the  amount  to  be  distributed 
the  unsecured  creditors,  but  such  a  course  might  reeult  ia 
ig  the  dividends  to  which  they  would  otherwise  be  entitled. 
■e  Melotu,  8  Nat.  B.  Reg-,  it  was  held  that  it  is  no  part  of 
tyof  the  assignee  to  petition  for  the  sale  of  encumbered 
ty,  unless  he  sball  believe  that  such  a  sale  will  create  a 
fund  for  distribution  among  the  creditors  generally  than  a 
Sfde  by  the  sheriff  of  a  state,  or  by  the  mortgagee. 
•e  The  Iron  Mouvtain  Company  of  Lake  Champlain,  4  N. 
;.  645,  Judge  WooDBUrp  says :  "  But  where  no  advantage 
jult  to  the  estate  of  the  bankrupt,  I  see  no  reason  why  the 
ihould  interfere,  when  neither  the  assignee,  nor  any  creditor, 
s  such  interference,  and  it  appears  without  contradiction  that 
iiity  of  redemption  is  of  no  value." 

T  further  discussion,  he  proceeds : '"  Whether  the  property 
old  in  foreclosure  shall  produce  one-half  or  only  one-fourth  of 
lount  of  the  mortgage,  is  not  of  the  least  moment.  The 
nts  of  the  lien,  by  electing  to  pursue  the  mortgaged  premises, 
prive  themselves  of  any  right  to  prove  their  debt  in  bank- 
,  for  the  deficiency,  and  in  that  view,  it  may  be  greatly  for 
erest  of  the  general  creditors,  to  permit  such  election  to  be 
1  into  effect,  and  thereby  enhance  the  dividends  to  bo  made 
n."  There  are  numerous  cases,  in  which  upon  the  petition 
assignee,  or  of  a  creditor,  the  bankrupt  courts  have  enjoined 
strained  secured  creditors  from  proceeding  to  enforce  their 
1  the  state  courts,  or  from  themselves  selling  the  encumbered 
ty,  and  compelled  them  to  submit  their  claims  and  their 
:ies  to  the  jurisdiction  of  such  courts,  but  we  are  apprised 
instance  in  which  this  has  been  done,  when  the  debt  was 
led  to  be  valid,  and  the  encumbered  property  was  not  of 
int  value  to  satisfy  it.  When  in  the  exercise  of  the  discre- 
ft  to  the  assignee  and  the  general  creditors,  by  the  Bank- 
Vet,  they  voluntarily  abandon  all  claim  to  encumbered  pro- 
then  the  state  courts  may  subject  such  property  to  -  the 
ction  of  the  creditor's  claims  and  may  afford  him  any  relief 
Qg  such  property  as  he  would  have  been  entitled  to,  if  the 
dings  in  bankruptcy  had  never  been  instituted. 
I  court  so  held  in  the  case  of  Payne  f  Bro.  v.  Abel,  7  Bush 
It  was  so  held  by  the  Supreme  Court  of  Vermont,  in  Stod- 
1.  Loeke,  43  Verm.  Rep.  574,  and  by  the  Supreme  Court 
ine  in  the  case  of  Zeighton  v.  Kelley,  4  Nat.  B.  Beg.  472. 
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The  jurisdiction  of  state  courts  to  afford  sucb  relief^  vhen  the 
icured  creditors  are  not  restrained  from  seeking  it  bj  the  bank- 
ipt  courts,  is  distinctlj  recognised  by  the  United  States  District 
ourt  for  California,  In  re  J>aoia,  4  Nat.  B.  Reg.  72-3,  and  b; 
iiBtice  Bradlet,  of  the  Supreme  Court,  sitting  as  a  Circuit  Court, 
1  the  ease  of  Qoddard  v.  Weaver,  6  Nat.  B.  Reg.  440.  In  said 
tse  the  bankrupt  court  was  asked  to  set  aside  a  sale  of  property 
nder  a  mortgage  made  by  a  sheriff  in  LouisianB.  The  assignee 
kiled  to  show  that  the  act  of  the  sheriff  who  was  proceeding  undei 
le  state  laws,  would  materially  affect  the  interests  of  the  general 
■editors,  and  the  judge  held  that  the  bankrupt  court  ought  not  tc 
Lterfere,  saying  in  language  at  once  expressive  and  forcible,  "  1 
now  of  no  authority  which  the  assignee  has  to  take  property  pa» 
tssed  by  a  bankrupt,  except  as  bailee  out  of  the  sheriff's  hand 
ithout  paying  the  debt,  or  seeking  the  aid  of  courts  sitting  ii 
tnkruptcy ;  and  if  the  sheriff  proceeds  to  sell,  I  am  unable  to  set 
lything  in  the  Bankrupt  Act  which  renders  void  his  acts,  doDi 
^ter  the  commencement  of  proceedings  in  bankruptcy." 

It  seems  perfectly  manifest  that  the  bankrupt  courts  are  not  in 
Mted  by  Congress  with  the  sole  and  exclusive  jurisdiction  of  i 
snkrupt  property,  and  that  the  assignee  and  general  creditors  ma; 
'  they  deem  it  to  their  interests,  relinquish  by  non-action  to  i 
icured  creditor  the  title  to  property  upon  which  he  holds  a  lien 
nd  when  they  do  so  relinquish,  the  jurisdiction  of  the  state  court; 
>  perfect  or  enforce  the  title  thus  acquired  cannot  he  questioned. 

It  is  just  this  character  of  title  or  claim  that  the  Vice-Chanceiio 
aa  called  on  to  enforce  in  this  case. 

By  the  transfer  of  the  certificate  Scott  passed  to  appellee  a 
wst  the  beneficial  ownership  of  the  stock.  The  delivery  of  tb' 
ossession  was  as  complete  as  the  nature  of  the  property  pledge 
r  sold  admitted  of,  and  the  only  defect  in  appellee's  munimen 
f  title  was  the  non-transfer  of  the  stock  on  the  books  of  tb 
louisville  Bank.  This  non-transfer  is  the  consequence  of  th 
'rongful  refusal  by  said  bank  when  Rose,  the  attorney,  applied  t< 
lake  the  transfer  in  1868.  It  cannot  therefore  avail  it  anythii] 
\  this  litigation. 

Appellee's  claims  against  Scott  amounted,  at  the  time  of  his  dia 
barge  by  the  bankrupt  court,  to  about  (25,000 — greatly  mbr 
[lan  the  value  of  the  bank-stock  he  had  pledged  to  secure  tbeii 
ay  men  t. 
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:e  claims  &re  proved  to  be  genuine  and  valid.  The  bank- 
)  bound  for  their  payment. 

elUnt,  aa  a  purchaser  from  the  assignee  in  bankruptcy,  ia 
1  to  the  stock  only  upon  condition  that  it  will  redeem  it  by 
ng  the  debts  for  which  it  is  pledged. 

«  not  appeared  to  do  so,  and  therefore  it  cannot  complain 
e  Vice- Chancel  lor  bos  adjudged  that  it  shall  perfect  and 
se  appellee's  title,  and  account  to  it  for  the  dividends  that 
:crued  on  the  stock  since  it  had  notice  of  the  transfer. 
ppellant  claims  to  be,  and  is,  the  holder  of  all  the  title  to 
^k  passed  by  the  assignment  to  Scott's  assignee,  Scott  and 
assignee  are  only  nominal  parties  to  the  action,  and  that  was 
m  wby  the  Vice- Chancellor  should  not  proceed  to  judgment, 
ing  properly  in  court  upon  constructive  service  of  process, 
judgment  appealed  from  is  affirmed. 


lioti  of  law  (UUd  in  the  Tore- 
inion  leem  lo  well  letlled  by 
oub  and  lo  clur  upon  princi- 
re  DBod  Hzarcctj  slop  to  clitcuis 
lie  rnle  in  htnkrnplcy  ha*  been 

■ellled  that  the  mortgagee  or 
r  any  portion  of  the  bankrupt'! 
whether  real  or  personal, 
Gt  lo  stand  aloof  from  the  pro- 
in  bankruptcy,  unlets  the  reg- 
;ed  to  pay  his  debt  and  bring 
crty  into  the  proceedings,  ia 
iTe  the  excoM  above  the  pledge 
age  for  the  general  creditors, 
r  apply  the  value  of  hi*  pledge 
age   npon   the  debt  and  then 

ihe  balance  of  bia  debt,  or  ho 
e  for  his  whole  debt,  first  tnr- 
'  to  the  aasignee  the  property 
or  mortgaged.  These  right* 
<dgee  or  mortgagee  are  subject 
qaal  ificationsnuder  special  pro- 
'  the  Bankrupt  Act,  which  are 
riy  and  <rery  fully  slated  in  the 
■rbich  npon  the  whole  fcope  of 
nbraced  within  its  range  alTord* 
e  commentary,  and  cannot  fail 
merest  lo  the  profession, 
re  taken  the  liberty  elsewhere, 
356  H  ttq~),  to  call  in  question 
KXm.— 37 


the  entire  jnetice  of  the  rale  in  bank- 
ruptcy restricting  the  right  of  the  pled- 
gee or  mortgagee  to  prore  for  his  whole 
debt,  irrespecliTe  oftho  amoant  aecaretl 
npon  it.  No  doubi,  during  the  life  and 
solvency  of  Ihe  debtor,  the  pledgee 
or  mortgagee  may  demand  judgment 
aeainit  him  for  the  fnll  amount  of  the 
debt  without  applying  the  security,  or  in 
any  way  impairing  it.  And  it  has 
seemed  to  u*  ibat  the  mere  decease  of 
Ihe  debtor  and  the  settlement  of  hii 
estate  in  insolvency,  ought  not  to  im- 
pair the  remedies  of  the  creditor  aa  they 
oKiBted  before  Ihe  decease.  And  in  3 
Wills  3SS-S60,  and  note*  l»-SI,  we 
have  reviewed  the  authorities  with  the 
Tiew  of  maintaining,  as  far  as  practi- 
cable, the  reasonableness  of  this  view. 
Bnl  it  is  apparent  that  Ihe  English  rule, 
both  in  bankraplcy  and  in  equity,  is  thai 
which  we  have  before  staled,  that  the 
pledgee  or  mortgagee  miist  rely  npon 
his  security,  or  else  apply  the  amoant 
of  it  and  then  go  against  the  general 
estate  for  the  balance,  nnlees  he  elect  to 
sarrender  his  securily  and  prove  his 
whole  debt  against  the  estate.  This 
subject  is  discussed  in  Ex  parte  Stnilh^  3 
Rose  63,  in  bankruptcy,  and  in  Grt*tt- 
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Taglor,  1  Ran.  &  My.    IBS;  nfcrrcd  to, 

r.  Bogg,  3  My.  &  Or.  443,  44S,  montRiidsc 

y.     See  ftlso  Barktr  ».  -Srauii,  ing  iha  creditor  whose  debt  is  paniill? 

.   64.     There   are   many  oiher  aecured   Eo   prove   hi*  whule  debt  id<1 

equity  paising  upon  the  general  take  ■  dividend  thereon,  and  then  hold 

I,  which  we  haTecited3  Willi  his  security  for  the  halanoe:  Du-catt. 

IT,  !l),butaithereiRnocontro-  Fi/h,  Adm.,  I  Aikeni  231;   KoImti. 

regard  totherule  in  bankruptcy  Barktr.   26  Vl.   718;   Pulnaa  T.  fini- 

lin  from  further  comment.    We  ««,  17  Id.  54.    There  U  oeruiDlygrMl 

lerhapa,  to  aay  that,  upon  fur-  plansibilitj*.  and  perhaps  justice,  in  re- 

ection,  we  are  more  disposed  to  garding  the  debl  as  entirely  canalled 

I  the  eqoity  of  the  rule  for  which  to  the  extent  of  the  security, 
and  in  oar  work  od  Wills  before  I.  F.  B. 


Supreme  Court  of  Illinois. 
.INOIS  CENTRAL  RAILROAD  CO.  r.  THOMAS  GODFREY. 

track  of  ■  railroad  he  used  by  persons  for  their  own  purposes,  do  right  of 
sr  its  ground  as  a  pDl>lic  thoroughfare  for  people  to  walk  upon  will  b« 
1,  merely  because  the  company  do  not  see  flt  lo  enforce  ita  ri|;ht  and  pni 
iff  its  premises.  Neither  will  the  company  be  bound  to  protect  or  proride 
rdi  for  persons  so  using  ita  grounds  for  their  own  convenience. 
'e  the  plaintiir  is  himaelf  in  the  wrong,  or  not  in  the  onerciie  of  a  teeal 
r  is  at  the  time  enjoying  a  pririlege  or  favor  granted  without  com pensatioa 
it  to  the  party  graaiing  it,  and  of  whose  carelesinesa  complaint  is  maile, 
plaintifT,  muac  use  extraordinary  care  before  he  can  complain  of  the  oegli- 
r  another. 

general  rule  it  is  culpable  negligence  lo  cross  the  track  of  ■  railroad  at  i 
'-crossing  without  looking  iu  every  direction  that  the  rails  run  to  ascertain 

K  train  is  approaching. 

■BAL  from  M&con  countj.     The  facts  sufficiently  appear  in 

inion  of  the  court,  which  was  delivered  by 

;LD0N,  J. — This  cau:je  was  tried  in  the  court  below  and  Bnb- 
to  the  jury  as  manifested   by  the  instructions  given  and 

1,  upon  an  erroneous  theory,  which  was,  that  from  the  fact  of 

izens  of  Decatur  having  been  in  the  habit  of  passing  and 

ing  over  the  portion  of  defendants'  right  of  way  where  the 
in  question  occurred,  the  plaintiff  had  acquired  some  right 
affected  the  defendant's  situation  toward  him,  and  that  st 

Qft  of  ttfe  accident,  he  was  in  the  exercise  of  a  legal  right. 

7  materially  affects  the  question  of  the  respective  duties  tai 

,ies  of  the  parties,  whether  at  such  time  the  plaintiff  was  in 

ercise  of  a  legal  right  or  not. 
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right  of  way  was  the  exclusive  property  of  the  company, 
Thich  no  unauthorised  person  had  a  right  to  be  for  any  pur- 

The  plaintiff  was  travelling  upon  defendant's  right  of  way, 
'  any  purpose  of  business  connected  witb  the  railroad  but 

own  mere  convenience  as  a  footway,  in  reaching  his  borne 
return  from  a  search  after  bis  cow.  There  was  nothing  to 
t  him  from  the  character  of  a  wrongdoer  and  trespasser  in 
ig,  further  than  the  supposed  implied  assent  of  the  company, 
r  from  their  non-interference  with  a  previous  like  practice  by 
individuals. 

because  the  company  did  not  see  fit  to  enforce  its  right  and 
opie  off  its  premises,  no  right  of  way  over  its  ground  was 
y  acquired.  It  was  not  bound  to  protect  or  provide  safe- 
I  for  persons  so  using  its  grounds  for  their  own  convenience, 
lace  was  one  of  danger,  and  Buch  persons  went  there  at  their 
sk,  and  enjoyed  the  supposed  implied  license,  subject  to  its 
ant  perils. 

the  most  there  was  here  no  more  than  a  mere  passive  acqui- 
e  in  this  use.  A  mere  naked  license  or  permission  to  enter 
i  over  an  estate  will  not  create  a  duty  or  impose  an  obligation 

part  of  the  owner  to  provide  against  the  danger  of  accident; 
ey  V.  Old  Colony  ^  Newport  R.  Co.,  10  Allen  373 ;  Bickeif 
'ton  f  Lowell  R.  Co.,  14  Id.  429 ;  Phil.  ^  R.  R.  Co.  v. 
wfl,  44  Pean.  St.  375 ;  aUlU  v.  The  Fenn.  B.  Co.,  59  Id. 

all  the  purposes  of  this  suit,  tlie  plaintiff  stands  in  no  more 
ble  condition  than  that  of  a  wrongdoer  and  trespasser.  He 
it  at  the  time  of  the  accident  in  the  exercise  of  a  legal  right, 
&s  in  the  enjoyment  of  no  more  than  a  bare  license,  or  assent 

given,  and  bis  duty  or  the  obligation  of  the  company  are  to 
asured  aa  in  the  case  of  one  thus  situated.  Where  both  par- 
e  equally  in  tbe  position  of  right  which  they  hold  indepen- 
f  the  favor  of  each  other,  the  plaintiff  is  only  bound  to  show 
be  injury  was  produced  by  the  negligence  of  tbe  defendant, 
lat  be  exercised  ordinary  care  or  diligence  in  endeavoring  to 
it     But  where  the  plaintiff  is  himself  in  the.  wrong,  or  not 

exercise  of  a  legal  right,  or  was  at  the  time  enjoying  a  privi- 
r  favor  granted  without  compensation  or  benefit  to  tbe  party 
ng  it,  and  of  whose  carelessness  complaint  is  made,  he  the 
iff  must  use  extraordinary  care  before  he  can  complain  of 
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e  negligence  of  another :  The  Aurora  Branch  R.  Co.  v.  Grimet, 
t  III.  585.  Aa  a  general  rule,  it  ia  culpable  negligence  to  cross 
e  track  of  a  railroad  at  a  highway  crossing  vithout  looking  every 
rection  that  the  rails  run,  to  aecerlaia  whether  a  train  is  approach- 
g;  Shearm.  &,  Redf.  on  Negligence,  sec.  486  and  cases  cited  in 
itfi ;  and  the  eame  degree  of  care  and  precaation  of  course  vould 
I  required  on  the  part  of  one  travelling  laterally  upon  the  track. 

With  increased  force  did  this  argument  apply  to  this  plainlilT, 
lio  vas  not  lawfully  using  the  railroad  track.  He  only  says  that 
ben  he  went  on  the  road,  he  looked  and  saw  no  engine.  But 
is  was  not  enough.  He  should  have  kept  constant  watch  while 
)  was  travelling  along  the  track  for  the  approach  of  an  engine, 
esidea  there  was  ample  space  between  the  tracks  for  plaintiif  to 
ive  walked  without  exposure  to  danger  on  either  track,  and  there 
Duld  seem  to  have  been  an  omission  of  due  care  in  not  so  walking 

the  place  where  be  was,  as  not  to  place  him&etf  needlessly 
ithin  distance  of  the  engine. 

The  negligence  of  defendant  alleged  in  the  declaration  is  in  not 
nging  a  bell  or  blowing  a  whistle  before  the  engine  crossed  the 
.ilroad  crossing  and  in  not  slackening  speed  as  it  approached  anil 
isaed  on  the  crossing  and  in  running  at  a  great  rate  of  speed,  and 

ia  further  insisted  on  in  argument  as  negligence  that  there  was 
>  fireman  employed  on  the  engine,  and  that  those  in  charge  of  the 
igine  had  their  attention  directed  to  the  train  on  the  other  road 
tax  the  crossing,  instead  of  forward  along  the  track. 

But  the  defendant  under  the  circumstances  of  the  case  is  clearly 
largeable  for  no  such  negligence  as  this.  It  ia  only  fur  wanton 
■  wilful  injury  that  the  defendant  is  here  chargeable  or  such  gross 
sgligence  aa  evidences  wilfulness.  Notwithstanding  the  plaintiff 
as  unlawfully  upon  defendant's  right  of  way  or  not  in  the  exerciffi 
'  a  legal  right,  and  that  bis  own  lack  of  ordinary  care  exposed 
m  to  the  risk  of  injury,  yet  the  defendant  might  not  with  impu- 
ty  wantonly  or  wilfully  injure  him.  And  if  defendant'a  servants 
bo  were  in  the  management  of  the  engine  after  becoming  aware 
'  plaintiff's  danger  failed  to  use  ordinary  care  to  avoid  injuring 
m,  defendant  might  be  liable.  And  this  as  we  conceive  is  the 
ily  measure  of  liability  to  be  claimed  under  the  facts  of  this  case, 
ying  out  of  view  any  breach  of  the  ordinance  which  will  be  here- 
'ter  referred  to :  The  Aurora  Branch  B.  Co.  v.  Grimet  tupra ; 
<il.  ^  Chi.  R.  Co.  T.  Jaeoht,  20  III.  478;  .Si.  X.,  A,  ^  T.  B.  R. 
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-.  T.  Todd,  36  111.  409 ;  Ohi.  f  AUon  R.  R.  Co.  v.  Orttz- 
6  III.  74 ;  Sheam  &  Redf.  on  Negligence,  sees.  25-36 ;  1 
Law  of  Railways  464-568 ;  The  Tonowanda  R.  R.  Co.  v. 
ter,  5  Denio  255 ;  Phil  ^  R.  R.  R.  v.  Hummell  and  CHllia  v. 
Penn.  R.  R.  Co.,  supra. 

i  principle  embodied  in  defendant's  refused  inatructions  ia  In 
-mity  with  the  views  here  expressed;  and  as  applied  to  the 
sf  this  case  we  regard  them  as  substantially  correct,  and  that 
ihoald  have  been  given. 

ssecondinstructiongivenfor  theplaintiflr,  and  thedthandTtfa, 
ible  to  the  same  objection  ;  they  are  erroneous  in  intimating 
he  use  of  defendant's  road  hy  citizens  to  walk  back  and  forth 
without  hindrance  or  objection  by  defendants  constituted  the 
I  public  thoroughfare  for  people  to  walk  upon. 
i  company  did  not  in  nny  sense  hold  forth  an  invitation  to 
iblic  to  use  this  track  for  foot  travel.  The  railroad  company 
I  the  right  of  way  and  had  a  cjear  right  to  a  free  track,  which 
lad  not  yielded  up  or  modified  by  any  act  of  their  own,  and 
ry  should  not  have  been  misled  by  the  instruction  to  think 
rise,  as  they  well  might  have  been. 

3  omission  to  notice  other  instructions  given  for  the  plaintiff 
to  be  understood  as  an  implied  sanction  of  them.  In  so  far 
y  may  run  contra  to  the  views  here  announced,  they  must  be 
si  erroneous. 

at  has  been  said  is  without  reference  to  the  question  of  the 
f  speed  of  the  engine  being  greater  than  that  prescribed  by 
dinance  of  Decatur  introduced  in  evidence.  The  declaration 
ns  no  allegation  that  there  was  a  city  ordinance  regulating 
leed  of  trains,  and  objection  was  made  to  the  introduction  of 
rdinance  in  evidence  because  the  defendant  had  not  been 
ed  with  a  breach  of  the  ordinance. 

Ill  Central.  R.  R.  Co.  v.  McKee,  43  111.  119,  the  negli- 
charged  in  the  declaration  was  in  not  maintaining  audkeeping 
lair  a  fence ;  and  it  was  held  that  testimony  was  inadmissi- 
at  a  gate  on  the  line  of  the  fence  had  been  left  open,  because 
was  DO  allegation  of  negligence  in  that  respect,  to  give  notice 
defendant  of  what  he  was  to  defend  against, 
der  the  authority  of  that  case  we  think  the  ordinance  should 
leen  excluded.  Besides,  the  testimony  as  to  the  rate  of  speed 
in  excess  of  that  prescribed  by  the  ordinance  was  conflicting, 
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which  rendered  it  important  that  the  jury  should  have  been  correctly 
instructed  in  other  respects.  What  effect  running  at  a  rate  of 
speed  prohibited  by  the  ordinance  might  have  upon  the  rights  of 
the  parties,  we  are  to  be  understood  as  expressing  no  opinion  in  re- 
gard to  that.  The  judgment  must  bo  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


W  "-.IT 


It  may  be  regarded  as  the  settled  doc- 
trine that  it  is  negligence  for  a  person 
to  crofls  a  railroad  at  a  highway-cross- 
ing without  taking  such  observation  as 
will  make  it  sure  that  the  road  is  clear : 
Steves  V.  Oswego  ^  Syracuse  R.  R.  Co. ,  1 8 
N.  Y.  422  ;  Dascomb  v.  Buf.  ^  St,  Line 
R.  R.  Co.,  27  Barb.  221  ;  Mackeyv.N. 
y.  Cent.  R.  R.  Co,,  Id,  528 ;  Bitnngel 
V.  N.  Y.  Cent.  R.  R.  Co.,  40  N.  Y.  9  ; 
North  Penn.  R.  R,  Co.  v.  Hileman,  49 
Penn.  St.  460;  Hanover  R.  R.  Co.  w. 
CoyUy  55  Id.  396  ;  Shaw  v.  Boston  ^ 
Worcester  R.  R,  Co.,  8  Gray  73 ;  War- 
reny.  Filchburg  R.  R.  Co.,  8  Allen  227; 
Butterfield  v.  Western  R.  R.  Co.,  10  Id. 
532  ;  Toledo  ^  Wabash  Ry.  Co  v.  God- 
dard,  25  Ind.  185  ;  J,  C.  R.  R.  Co.  v. 
Buckner,  28  Ills.  299  ;  Carroll  v.  Minn, 
Valley  R.  R.  Co.,  13  Minn.  30  ;  Rothe  v. 
Milwaukee  ^  St,  Paul  R,  R,  Co.,  21 
Wisconsin  256  ;  Stubley  v.  London  ^ 
North  Western  Ry,  Co.,  Law  Rep.  1 
Exch.  13. 

But  the  distinction  taken  in  the  prin- 
cipal case  as  to  whether  the  party  com- 
plaining had  a  right  to  be  where  the  in- 
jury happened,  or  was  induced  to  go 
there  by  the  action  of  the  party  whose 
net^ligence  is  complained  of,  has  not 
always  been  obseryed. 

This  case  rightly  decides,  we  think, 
that  the  right  of  way  of  a  railroad  is  the 
exclusive  property  and  under  the  exclu- 
sive control  of  the  company,  and  if  per- 
sons use  it  without  permission,  or  even 
with  the  tacit  assent  of  the  company, 
they  do  it  at  their  peril,  and  the  company 
will  not  be  liable  in  the  absence  of  gross 
negligence  or  wilful  injury. 


The  necessity  of  the  party  complain- 
ing to  have  some  right  to  be  where  the 
injury  happened  was  early  adjudged. 

Thus  in  Blyth  v.  Topham,  Cro.  Jtc. 
158,  it  was  held,  if  A.  seised  of  a  waste 
adjacent  to  a  highway  digs  a  pit  within 
thirty-six  feet  of  the  highway,  and  the 
mare  of  B.  escapes  into  the  waste  snd 
falls  into  the  pit  and  dies  there,  yet  B. 
shall  not  have  an  action  against  A.,  be- 
cause the  making  of  the  pit  in  the  waste, 
and  not  in  the  highway,  was  not  any 
wrong  to  B.,  but  it  was  the  default  of 
B.  himself  that  his  mare  escaped  into 
the  waste. 

So  in  Deane  v.  Clayton ,  7  Taunton 
522,  it  is  said  :  **  If  I  place  a  log  across 
a  public  path  and  injury  be  thereby  sus- 
tained, the  soil  being  my  own,  but  the 
public  or  individuals  having  a  right 
over  it,  an  action  will  lie  because  there 
is  a  right  in  others  to  pass  along  with- 
out interruption  ;  but  if  there  be  no 
right  of  way,  I  may,  with  any  view,  and 
for  any  purpose,  place  logs  on  my  own 
land,  and  a  party  having  no  right  to  be 
there,  and  sustaining  damage  by  his  own 
trespass,  cannot  bring  an  action  for  the 
damage  so  sustained."  In  Hounsell  v. 
Smyth,  7  Common  Bench  N.  S.  731,  the 
allegation  was  **  that  all  persons  having 
occasion  to  pass  over  the  waste  had  been 
used  and  accustomed  to  go  upon  and 
across  the  same  without  interruption  or 
hindrance  from  and  with  the  license  and 
permission  of  the  owners  of  the  waste." 
Held,  that  this  showed  no  right  in  the 
plaintiff  to  be  there. 

A  mere  permission  does  not  create  a 
right  to  do  a  negligent  act :  Hickey  r. 
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|-  Lomil  B.  R.  Co.,  \*  Allen  ptrty  allhoogh   ■   lechnickl   ireapMMT 
maj   recover ;   bul   for   the   moit  part 

mud  be  Hime  indacement  held  theie  are  tike  R.  B.   Co,  *.  Sioul,   IT 

ibe  party  whiise  negliifence  a  Wallace  6ST,  where   the  plaintiff-was 

led  oF.     In  nildilion  to  Smeny  loo  ]'oun|[  to  be  able  to  take  much  care 

Coionf  ^  Nemport   B.  B.  Co.,  of  hivMir  |  or  like  Bird  t.  IfMrooi, 

\a  the   principal  cue,  trnj  b«  *  Bing.  638,  where  the  aetiing  of  the 

>n  thii  point  Houniell  T.  Smyf*,  »prini{-gmi  without  notice,  and  for  the 

Binkt  V,  Sevlh    Yarkihirt  By.  exprei*  purpose  of  doing  an  injury,  was 

Law  Jonmal  N.  8.  36 ;  Carbf  held  to  be  an  inhuman  and  anjuatifiable 

93  Eng.  Com.  Law  S5B ;  Burd-  act ;  or  they  are  caiei  where  the  nagli- 

,   SoaJt   Yorktliir*   Bg.    Co.,  4  gence  of  the  party  complaiiiBd  of  hai 

Nor.  67.  been  either  gro»  or  wilful, 

are   caMt  which  hold  that  a  C.  H.  W. 


Court  of  Appe.aU  of  New  York. 
ADRIANCE  K.  LAORAVE. 
irrender  of  fugilivea  rrom  justice  by  one  goTemment  to  another,  is  not  a 
ibligation  imposed  by  the  law  of  natiuni  but  is  dependent  on  comity. 
'editon  of  an  absconding  debtor  instituted  proceeding!  by  which  he  was 
ly  indicted  in  the  slate  of  New  York,  and  upon  demand  of  the  United 
iTemment  extradited  from  France  where  he  had  taken  refuge  snd  brought 
fork,  and  was  there  arrexled  in  ciril  actions  broaght  in  the  slate  courli 
on  who  had  procured  bii  extradition  :  HM,  that  such  orders  of  arrest 
set  aside. 

here  the  debtor  was  arrested  at  the  suit  of  a  creditor  *ho  had  taken  no 
lie  extradition  proceedings,  Udd,  that  the  arrest  was  valid. 

BAL  from  an  order  of  (he  General  Term  of  the  Supreme 
reversing  an  order  of  the  Special  Term  of  that  court,  deny- 
lotion  to  set  aside  the  service  of  the  summons  and  cotn- 
and  to  vacate  an  order  of  arrest  which  had  been  granted. 
facts  of  the  case  were  that  the  defendant  Alfred  E.  Lrtgrave, 
IS  in  the  early  part  of  1872  a  dry  goods  dealer  in  New  York 
Pter  having  made  large  purchases  of  goods  from  lending 
STB,  did  on  Sunday,  June  26th  1872,  secretly  abscond 
.  paying  or  providing  fur  his  debts.  Certain  of  his  creditors 
lis  joined  together  for  the  purpose  of  bringing  him  to  jus- 
d  proceedings  were  thereupon  talcen  which  resulted  in  an 
ent  being  found  against  him  for  burglary  in  the  third 
under  the  New  York  statute  (2  R.  S.  669,  %  17),  and  upon 
1  of  the  United  StJtes  govenimeut  he  was  delivered  up  by 
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the  government  of  France,  where  he  had  taken  refuge,  and  brought 
to  New  York  for  the  ostensible  purpose  of  being  tried  under  the 
indictment.  Upon  his  arrival  here,  however,  orders  of  arrest  in  the 
civil  actions  brought  by  his  various  creditors  were  served  upon 
him  and  he  was  held  under  them. 

Upon  motion,  however,  these  orders  of  arrest  were  set  asidej 
where  they  had  been  obtained  by  creditors  who  had  joined  in  pro-' 
curing  the  defendant's  extradition  {Lagraves  Case,  14  Abb.  Pr. 
N.  S.  333,  note),  but  were  sustained  in  the  case  of  the  plaintiffs  in 
the  suit,  and  others  who  had  taken  no  part  in  the  proceedings  used 
to  bring  the  defendant  within  the  jurisdiction  of  the  court:  Adri- 
ance  v.  Lagrave^  15  Abb.  Pr.  N.  S.  272. 

Upon  appeal,  however,  the  General  Term  of  the  Supreme  Court 
reversed  the  decision  at  Special  Term  in  this  case  and  vacated  the 
order  of  arrest  which  had  been  granted,  and  thereupon  the  plain- 
tiffs appealed  to  the  Court  of  Appeals. 

-D.  M,  Porter,  for  appellants,  in  addition  to  the  cases  referred 
to  in  the  opinion,  cited  on  the  point  that  a  government  might  de- 
liver up  a  fugitive  from  justice  although  there  were  no  treaty,  cited 
Emt  India  Company  v.  Campbell,  1  Vesey  Sen.  246 ;  Matter  of 
Clark,  9  Wend.  211;  Washburne's  Case,  4  Johns.  Ch.  106,  cited 
in  Clark's  Law  of  Extradition,  pp.  30,  61 ;  Vattel,  b.  2,  ch.  6, 
§  76;  Heineccius,  Proelec.  in  h.  t.,  Grotius,  b.  2,  c.  21,  §§  3,  4,  5; 
Martin's  Summary  of  the  Law  of  Nations,  p.  107  ;  Story  on  the 
Const.,  §  1803. 

Charles  W.  Brooke,  counsel  for  the  defendant,  appeared  for  the 
purposes  of  the  motion  only,  and  argued  that  the  crime  of  bur- 
glary in  the  third  degree  under  the  New  York  statute,  was  not  a 
crime  for  which  the  defendant  could  be  extradited  under  the  treaty 
with  France,  and  that  the  defendant  had  been  brought  here  un- 
lawfully and  had  never  become  subject  to  the  jurisdiction  of  the 
New  York  courts. 

The  opinion  of  the  court  was  delivered  by 

Church,  C.  J. — The  question  whether  an  extradited  person 
can  be  detained  by  arrest  upon  civil  process  has  not  been,  that  I 
am  aware,  adjudged. 

The  learned  judge  at  General  Term,  in  an  able  opinion  in  faror 
of  setting  aside  the  order  of  arrest,  maintained  that  there  was  an 
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treaty  obligation  binding  upon  and  enforceable  by  the 
ot  to  detain  the  accused  for  any  act,  criminal  or  civil,  com- 
)rior  to  the  extradition,  except  the  crime  specified  in  the 
ngs.  He  cited  no  authorities,  but  enforced  his  position  by 
:  and  forcible  argaments.  I  have  examined  the  subject 
le  care,  with  a  view  if  possible  to  arrive  at  the  same  result, 
regard  as  eminently  just  as  a  principle,  but  the  cxtimina- 
created  doubts  of  the  legal  soundness  of  the.  position. 
.9  formerly  very  much  questioned  among  jurists,  whether 
3nder  of  fugitives  from  justice  by  one  government  to  another 
ty  or  obligation  imposed  by  the  law  of  nations,  or  depended 
urtesy  or  comity  which  might  be  or  might  not  be  exer- 
tho  pleasure  of  each  government  without  cause  of  coin- 
In  this  country  and  in  England  at  least  it  has  been  sub- 
y  settled  that  no  such  duty  exists,  and  in  practice  it  is 
that  in  nearly  all  countries,  neither  demand  nor  surrender 
made  except  in  obedience  to  treaty  stipulations :  Kent's 
!,  note  d.,  lltb  ed.  and  cases  cited;  Story's  Conflict  of 
626  and  cases  cited;  2  Story  on  Constitution,  §  1808. 
defendant  Lagrave  was  in  fact  delivered  up  under  pro- 
I  in  pursuance  of  a  treaty  between  the  United  States  and 
concluded  in  1843,  and  amended  in  1845,  by  which  each 
lent  agreed  "to  deliver  up  to  justice,"  persons  accused  of 
specified  crimes,  among  which  is  burglary,  I'dcflning  the 
be  breaking  and  entering  by  night  into  the  mnnsion-house 
ler  with  intent  to  commit  felony."  The  indictment  was 
;lary  in  the  third  degree  under  our  statute,  and  clearly  not 
he  treaty,  but  it  is  not  for  the  defendant  to  raise  this  ques- 
["be  government  of  France  had  power  to  surrender  him  for 
nee,  and  even  if  deceived  and  defrauded  the  defendant  can- 
rpose  in  its  behalf.  The  question  of  good  faith  is  for  the 
ernments. 

a  been  decided  in  other  actions  in  favor  of  parties  who  were 
have  been  concerned  in  procuring  the  defendant  to  be 
within  the  jurisdiction  of  the  court,  by  the  extradition 
ings,  in  bad  faith,  for  the  purpose  of  arresting  him  on  civil 
that  he  should  be  discharged  from  arrest  on  the  ground 
■h  persons  should  not  receive  an  advantage  through  their 
d  acts :  14  Abb.  N.  S.  338,  note.  But  this  rule  does  not 
}  persons  not  concerned  in  the  trick  or  device  by  which  the 
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party  was  brought  within  the  iurisdiction  of  the  court :  Id.  and 
cases  cited. 

The  other  point,  as  to  the  legal  right  to  detain  the  defendant  for 
any  purpose  except  the  prosecution  of  the  particular  offence  for 
which  he  was  given  up,  presents  a  different  question,  and  is  the  one 
passed  upon  in  the  negative  in  the  court  below. 

In  the  Caldwell  Case,  8  Blatch.  C.  C.  131,  the  prisoner  vas 
indicted  for  bribing  an  officer  of  the  United  States,  and  pleaded 
that  he  was  a  resident  of  Prescott,  in  the  Province  of  Ontario,  and 
Dominion  of  Canada,  and  was  arrested  and  brought  here  under  ex- 
tradition proceedings,  in  pursuance  of  the  Ashburton  treaty,  for 
forgery,  to  which  there  was  a  demurrer  on  behalf  of  the  govern- 
ment. Benedict,  J.,  in  delivering  the  opinion,  overruling  the  de- 
murrer, held,  that  the  prisoner  could  not  raise  the  point  of  good 
faith  of  the  extradition,  as  that  was  a  question  between  the  two 
governments,  which  the  courts  could  not  investigate ;  and  upon  the 
other  point  he  added,  '^  And  I  cannot  say  that  the  fact  that  the  de- 
fendant was  brought  within  the  jurisdiction  by  virtue  of  a  warrant 
of  extradition  for  the  crime  of  forgery  affords  him  any  legal  ex- 
emption from  prosecution  for  other  crimes  by  him  committed." 

Mr.  Clarke,  in  his  work  on  Extradition,  has  collected  a  number 
of  cases  bearing  upon  the  point.  During  the  late  civil  war,  one 
Burley  was  demanded  by  the  United  States  from  Canada,  upon  a 
charge  of  robbery  committed  on  board  the  steamer  "  Philo  Parsons 
on  Lake  Erie.*'  He  claimed  before  the  Canadian  authorities  that 
the  act  was  belligerent  in  the  service  of  the  Confederate  States. 
As  he  failed  to  show  any  commission  or  authority  for  doing  the 
act,  but  only  an  adoption  of  the  act^fter  it  was  done,  he  was  sur- 
rendered, and  upon  a  trial  in  Ohio  the  jury  disagreed,  and  he  was 
finally  discharged.  The  case  attracted  attention  in  England  upon 
the  suggestion  that  it  was  contemplated  to  put  the  prisoner  on 
trial  for  piracy,  and  the  law  officers  were  inquired  of  as  to  its 
legality.  They  held  that  if  the  United  States  put  him  bond  fide 
on  his  trial  for  the  offence  in  respect  to  which  he  was  given  up,  it 
would  be  difficult  to  question  their  right  to  try  him  for  any  other 
offence,  whether  within  the  treaty  or  not.  One  answer  was :  "  We 
admit  in  this  country  that  if  a  man  is  bond  fide  tried  for  the  offence 
for  which  he  was  given  up,  there  is  nothing  to  prevent  his  being 
subsequently  tried  for  another  offence  either  antecedently  com- 
mitted or  not."     It  is  quite  evident  that  the  question  was  regarded 
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of  good  faith,  aa  the  legal  obligation  claimed  in  this  case 
lot  depend  apon  whether  the  prisoner  was  tried  for  the  par- 
offence  or  not :  Clarke  on  Ex,  90  note, 
'ranee  the  question  has  frequently  been  considered  by  the 
whose  decisions  have  not  been  entirely  uniform.  In  one 
e  decree  recited  that  it  wns  a  matter  of  principle  that  an 
i  person  should  only  be  tried  for  the  offence  for  which  he 
rrendered,  except  with  hisexprcss  consent:  Id.  169.  Sub- 
tly the  Minister  of  Justice  intervened  and  insisted  that  the 
could  not  interfere,  and  had  no  concern  with  questions  re- 
to  extradition,  and  that  if  the  question  was  raised  they  could 
spend  proceedings  until  the  government  should  decide.  He 
at  "  a  criminal  could  acquire  no  right  against  the  justice  of 
ntry.  The  tribunal  had  nothing  to  do  but  to  try  the  facts,  it 
lot  take  cognisance  of  the  conditions  upon  which  extradition 
en  granted,  except  upon  a  notification  from  the  Miniater  of 

Court  of  Cassation  finally  adopted  these  views,  and  they  may 
irded  as  the  settled  practice  of  the  French  courts :  Id.  172. 
le  authorities  indicate  at  least  the  views  entertained  in  this 
r,  England  and  France,  which  are,  as  far  as  they  go,  against 
lition  claimed.  In  none  of  them  is  there  an  allusion  to  any 
obligation.  If  such  a  provision  had  been  inserted  in  the 
it  would  of  course  have  secured  to  the  defendant  a  legal 
F  immunity  from  detention  for  other  purposes.  A  treaty  is 
act,  and  Is  to  be  construed  upon  principles  similar  to  those 
to  other  contracts.  Anything  necessarily  implied  is  as 
inserted  ;  but  can  it  tie  said  that  there  is  such  an  implica- 
'  an  agreement  on  the  part  of  the  United  States  that  the 
r  shall  not  be  detained  for  any  other  lawful  purpose?  It 
t  conceded  that  such  a  provision  would  be  wise  and  proper, 
I  it  be  regarded  a»  in  the  treaty  ?  I  can  find  no  authority 
ting  such  a  conclusion  ;  on  the  contrary,  the  cases  are  quite 
1  against  it.  The  English  Parliament  has  since  passed  an 
meet  the  difficulty:  83  and  84  Vict.  ch.  52.  It  is  dcsig- 
'  The  Extradition  Act  of  1870 ;"  and  provides  that  a  fugitive 
il  shall  not  be  delivered  up  unless  by  the  law  of  the  foreign 
r,  or  by  arrangement,  he  cannot  be  tried  for  any  but  the  ex- 
1  offence  until  he  haa  an  opportunity  of  returning  to  that 
7,  and  the  same  provision  of  immunity  from  prosecution  is 
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ired  in  favor  of  fugitives  delivered  to  that  country.  Tbesi 
/isions  would  have  been  unneceseary  if  there  existed  bdj  sue) 
lied  obligation  as  is  claimed  in  this  case.  While  we  appreciaii 
justice  and  fairness  in  the  abstract  of  the  principle  adjudge' 
he  court  below,  in  view  of  the  authorities  referred  to,  and  ii 
absence  of  any  legal  principle  upon  which  it  can  rest,  we  ili 
feel  justified  in  holding  that  there  is  such  an  implied  obligatioi 
sh  can  be  enforced  hy  the  courts  at  the  instance  of  the  defend 
as  will  prevent  a  prosecution  for  other  offences,  or  civil  liabil 

Tie  right  of  exemption  from  prosecution,  if  it  can  be  said  t( 
t  at,  all,  is  based  upon  the  good  faith  of  the  government,  vhici 
ecessarilj  uncertain,  and  is  a  political  and  not  a  judicial  que; 
.  Congress  doubtless  has  power  to  pass  an  act  similar  to  tbi 
;lish  act  referred  to,  as  the  whole  subject  of  extradition  is  con 
i  to  the  Federal  Government.  It  has  exercised  this  power  b^ 
ing  an  act  to  protect  fugitive  criminals  from  lawless  violence 
J.  S.  Stat,  at  Largo  337,  sec.  1.  That  these  provisions  ongb' 
e  extended  to  protection  from  other  prosecutions  or  dftentioo! 
I  not  doubt,  but  until  this  is  done  by  the  law-making  power,  bj 
ty  or  statute,  we  feel  constrained  to  hold  that  the  courts  csanoi 
rfere. 

s  the  present  plaintiSfs  were  not  concerned  in  the  alleged  frauc 
rocuring  the  defendant  to  be  brought  within  the  jurisdiction  of 
state,  we  can  see  no  ground  for  setting  aside  the  order  of 

St. 

he  order  of  the  General  Term  must  be  reversed  and  thatof  th< 
cial  Term  affirmed. 

.11  concur,  except  Grover  and  FoLGER,  JJ.,  dissenting. 
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e  ■ilmiralty  jarisdiclion  of  the  United  Stalei  conrti  extendj  to  ■  lort,  com- 
d  bj  collision  on  an  artifici*!  ihip  canal  connecting  DSTigable  water*  *hicb 
lilhin  Ibat  jnriadiclion. 

bere  by  a  collision  one  veisel  ii  UCt  helplees  in  the  track  of  navigation,  nd 
c  rollowing  day  i)  injured  by  a  passing  Testel,  the  vessel  in  faalt  in  ibe  origi- 
ollision  ii  liable  for  ibe  cost  of  repairing  the  injnrias  received  by  the  diwbJcd 
1  in  the  tecocd  collision. 
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EL  in  admiralty.     The  facts  were  that  on  November  27th 

the  schooner  Annie  Cole,  John  Q.  Hozier  (the  libellant) 
■,  being  in  North  river,  North  Carolina,  near  the  month, 
with  fresh  fish  for  Norfolk,  fell  in  with  the  steamer  W.  G. 
Fohn  E.  Wjatt,  master,  also  bound  for  Norfolk,  anil  signalled 
tamer  for  a  tow.  The  Oler  slacked  her  speed,  threw  her  line, 
was  caught  by  the  schooner ;  and  the  two  vessels  proceedeil 
s  North  river,  and  into  the  "Virginia  cut"  of  tbe  Cbesa- 

and  Albemarle  Canal,  until  they  had  got  within  two  miles 

northern  terminus.  This  was  late  in  the  day;  and  the 
■T  grounded;  some  say  on  the  starboard  (east)  some  on  the 
fiest)  side  of  the  canal.  When  tbe  steamer  grounded  they 
noving  at  leas  than  two  miles  an  hour.  The  tow-rope  was 
wo  hundred  feet  long.  As  soon  as  the  steamer  groundeil, 
aster  of  the  Annie  Cole  turned  her  bow  to  the  starboard 
pf  the  canal,  and  ran  it  aground  within  twenty-five  yards  of 
ace  where  the  steamer  struck.  The  steamer,  which  was  » 
fheel  propeller,  soon  reversed  her  wheel ;  thereby  loosetl 
';  and  commenced  moving  back  towards  the  schooner.  The 
'  of  the  latt«r  and  hia  mate  shouted  vehemently  to  the 
rtostopbacking,  lest  she  should  strike  and  sink  the  schooner. 

men  in  tbe  schooner  took  poles  and  set  them  against  the 
ir  to  prevent  collision,  but  they  broke.  For  some  reason 
earner  continued  to  back.     On   nearing  tho  schooner  the 

of  her  wheel  had  caused  a  "suck,"  which  loosed  the 
er  from  the  bank.  The  schooner  was  then  drawn  under 
iamer,  where  the  wheel  of  the  latter  soon  struck  her,  knock- 
in  her  below  the  water-line  so  large  that  the  schooner 

,nk.     The  value  of  the  cargo  would  have  been  at  Norfolk 

1950  to  $1300.     Energetic  efforts  were  made  to  save  it,  hut 

success  ;  and  it  proved  a  total  loss.     Tbe  steamer  went 

Norfolk ;   the  schooner  remained  sunk  on  tbe  side  of  the 

n  a  careened  position.     Tbe  next  day  another  vessel  in 
struck    the  mast  and   other  parts  of  the  schooner,  still 

damaging  her.     The  cost  of  repairs  to  the  schooner  and 

ng  her  was  $531.     The  libel  was  for  damages  to  the  vessel 
e  cargo,  both  exceeding  $1500. 
I  respondents  resisted  the  claim  on  several  grounds,  viz. : — 

They  claimed  that  the  towing  was  gratuitous,  and  not  for 
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hire,  and  that  there  was  no  implied  contract  on  the  part  of  the 
master  of  the  tug  to  sustain  the  risk  of  such  an  accident  as  hap- 
pened. 

2d.  They  denied  that  the  accident  was  the  result  of  negligence 
on  the  steamer's  part,  but  insisted  that  it  happened  by  the  want 
of  judgment  and  skill  in  the  master  of  the  schooner. 

3d.  They  claimed  that  even  if  the  steamer  were  responsible  for 
the  collision  and  direct  damages,  she  was  not  responsible  for  the 
damages  inflicted  upon  the  schooner  on  the  next  day  by  another 
vessel. 

4th.  They  objected  that  the  libel  was  in  form  for  breach  of  con- 
tract, and  in  fact  for  tort,  and  therefore  demurrable. 

5th.  They  denied  that  tort  committed  on  a  canal  is  cognisable 
in  an  admiralty  court. 

Qood  and  Chaplain^  for  libellant. 

Ellis  ^  WelborUy  for  the  steamer. 

Hughes,  J. — The  first  two  objections  are  clearly  untenable, 
from  the  evidence.  The  tug  had  towed  the  schooner  on  a  former 
occasion  for  hire;  and  there  was,  independently  of  that  fact, 
enough  in  this  transaction  to  imply  a  contract  for  hire.  It  cannot 
be  questioned  that  the  backing  of  the  tug  for  the  distance  of  twenty 
yards  upon  the  schooner,  which  caused  the  collision,  was  by  the 
fault  of  those  upon  the  tug.  Her  master  was  bound  to  the  observ- 
ance of  care  and  diligence,  and  the  facts  prove  upon  him  care- 
lessness and  positive  blame. 

The  third  objection  cannot  he  sustained.  The  collision  left  the 
schooner  helpless  in  the  canal,  liable  to  continual  injury  from 
passing  vessels  and  otherwise.  For  such  injuries  as  she  was  liable 
to  sustain  while  in  that  condition,  the  tug  was  responsible.  She 
is  therefore  liable  for  the  cost  of  repairs  for  the  injury  which  the 
schooner  did  actually  sustain  on  the  day  after  the  collision.  This 
is  a  much  stronger  case  than  that  of  the  Narragansetty  1  Blatchf. 
211,  where  the  court  gave  costs  resulting  from  damage  happening 
in  consequence  of  the  collision,  from  the  injured  vessel  upsetting 
before  she  was  got  into  port. 

The  fourth  objection  merely  goes  to  the  form  of  the  libel,  and 
not  to  the  substance.     The  objection  is  such  as  can  be  cured  by 
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Iment  at  any  time  before  decree,  and  leave  is  given  to  make 
mendraent.  This  libel  is  in  fact  for  tort,  and  the  only  in- 
lity  consista  in  its  using  tbe  phrase  "in  a  cause  of  contract  " 
it  ought  to  have  said  ''  in  a  cause  of  collttion,"  in  its  opening 
lent  of  the  cause  of  action.     A  like  objection  waa  overruled 

case  of  the  Quickitep,  9  Wnll.  665,  where  it  was  decided 
he  recital  of  a  contract  for  tovrnge  in  a  libel  for  collision 
ot  necessarily  convert  the  libel  into  a  proceeding  on  the  con* 
In  truth,  there  was  cause  of  action,  both  for  breach  of 
ct  of  bailment,  and  for  collision  ;  and  both  causes  of  action 
have  been  joined  in  the  libel. 

ling,  therefore,  to  the  fifth  objection,  and  that  on  which 
1  for  defence  laid  chief  stress  in  the  argument,  I  am  called 
a  decide  whether  the  jurisdiction  of  the  admiralty  courts  of 
nited  States  extends  to  a  tort  committed  on  a  canal,  con- 
g  two  navigable  rivers  affected  by  the  tidea.  The  "  Virginia 
f  the  Albemarle  and  Chesapeake  Canal  has  capacity  to  pass 
il  of  a  thousand  tons  ;  and  for  an  aggregate  tonnage  of  fifty 
13  a  year.  An  annual  commerce  of  400,000  tons  passes 
;h  it.  The  number  of  vessels,  masted  and  otherwise,  tra- 
;  it  per  annum,  is  now  about  6000.  It  has  but  one  lock, 
is  220  feet  long  and  40  feet  broad,  and  this  is  a  tidewater 

It  connects  the  waters  of  the  Elizabeth  and  North  rivers, 
mpton  Roads  and  Albemarle  Sound;  and  is  part  of  an 
chain  of  navigation  parallel  to  the  coast,  extending  from  New 
to  Florida,     It  is  a  part  of  the  great  system  of  navigable 

of  the  Atlantic  seaboard  of  the  United  States;  and  the 
tude  and  character  of  its  com'merce  arc  such  as  undoubtedly 
it  within  the  admiralty  jurisdiction,  if  it  is  not  withdrawn 
■om,  bythe  fact  that  it  is  an  artificially  constructed  work, 

0  the  public,  but  owned  by  a  private  corporation. 

icial  opinion  as  to  the  admiralty  jurisdiction,  bos  been  quite 
issive  in  this  country.  At  first,  the  narrow  view  of  the  old 
ih  common-law  judges  obtained  in  our  courts;  and  it  was 
bat  the  admiralty  jurisdiction  with  us  extended  only  to  tide- 
i,  and  to  rivers  navigable  from  the  sea  as  far  as  they  were 
d  by  tbe  tides.     Such  was  the  tenor  of  the  decision  of  the 

1  States  Supreme  Court  in  the  case  of  the  Thomai  Jefferion, 
ed  in  1825 ;  see  10  Wheat.  428.    The  position  thus  taken,  was 
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held  for  twenty-six  years  by  that  court.  The  vast  commerce  of 
the  Mississippi  river  and  its  tributaries,  as  veil  as  of  the  grrai 
Jakes  and  their  connecting  waters,  was  thus  deprived  of  the  benefit 
of  the  system  of  admiralty  jurisdiction  which  had  grown  with  the 
growth  and  accommodated  itself  to  the  wants  of  the  commerce  of 
the  world  for  centuries.  Some  relief  from  this  decision  van  fuund 
necessary.  The  position  taken  by  the  Supreme  Court  in  th« 
Thomaa  Jefferson,  compelled  a  resort  to  some  legislative  provision 
for  the  commerce  of  the  great  lakes  and  rivers;  and,  accordingly, 
Congress  by  the  Act  of  February  26th  1845,  gave  a  jurisdiction 
in  the  nature  of  admiralty  jurisdiction,  to  the  District  Courts  of 
the  United  States,  "  in  all  matters  of  contract  and  tort,"  upon 
vessels  of  twenty  tons,  &c.,  arising  upon  the  lakes  and  the  waters 
connecting  them.  Under  this  act,  the  courts  of  the  United  Stales 
touk  cognisance  of  the  class  of  causes  it  names,  arising  in  tho» 
waters,  for  some  six  years.  In  such  causes,  they  did  not  act  ai 
admiralty  courts  ;  they  did  not  administer  an  ailrairalty  jurisdiction: 
they  acted  under  statutory  authority  as  quasi  admiralty  courts; 
and  administered  a  statutory  jurisdiction  in  the  nature  of  the  ad 
miralty  and  maritime  jurisdiction. 

By  1851,  the  Supreme  Court  had  arrived  at  a  different  opinior 
of  the  proper  jurisdiction  of  the  Admiralty  Courts  of  the  Unitec 
States,  from  that  which  it  held  in  the  case  of  the  Thomaa  Jrffer 
son  in  1825.  Commencing  in  that  year  with  the  case  of  the  Ge 
nesee  Chief,  a  case  of  collision  occurring  on  Lake  Ontario,  in  i 
chain  of  decisions  reaching  down  to  the  Baffle,  decided  in  1868. 
and  reported  in  8  Wallace,  it  has  assumed  positions  more  atic 
more  advanced  on  this  subjcct,*until  it  has  come  to  hold  tliat  ihi 
Act  of  1845  conferred  no  powers  upon  the  District  Courts  of  iht 
United  States  which  they  did  not  already  have  as  admiralty  courts ; 
and  that  their  jurisdiction  as  admiralty  courts  not  only  extendi 
over  the  ocean,  and  its  hays  and  harbors,  its  gulfs  and  tidul  waters^ 
but  to  the  inland  lakes  and  their  connecting  waters;  and  to  iht 
interior  rivers  of  the  country  to  the  extent  of  their  navigable  ca- 
pacity, holding  that  the  naeigabilily  of  waters,  open  and  public, 
brings  them  within  the  admiralty  jurisdiction,  and  not  the  circum- 
stance of  their  being  affected  by  the  tides,  or  of  their  emptying 
into  or  opening  from  tidewaters.  I  have  examined  these  decisions 
carefully,  and  I  nowhere  find  that  the  Supreme  Court,  in  defining 
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iters  over  which  the  admiralty  juristliction  of  the  District 
extends,  uses  any  discriminatioa  between  natural  public 
and  artificial  public  waters.  Chief  Justice  Taney,  in  the 
le  Chief,  employed  language  which  has  been  auhstantially 
d  in  all  recent  decisions  of  that  tribunal.  He  said :  "  There 
I  no  reason  for  admiralty  power  over  a  public  tidewater, 
does  not  apply  with  equal  force  to  ani/  other  public  wateri 
or  commercial  purposes  and  foreign  trade,"  using  the  word 
in  the  sense  of  open  to  the  public. 

ow  of  but  one  case  that  has  come  before  our  courts  in  which 
lestion  whether  the  admiralty  jurisdiction  extends  to  a  canal 
curred.  That  was  the  case  of  the  Young  America,  reported 
'berry,  page  101,  in  which  there  was  a  collision  on  the  Wel- 
anal,  which  is  on  British  territory.  Judge  WiLKiMS  held 
:e  court  had  jurisdiction,  even  under  the  Act  of  1845,  which 
»e  confessed  to  be  a  far  weaker  source  of  authority  in  ad- 
f  causes  arising  in  a  foreign  country,  than  the  admiralty  and 
ne  law  itself,  and  the  jurisdiction  it  confers. 
ther  canal  case  was  that  of  the  Diana,  decided  in  England 
ported  in  Lushington,  which  was  quoted  approvingly  by  our 
ne  Court  in  The  Eagle,  8  Wall.  I  have  not  been  able  to 
:  the  report  of  that  case,  but  it  was  one  of  collision  on  the 
Holland  Canal  in  1862.  The  objection  there  raised  to  the 
iction  of  the  Admiralty  Court  was  not  that  the  water  on 
the  collision  occurred  was  an  artificial  canal,  but  was  the  old 
li  objection  that  the  canal  was  not  a  tidal  water.  The  objcc- 
as  overruled  by  Dr.  LuSHlNQTON,  and  the  jurisdiction  of 
iglish  admiralty  over  an  inltnd  canal  in  a  foreign  country 
lintained.  Acting  in  the  spirit  of  the  United  States  Su- 
Court  in  all  its  decisions,  from  that  of  the  Genesee  Chief 
a  the  present  time,  and  upon  the  two  precedents  of  canal 
ffhich  I  have  cited  from  Newberry  on  this  side  of  the  At- 
and  Lushington  on  the  other,  I  have  do  hesitation  in  deciding 
lusea  of  contract  and  tort  arising  in  the  Virginia  part  of  the 
aric  and  Chesapeake  Canal,  otherwise  cognisable  in  admiralty, 
thin  the  admiralty  jurisdiction  of  this  court, 
ecree  may  be  taken  for  the  libellants  for  $531.95,  the  cost 
airs  to  the  vessel,  and  for  $1050,  the  amount  of  loss  sus- 
on  the  fish,  and  costs. 
XxriL— 39 
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Supreme  Court  of  MUiouri. 
GEORGE  POMEROY  v.  WILLIAM  II.  BENTON. 

A  partner  ia  a  trustee,  and  ihe  same  rulea  and  tests  are  to  be  applied  in  dett 
mining  his  liabititj  to  his  copartners  ai  are  applied  to  other  trustees. 

ir  a  partner  secretly  aaes  the  partnership  funds  in  outside  operations,  Ihe  prof 
■re  the  propert;  of  the  Una,  and  the  latter  are  entitled  to  an  account  and  payiuFn 

Where  a  party  is  in  a  position  of  trust  and  contidcnce,  and  therefore  under  o\- 
gation  lo  ilisclose  all  material  facts,  his  representations  of  facts  as  true  nilhaul  i 
examination  whether  the  BtBt«menl  contains  the  whole  truth,  is  as  much  a  hrei 
of  trust  as  a  wilful  falsehood,  in  inch  ■  case  eqait;  treat*  omiseion  as  a  fnnd 
itself. 

A  bill  of  sale,  although  broad  enough  in  its  terms,  does  not  include  propei 
not  in  the  knowlcflgo  or  contemplation  of  the  vendor,  and  under  ihe  Mi>«ii 
practice  a  bill  in  equity  will  lie  for  an  account  of  such  property  without  ssLing 
-formal  resciasioo  of  iha  bill  of  sale. 

This  was  a  suit  in  the  nature  of  a  bill  in  equity.  The  pkinti 
and  defendant  were  for  a  number  of  years  copartners  under  t 
name  and  style  of  Pomeroy  &  Benton,  engaged  in  the  wholesi 
dry  goods  business,  in  the  city  of  St.  Louis,  where  the  defciida 
resided  and  managed  the  business  of  the  firm,  while  the  pluinti 
resided  in  the  city  of  New  York,  attended  to  the  afTairs  of  the  fii 
at  that  point  and  seldom  visited  St.  Louis.  The  petition  in  su 
stance  charges  that  defendant,  in  violation  of  the  articles  of  ( 
partnership  and  of  his  duty  as  partner,  and  without  the  knowleil 
or  consent  of  plaintiff,  used  the  money,  credits  and  assets  of  t 
firm  in  the  purchase  of  government  vouchers  and  wfiiskey,  and 
various  other  ways  misappropriated  the  money,  credits  and  pi 
perty  of  the  firm,  whereby  he^  realized  immense  profits ;  that 
fraudulently  omitted  to  charge  any  of  these  matters  on  the  pa 
nership  books;  that  subsequently  he  forwarded  to  plaintiff  a  fa 
balance-sheet  purporting  to  be  a  correct  exhibit  of  the  whole  pn 
nership  affairs,  but  it  in  fact  did  not  mention  any  of  the  spccu 
tions  in  which  defendant  had  been  engaged  or  of  the  profits  be  l: 
realized  ;  that  this  balance-sheet  defendant,  though  knowing  1 
contrary,  assured  plaintiff  was  correot ;  that  by  these  represen 
tions  and  other  fraudulent  conduct  and  contrivances,  defendant 
duccd  the  plaintiff,  who  relied  solely  on  the  defendant  and 
representations,  to  settle  with  him  on  the  bssis  of  the  balan 
sheet,  and  to  sell  out  to  him  his  entire  interest  in  the  firm 
8275,000,  a  sum  far  below  its  real  worth.  The  petitioner  & 
eludes  with  a  prayer  for  opening  the  settlement  and  taking 
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it  as  to  the  matter  complaiaed  of,  and  for  general  relief. 
16  material  allegations  of  the  petition  were  denied  by  the 
-,  which  also  set  up  aa  new  matter  of  defence,  that  defendant 
irchased  of  plaintiff  his  entire  interest  in  the  firms  of  Pome- 
Benton,  Pomeroy,  Benton  &  Co.,  Pomeroy,  Durkce  &.  Co., 
>meroy  &  Durkee,  for  the  sum  of  $275,000,  and  received  a 

sale  therefor,  whereby  the  firm  of  Pomeroy  &.  Benton  was 
'ed  and  the  entire  interest  of  plaintiff  in  the  goods,  property 
sets  of  that  firm  were  conveyed  or  assigned  to  defendant,  on 
t  day  of  January  1865,  and  that  plaintifi*  from  that  time  for- 
lad  no  further  interest,  right  or  claim  in  the  firm  of  Pome- 
Benton  or  the  other  firms  mentioned,  and  that  plaintiff  was 
y  barred  of  having  the  relief  prayed  for. 
uer  ^  Shepley,  Sharp  ^  Sroadhead  and  Samuel  Knox,  for 
ff. 
<.e,  Jamiton  ^  Day  and  J.  M.  Krum,  for  defendant. 

opinioQ  of  the  court  was  delivered  by 
;rwood,  J. — Laying  aside  for  the  present  all  inquiry  as  to 
Sciency  of  the  petition  and  the  effect  to  be  given  to  the  de- 
t's  answer,  what  the  evidence  in  the  cause  establisheB  will 
ifly  adverted  to,  and  the  questions  of  any  practical  import- 
ecessarily  arising  therefrom  stated  and  discussed, 
se  questions  are  two,  viz. :  First,  did  the  defendant  appro- 
the  credits  or  funds  of  the  firm  to  his  own  private  use  in  the 
se  of  government  vouchers  and  whiskey  ?  Second,  was  such 
riation  made  without  the  consent  and  in  fraud  of  the  rights 

plaintiff? 

a  forced  to  the  conclusion,  after  a  careful  perusal  of  tho 
ce,  that  both  these  questions  must  receive  a  reply  in  the 
tive,  as  it  is  abundantly  established  by  the  testimony  that 
'endant,  prior  to  the  dissolution  of  the  firm,  in  contravention 

articles  of  copartnership  and  of  his  duty  as  partner,  appro- 
l  its  moneys  and  credits  to  bis  own  private  use  in  the  pur- 
of  vouchers  and  high  wines,  for  which  he  never  accounted, 

the  contrary  induced  the  plaintifi'  to  execute  to  him  a  bill 
■sufficiently  comprehensive  inform  to  embrace  the  former's 
interest  in  the  firm;  whereas  the  balance-sheet,  which  was 
i  the  basis  on  which  the  sale  was  effected,  made  no  mention  of, 
ntoiued  not  the  most  distant  allusion  to  the  profits  fi-audu- 
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lently  realized  by  the  dereudant,  and  of  which,  as  shown  bj  tb 
testimony,  plaintiff  was  entirely  UDaware,  reposing  as  be  did  ii 
deFendant  and  his  representations  the  most  implicit  confidenct 
It  is  no  excuse  for,  nor  does  it  lie  in  the  mouth  of  the  defetiijsii 
to  aver,  that  plaintiff  might  have  discovered  the  wrong  and  pn 
vented  ita  accomplishment  had  he  exercised  watchfulness,  becaus 
this  is  but  equivalent  to  saying :  "  You  trusted  me,  therefore  I  ba 
the  right  to  betray  you."  The  maxim  Vigilantibus  et  non  dorm 
entibui  equitat  tubveniet  is  without  application  here;  it  onl 
applies  where  a  party  being  apprised  of,  slumbers  upon  his  right 
For  the  betrayal  of  confidence  reposed,  the  skilful  lulling  to  re; 
of  the  intended  victim,  the  adroit  closing  of  every  avenue  throug 
which  apprehension  might  enter — whether  this  be  done  by  »rort 
or  by  "expressive  silence,"  are  the  ear-marks  of  successful  frau 
the  world  over.  And  a  court  of  equity,  should  it  make  such  a  pei 
verso  application  of  one  of  its  fundamental  maxims  as  that  sect 
ingly  insisted  on  by  defendant's  counsel,  would  become  the  effirici 
ally  of  the  vigilant  wrongdoer,  prove  recreant  to  its  past  hislur 
and  the  principles  on  which  its  very  jurisdiction  rests. 

That  the  balance-sheet  was  the  basis  of  the  estimate  of  pkii 
tiff's  interest  in  the  concern  is  sufficiently  clear,  proven  as  it  is  l 
the  testimony  of  plaintiff  as  well  as  by  defendant's  admissions' 
Wilkerson.  It  is  equally  clear  that  the  voucher  and  whiske 
transactions  were  not  included  in  such  estimate.  These  thin{ 
defendant  claimed  and  stilt  claims  as  bis  own.  It  is  not  shown  t 
the  evidence  that  the  dealings  in  the  trade-store  at  Natchez  csi 
embraced  transactions  in  vouchers  or  whiskey ;  the  defendant  liiu 
self  would  not  assert  that  they  did ;  so  that  plaintiff's  consent  ; 
to  the  operations  at  that  point  could  afford  no  protection  for  d 
fendant's  conduct  in  regard  to  those  mtitters.  And  besides,  tl 
defendant  would  not  venture  to  deny  what  the  plaintiff  positive! 
asserts,  that  he  knew  nothing  of  the  whiskey  or  voucher  tran. 
actions  of  the  defendant  until  long  after  the  dissolution  of  the  firn 
Manifestly  plaintiff  could  not  yield  assent  to  nor  waive  that  o 
which  he  was  ignorant.  Even  if  it  be  conceded  for  the  sake  t 
argument,  that  the  defendant  was  permitted  to  withdraw  from  ih 
capital  of  the  firm  a  considerable  sum  for  his  own  use,  still  tb 
would  by  no  means  authorize  the  speculations  into  which  li 
plunged ;  and  this  is  apparent  for  several  reasons : — 

First,   the  articles  of  copartnership  expressly  forbade  then 
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!,  the  sums  which  defendant  might  hare  drano  for  his  iadi- 
use  were  far  exceeded  in  amount  by  thoso  really  employed 
1  flpeculations.  Third,  it  nowhere  Batisfactorily  appears  in 
;e  that  the  amounts  which  could  have  been  legitimately 

were  ever  actually  embarked  in  those  Bpeculations. 
,  Fourth,  that  good  faith  which  should  be  the  animating 
lie  of  all  mercantile  aesociations  (all  the  authorities  on  part- 
I  speak  this  language),  should  have  restrained  the  defend- 
m  embarking  the  funds  or  credits  of  the  firm,  outside  of 
tgitimate  scope  and  for  his  own  individual  benefit.  For  not 
re  grosa  frauds  committed  by  one  partner  against  another 
!ted,  but  transactions  of  a  more  plausible  nature,  as  intrigues 
I'atc  advantage,  are  held  as  offences  against  the  partnership, 
r  forbidden  and  therefore  relievable  in  a  court  of  equity : 

on  Part.,  sect.  179;  Smith  Merc.  Law  54;  Feathertton- 
Y.  Fenwick,  17  Vesey  298 ;  Pawcett  v.  Whitehouae,  1  Russ. 

132 ;  RuMell  v.  Amtwick,  1  Sim.  52.  It  has  accordingly 
lehl  that  one  partner  is  accountable  in  equity  to  his  co- 
r  for  his  proportion  of  the  profits  of  a  venture,  although 
:  of  the  firm's  scope  of  business,  if  the  money  (or  what  is 
lount  thereto,  the  credits)  of  the  firm,  are  used  in  such  ven- 

For,  as  Lord  Eldox  says :  "  There  is  an  implied  obligation ' 

partners,  to  use  the  property  for  the  benefit  of  those  whose 
ty  it  is:"  Crawthay  v.  Oollina,  15  Ves.  218;  Brown  v. 
,  1  P.  Wms.  140 ;  Stovghtm  v.  Lynch,  1  Johns.  Ch.  467 ; 
r  on  Fart.,  sect.  182.  So  far  has  the  rule  which  requires 
most  good  faith  between  copartners  prevailed,  that  where  a 
r  in  violation  of  the  partnership  articles,  but  without  using 
irtnership  funds  therefor,  embarks  in  outside  enterprise,  a 
)f  equity  will  decreo  his  copartner  as  a  partner  with  him  in 
eparato  business:  CoIIyer  on  Part,  sects.  221-249;  Somer- 
.  McKay,  16  Ves.  382.  And  a  bill  making  such  allega- 
las  been  held  maintainable,  and  that  an  account  could  be 

although  an  action  at  law  would  lie  for  the  breach  of  the 
s. 

the  trial,  the  claim  was  seemingly  urged  by  the  defendant, 
i  in  1864,  plaintiff  was  loaning  out  the  firm's  money  at  six 
en  per  cent,  interest,  and  a  considerable  amount  was  also 
idle  in  bank  at  Kew  York,  that  therefore  there  was  no  im- 
ety  in  his  using  the  firm  funds  in  St.  Louis,  being  charged, 
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as  he  states  he  gave  directions  to  the  bookkeeper  to  do,  with  8  per 
cent,  interest  on  call.  But  unfortunately  for  this  shallow  pre- 
tence, evidently  an  after-thought,  no  charge  against  the  defendant 
for  interest  (only  a  very  inconsiderable  sum)  was  ever  made  on 
the  books  of  the  firm,  notwithstanding  the  large  sums  he  was  con- 
stantly using.  Even,  however,  had  he  been  charged  with  interest 
on  every  dollar  he  misappropriated,  still  this  would  not  be  enough ; 
he  must  be  held  answerable  as  well  for  the  profits  he  has  derived 
out  of  the  partnership  funds:  CoUyer  on  Part.,  sect.  182; 
Stoughton  v.  Lt/nch,  1  Johns.  Ch.  467  ;  Brown  v.  Litton,  1  P. 
Wms.  140 ;  Story  on  Part.,  sect.  178.  To  such  an  extent  have 
courts  of  equity  gone  in  this  direction  that  if  there  be  any  doubt 
as  to  whom  the  funds  in  such  case  belong,  that  doubt  will  be  re- 
solved in  favor  of  the  partnership  and  they  will  be  held  as  belong* 
ing  thereto. 

That  every  partner  is  the  agent  of  his  copartner  is  a  very 
familiar  doctrine  and  it  arises  from  the  necessities  of  the  partner- 
ship relation.  A  doctrine  equally  well  settled,  though  not  yet 
hackneyed  through  frequent  quotation,  is  that  the  same  rules  and 
tests  are  applied  to  the  conduct  of  partners  as  are  ordinarily  ap- 
plied to  that  of  trustees ;  and  that  the  duties,  functions,  rights, 
and  obligations  of  partners  may  be  for  the  most  part  comprehended 
by  the  same  words  which  define  those  of  trustees  and  agents: 
Collyer  on  Part.,  sect.  182 ;  1  Sto.  Eq.  Jur.,  sects.  468,  623 ; 
Kellj/  V.  Greenleaf  3  Story  93. 

Mr.  Justice  Story,  in  his  elaborate  work  on  Equity  Jurispru- 
dence, vol.  1,  sect.  468,  had  remarked,  in  speaking  of  the  duties  of 
agents,  as  follows  : — 

"  Courts  of  equity  adopt  very  enlarged  views  in  regard  to  the 
rights  and  duties  of  agents,  and  in  all  cases  where  the  duty  of 
keeping  regular  accounts  and  vouchers  is  imposed  upon  them,  they 
will  take  care  that  the  omission  to  do  so  shall  not  be  used  as  a 
means  of  escaping  responsibility  or  of  obtaining  undue  recompense. 
*  *  *  *  Upon  similar  grounds  an  agent  is  bound  to  keep 
the  property  of  his  principal  separate  from  his  own  ;  if  he  mixes 
it  up  with  his  own  the  whole  will  be  taken,  both  at  law  and  in 
equity,  to  be  the  property  of  his  principal,  until  the  agent  puts 
the  subject-matter  under  such  circumstances  that  it  may  be  distin- 
guished as  satisfactorily  as  it  might  have  been  before  the  unauthor- 
ized mixture  on  his  part.     In  other  words,  the  agent  is  put  to  the 
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\ty  of  abowing  clearly  whst  part  of  the  property  belongs  to 
ind  so  fur  as  he  is  unable  to  do  this,  it  is  treated  aa  the 
ty  of  his  principal.  Courts  of  equity  do  not  in  these  cases 
d  upon  the  notion  that  strict  justice  is  done  between  the 
I,  but  upon  the  ground  that  it  is  the  only  justice  that  can  be 
and  that  it  would  be  inequitable  to  suffer  the  fraud  or  ueg- 
3  of  the  agent  to  prejudice  the  rights  of  hia  principal."  At 
equent  period  in  the  case  of  Kelly  v.  Greenleaf,  8  Story  93, 
a  member  of  a  firm  had  failed  to  keep  proper  books  of  ao- 
so  that  the  firm  property  could  be  distinguished  from  his 
he  learned  judge  cites  the  passage  just  quoted  with  approval, 
marks  with  emphasis,  "Every  word  of  this  pottage  ia  equally 
ihle  to  the  caie  of  a  partner  acting  at  the  agent  of  a  partner- 
And  this  was  precisely  the  status  of  the  defendant ;  not  only 
i  law  imply  but  his  own  express  contract  required  that  he 
Bee  to  it  that  the  books  of  the  firm  were  fairly  andhoneitly 
ind  this  was  especially  the  case  as  the  plaintiff  was  acting 
!  firm  in  New  York  while  he  had  the  personal  management 
business  in  St.  Louis,  and  nothing  but  a  flagrant  disregard 
partnership  relations  could  have  induced  bim  to  sadly  no- 
bis duty  in  this  particular  and  aderwards  aggravate  the 
thus  committed,  by  taking  advantage  of  bis  culpable  omission 
!glect.  But  he  will  not  be  permitted  to  employ  his  derelic- 
rom  duty  "as  a  means  of  escaping  responsibility"  or  of 
ing  more  than  his  proper  portion  of  the  partnership  effects, 
to  the  exact  amount  of  the  partnership  funds  which  the 
lant  has  converted  to  his  own  use  in  the  purchase  of  the 
s  referred  to,  is  an  inquiry  which  will  probably  never  receive 
jwer  in  anywise  approaching  exactitude.  •  *  *  [Here 
i  an  examination  of  the  items  of  evidence,  not  of  general 

it] 

ether  the  defendant  knew  that  the  balance-sheet  furnished 
aintifi'  was  incorrect,  is  wholly  immaterial  now  to  inquire. 
le  assertion  to  the  injury  of  another  of  something  not  known 
Lrue,  is  equally  reprehensible  both  in  morals  and  law,  as 
bich  is  known  to  be  false:  Sto.  £q.  Jur.,  sec.  193.  The 
ant  denies  having  asserted  the  correctness  of  the  balance- 
but  the  seeming  lack  of  candor  he  exhibited  when  testifying, 
pparently  evasive  and  contradictory  replies  he  gives  in 
ise  to  questions  propounded  to  him ;  his  failure  to  satisfac- 
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torily  answer  whenever  asked  to  tell  of  dates,  amounts  and  other 
facts  with  which  it  would  seem  he  must  be  familiar,  render  any 
statement  he  may  make,  open  to  very  jealous  observation. 

But  whether  he  made  any  such  representation  or  not  does  not 
at  ail  affect  his  present  liability.  The  relations  of  trust  and  confi- 
dence existing  between  the  plaintiff  and  himself  placed  him  under 
an  equitable  obligation  to  communicate  all  he  knew  of  the  matter 
then  pending  to  plaintiff"  to  "  make  a  clean  breast  of  it,"  to  dis- 
close all  the  material  facts  within  his  knowledge  touching  the 
negotiation  then  in  progress  as^ fully  as  though  he  had  stepped 
upon  the  witness-stand  and  kissed  the  bookj  and  nothing  short  of  a 
complete  disclosure  of  this  sort  could  exonerate  the  defendant 
from  the  charge  of  undue  concealment,  which,  under  circumstances 
like  the  present,  is  in  the  sense  of  a  court  of  equity  itself  a  fraud : 
1  Sto.  Eq.  Jur.  §§  204,  205,  207,  213,  214,  215,  216,  220;  Bank 
of  the  Republic  v.  Baxter,  31  Vt.  101 ;  Martin  v.  Greene,  10  Mo. 
652  ;  Jillett  v.  U.  N.  Bk.,  56  Mo.  304  ;  Bruce  v.  Ruler,  17  Eng. 
C.  L.  290 ;  Juzan  v.  Toulmin,  9  Ala.  662 ;  Madderford  v.  Axu- 
tick,  1  Sim.  89.  The  doctrine  here  asserted,  that  confidence 
reposed,  and  the  fullest  disclosure,  are,  in  equity,  correlative 
terms,  is  one  in  full  accord  with  the  authorities  above  mentioned, 
and  must  commend  itself  to  the  cordial  approval  of  6veryju8t 
mind,  while  it  rebukes  the  manifestations  of  that  spirit  which,  look- 
ing to  its  own  advantage,  is  too  prone  to  disregard  the  rights  of 
those  to  whom  it  owes  the  fealty  incident  to  intimate  and  confiden- 
tial association. 

In  briefly  commenting  upon  the  evidence  I  have  hitherto  omit- 
ted to  make  mention  of  that  wonderful  book  in  which  defendant 
kept  the  accounts  of  his  whiskey  operations,  or  of  the  peculiar  and 
perilous  vicissitudes  through  which  it  passed.  At  one  time  it  was 
wholly  consumed  by  fire ;  at  another  it  met  with  only  a  partial 
destruction  ;  but,  surviving  all  the  destructive  agencies  arrayed 
against  it,  it  is  still  extant,  except  that  portion  which  records 
defendant's  transactions  in  whiskey. 

It  is  simply  impossible  to  review  this  portion  of  defendant's  tes- 
timony and  listen  to  his  flimsy  excuses  and  ever-varying  reasons  in 
reference  to  this  book,  without  being  fully  impressed  with  the  idea 
that  he  destroyed  that  portion  of  it  which  he  did  destroy,  for  far 
more  cogent  reasons  than  any  he  has  yet  seen  fit  to  divulge.    And 
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made  more  especially  apparent  from  the  fact  that  the  de- 
entries  were  not  contained  in  any  other  book. 
lie  point  has  been  referred  to,  rather  tban  preseed  in  srgu- 
'.  will  refrain  from  discussing  the  question  whether  the  rule 
m  tpoliatorit  is  applicable  to  the  facts  of  the  case.  The  rule 
inly  one  of  great  stringency,  and  therefore  should  not  be 
1  to  but  in  extreme  cases,  and  where  other  means  of  proof 

ng  thus  considered  the  results  properly  deducible  from  the 
e,  the  sufficiency  of  the  petition  will  next  be  discussed  ;  and 
ence  to  this,  it  may  be  observed  that  it  states  a  came  of 
if  fraud  of  the  character  charged  therein  and  establisbed  by 
idence,  constitutes  any  ground  whatever  for  invoking  reme- 
tice.  And  the  petition  concludes  with  a  prayer  for  general 
hich  will  authorize  any  relief  consistent  with  the  facts  al- 

This  was  true  under  the  old  practice,  and  is  more  espe* 
tie  case  under  the  new. 

tber  the  petition  (if  the  bill  of  sale,  while  it  stands,  b  to  be 
d  as  an  insuperable  barrier  to  any  relief)  should  have  gone 
in  its  allegations,  asked  rescission  of  the  contract  and  offered 
;nder  the  $275,000,  the  consideration  specified  in  the  bill 
adition  precedent  to  having  an  account  taken  of  the  matter 
Ined  of,  a  ready  and  satisfactory  reply  is,  the  petition  passed 
enged  at  tlie  hands  of  the  defendant,  and  it  is  rather  late  in 
-,  after  he  has  pleaded  to  the  merits  and  bad  a  trial  in  which 
yed  all  the  benefits  which  he  conld  have  bad,  even  if  the 
I  had  been  a  model  of  perfection,  for  him  to  now  come  for- 
ith  the  assertion  that  the  petition  is  faulty  in  the  particular 
I  to. 

a  fact,  it  would  seem,  not  generally  recognised,  or  at  least 
itly  ignored,  that  we  have  in  this  state,  a  code;  that  by 
ie  are  provided  the  forms  of  all  pleadings,  and  the  rules  by 
they  are  to  be  tested;  2  W.  S.  1012  §  1;  and  under  the 
IDS  laid  down  in  our  Practice  Act,  if  the  petition,  however 
:ially  drawn,  do  but  state  a  cause  of  action  and  no  objections 
en  to  the  formal  sufiiciency  of  its  allegations,  either  by  de- 

or  by  answer,  "the  defendant  shall  be  deemed  to  have 
the  same:"  Id.  §  10,  p.  1015.  <'If  the  substantial  aver- 
ire  there,  and  the  adversary  overlooks  mere  formal  defects, 
utory  right  to  indulge  in  critical  objections  is  twallowed  up 
xxm.-«o 
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in  his  statutory  waiver  ;  thenceforward  he  must  address  himself 
to  the  merits  of  the  case ;"  Elfrank  v.  Seller,  54  Mo.  134  ;  Ru98el 
V.  State  Ins.  Co.,  55  Mo.  585 ;  and  "  if  the  allegations  of  the 
petition  entitle  the  plaintiff  to  any  measure  of  redress,  a  deaf  ear 
M'ill  be  turned  to  his  complaint,  simply  because  he  thinks  justice 
should  be  dispensed  to  him  in  a  particular  way,  other  than  and 
different  from  that  to  which  he  is  actually  entitled  :*'  Middle  v. 
Ramsey^  52  Mo.  153.  And  our  legislature,  as  if  determined,  by 
"line  upon  line  and  precept  upon  precept,"  to  inculcate  a  liberal 
construction  of  pleadings,  has,  in  a  subsequent  chapter,  given, 
among  others,  this  additional  mandate :  "  The  court  shall,  in  every 
stage  of  the  action,  disregard  any  error  or  defect  in  the  pleadings 
or  proceedings,  which  shall  not  affect  the  substantial  rights  of  the 
adverse  party :"  2  W.  S.  §  5,  p.  1034. 

Now,  it  is  difficult  to  conceive  in  what  way  the  "substantial 
rights''  of  the  defendant  have  been  prejudicially  affected  by  the 
failure  of  the  petitioner  to  allege  plaintiffs  willingness  to  surrender 
the  proceeds  of  the  sale,  conceding  for  the  moment  that  such  alle- 
gation was  necessary.  But  this  concession  will  not  be  made,  and 
among  others,  for  the  reason,  that  a  court  of  equity  looks  not  so 
much  to  the  legal  formalities  with  which  a  transaction  is  clothed  as 
to  its  very  pith  and  substance.  So  that  even  if  the  bill  of  sale  were 
broad  enough  inform  to  comprehend  all  the  interests  which  the 
defendant  claims  it  did,  yet  as  it  is  conclusively  manifest- from  the 
evidence  that  the  minds  of  the  plaintiff  and  the  defendant  never 
met  and  concurred  in  the  sale  of  those  matters  of  which  the  plain- 
tiff was  ignorant  and  which  the  defendant  concealed — equity,  in 
consideration  of  the  fraud  practised,  and  disregarding  mere  techni- 
cal forms,  will  hold  that  nothing  passed  by  the  bill  of  sale  but  such 
matters  as  both  parties  had  in  view  at  the  time  of  its  execution  and 
delivery. 

Thus,  it  has  been  held,  that  if  an  instrument  is  so  general  in  its 
terms  as  to  release  the  rights  of  a  party  to  property  to  which  he 
was  totally  ignorant  that  he  had  any  title,  and  which  was  not  in 
the  contemplation  of  the  bargain  at  the  time  it  was  made,  in  such 
cases  the  instrument  will  be  restrained  to  the  purposes  of  the  bar- 
gain and  the  release  confined  to  the  right  intended  to  be  released 
or  extinguished :  Ramsden  v.  Hyltonj  2  Ves.  305 ;  1  Sto.  Eq. 
Jur.  §  145. 

But  it  is  with  no  small  degree  of  inconsistency  that  the  de- 
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it  at  one  moment  claims  that  tbe  bill  of  sale,  until  set  aside, 
)iiiplete  bar  to  plaintiff's  action,  because  it  purports  to  convey 
plaintiff's  interest  in  the  partner»hip ;  and  then  in  the  next 
lently  asserts  that  the  ventures  in  vouchers  and  whiskey  were 
iant's  own  indieidual  tpeculalions. 

■  the  reasons  heretofore  given  there  existed  no  necessity  for 
ding  the  sale,  nor  that  the  present  action  should  have  been 
ht  for  that  purpose  and  with  that  theory  in  view.  The  evi- 
ibject  of  the  petition  is  to  have  an  account  taken  as  to  those 
rs  which  were  in  reality  ouUide  and  independent  of  the  sale, 
.gh  apparently  embraced  within  its  terms. 
Igment  reversed  and  cause  remanded,  with  directions  to  the 
below  to  have  an  account  taken  in  conformity  with  this 
n,  and  in  thus  taking  the  account  tbe  defendant  is  to  be 
d  in  all  respects  as  a  trustee. 


bstract8  of  recent  american  decisions. 

supreme  court  of  the  united  states.' 

bdfremi  jddioial  court  of  new  hahpsbire* 

court  or  chancery  of  new  jersey.' 

bupreue  court  of  wisconsin.* 

Admiralty. 
'igahilitg  of  Watert. — The  navigability  of  a  stream,  for  the  pur- 
f  briugmg  it  within  the  terms  "  navigable  waters  of  the  United 
,"  does  not  depend  upon  tbe  mode  by  which  commerce  is  con- 
1  upon  it,  as  whether  by  steamers,  or  sailing-vessels,  or  Durham 
nor  upon  the  difficulties  attending  nuvigution  ;  such  as  those 
bj  falls,  rapids  and  sand-bars,  even  though  these  be  bo  great  as 
ihile  thej  last  thej  prevent  the  use  of  tlie  best  means,  such  as 
loata,  for  carrjing  on  commerce.  It  depends  upon  the  fact 
er  the  river  in  its  natural  sl-ate  is  auch  as  that  it  affords  a  channel 
jful  commerce  :   The  Montello,  20  Wall. 

■»e  doctrines  applied  to  the  Fas  river,  in  Wisconsin,  a  river  whose 
ibility  was  originally  so  much  embarrassed  by  rocks,  rapids,  Ac,  as 
nly  Durham  boats  could  use  the  stream,  but  which  afterwards,  by 
,  locka  and  other  artificial  means,  was  so  much  improved  as  that 
Mats  conld  use  it  freely  ;  the  river  having,  however,  never,  in  its 
1  state,  heea  a  channel  for  useful  commerce :  Jil. 

im  J.  W.  Wallkce,  Eiq.,  Reporter  ;  to  appear  in  vol.  20  of  his  Reporti. 
Qin  J.  M.  Shirley,  Esq.,  Reporter;  to  appear  in  M  N.  H.  Reporia. 
am  C.  E.  Green,  Esq.,  Reporter  ;  to  appear  in  vol.  10  of  his  Reports, 
urn  Hod.  0.  M.  Conover,  Reporter ;  (o  appear  in  3S  or  36  Wit.  Report*. 
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Agent. 

Implied  Authority  to  receive  Payment — Estoppel. — It  is  well  settled 
that  a  debtor  is  authorized  to  infer  that  an  attorney  or  agent  who  has 
been  employed  to  make  a  loan  is  empowered  to  receive  both  principal 
and  interest  from  his  having  possession  of  the  bond  and  mortgage  given 
for  the  loan,  or  of  the  bond  only.  But  the  inference  in  such  cases  ii 
founded  on  the  custody  of  the  securities,  and  it  ceases  whenever  thej 
are  withdrawn  by  the  creditor,  and  it  is  incumbent  on  the  debtor  who 
makes  payment  to  the  attorney  or  agent,  relying  on  such  inference,  to 
show  that  the  securities  were  in  his  possession  on  each  occasion  wbeo 
the  payments  were  made :  James  v.  Poklman  et  aL,  10  C.  E.  Green. 

Payments  made  to  an  agent  on  account  of  principal  and  interest  of  a 
bond  allowed  the  debtor,  the  action  of  the  creditor  estopping  him  from 
denying  the  agency  and  relieving  the  debtor  from  seeing  to  it  that 
the  agent  had  possession  of  the  securities  when  tho  payments  were 
made :  Id, 

Bankruptcy. 

Preference — Divesting  of  valid  Lien, — A  valid  lien  is  not  divested  by 
the  mere  fact  of  the  holder  of  it  subsequently  taking  a  transfer  of  the 
equity  of  redemption,  made  to  him  with  a  view  of  giving  to  him  a  pre- 
ference, and  in  violation  of  the  Bankrupt  Act.  The  transfer  of  the 
equity  of  redemption  of  course  is  void :  Avery  v.  Hackley,  20  Wall. 

Collateral  Security. 

Sale  of  Collaterals  is  Payment  pro  taiUo^Injunction  against  Suit  on 
the  Debt  will  not  he  granted. — That  a  plaintiff  in  a  suit  at  law  to  recover 
moneys  due  upon  certain  notes  and  checks,  has  assigned  for  full  value  a 
mortgage  given  to  him  by  the  defendant  in  that  suit,  and  intended  as 
collateral  security  merely,  furnishes  no  ground  for  injunction  to  restrain 
the  suit.  The  a.ssignment  is  a  payment  j^ro  tanto^  of  which  the  defendant 
might  avail  himself  in  the  suit  at  law :  Hewitt  v.  Kuhl,  10  C.  E.  Green. 

To  maintain  an  equitable  offset,  the  party  seeking  the  benefit  of  it  must 
show  some  equitable  ground  for  being  protected  against  his  adversary's 
demand.  The  mere  existence  of  a  counter  demand  is  not  enough.  Nor 
will  the  mere  pendency  of  an  account,  out  of  which  a  cross-demand  may 
arise,  confer  the  right  to  an  equitable  offset :  Id, 

Consideration.    See  Deed, 

Constitutional  Law.    See  Intoxicating  Liquors, 

Right  to  remove  Causes  to  Federal  Court — Prevention  by  State 
'Statute—  Waiver.— The  Constitution  of  the  United  States  secures  to 
citizens  of  another  state  than  that  in  which  suit  is  brought  an  absolute 
right  to  remove  their  cases  into  the  Federal  court,  upon  compliance  with 
the  terms  of  the  twelfth  section  of  the  Judiciary  Act :  Insurance  Com' 
pahy  V.  Mors*"^  20  Wall. 

The  obstruction  to  this  right  imposed  by  a  statute  of  a  state,  which 
enacts :  ^^  That  any  fire  insurance  company,  association  or  partnership  in- 
corporated by  or  organized  under  the  laws  of  any  other  state  of  the  United 
States,  desiring  to  transact  any  such  business  as  aforesaid  by  any  agent 
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its  in  this  state,  ahull  firat  appoint  an  attorney  in  th\t  state  on 
proceaa  of  Ihw  can  be  aerred,  containing  an  ayretmenl  that  luek 
ty  wilt  not  remove  the  luit/ar  trial  into  the  United  Slalet  Circuit 
or  Federal  court*,  and  file  in  the  office  of  the  uerelary  of  $tate  a 
.  inilrument,  duly  tinned  and  lealed,  cerlifyinff  tuch  appointmeni, 
ihall  continue  until  another  attorn^  be  lubstituted,"  is  repugnant 

ConacitutioQ  of  the  United  States  and  the  laws  in  pursuance 
f,  and  is  illegal  and  void  :  Id. 

agreement  of  the  insurance  company,  filed  in  purSDance  of  the 
TJTea  no  sapport  from  a  statute  thus  unconstitutional,  and  is  as 
)  it  would  be  had  no  such  statute  been  passed :  Jd. 
iaait  Domain — Seeurily  of  Poiteuion  of  Land  until  Payment. — ' 
1  kod  has  been  taken  under  the  exercise  of  the  right  of  eminent 
I,  and  a  question  is  pending  in  a  court  of  hiw  aa  to  the  amount 
ipensation  to  which  the  landowner  is  entitled,  he  will  be  protected 
constitutional  right  to  possession  of  his  property  until  his  cumpen- 
be  ascertained  and  paid  or  tendered  to  him;  and  the  company 
ise  favor  the  condemnation  is  made  will  not  be  permitted  to  take 
lion  of  the  land  on  tendering  so  much  of  the  compensution  as  is 

dispute,  hut  will  be  restrained  from  so  doing :  Mettler  v.  The 
I  and  Amboy  Railroad  Co.,  10  C.  B.  Oreen. 
secure  the  landowner  in  his  conatitutional  right,  and  at  the  same 
pare  the  company  unnecessary  delay,  the  court  will,  on  the  latter's 
;  the  landowner  so  much  of  the  compensation  as  is  undisputed 
e  costs  of  the  suit  in  this  court,  and  paying  an  amount  sufficient 
!r  the  disputed  claim,  to  the  end  that  the  landowner  may  have 
□e,  if  adjudged  by  the  court  of  law  to  be  entitled  thereto,  permit 
mpany  to  take  posseasion  of  the  land  :  Id. 

Contempt, 
reeiewable  on  Appeal. — This  court  has  no  power  to  reverse,  on 
,  the  iupoaition  of  a  fine  decreed  by  the  Circuit  Court  for  con- 
of  it:  JVeio  Orleant  V.  The  Steamship  Company,  20  Wall. 

Contract. 
niual  of  ServanI — Notice  to  tenataale  Contract. — Where  a  person 
I  to  serve  in  superintending  a  large  hotel  for  another,  at  a  com- 
ion  specified,  either  party  being  at  liberty  to  terminate  the  con- 
m  thirty  daya'  notice  to  the  other,  and  the  person  agreeing  to 
ntend  was  ejected  by  the  other  on  less  than  thirty  days'  notice, 
in  a  suit  for  damages  by  the  party  thus  ejected — the  general  issue 
pleaded  and  notice  of  special  matter  piven — that  the  defendant 

prove  that  the  party  ejected   was  unfit  to  perform  his  duty  by 

of  the  use  of  opiates,  and  by  reason  of  unsound  mental  condi- 
Lyon  V.  PoUard.  20  Wall, 
ere  by  the  terms  of  a  contract  a  party  is  bound  to  give  thirty  days' 

of  an  Intention  to  terminate  it,  and  having  given  the  notice  sfter- 
waives  it,  he  may  in  fact  renew  the  notice,  though  the  form  of 
nmunication  purport  to  insist  on  the  notice  which  he  has  waived  ; 

the  expiration  of  the  required  time  the  second  document  will 
e  as  a  notice  :  /'/. 
lugh  where,  under  a  oontraot  of  hiring  services,  a  party  is  bound 
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to  give  a  certain  number  of  days'  notice  to  terminate  it,  it  is  not  termi 
nated  until  the  full  term  of  days  has  elapsed;  yet  where  an  action  has 
been  brought  for  dauiages  for  a  dismissal  without  the  proper  notice,  a 
notice  of  termination  may  be  given,  though  the  full  number  of  dajs  has 
not  expired  when  an  actual  dismissal  took  place ;  this  to  show  that  the 
plaintiff  had  a  right  now  to  serve  but  a  portion  of  the  thirty  days:  Id. 

Damages.     See  Replevin, 

Debtor  and  Creditor.     See  Agent;  Power. 

Deed.     See  Sale,  f 

Construction — Partial  Want  or  Failure  of  Consideration  of  Note.— 
In  construing  a  deed,  proof  is  admissible  of  every  material  fact  that  will 
help  to  identify  the  person  or  thing  intended,  or  which  will  enable  the 
court  to.  put  themselves  as  near  as  may  be  in  the  position  of  the  parties, 
and  especially  of  the  grantor,  and  the  court  will  then  construe  the  deed 
so  as  to  give  effect  to  that  intention,  when  they  can  find  enough  in  the 
deed  to  identify  the  land :  Swain  v.  Saltmarsh^  54  N.  H. 

A  defendant  may  show  that  he  was  induced  to  enter  into  the  bargain 
for  the  purchase  of  land  by  the  false  and  fraudulent  representations  of 
the  plaintiff  as  to  its  location  and  quality,  in  order  to  lay  the  foundation 
for  a  claim  that  there  was  a  partial  want  or  failure  of  consideration  of 
the  note  given  for  the  purchase-money  of  said  land  :  Id. 

Divorce.     See  Judgment. 

Donatio  Mortis  Causa.    See  Gi/t. 

Eminent  Domain.     See  Constitutional  Law. 

Equitable  Set-off.    See  Collateral  Security. 

Estoppel.     See  Agent;  Insurance* 

Evidence.     See  Trust. 

Fraud.     See  Deed. 

Frauds,  Statute  op. 

Forbearance  to  collect  Debt  due  by  Another — Parties  to  Agreement  to 
pay  Debt  of  Another. — An  averment  that  the  defendant,  in  considera- 
tion that  the  plaintiff,  to  whom  a  third  person  was  inde^bted,  would  for- 
bear to  collect  his  debt,  promised  to  pay  it,  is  to  be  taken  as  referring  to 
forbearance  to  collect  of  the  original  debtor;  it  therefore  describes  a 
collateral  undertaking,  upon  which  no  action  can  be  sustained  withoat 
proof  of  a  written  note  or  memorandum  of  the  agreement :  Lang  v. 
Henry,  54  N.  H. 

It  is  as  much  a  violation  of  the  Statute  of  Frauds  to  prove  by  parol 
testimony  an  essential  part  as  the  whole  of  an  agreement,  of  which  the 
statute  requires  a  note  or  memorandum  in  writing :  Id. 

The  rule  of  law  which  authorizes  the  maintenance  of  an  action  upon 
a  verbal  promise  to  pay  the  debt  of  another,  made  upon  a  new  and  inde- 
pendent consideration,  moving  between  the  plaintiff  and  the  defendant, 
for  the  purpose  of  conferring  a  benefit,  not  upon  the  original  debtor,  but 
upon  the  promissor,  considered,  and  held  inapplicable  to  the  existing 
facts  :  Id. 
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romise  to  pay  the  workoieD  id  a  ehop,  made  as  a  part  of  the  oon- 
ion  for  the  purchase  of  the  stock  in  the  shop  from  the  original 
,  which  dues  not  nnme  the  wurknieo,  or  incntiou  the  ium  due  to 
3T  the  gross  sum  due  to  all  of  them,  though  not  invalid  because 
DsiderutioD  moves  wholly  from  the  original  debtor,  if  subsequently 
;d  to  by  the  workmen,  is  insufficient  to  entitle  them  to  recover 
ipective  sums  due  thetn  :  JU. 

Gift. 
atio  Morti'i  Cataa — RirquURnof — Evidence. — Toconstitute  a  valid 
!usa  ?norfij,threeattributeB  must  exist:  1.  The  gitl  must  be  made 
itemplation  of  the  donor's  death.  2.  It  must  be  subject  to  the 
ion  that  it  shall  take  effect  only  upon  the  dooor's  death  by  his 
listing:  illness.  3.  There  must  be  a  delivery  of  the  subject  of  the 
on  :  Keniit^M  v,  Scevn.  Ailrn'r,  54  N.  H. 

particular  form  of  words  is  necessary  to  give  effect  to  the  transac- 
r  the  evidence  of  that  which  wus  said  and  done  establishes  the 
itions  for  its  validity:  Iii. 

ncy  and  a  negotiable  promissory  note  may  be  the  subjects  of  a  ffh 
moHit:  Id. 

:  statute  requires  that  the  delioery  of  the  gift  shall  bo  proved  by 
different  witnesses;  but  the  proof  of  the  other  attributes  of  tha 
not  defined  nor  limited  by  the  statute  :  Id. 

\  admissioD  of  the  intestate  that  he  had  delivered  the  property,  is 
tent  evidence  upon  the  question  of  its  delivery :  Id. 
ulid  donatio  cauta  tnorlu  may  be  created  by  a  deed  :  Id. 
1  it  would  seem  a  deed  may  in  some  cases  be  a  proper  and  snffi- 
iubstitute  for  manual  delivery  :  Id. 

Orovino  Plants.  See  Sale. 
HiQHWAY.  See  Negligence, 
hilUg  of  Town  for  not  keeping  in  Repair — Sudden  Freshtt — 
;. — A  town  is  not  liable  for  injuries  caused  by  a  bridge  being  out 
lair,  if  it  became  so  suddenly  and  unexpectedly  by  reason  of  a 
t  in  the  stream  over  which  it  w.is  built,  and  sufficient  time  bad  not 
d  before  the    accident  to  enable  the  town  authorities  either  to 

the  bridge  or  guard  travellers  against  the  danger :  Jaquith  t.  The 
of  Ithaca,  35  or  36  Wis. 

;ii;e  to  the  chairman  of  the  town  board  of  supervisors  (or,  it  seems, 
r  member  of  that  board),  of  a  defect  in  a  bridge  in  suob  town,  is 

to  the  town ;  and  if  thereafter  no  proper  precautions  are  taken  in 
me  to  guard  against  accidents  by  reason  of  such  defect,  the  town 
rgeable  with  negligence  :  Id. 
;re  being  evidence  tending  to  prove  that  tbe  town  authorities  had 

of  the  defect  in  the  bridge  here  in  question,  before  plaintiff  at- 
ed  to  pass  over  it,  and  there  being  also  conflicting  evidence  aa  to 
bulory  negligence  on  plaintiff's  part,  and  the  court  having  sub- 
i  that  question  of  fact  to  the  jury,  after  giving  the  instructions 
d  by  the  defendant,  this  oourt  canDOt  disturb  the  verdict,  which 
jr  the  plaintiff:  Id. 

Husband  and  Wife. 
(I'on  hg  Married  Woman — Alignment  of  CkoK  in  Action  Ig  ffuM' 
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hand  to  Wife. — Every  action  in  the  courto  of  this  state  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  with  certain  exceptions 
mentioned  in  the  statute :  R.  S.,  ch.  122,  sect.  12  :  Carpenter'  v.  Totro, 
35  or  36  Wis. 

Under  our  statute  (R.  S.,  ch,  95),  a  married  woman  may  acquire  the 
legal  title  to  a  chose  in  action  or  other  property  transferred  to  her  by 
her  husband,  if  purchased  with  funds  from  her  own  separate  estate;  but 
if  she  has  no  separate  estate,  the  assignment  and  transfer  by  him  to  ber 
of  a  chose  in  action  does  not  vest  in  her  the  legal  title :  Id, 

Where  a  married  woman  brings  suit  to  enforce  a  chose  in  actioD 
alleged  to  have  been  assigned  to  her  by  her  husband,  proof  of  such  an 
assignment  is  inadmissible  without  proof  that  she  had  a  separate  estate 
out  of  which  the  consideration  fur  such  assignment  was  paid:  Jd. 

This  action  is  for  necessaries  furnished  by  plaintiff's  husband  to  de- 
fendant's son,  about  ten  years  old;  and  it  is  alleged  that  the  boy  was 
driven  from  home  by  defendant's  cruel  treatment,  and  that  the  accouDt 
sued  on  was  assigned  to  plaintiff  by  her  husband.  There  being  no  proof 
that  plaintiff  had  a  separate  estate,  out  of  which  the  account  sued  on 
was  purchased  of  the  husband,  a  judgment  in  her  favor  is  reversed:  Id, 

Refusal  of  Wife  to  join  in  Conveyance  of  Land — Specific  Perform' 
ance. — Where  a  wife  refuses  to  join  in  a  conveyance  of  the  lands  which 
her  husband  has  sold,  and  there  is  no  proof  of  fraud  on  the  part  of  the 
husband  in  her  refusal,  the  court  will  not  compel  the  husband  to  pro- 
cure a  conveyance  or  release  by  her,  or  require  him  to  furnish  an  in- 
demnity against  her  dower:  Reilly  v.  Smith  and  wife^  10  C.  E.  Green. 

Specific  performance  in  such  case  refused,  and  the  purchaser  left  to 
his  remedy  at  law,  it  not  appearing  that  he  was  willing  to  pay  the  full 
balance  of  the  purchase-money  and  accept  a  deed  from  the  vendor 
alone :  Id, 

Insurance. 

Waiver  of  Condition — Additional  Insurance. — A  breacn  by  the  in- 
sured of  a  condition  in  the  policy  of  insurance  against  fire,  which  by 
the  terms  of  the  policy  would  render  it  void,  may  be  waived  by  the  in- 
surer :    Webster  v.  Phoenix  Ins,  Co.,  35  or  36  Wis. 

Action  on  a  policy  of  insurance  against  fire.  Defence,  that  the  in- 
sured, between  the  issue  of  such  policy  and  the  loss,  had  taken  addi- 
tional insurance  on  the  property  in  another  company,  without  defend- 
ant's knowledge  or  consent,  which,  by  the  terms  of  the  policy,  would 
render  it  void.  There  was  conflicting  evidence  as  to  whether  defend- 
ant's agent  knew  of  and  consented  to  the  additional  insurance,  be/ore 
the  loss ;  but  it  appeared  that  after  the  loss  defendant  was  informed  by 
the  agent  of  such  additional  insurance,  and,  without  notifying  plaintiff 
of  any  refusal  to  pay  on  that  ground,  required  her  to  furnish  plans  and 
specifications  of  the  building  destroyed,  which  she  procured  and  fur- 
nished at  considerable  expense.  Held,  that  defendant  is  estopped  from 
setting  up  the  defence  above  stated  :  Id. 

The  fact  that  the  insured  was  required  by  another  company  to  furnish 
such  plans  and  specifications,  each  company  acting  independently  of  the 
other ;  or  even  the  fact  (if  that  were  shown)  that  the  two  companies 
made  the  requirement  joiW^y,  would  not  affect  the  force  of  the  estop- 
pel :  Id 

Conditions —  Warranty — Misrepresentations — Acts  of  Agent — Entire^/ 
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iraet. — In  onntrtcta  of  inauranoe  against  fire,  atipulationa  of  the 
&a  to  matters  existing  prior  to  the  loea,  and  which  affect  the  ruk 
including  atipnlations  aa  to  the  ou>aer»hip  of  the  pmperty),  are 
:rictlj  enforced  in  favor  of  the  insurer  than  thoae  which  relate  to 
ide  in  which  a  loss,  after  it  has  occurred,  ia  to  be  eatubliahed, 
d  and  recovered :  Iliaman  v,  Hartford  Fire  Ltt.  Co.,  35  or  3tt 

policy  here  aued  on  makes  special  reference  to  the  application  of 
ared,  as  "  his  warrant;"  and  a  part  of  such  policy,  and  it  pro- 
hat  if  the  assured,  in  his  application,  niakea  acy  erroneous  repre- 
ss, or  oraitH  to  make  known  any  fact  material  to  the  risk,  or  it'  ho 
the  sole  and  unconditional  owner  of  the  property  inaured,  or  (if 
opertj  be  a  building)  of  the  land  on  which  Buch  buildin;:  stands, 
sole,  unconditional  and  entire  ownership  and  title,  and  [it]  is  not 
■esaed  in  the  written  portion  of  the  policy,"  then  the  policy  shall 
i :  Held,  that  the  rights  of  the  parties  to  this  contract  uiuat  be 
ined  by  the  general  rales  of  law  applicable  to  the  construction 
furoement  of  all  written  af^reenients  ;  Id. 
he  written  application   of  the  assured   in  this  case,  he  stated,  in 

to  direct  in te motorics,  that  the  property  (a  bop-houGC  and  con- 
was  not  tnnrt^<;ed.  and  that  be  was  the  sole  and  undisputed 
thereof;  and  in  answer  to  the  question  whether  he  owned  the 

on  which  the  building  Btood,  and  if  not,  how  it  was  held,  he  said, 
Dntract  "  It  appears  that  the  building;  was  a  part  of  the  realty ; 
is  only  title  to  the  land  waa  by  virtue  of  a  contract  for  the  sale 
rebase  of  it,  entered  into  about  five  and  a  half  years  before,  by 
TDs  of  which  ho  waa  to  pay  nearly  S1600  in  five  annual  instal- 
and  all  taxes  accruing,  and  was  to  hold  the  land  as  tenant  by 
nee  of  the  other  party,  "subject  to  be  removed  aa  a  tenant  hold- 
fr,"  whenever  default  should  be  made  in  the  payment  of  any  of 
istalments;  and  there  was  a  further  provision  that  on  his  failure 
:e  any  payment  of  purchase -money  as  specified,  the  agreement  ' 

be  utterly  void  and  all  payments  forfeited,  at  the  option  of  the 
When  the  application  and  policy  wore  made,  the  assured  had 
nly  8200  of  the  purchuae-money,  and  was  in  default  of  the 
der  with  interest :  Held,!.  That  knowledge  of  tlje  true  character 
interest  of  the  assured  in  the  property  was  material  to  the  insurer 
irtaining  the  nature  of  the  risk.  2.  That  the  aforesaid  answers, 
iogether.  were  equivalent  to  a  statement  that  although  the  assured 
le  land  and  building  under  a  contract  of  purchase,  yet  no  person 
than  himself  had  any  substantial  interest  in  them;  that  he 
illy  paid  for  the   land,  and  wua  the  real   owner   by  an  equitable 

fee,  with  the  ri^ht  to  enforce  a  conveyance  to  himself  of  the  legal 
iind  snch  misrepresentation  rendered  the  policy  void:   Id. 
he  time  of  the  application  there  were  also  outstanding  certificat«g 

sale  of  the  land  for  taxes  for  three  successive  years.  Without 
lining  the  effect  of  these  upon  the  contract  of  insurance  in  this 
he  court  intimates  that  when  real  estate  proposed  to  be  insured  is 
bered  by  unpaid  taxes  or  certificates  of  tax  sales,  if  the  terms  of 
atract  of  insurance  required  the  assured  to  disclose  the  particulars 

title,  the  safe  course  will  be  for  him  to  attite  in  his  appfioation  all 
:t8  relating  thereto :  Id. 

assured  testifies  that  when  he  applied  for  the  insurance,  the  local 
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agent  of  the  insurer  asked  him  who  built  the  hop-house,  and  on  being 
told  that  the  witness  built  it,  replied,  **  Then  you  own  the  property,  and 
have  the  ri^ht  to  get  it  insured."  The  uncontradicted  testimony  of  the 
agent  was,  that  he  had  no  knowledge  whatever  that  there  was  any 
encumbrance  on  the  property :  Held,  that  there  was  nothing  in  the  evi- 
dence to  show  that  the  agent,  with  knowledge  that  the  assured  had  not 
Said  the  purchase-money  for  the  land,  advised  him  that  he  could  safely 
eclare  and  warrant  that  he  was  the  sole  and  undisputed  owner  of  the 
building;  and  the  assured  must  be  held  to  have  made  that  statement  on 
his  own  responsibility  :  Id. 

Personal  property  in  said  building,  which  was  covered  by  the  policy, 
and  of  which  the  assured  was  sole  and  absolute  owner,  was  also 
destroyed  by  fire:  Held,  that  plaintiff  could  not  recover  the  value 
of  such  personal  property,  the  contract  of  insurance  being  entire:  Id, 

Interest.     See  Legacy. 

Intoxicating  Liquors. 

Constitutionality  of  Law  relating  to  Damages  by  Sale  of. — The  Act 
of  July  2d  1870,  which  provides  that  the  person  who  sells  or  furnishes 
to  another  intoxicating  liquor  in  violation  of  law,  shall  be  liable,  in  cer- 
tain cases  where  death  results,  to  any  person  dependent  on  the  deceased 
for  support,  for  all  damage  or  loss  occasioned  by  such  injury,  Ae/(f  con- 
stitutional :  Bedore  v.  Newton,  54  N.  H. 

The  widow  of  the  deceased,  who  was  dependent  on  him  for  support, 
may  maintain  an  action  for  damages  under  this  statute :  Id. 

Judgment. 

Collusive  Decree  of  Divorce  binding  on  Parties — Judgment  of  Another 
State — How  far  conclusive. — A  party  to  a  collusive  divorce  is  bound  by 
it,  and  cannot,  upon  sdit  for  divorce  in  this  state,  take  advantage  of  the 
fraud  and  illegality  of  the  proceedings  upon  which  such  decree  was 
based :  Nichols  v.  Nichols,  10  C.  E.  Green. 

The  judgment  of  a  court  of  general  jurisdiction  in  any  state  in  the 
Union  is  equally  conclusive  upon  the  parties  in  all  the  other  states  as  in 
the  state  in  which  it  was  rendered.  This,  however,  is  subject  to  two 
qualifications  :  1.  If  it  appear  by  the  record  that  the  defendant  was  not 
served  with  process,  and  did  not  appear  in  person  or  by  attorney,  such 
judgment  is  void ;  and  2.  If  it  appear  by  the  record  that  defendant 
appeared  by  attorney,  the  defendant  may  disprove  the  authority  of  the 
attorney  to  appeur  for  him  :  Id. 

Where  a  decree  of  divorce  has  been  acquiesced  in  for  several  years, 
and  the  plaintiff  has  again  been  married,  the  court  will  not  disturb  the 
decree  for  the  purpose  of  giving  alimony.  Such  intervention  should 
be  based  on  public  policy ;  but  no  such  reason  should  suffice  where, 
after  the  acquiescence  of  both  parties  in  the  decree  for  four  years,  an 
innocent  person  has  been  involved  by  marriage,  and  the  opening  of  the 
decree  would  involve  her  in  distress,  and  perhaps  disgrace  :  Id. 

Legacy. 

Charged  upon  Land. — Land  charged  with  the  payment  of  legacies 
and  interest  thereon,  when  the  testator  clearly  intended  that  the  charge 
should  be  a  continuing  and  subsisting  security  for  the  payment  thereof, 
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be  relieved  from  such  charge  bj  the  payment  by  the  devisee  of 

I  amount  of  the  legacies  to  the  execuCora  :  Grade  v.  Fun  Vb/en, 
E,  Green. 

lien  of  B  legHCj  charged  on  laad  oaoDot  be  divested,  ezoepl  by 
ul  payment  or  release,  or  by  a  decree  in  a  suit  in  which  such 

or  hia  personal  represeotative  is  a  party :  IJ. 
■e*l  on. — A  statemeot  made  by  a  testator,  estimating  the  amount 
estate  with  reference  to  his  will,  and  the  disposition  of  it  therein 
s  insdmissible  to  show  at  what  rale  interest  should  be  chained 

the  estate  upon  a  legacy  under  the  will :  Fowler  and  Wife  v. 
al,  10  C.  E.  Green. 

re  it  is  the  duty  of  ezecntors  to  separnte  a  legacy  from  the  estate 
a  reasonable  time,  and  to  invest  it  with  a  view  to  accumulation 
!  necessities  of  the  support  and  education  of  the  legatee,  their 

of  such  duty  makes  them  chargeable  with  interest  at  the  legal 
-  the  time  being  :  IJ. 

re  a  testator's  whole  estate  was  vested  at  his  death  in  a  certaia 
f  which  he  held  the  whole,  in  ascertaining  the  interest  due  upon 
niary  legacy  given  by  the  will,  the  amount  of  which  le;;acy  has 

II  separated  as  it  should  have  been  from  the  estute,  the  dividends 
have  been,  during  all  the  time  for  which  interest  is  to  be  ascer- 

irregular  and  desultory,  not  based  on  the  earnings  of  the  com- 
iTid  are  no  evidence  of  the  income  from  the  shares,  are  no  gnidfi 
le  rate  of  interest  to  be  charged,  but  interest  should  in  such  case 
ulaled  at  the  legal  rate,  from  time  to  time,  during  the  period 
d;  Id. 

omisaioD  of  eiecotors  to  invest  a  legacy  as  intended  by  the  tes- 
ill  not  be  excused  by  the  fact  that  it  was  for  the  interest  of  the 
ry  legatees  that  the  legacy  should  not  be  sepumtcd  from  the 

0  long  as  it  could  be  avoided  :  Id. 

LiPB  Estate.    See  Power. 
Mastkk  add  Servant.    See  Cbnlrad. 
Meroer. 
■hntt    of   Fee    by   the    Mortgagee — Sfcond   Morigageo  hound   to 
■ — It  does  not  necessarily  follow  that  by  a  mortgagee's  becoming 
rchaser  of  the   premisea   and    taking   title   therefor   at  the   sale 
^he  foreclosure,  his  mortgage  is  merged  or  extinguished  iu  his 
tie  :  Parker  v.  Child,  10  U.  E,  Green, 

irchaser  (first  mortgagee)  at  a  aale  under  a  fore  closure -suit  upon 
rtgage,  to  which  suit  a  second  mortgagee  was,  by  oversight,  not 
party,  is  entitled  to  require  the  second  mortgagee  to  redeem  in  a 
ible  time,  or  be  foreclosed  :  Id. 

1  purchaser,  as  prior  encumbrancer,  must  be  redeemed  nijt  only 
fnll  amount  due  for  principal  and  interest  upon  his  mortgage,  but 

the  full  amount  of  the  purchase- money  paid  bj  him  over  and 
nch  amount,  the  excess  having  been  appropriated  in  paj'meot  of 
prior  to  the  second  mortgage,  and  the  purchaser  being  thereby 
ited  to  the  rights  of  the  holders  of  those  claims  :  Id. 
purchaser,  if  redeemed,  must  aceonnt  for  the  rents  and  profits 
Ms  oecupalinn  of  the  premises,  and  oancel  a  mortgage  given  by 
;reon,  after  he  had  received  his  deed  :  IJ. 
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Mortgage.     See  Merger;  Sheriffs  Sale;  Waste. 

Lien  of  Personal  Decree /or  Deficiency. — A  personal  decree  for  defi- 
ciency of  proceeds  to  pay  the  mortgage-debt  does  not  become  a  lien  upon 
the  real  property  of  the  person  against  whom  it  is  taken,  until  after  the 
sale,  and  in  case  a  deficiency  is  found  to  exist :  Bdl  v.  Gilmore^  10  G. 
£.  Green. 

Municipal  Corporation. 

Acceptance  of  Trust— Powers  in  Execution. — Municipal  corporations, 
in  this  state,  may  take  and  hold  property  in  trust  for  any  purpose  not 
foreign  to  their  institution,  nor  incompatible  with  the  objects  of  their 
organization  :  Sargent  v.  Cornish,  54  N.  H. 

A  town  is  capable  of  receiving  by  bequest  and  holding  in  trust  a  sam 
of  money,  the  income  of  which  shall  be  invested  yearly  in  the  purchase 
and  use  for  display  of  United  States  flags :  Id. 

Although  capable  of  holding  such  fund  for  the  purpose  designated,  a 
town  has  not  the  power  of  raising  money  by  taxation  for  the  purpose  of 
executing  the  trust :  Id. 

Where  a  testator  bequeathed  a  sum  of  money  to  a  town  "  on  condition 
that  the  same  be  accepted,  and  invested  by  said  town  so  as  to  yield  an 
income  of  not  less  than  six  per  centum  per  annum,  which  income  shall 
be  invested  yearly  in  *  United  States  flags,'  to  be  used  within  the  said 
town  on  all  proper  occasions/*  with  provision  for  a  forfeiture  of  the 
legacy  in  case  the  town  should  omit  to  fulfil  the  condition  :  Heldj  that 
the  town  might  properly  expend  a  reasonable  porton  of  the  income  of 
the  fund  in  the  purchase  and  erection  of  flag-staffs,  ropes,  halliards  and 
other  necessary  paraphernalia :  Id, 

Navigable  Waters.     See  Admiralty. 

Negligence.     See  Hightoay. 

Highway — Obstruction — Stump. — In  an  action  against  a  town  for  an 
injury  alleged  to  have  been  caused  by  the  insufficiency  of  a  highway, 
the  defect  alleged  was,  that  *'  there  was  a  large  stump  in  or  near  the 
middle  of  the  main  travelled  track  of  said  road,*'  against  which  plain- 
tifi^s  wagon  struck,  causing  the  injury  complained  of.  Held,  that  the 
word  ^* stump"  must  be  understood  as  here  meaning  **that  part  of  the 
tree  remaining  in  the  earth  ader  the  stem  or  trunk  is  cut  off"  (which 
is  its  usual  signification),  and  that  the  complaint  sufficientl]|i  alleges  a 
defect  in  the  highway:  Oremer,  AdmW^  v.  The  Town  of  Portland/^ 
or  36  Wis. 

The  complaint  avers  that  *^  plaintiff's  wagon  struck  said  stump,  which 
threw  plaintiff  down  upon  his  wagon  rack,  by  reason  of  which  he  whs 
greatly  injured  ;  that  by  reason  of  such  injury  his  life  was  and  isgreatlj 
endangered  ;  that  ever  since  that  time  he  has  suffered  great  bodilj  and 
mental,  pain;  that  he  will  be  permanently  crippled  and  injured  for  life; 
that  ever  since  the  time  aforesaid  he  has  been  wholly  unable  to  perform 
any  manual  labor,  and  has  been  wholly  unable  to  perform  his  necessary 
duties  and  business  by  reason  of  said  injury."  Held,  that  these  aver- 
ments must  be  reasonably  construed  to  mean  that  plaintiff  will  be ''  per- 
manently crippled  and  injured  for  life"  because  o/tJie  injuries  produced 
by  the  insufficiency  of  the  highway ;  and  there  was  therefore  no  error 
in  admitting  evidenoe  of  snoh  permanent  injury  :  Id, 
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ther  it  was  necesaary  to  aver  io  the  complaiat  that  plaintiff  was 
eatlj  injureil,  befure  vtdoJ  ot  peruiaaeat  injury  oould  be  re- 
is  not  hero  decided  :  Jd. 

ich  actiuDB  it  is  only  wliere  the  uneontraiiicted  evidence  ahovs  % 
facta  from  which  the  inference  ia  indubitable,  either  that  the 
J  was  sufficient,  or  that  plaintiff  was  guilty  of  contributory  negli- 
-that  the  court  will  be  justified  in  taking  those  questioua  from 
y :  Id. 

itiff'a  evidence  tended  to  prove  that  he  was  driving  his  team 
be  highway  at  a  slow  walk,  having  his  boys  in  the  wagon  with 
hat  when  the  wheel  of  bis  wagon  struck,  the  stump  and  caused 
irics  complained  of,  be  was  holding  the  reins  with  one  band,  and 
e  other  assisting  his  boys  to  a  seat;  and  that  in  doing  so  his  at- 
wss  diverted  for  a  few  minutes  from  his  team  and  from  the  high- 
Held,  that  the  court  did  not  err  in  refusing  to  nonsuit  the  plain- 
'  in  chalking  that  his  testimony  tended  to  show  that  when  injured 
in  the  exercise  of  ordinary  care  and  diligence:  Id. 
want  of  ordinary  care,  however  slight,  on  the  part  of  the  injured 
which  contributed  to  the  injury  received  on  a  defective  highway, 
tvent  a  recovery  :  Id. 

rht  negligence  "  is  not  a  slight  want  of  ordinary  care,  bnt  a  want 
lordinary  care;  and  the  law  does  not  require  such  oare  of  a 
injured  by  the  negligence  of  another,  as  a  condition  precedent  to 
.very:  22  Wis.  &ih;  29  Id.  144:  Id. 

□dant  asked  instructions  to  the  effect  that  plaintiff  eonid  not  re- 
1)  if  guilty  of  negligence  (though  slight^  which  oontrihnted 
'  to  the  injury,  or  (2)  if  "guilty  of  any  negligence  which  con- 
j  directly  or  proziniately  to  the  injury."  Held,  that  these  lo- 
ins were  properly  refused  :  Id. 

Power. 
Tioanl — Judgment  againtt — Exercine  of  the  Pawer  to  teU  and 

'ncoJiie. — A  judgment  recovered  Bgainst  a  devisee  for  life,  vested 
.lie  will  with  power  to  consent  that  the  executors  should  xell  the 
ate  at  their  discretion,  and  appropriate  the  income  for  the  sup- 
such  devisee  and  bis  family,  during  the  devisee's  life,  does  not 
lish  the  power.  The  lien  of  the  judgment  is  subject  to  the 
Le^geit  v.  Doremus,  10  G.  E.  Green. 

power  to  consent  to  a  sale  is  not  eztitigmshcd  in  all  cases  where 
lee  of  the  power  is  the  life  tenant,  even  by  the  absolute  alienation 
of  bis  life  estate.  The  rule  is  that,  bo  long  as  nothing  is  done  in 
ion  of  the  alienee's  estate,  the  alienation  has  no  operation  on  the 
Id. 

n  a  power  ia  eiecnted,  the  person  taking  under  it  taVea  tinder 
10  created  the  power,  and  not  under  him  who  executes  it.  The 
ceptiong  are  where  the  person  executing  the  power  has  granted 
OT  any  other  interest  which  ho  may  do  by  virtue  of  his  estate, 
n  he  ia  not  allowed  to  defeat  his  own  act.  But  suffering  a  judg- 
i  not  within  the  exception  as  an  act  done  by  the  party ;  it  is  a 
ling  in  invitum,  and  therefore  falls  within  the  rule  :  Id. 

Removal  of  Causes.    See  OonttittUumal  Law. 
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Damaget — RemUtion  of  Part. — In  repteoin,  where  plaintiff  elects 
take  the  voImc  of  the  property  with  dnniugeB  Ibr  the  detentieo,  the  rn 
of  damages  should  be  the  eaine  as  in  trover :  Bigelow  v.  DooliCile,  35 
36  Wis. 

Id  this  action  of  replevin,  a  part  of  the  property  consisted  of  a  wo^ 
, buggy  and  reaper;  and  plaintiff  elected  to  talte  the  value,  with  daniig 
for  the  detention  ;  and  such  value  was  ascertained  as  □/  the  time  c/  t 
lakiiiif.  Held,  that  the  damages  for  the  detention  in  this  case  stioD 
be  iiilerett  on  the  value  of  the  property,  so  ascertained,  from  the  latii 
to  the  verdict :  /(/. 

The  jury  were  instructed  to  allow,  as  damages  for  the  detention,  "  tl 
value  of  the  use  of  the  wagon  and  buggy,  taking  into  account  what  pa 
of  the  year  the  same  would  be  used,"  and  the  value  of  the  use  of  il 
reaper  for  the  two  seasons  (of  1S72  and  1873)  which  intervened  betHee 
the  taking  and  the  trial.     Helil,  erroneous  : '  /</. 

The  excess  of  the  damages  awarded  by  the  jury  for  the  detention  c 
the  property,  above  interest  on  the  sum  found  as  its  value  at  the  tit 
of  taking,  being  readily  determined  by  calculation,  this  court  ordemht 
in  case  the  plaintiff  shall  remit  such  excess  and  pay  the  costa  in  ih 
court,  the  judgment  stand  affirmed;  otherwise,  that  it  be  reversed;  /< 

Sale.     See  Warranty. 

Growing  Trert — Term*  of  Grant — TVme  of  Removal. — When,  in 
deed  of  growing  trees  to  be  removed  by  the  grantee  from  the  grantor 
land,  the  terms  of  grant,  taken  in  their  literal  and  usual  sense,  sij^nil 
UD  absolute  conveyance  of  the  title  of  the  trees,  the  grant  is  not  mac 
a  conditional  one  by  a  stipulation  (express  or  implied)  as  to  the  time  ( 
removal  :   Hoit  v.  The  Stralloa  MHU,  54  N.  H. 

If  00  time  is  expressly  fixed,  the  construction  generally  is,  that  tl 
grantee  has  a  reasonable  time  for  removal :   Id. 

If  the  grantee,  after  the  expiration  of  such  reasonable  time,  ente 
aod  removes  the  trees  which  were  absolutely  conveyed  to  him  by  tl 
deed,  he  is  liable  in  trespass  for  the  entry,  but  not  for  the  value  of  (1 
trees :  Id. 

Set-off.     See  Collateral  Security. 
Sheriff's  Sat.e. 

Adjournment — Comhina-tion  of  Bidders  — A  refusal  to  adjo'iro  a  sal 
in  the  exercise  by  the  sheriff  of  a  reasonable  discretion,  is  not  suffici«i 
ground  Ibr  setting  the  sale  aside  :   Morris  v.  Woodward,  10  C.  K.  Greei 

Where  an  agreement  is  made  by  the  complainant  with  a  morlgiice 
defendant  present  at  the  sale  of  mortgaged  premises,  and  intending  i 
buy  in  the  property  to  protect  his  claim,  if  necessary,  that  if  (he  nior 
gagce  would  not  bid,  and  would  permit  hinj  to  buy  the  property,  li 
would  pay  his  claim ;  and  by  reason  of  the  latter  not  bidding  in  pur^t 
ance  of  such  agreement,  the  property  brought  much  less  tbun  it  nthei 
wise  would  have  done,  thereby  throwing  upon  the  mor^gor,  againf 
whom  the  tomplainant  had  taken  a  personal  decree  for  deficieney,  »  lia 
bility  for  a  greater  deficiency,  such  agreement  is  a  fraud  upon  '^' 
mortgigor,  which  vitiates  the  sale  r  Id. 

Sfecifio  Performance.     See  ffutband  andWife. 
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SUBROOATION. 

litahle  Right — Only  gof»  to  far  ai  it  neeettary  for  Protection. — 
■ight  of  Bubstitulion  or  subropation  is  a  purelj  equitable  one, 
he  exteot  t«  which  it  will  be  eiercised  niuft  oftea  depend 
circumstaDce^.      Whether   it  will   be  eiteoded  to  the  eitremest 

80  M  to  include  all  the  rights  of  the  creditor,  niUHt  often  depend 
ether  it  is  necessary  to  the  protection  of  the  surety  that  it  should 

Matler  of  AltaeJimenl  aijiiintt  Abnim  S--  Hewitt,  10  C.  E.  Green. 
ere  &  surety  who  was  subrogated  to  the  rights  of  a  landowner,  to 

the  former  had  been  compelled  to  pay  the  debt  of  his  principal 
id  taken  by  the  principal  (a  railroad  company),  under  the  exercise 

right  of  eminent  domain,  applied  to  this  court  to  enjoin  the  use 

company's  road  over  the  land  :  HfM,  that  it  was  not  necessary  to 
otection  to  prevent  such  use,  there  being  nothing  to  be  gained  by 
■rough  such  injunction,  the  company  being  insolvent  and  its  affairs 

hands  of  a  receiver,  and  the  road  being  operated  for  the  accom- 
ion  of  the  public  merely  by  a  trustee  of  holders  of  bonds  of  the 
ny,  with  a  view  to  a  more  advantageous  sale  of  the  property  on 
laure :  Id. 

SOBETT.     See  Subrogation. 
Town.     See  Highway;  Negligence. 

Trespass.     See  Sale. 
Tkubt.     See  Municipal  Gorporalion. 
e  of  Jjand  to  pay  LegacUi  charged  on  it — Litihilily  of  Parchiuer 
pplication  of  Purchatenwney. — A  charge  of  all  testator's  debts 
ineral  expenses,  he.,  upon  alt  his  estate,  real  and  personal,  not 
rise  specifically  bequeathed,  is  equivalent  to  a  trust  for  sale  of  all 
:al  and  peraonal  estate   not  otherwise  specifically  bequeathed,  for 
irpose  of  paying  those  debts  and  expenses :  Dewey't  Exe-culort  v. 
M,  10  C.  E.  Green. 
:  general  rule  is,  that  a  purchaser  ia  uot  bound  to  see  to  the  appH- 

of  the  purchase-money  when  the  Ustalor's  debts  are  charged 
illy  upon  his  estate.  There  are  exceptions  lo  it,  when  there  is  a 
I  of  trust  by  the  executors,  end  the  purchaser  is  a  party  to  it,  snd 

the  purchase  is  after  the  institution  of  a  suit  which  takes  the 
rstration  of  the  estate  out  of  the  hands  of  the  trustee  :  hi. 
■liration  of—Traiufer  of  Possession  not  necesgary— Parol  Eiulenee 
tain  Deed. — It  is  not  necessary  to  a  trust  that  there  should  be  any 
er  of  property,  whether  the  fund  be  in  the  possession  of  the  donor 
another.  The  property  may  remain  as  it  was.  and  the  donor  may 
iDle  himself,  as  the  possessor,  trustee  of  it :  Eaton  v.  Cook,  10  C. 

direction,  by  written  insfrument  or  by  word,  to  a  debtor  by  his 
or  to  hold  the  money  due  in  trust  for  a  third  person,  such  direc- 
leing  communicated  to  the  debtor,  creates  a  trust  in  fuvor  of  the 
:  Id. 

construing  a  declaration  of  trust,  "  I  hereby  cancel  the  above 
and  give  it  voluntarily  to  J.  C.  and  her  heirs,"  verbal  declarationa 
1  donor  toade  prior  to  and  contemporaneously  with  the  gift,  and 
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relating  to  it,  are  competent  evidence  as  to  whom  he  meant  to  designate 
by  the  words  **  her  heirs :"  Id, 

Vendor.     See  Husband  and  Wi/e. 

Warranty. 

Sale  of  Persona  It  t/ — Recoupment /or  Breach. — The  law  is  weli  settled 
in  this  state,  that  ''  in  case  ol'  a  warranty,  direct  or  implied,  where  the 
article  purchased  proves  defective  or  unfit  for  the  use  intended,  the  pur- 
chaser, without  returning  or  offering  to  return  it,  and  without  notifyin<r 
the  vendor  of  the  defects,  may  bring  his  action  for  the  recovery  of 
damages,  or,  if  sued  for  the  price,"  may  recoup  damages  for  such  breach : 
Fisk  V.  Tankj  12  Wis.  302,  and  other  cases  in  this  court:  Bonnell  v. 
Jacobs^  35  or  36  Wis. 

Where  the  warranty  alleged  was,  that  a  furnace  sold  to  defendant  and 
put  up  in  his  dwelling-house  by  plaintiff,  *^  would  work  efficiently,  and 
properly  heat  such  dwelling-house."  the  jury  were  instructed  that  if 
there  was  any  defect  in  the  furnace,  it  was  defendant's  duty  to  notify 
plaintiff  that  it  was  defective,  and  that  he  should  cooie  and  perfect  it  or 
take  it  away  within  a  reasonable  time  ;  and  that  if  the  defendant  kept 
the  furnace  without  giving  such  notice,  he  thereby  waived  any  claim  for 
the  defect.     Beldj  error :  Id, 

Waste. 

Mortgagor  not  permitted  to  commit. — A  mortgagor  will  not  be  per- 
mitted to  commit  waste  upon  the  Diortgaged  premises  to  the  extent  of 
rendering  them  an  insufficient  security  for  the  mortgage-debt :  CoggUl 
V.  Millburn  Land  Company^  10  C.  E.  Green. 

No  authority  to  commit  waste  upon  mortgaged  premises  will  be  im- 
plied from  the  object  for  which  the  property  was  purchased,  nor  from 
the  price  agreed  to  be  paid :  Id, 

Witness. 

Parties — Depositions — Secondary  Evidence. — Under  the  Act  of  July 
2d  1864,  providing  that  in  civil  actions  in  courts  of  the  United  States 
there  shall  be  no  exclusion  of  any  witness,  ^*  because  he  is  a  party  to  or 
interested  in  the  issue  tried;''  witnesses  may,  other  things  allowing, 
testify  (without  any  order  of  court)  by  deposition.  And  if  not  satisSed 
with  a  deposition  which  they  have  given,  have  a  right,  without  order  of 
court,  to  give  a  second  one  :   Cornett  v.  Williams^  20  Wall. 

The  rule  established  by  this  court  as  to  the  introduction  of  secondary 
evidence — that  it  must  be  the  best  which  the  party  has  it  in  his  power 
to  produce — is  to  bo  so  applied  as  to  promote  the  ends  of  justice  and 
guard  against  frauds,  surprise,  and  imposition.  The  court  has  not  gooe 
to  the  length  of  the  English  adjudications,  that  there  are  no  degrees  in 
secondary  evidence.  Hence,  where  the  records  of  a  court  were  all  burnt 
during  the  rebellion,  what  appeared  to  be  a  copy  of  an  officially  certified 
copy  was  held  properly  received  ;  the  certified  copy,  if  any  existed,  not 
being  in  the  party's  custody  or  plain  control,  and  there  being  no  positive 
evidence  that  it  existed,  though  there  was  evidence  tending  to  show  that 
it  did.  There  is  nothing  in  the  Act  of  Congress  of  March  3d  1871  (16 
Stat,  at  Large  474),  providing  for  putting  in  a  permanent  form  proof 
of  the  contents  of  judicial  records,  uor  in  the  statute  of  Texas  of  11th 
February  1850  (Paschall's  Digest,  Article  4969),  on  the  same  subject, 
which  changes  this  rule  :  Id. 
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GOOD-WILL. 

(^Cantinued/rom  p.  11.) 

Jood-icill  may  be  gold  like  other  personal  property :  Chur- 
Douglas,  Johns.  Ch.  R.  174 :  Bankg  v.  Gibson,  11  Jur.,  Pt. 
;  Hitchcochy.  Coker,  6  AJ.  &  Et.  438 ;  W^dderbumv.  Wed- 
»,  22  Beav.  84  ;  Johngon  v.  Eellelty,  34  Id.  63  ;  Bradbury 
kern,  27  Id.  53  ;  Melleiah  v.  Keen,  28  Id.  453 ;  Turner  v. 
,  3  Gif.  442;  Cruttwell  v.  Lye,  17  Vea.  335;  Shackle  v. 
,  14  Id.  468 ;  Ball  v.  Barrowt,  33  L.  J.  Ch.  204  ;  McFar- 

Stewart,  2  Watts  111 ;  Holden'g  Admr'g.  v.  McMakin,  1 
Eq.  Ca.  (Pa.)  270 ;  Muagelman'a  Appeal,  62  Peim.  St.  R. 
Villiamg\.WiUon,  4  Sandf.  Ch.  379:  Dougherty  v.  Van 
ltd,  1  Iloff.  68 ;  Howe  v.  Learing,  19  How.  Pr.  Rep.  14. ' 
a)  The  vendor  of  a  business  and  of  the  good-will  thereof, 
n  the  absence  of  express  stipulation  to  the  contrary,  set  up 
»r  bnt  not  the  identical  business,  either  in  the  same  neighbor- 
[>r  elsewhere,  and  maj  publicly  advertise  the  fact  of  his 

done  so ;  but  he  must  not  solicit  the  customers  of  the 
tiness  to  cease  dealing  with  the  purchaser,  or  to  give  their 
I  to  himself:  Orutiwell  v.  Lye,  17  Ves.  335;  Cook  v. 
fridge,  Jacob  607.  In  the  decree  in  the  latter  case,  which 
'  reported  in  Collyer  on  Partnership  174,  Lord  Eldon  said 
fter  a  sale,  the  partners  would  be  at  full  liberty  to  carry  on 
Qe  trade  and  business ;  that  those  who  buy  the  good-will, 
with  full  knowledge  that  it  is  liable  to  the  chance  of  the 
ra  not  retiring  from  trade  and  carrying  off  the  customers  of 

establishment. 
XXIU.— 4S  (ssg) 


830  GOOD-WILL. 

In  Rupp  V.  Over^  3  Brewst.  (Pa.)  133,  the  court  held  that, 
where  phiintiff  had  sold  to  defendant  the  types,  &c.,  and  good-will 
of  The  Bedford  Inquirer^  it  was  not  error  to  reject  evidence  offered 
by  the  defendant  to  prove  that  plaintiff  had  afterwards  carried  on 
a  rival  newspaper  called  The  Bedford  Patriot^  by  which  much  of 
the  custom  of  the  Inquirer  was  taken  away. 

In  Churton  v.  DouglaSy  Johns.  187,  the  principle  is  well  stated 
by  Vice-Chancellor  Wood  as  follows  :  "  The  authorities,  I  think, 
are  conclusive  upon  this  point,  that  the  sale  of  the  good-will  of  a 
business,  without  more,  does  not  imply  a  contract  on  the  part  of 
the  vendor  not  to  set  up  again  a  similar  business  himself.  I  cite 
the  expression  similar  hiisiness  purposely,  in  order  to  distinguish  the 
case  I  am  supposing  from  one  where,  as  here,  the  vendor  seeks  to 
set  up  again  the  identical  business  which  he  has  professed  to  sell. 
Upon  the  sale  of  the  good-will  of  a  business,  the  vendor  is  not  pre- 
cluded from  carrying  on  a  precisely  similar  business,  with  all  the 
advantages  he  may  be  able  to  acquire  from  his  own  industry  and 
labor,  and  from  the  regard  people  may  have  for  him ;  and  that,  in 
a  place  next  door,  for  example,  to  the  very  place  "where  the 
former  business  was  carried  on.  And,  upon  the  authorities,  it  is 
settled  that,  if  the  purchaser  wishes  to  prevent  that  step  from  be- 
ing taken,  it  is  his  fault  if  he  does  not  take  care  to  insert  provi- 
sions to  that  effect  in  the  deed.'*  See  also  Hall  v.  Barrows^  33  L. 
J.  Ch.  204 ;  Davies  v.  Hodgson,  25  Beav.  177  ;  Howe  v.  Learing, 
19  How.  14.  In  Johnson  v.  Hellelet/y  34  Beav.  63,  a  decree  had 
been  made  on  the  death  of  a  partner  for  the  sale  of  the  business  as 
a  going  concern,  and  included  therein  the  right  on  the  part  of  the 
purchaser  to  hold  himself  out  as  the  successor  of  the  firm  of 
^'Samuel  J.  ^  Sons!'  Upon  objection  made  by  the  survivmg 
partner,  the  court  decided  that  the  particulars  of  sale  ought  to 
state  that  the  surviving  partner,  William  e7.,  had  still  a  right  to 
carry  on  the  same  business  in  the  same  form  in  his  own  name. 

(6)  In  Labouchere  v.  Dawson^  Law  Rep.  13  Eq.  322,  the  good-will 
of  a  brewery  business,  and  the  exclusive  right  to  use  the  name  of 
Benjamin  Dawson  ^  Co.  in  connection  with  the  business  of 
brewers,  was  sold  by  the  defendant  to  the  plaintiffs.  The  agree- 
ment contained  no  stipulation  to  prevent  the  defendant  from  him- 
self setting  up  business  as  a  brewer.  The  defendant  began  to  carry 
on  the  business  of  a  brewer,  and  by  his  travellers  and  agents  so- 
licited the  customers  of  the  firm  of  Benjamin  Dawson  ^  Co.  for 
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I.     An  injunction  was   awarded  by  the  M.  R.  {Lord   Ro- 

■)  to  restrain  the  ilefendant,  hie  partners,  servants  or  agents 
applying  to  any  person  who  was  a  customer  of  the  firm  of 
min  Dawion  ^  Co.  prior  to  the  date  of  the  agreement  to  sell 
lod-wil],  privately,  by  letter,  personally,  or  by  a  traveller, 
I  such  customers  to  continue  to  deal  with  the  defendant,  or 
I  deal  with  the  plaintiffs. 

I  lordship  having  stated  that  the  case  was  a  new  one,  con- 
1 :  "  The  question  is  this  :  Was  he  entitled  to  solicit  person- 
be  customers  of  the  old  firm  to  come  and  deal  with  him? 
all  the  cases  admit  that  he  is  entitled  to  carry  on  the  eame 
■SB  wherever  he  pleases,  and  to  solicit  customers  in  any  public 
;r  that  he  pleases.  Then  it  is  argued  that  the  power  of  8o- 
g  the  whole  of  the  public  to  deal  with  him  includes  the  power 
iciting  any  one  particular  person  who  ia  a  member  of  the 
:.  On  the  other  hand,  the  plaintiffs  say  this:  You  cannot 
e  this  principle,  '  that  if  you  sell  a  thing  you  are  not  entitled 
e  away  its  value.'  It  is  true  that  yon  sold  it  without  bind- 
ourself  not  to  carry  on  the  same  business;  yet  you  did 
t,  expressly  including  the  good-will,  that  good-will  being 
robability  of  the  old  customers  going  to  the  now  firm  lo 
you  have  sold  the  business.  The  question  is,  may  you 
those  very  persons  and  try  to  prevent  their  giving  their 
n  to  the  new  firm?  It  is  very  true  yon  have  not  entered 
n  express  covenant  that  you  will  not  do  that,  but  there  is  an 
;d  covenant  to  that  effect,  for  a  person  canoot  sell  a  thing  and 
ly  the  value  of  it.  *  •  •  I  am  of  opinion  the  defendant  is 
:  liberty  personally  to  solicit  the  customers  of  the  ohl  business 
Qe  to  the  new  business.  But  this  does  not  exclude  what  is  a, 
lahle  or  fair  solicitation  of  those  customers ;  this,  however,  is 
ter  to  be  determined  in  each  particular  case.  *  *  *  The 
5rm,  the  defendant  in  this  case,  is  entitled  to  publish  any.. 
tisement  he  pleases  in  the  papers,  stating  tliat  he  is  carrying 
ch  business  ;  but  he  is  not  entitled,  either  by  private  letter  or 
visit,  or  by  his  traveller  or  agent,  to  go  to  any  person  who 
customer  of  the  old  firm  and  solicit  him  not  to  continue  his 
»a  with  the  old  firm,  but  to  transfer  it  to  him,  the  new  firm." 
ROHILLT  went  on  to  say,  in  answer  to  the  question  :  Where 
DU  to  draw  the  line?  that  if  a  person  were  to  publish  circulars 
!  papers  which  couhl  have  no  meaning  except  as  a  solicitation 
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of  the  customers  of  the  old  firm,  and  which  would  be  unmeaning  if 
they  related  to  the  new  firm,  he  should  consider  it  merely  a  color- 
able departure  from  what  was  not  allowable,  and  should  grant  an 
injunction. 

A  point  somewhat  similar  had  been  decided  in  Pennsylvania  in 
*  1850,  twenty-one  years  before.  In  Palmer  v.  Graham,  1  Pars. 
Eq.  Ca.  476,  the  plaintiff  had  been  in  the  habit  of  supplying  certain 
persons  regularly  with  camphine  oil.  He  sold  his  horse,  wagon, 
cans,  &c.,  together  with  the  good-will  of  his  trade,  to  defendant, 
who  agreed  '*  to  keep  up  said  horse,  wagon  and  route,  the  custom 
or  good-will,  &c.,  and  make  such  additions  to  the  custom  as  lay  in 
his  power,  for  the  space  of  twelve  months,  and  in  case  the  money 
was  not  paid  within  that  time,  he  agreed  to  return  the  horse, 
wagon,  cans,  &c.,  and  a  correct  and  full  list  of  every  customer  on 
said  route.  Defendant  did  not  pay  the  sum  agreed  on,  and  it  was 
agreed  that  the  proviso  of  the  contract  should  be  complied  with. 
The  horse,  wagon,  original  list  of  customers,  &c.,  were  returned 
to  the  plaintiff,  but  the  defendant  continued  to  supply  plaintiff's 
old  customers.  King,  P.  J.,  said :  "  While  he  professed  to  return 
to  the  plaintiff  his  property  in  statu  ^uo,  he  really  abstracted  from 
it,  for  his  own  benefit,  that  which  constituted  its  permanent  value. 
That  the  plaintiff  could  have  maintained  an  action  at  law  for  this 
breach  of  good  faith,  cannot  be  doubted.  But  has  he  not  also  the 
more  effective  remedy  in  this  court  of  compelling  the  specific  exe- 
cution of  the  contract  by  restraining  the  defendant  by  injunction 
from  any  further  violation  of  it?**  Injunction  awarded  to  restrain 
defendant  or  his  servants  from  furnishing  camphine  to  such  per- 
sons as  were  customers  of  the  plaintiff  at  the  time  that  the  con- 
tract was  entered  into.  It  will  be  observed  that  in  this  case  it  was 
presumed  against  the  defendant  that  all  of  the  former  customers 
of  plaintiff  obtained  by  him,  had  been  gotten  improperly.  The 
injunction  was  far  broader  than  that  granted  by  Lord  RoMiLLY,  as 
the  mischief  was  done,  and  was  the  result  of  fraud. 

In  Sairs  Appeal,  60  Penn.  St.  458,  the  defendant  sold  the  good- 
will  of  his  business  to  the  plaintiff  for  value.  Defendant  set  up 
the  same  business  within  a  short  distance  of  his  old  place  of  busi- 
ness, the  plaintiff^s  establishment,  and  advertised  that  he  had 
removed  from  his  old  place  and  was  continuing  his  former  b}i9ine$s 
in  a  different  street  in  the  city  of  Philadelphia.  Williams,  J., 
said :  ^'  He  sold  the  good-will  of  his  business  to  the  plaintiff  for  a 
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ble  CO  II  si  lie  ration,  an<l  good  faith  requires  that  he  should  do 
ng  which  directly  lends  to  deprive  him  of  its  benefits  and 
itages.  It  is  clear  that  he  had  no  right  to  hold  himself  out 
ntinuing  the  business  which  he  aold  to  the  plaintiff,  or  aa  car- 
;  on  his  former  business  at  another  place  to  which  he  had 
ved."  Decree  granted  restraining  defendant  "from  holding 
df  out  to  the  public  h;  advertiaement  or  otherwise  as  continu- 
is  former  business,  or  as  carrying  it  on  at  another  place." 

Angier  v.  Webher,  14  Allen  211,  Angier,  Webber  and 
jfield  were  partners,  as  wagoners  between  Boston  and  Somer- 
Tbe  five  wagons  owned  by  them  bad  stands  in  Boston, 
ar  wagons  had  stands  in  the  same  and  adjoining  streets. 
)er  and  Wakefield  executed  bills  of  sale  to  Angier  for  their 

of  the  business,  including  tools,  &c.;  "also  all  the  interest 
;ood-will  in  and  to  the  teaming  business  now  prosecuted  by 

in  Boston  and  between  Somerville  and  Boston.  And  I  do 
lant  and  agree  *  *  thatlwillnotin  any  way  doanythingwhich 

in  anywise  impair  or  injure  the  said  interest  and  good-will  in 
naming  business  hereby  conveyed."  Wakefield  and  Webber 
Tards  associated  themselves  as  partners  in  the  business  of 
ners  in  Boston,  and  purchased  the  right  to  two  stands  already 
and  enjoyed  by  other  persons,  in  close  neighborhood  io  some 
igier's  stands,  and  carried  merchandise  for  many  of  the  former 
mera  of  the  old  firm.  They  did  not,  however,  solicit  the 
ess  otherwise  than  by  procuring  the  stands  and  wagons  above 
loned.  Gray,  J.,  on  the  foregoing  facts,  refused  an  injunc- 
-eslraining  the  defendants,  &c.,  "from  soliciting  for,  doing  or 
ning  any  work,  trade,  custom  or  teaming  business  for  or  from 
f  the  customers  or  persons  who,  before  the  date  of  the  bill  of 
were  customers  of  Angier  &  Co."  The  plaintiff  appealed  to 
dl  court,  who  granted  the  injunction  prayed  for. 
is  case  goes  far  beyond  any  of  those  cited,  and  cannot  be 
ined  on  principle.  The  defendants  had  sold  the  good-will  of 
business  to  the  plaintiff.     This,  as  we  have  seen,  did  not  prc- 

them  from  setting  up  s  limilar  business  in  the  same  place. '' 

covenanted,  in  addition,  not  to  do  anything  which  should  in 
he  impair  or  injure  the  said  interest  or  good-will  in  the  busi- 
iionveyed.  This  covenant  was  superfluous,  for  the  defendants 
bound,  in  the  absence  of  covenants,  as  the  decisions  already 
prove,  not  to  do  anything  which  would  injure  the  good-will 
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of  the  buf^iness  sold  by  thorn.  It  is  difficult  to  see  why  a  covensi 
Dot  to  do  an  act  forbidden  at  law  should  be  held  to  have  a  vlili 
BcopG  than  its  language  warrants,  because,  unless  the  unautbomt 
meaning  were  given  to  it,  it  would  be  superfluous.  The  later  casi 
on  the  subject  do  not  appear  to  have  been  cited. 

In  the  recent  unreported  cose  of  Burkhardt  v.  Burkha.dt,  i 
the  Superior  Court  of  Cincinnati,  the  decision  in  Labouchere  v.  Dai 
gon,  supra  330,  was  followed.  It  was  said  that,  though  a  formi 
partner,  who  had  sold  his  share  of  the  good-will  of  the  firm,  migl 
engage  in  a  similar  business  and  lawfully  advertise  that  fact  to  tl 
world,  he  will  be  enjoined  from  applying  to  any  customer  of  il 
old  firm,  privately,  by  letter,  personally,  or  by  a  runner  or  travc 
ler,  and  asking  him  to  deal  with  him,  or  to  give  up  dealing  wii 
the  old  firm, 

3.  (a)  W7ten  a  partnership  i»  dmolved  by  death,  bankruptcy  c 
otherwise,  the  good-will  t's  an  asset  of  the  firm,  and  should  he  sol 
and  the  proceeds  distributed  among  the  partners, 

(b)  On  the  death  of  a  partner,  the  good-will  does  not  (in  equity 
go  to  the  survivor. 

(a)  In  the  leading  case  of  Crawshay  v.  Collins,  15  Ves.  21S, 
partnership  had  been  dissolved  by  the  bankruptcy  of  one  partner 
Held,  that  the  assignees  were  entitled,  beyond  an  account  and  distr 
bu  tion  of  the  stock,  &c.,  to  a  participation  in  subsequent  profits,  mail 
by  the  other  partners  carrying  on  the  trade  with  the  capital,  gnw 
will,  &c.,  as  it  existed  at  the  time  of  the  bankruptcy.  Lord  Eldo 
said:  "Another  mode  of  determination  ia  *  •  by  the  death  of  on 
partner ;  in  which  case  the  law  says  that  the  property  survives  i 
the  others.  It  survives  as  to  the  legal  title  in  many  cases,  bi 
not  as  to  the  beneficial  interest.  *  *  If  the  surviving  parlnei 
think  proper  to  make  that  which  is,  in  equity,  the  joint  properi 
of  the  deceased  and  them,  the  foundation  and  plant  of  increase 
profit,  if  they  do  not -think  proper  to  settle  wiih  the  executor  an 
put  an  end  to  the  concern,  they  must  be  understood  to  procee 
upon  the  principle  which  regulated  the  property  before  the  deal 
of  their  partner."  In  Willelt  v.  Blanford,  1  Hare  253,  Sir  ^ 
WlGBAM,  V,  C,  Bays:  "Again  the  whole  or  substantial  parto 
the  trade  may  consist  of  good-will,  leaving  the  renewal  of  conlraci 
with  the  old  connection  of  the  firm  unaffected ;  in  such  a  case  tl 
good-will  is  the  identical  source  of  profit,  which  operates  bol 
before  and  after  dissolution.  *  •  If  *  *  the  skill  of  the  individui 
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been  exercised  as  a  partner  in  the  concern  until  it  had  created 
nnection  and  good-will — and  if,  on  his  deatli,  the  surviving 
ler,  instead  of  giving  to  his  estate  the  benefit  of  that  good-will 
sale  of  the  concern,  should  think  proper  to  carry  on  the  con- 
for  his  own  benefit  until  the  connection  and  good-will  were 
it  would  not  be  difficult  to  justify  a  decree,  which,  in  such  a 
should  declare  the  estate  of  the  deceased  partner  entitled  to  a 
3  of  the  profits  accrued  after  his  death." 
ellerBh  v.  Keen,  27  Beav.  236,  and  28  Id.  453.  In  the  Isitter 
•tthe  court  saya:  [It]  "may  be  perfectly  true  that  nothing 
I  have  been  more  easy  than  to  have  sold  it  [the  good-will]  in 
a  way  that  nobody  would  have  given  a  penny  for  it.  But 
xiurt  is  bound  to  look  at  it  in  this  point  of  view:  What 
uld  have  produced  if  it  had  been  sold  in  the  most  advanta- 
i  manner  and  under  such  circumstances  that  it  would  have  pro- 
[1  the  largest  sum  for  all  the  parties  interes^ted."  So  in  Brad- 
V.  Dickens,  27  Beav.  53,  the  court,  on  the  dissolution  of  a 
iry  partnership,  ordered  the  right  to  use  the  name  of  the  peri- 
1,  "Household  Wordt,"  to  be  put  up  for  sale  and  the  pro- 
1  to  be  distributed  together  with  the  other  firm  assets.  See  also 
ler  V.  Mijor,  3  Gif.  442.  In  Williams  v.  Wilson,  4  Sand.  Ch. 
difficulties  arose  between  the  partners  in  a  private  insane 
,m,  and  one  claimed  the  right,  on  a  dissolution  of  the  partner- 
to  retain  sole  possession  of  the  establishment.  The  Vice- 
icelior  decided  that  the  principal  value  of  the  establishment 
;  from  the  good-will,  and  that  this  belongs  equally  to  all  the 
■era.  He  ordered  the  sale  of  the  lease  of  the  premises  to- 
:rwjth  the  good- will  to  be  made,  and  proceeds  distributed,  Ac. 

I  Holden'a  Adm's  v.  McMakin,  1  Para.  Eq.  Ca.  270,  it  is  well 
that,  "it  is  undoubtedly  his  [the  surviving  partner's]  duty  at 

to  make  sale  of  all  the  partnership  property  of  every  kind 
was  held  by  the  partners  at  the  time  of  the  death  of  the  de- 
i  partner,  or  of  a  dissolution  caused  by  bankruptcy,  insol- 
f  or  otherwise,  •  *  *  and  divide  the  balance  with,  &c.  •  *  • 

II  cases  of  a  partnership  at  will,  whether  the  contract  wos 
lally  of  that  nature,  or  has  become  so  by  effluxion  of  time  or 

circumstances,  a  court  of  equity  will,  upon  dissolution,  decree 
;  of  the  entirety  of  the  partnership  effects,  at  the  desire  of 
if  the  parties." 
.  In  Hammond  r.  Douglas,  5  Ves.  53(1,  "  the  Lord  Chancel- 
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lor  [Loua  HBO  rough]  was  clearly  of  opinion  that,  upon  a  partner- 
ship without  articles,  the  good-will  survives,  and  a  sale  of  it  cannot 
be  compelled  by  the  representatives  of  the  deceased  partner,  being 
the  right  of  the  survivor  which  the  law  gives  him  to  carry  on  the 
trade.  It  is  not  partnership  stock  of  which  the  executor  may 
compel  division.'*  This  was  in  1800.  In  1808,  Lord  Eldon,  in 
Crawshay  v.  Collins^  15  Ves.  218,  says  he  agrees  with  the  doubt 
expressed  by  Sir  S.  Romilly,  whether  this  point  of  the  judg- 
ment, ascribed  by  his  lordship  to  Lord  Loughborough  were  good 
law.  In  Lewis  v.  Langdon^  7  Sim.  421,  the  view  of  Lord'ELDOK 
was  discarded,  and  the  Vice-Chancellor,  Sir  L.  Shadwell,  re- 
turned to  the  earlier  decision,  noticing  Lord  Eldon*s  doubt,  but 
not  satisfactorily  answering  it.  This  was  in  1835.  In  1855  tie 
law  wad  again  declared  to  be  in  accordance  with  Lord  Eldon's 
doubt  by  Sir  John  Romilly,  M.  R.,  who  said,  in  Wedderbum  v. 
We<iderburnj  22  Beav.  84 :  "  The  good-will  of  a  trade,  although 
inseparable  from  the  business,  is  an  appreciable  part  of  the  assets 
of  a  concern,  both  in  fact  and  in  the  estimation  of  a  court  of  equity. 
Accordingly,  in  reported  cases,  Lord  Eldon  held,  that  a  share  of 
it  properly  and  of  right  belonged  to  the  estate  of  the  deceased 
partner.  It  does  not  survive  to  the  remaining  partners  unless  by 
express  agreement.  *  *  *  Good-will  manifestly  forms  a  portion 
of  '  the  subject-matter  which  produces  profits,  which  constitutes 
partnership  property,  and  which  is  to  be  divided  among  the  sur- 
viving partners  and  the  estate  of  the  deceased  partner,  according 
to  the  terms  of  the  contract,  and  when  that  is  silent  according  to 
their  shares  in  the  concern.'  Assume  this  state  of  things  to  exist, 
that  on  the  death  of  some  partner  in  a  firm  possessing  extensive 
connection  and  high  reputation,  it  was  found  that  they  bad  no 
capital  of  any  description  except  the  counting-houso,  and  that 
they  had  liabilities  to  a  considerable  amount,  and  assume  that  the 
surviving  partners  were,  notwithstanding  this,  able  to  continue 
business,  to  retrieve  their  affairs  and  realize  large  profits  for  many 
years,  is  it  not  obvious  that  their  profits  would  be  wholly  attribu- 
table to  good-will — that  is  to  the  connection  and  reputation  enjoyed 
by  the  firm  ?  In  the  case  supposed,  the  estate  of  the  deceased 
partner,  in  the  absence  of  any  stipulation  to  the  contrary,  would 
be  entitled  to  a  share  of  the  profits  because  he  was  entitled  to  a 
share  of  the  good-will,  which  does  not  survive  to  the  continuing 
partners."     See  also  Smith  v.  Everett^  27  Beav.  446 ;  Holden% 
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t.  V.  McMakin,  1  Pars.  Eq.  Caa.  274,  and  ffotoe  v.  Learing, 
w.  Pr.  R.  14. 

Vefitter  v.  Webtter,  8  Swanaton  490,  note,  motion  on  part  of 
Webster,  one  of  the  executors  of  James  Webster,  deceased, 
ade  for  an  injunction  to  restrain  defendants,  David  Webster 
imes  Wedderburn,  the  two  other  executors  of  James  Webster, 
ising  the  name  of  the  testator  in  the  trade  carried  on  bj 
in  partnership. 

I  ground  upon  which  this  motion  was  made  was,  that  the 
lants  nsed  the  name  of  the  testator  in  the  trade  for  the  pur- 
^f  subjecting  his  estate  to  the  consequence  of  the  trade, 
a.  protended  agreement  mnde  by  the  testator  in  his  lifetime, 
d-Chancellor  (Eldon).  "  It  is  impossible  that  using  the  tes- 
name  in  the  trade,  can  subject  his  name  to  the  trade  debts." 
ford.  "  If  it  has  not  that  effect,  it  must  be  a  fraud  upon 
iblic." 

d-Chancellor.  "  The  fraud  upon  the  public  is  no  ground  for 
[lintiff's  coming  into  court."  Motion  refused. 
Scott  V.  Rowland,  26  L.  T.  N.  S.  391,  plaintiff  and  defend- 
id  been  partners  under  the  name  of  John  Scott  ^  Co.  till 
when  the  partnership  vas  dissolved  by  the  retirement  of 
iff.  No  deed  of  assignment  nas  executed,  but  the  whole 
in  trade  was  sold  to  defendant  at  a  valuation.  Nothing  was 
ar  or  said  about  the  good-will.  An  injunction  was  granted 
C.  WiCKENB  against  the  use  by  the  defendant  of  the  firm 
who  said  that  the  case  was  different  from  that  of  a  deceased 
ikrupt  partner  where  no  liability  could  attach,  and  that,  even 
ing  that  the  good-will  was  intended  to  be  included  in  the  sale 
;  basiness,  it  would  be  a  question  whether  plaintiff  could  con- 
to  use  defendant's  name.  An  injunction  was  granted, 
ining  from  using  plaintiff's  name  in  connection  with  his 
;ss,  80  as  to  represent  that  the  plaintiff  is  a  partner  in  the 
ss. 

Oood-wiU  may  be  bequeathed  iry  will. 

Hitchcock  y.  Coker,  6  Ad.  k  E.  438,  Ex.  Ch.,  per  Tindal,  C. 
The  good-will  of  a  trade  is  a  subject  of  value  and  price,  and 
«  sold,  bequeathed,  or  become  assets  in  the  funds  of  the  per- 
representatives."  This  doctrine  was,  however,  denied  in 
iion  V.  Quiddington,  28  Beav.  529.  A,  and  B.  carried  on 
!9a  as  partners  on  premises  belonging  to  the  firm.  A.  died, 
xxiir.— 13 
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having  bequeathed  his  share  of  the  good-will  as  follows :  "  In  case 
I  should  have  power  *  *  *  to  dispose  of  any  part  of  the  good- 
will of  the  business  of  a  tailor,  now  carried  on  by  me  in  partner- 
ship with  B.  *  *  *  I  bequeath  such  my  interest  in  the  same 
good-will  which  I  may  have  power  to  dispose  of  (but  not  including 
Tuy  interest  in  the  book  debts  owing  to  the  firm  of  [A.  &  B.]  at  my 
decease,  nor  any  interest  in  the  stock  in  trade  then  belonging 
thereto  or  in  the  moneys  to  arise  therefrom)  as  follows : — namely, 
two-third  parts  of  such  my  interest  in  the  said  good-will,  I  give  to 
[C],  and  the  remaining  third  part  I  give  to  [D]."  C,  the  plain- 
tiff, gave  notice  to  the  executors  in  writing,  requiring  them  to  take 
such  steps  as  might  be  necessary  to  protect  his  interest  in  the 
good-will  of  the  firm  of  A.  &  B.,  and  calling  upon  them  to  pro- 
ceed to  a  sale  of  the  entire  good-will  of  the  concern  in  order  to 
ascertain  his  share  therein.  C,  who  was  one  of  A.'s  executors,  but 
had  not  joined  in  proving  the  will,  received  from  the  two  other 
executors  a  formal  written  assent  to  his  legacy.  The  executors 
,  assigned  A.'s  share  in  the  premises  to  defendant,  B.     C.  filed  a  bill, 

j  praying  that  the  good-will  of  the  business  of  the  firm  of  A.  &  B. 

i  might  be  sold  and  four-ninth  parts  of  the  proceeds  of  the  sale 

paid  to  him.  (A.  during  his  lifetime  received  two-thirds  of  the 
profits  of  the  business.)  He  also  prayed  for  an  account.  The 
bill  was  demurred  to  on  the  ground,  (1)  that  if  the  good- will  had 
any  existence  apart  from  {he  stock  in  trade  and  premises,  it  was 
part  of  the  partnership  assets,  and  could  only  be  dealt  with  in  a 
suit  to  wind  up  the  partnership  transactions ;  for  that  a  bill 
for  the  partial  administration  of  the  partnership  assets  could  not 
be  sustained.  (2)  Because  the  executors  ^ere  necessary  parties; 
and  as  there  had  been  no  allegation  that  the  debts  had  been  paid, 
it  would  be  a  breach  of  trust  for  executors  to  assent  to  a  legacy 
prior  to  payment  of  debts.  The  demurrer  was  allowed.  The 
Master  of  the  Rolls,  Sir  J.  Romilly,  said :  "  I  fully  concur  in 
the  observations  on  both  sides,  not  only  that  the  good-will  is  a 
valuable  and  tangible  thing  in  many  cases,  but  it  is  never  a  tangi- 
ble thing  unless  it  is  connected  with  the  business  itself,  from  which 
it. cannot  be  separated,  and  I  never  knew  a  case  in  which  it  hta 
been  so  treated.  I  am  of  opinion  that,  even  if  the  executors  have 
assented  to  this  bequest,  *  *  *  it  is  not  competent  for  a  legatee 
of  two-thirds  of  a  good- will  of  a  deceased  partner  to  file  a  bill 
against  the  legatee  of  the  remaining  one-third  and  the  surviving 
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er,  who  is  entitled  to  all  the  rest  of  the  good-will  to  have 
lequest  specifically  made  good. 

do  not  express  any  opinion  as  to  what  may  occur  in  a  suit  for 
meral  admin  la  tration  of  assets,  if  it  should  appear  that  the 
tors  have,  by  realizing  the  business,  mode  a  profit  by  the 
)f  this  good-will,  or  whether  thereupon  the  plaintiff  may 
lave  a  right  to  be  paid  in  respect  of  hia  interest  in  it. 
lid  follow  no  doubt  my  decision  in  Smith  v.  Eoerett,  27  Beav. 
in  which  the  business  bad  been  actilally  sold,  and  where  part 
!  purchase-money  was  attributable  to  the  good-will.  That, 
er,  can  only  bo  ascertained,  if,  in  the  course  of  administra- 
y  the  executors,  they  have  been  able  bo  t»  deal  with  the  buai- 
19  to  niale  something  from  the  good-will.  Here  the  bill 
isly  states  that  they  have  ao  dealt  with  the  business  premises 
make  that  impossible,  because  they  have  assigned  the  testa- 
nterest  [in  the  business  premises}  to  [B].  In  this  state  of 
I,  I  am  of  opinion  it  is  impossible  that  the  plaintiff  can  be 
;d  on  that  mere  statement  to  realize  the  testator's  share  of 
•od-will,  as  against  the  person  entitled  to  the  other  third." 
'he  ease  of  Zetm  v.  Langdon,  7  Sira.  421,  also  appears  to 
<  establish  very  clearly  that  the  firm's  Dame  (whatever  its 
may  be)  survives  to  the  surviving  partner,  and  that,  con- 
titly,  it  could  not  be  sold,  and  it  is  obvious  that  without  this 
lid  produce  no  value  at  all.  If  the  plaintiff  thinks  fit  to  sell 
terest,  such  as  it  is,  nobody  can  prevent  it ;  but  certainly  no 
ould  get  anything  by  it." 

s  case  decides  that  the  bill  of  a  legatee  of  two-thirds  of  the 
Till  of  a  deceased  partner  against  the  legatee  of  the  remain- 
lird  and  the  surviving  partner  is  demurrable.  But  the 
Hions  of  the  Master  of  the  Rolls  cover  a  wider  field,  and  it 
c  doubted  whether  they  state  the  law  accurately. 
}d-will  unquestionably  is  intangible,  nor  can  it  be  separated 
:be  business;  but  this  does  not  lessen  the  duty  of  the  esecu- 
)  realize  this  incorporeal  asset;  and  if  they  deal  with  it  in 
I  way  OS  to  destroy  its  value,  are  they  not  accountable  to  the 
xtent  thereof?  The  same  judge,  in  Mellersh  v.  Keen,  28 
453,  said:  [It]  "may  be  perfectly  true  in  one  sense  that 
ig  could  have  been  more  easy  than  to  have  sold  it  in  such  a 
tiat  nobody  would  have  given  a  penny  for  it.  But  the  court 
id  to  look  at  it  in  this  point  of  view :  What  it  [the  good-willj 
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would  have  produced  if  it  had  been  sold  in  the  most  advantageous 
manner  and  under  such  circumstances  that  it  would  have  produced 
j  the  largest  sum  for  all  the  parties  interested."     Lord  Romilly 

'  seems  to  admit  that,  in  a  suit  for  the  general  administration  of 

!  assets,  the  executors  might  be  charged  by  what  they  had  actually 

realized  from  the  good- will,  or  according  to  the  expressions  just 
quoted,  by  what  they  might  have  realized  with  due  diligence. 
"But,**  continued  the  Master  of  the  Rolls,  "the  bill  expressly 
states  that  they  have  so'  dealt  with  the  business  premises  as  to 
make  that  impossible,  because  they  have  assigned  testators  in- 
terest»to  **  [B.,  the  defendant].  The  report  of  the  case  states  that 
the  executors  had  assigned  testator's  share  in  the  business  prcmiset 
to  B.  But  it  is  difficult  to  see  why  this  should  by  itself  render 
the  good- will  of  no  value.  Suppose  the  case  of  a  newspaper — 
Would  a  sale  of  the  premises  in  which,  or  of  the  materials  by 
which  the  manual  labor  was  performed,  destroy  what  might  exceed 
the  joint  value  of  the  stock  a  hundredfold,  the  value  of  the  good- 
will— the  name  and  subscription  list?  A  newspaper  yields,  we 
will  say,  $50,000  net  profits ;  the  interest  on  the  value  of  the 
establishment  in  which  it  is  printed,  machinery,  &c.,  may  not  ex- 
ceed that  sum  in  value ;  is  there  any  logical  reason  why  a  testator 
may  not  order  the  paper  and  stock  to  be  sold  separately,  and  may 
not  bequeath  the  proceeds  in  different  channels;  and  if  he  can 
bequeath  the  good- will  separately,  why  may  he  not  subdivide  it 
and  give  a  fraction  to  one  and  the  remainder  to  another  ? 

And  because  he  has  bequeathed  the  good-will  specifically  instead 
of  ordering  it  to  be  sold,  would  a  court  of  equity  refuse  to  interfere 
and  permit  an  asset  of  immense  value  to  be  wilfully  destroyed  or 
wrongfully  appropriated  to  the  use  of  one  who  has  no  just  title  to 
its  enjoyment  ?  A  surviving  partner  carrying  on  the  trade  and 
using  the  good-will  of  the  old  firm,  is,  as  we  have  seen,  chargeable 
w^ith  a  proportionate  share  of  the  profits.  But  what  philosophy 
or  justice  is  there  in  a  decision  which  decrees  an  account  of  profits 
and  refuses  to  recognise  that  which  has  produced  them  ?  Nor  can 
a  logical  distinction  be  taken  between  a  legatee  and  personal  rep-^ 
resentative.  If  the  next  of  kin  is  entitled  to  the  value  of  all  of 
the  decedent's  property,  including  the  good-will,  where  he  has  died 
without  a  will,  it  surely  cannot  be  urged  that,  where  he  has  desig- 
nated the  objects  of  his  bounty,  they  are  therefore  to  be  deprived 
of  it.    But  Sir  John  Romilly  goes  on  to  say  that  the  case  of 
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V.  Langdon,  T  Sim.  421,  appesra  to  hlra  pertinent,  and  to 
%k  clearly  that  the  firm's  name  (whatever  its  value  maj  be) 
es  to  the  surviving  partner,  and  that  consequentlj  it  could 
sold;  and  it  Is  obvious  that  without  this  it  would  produce 
ue  at  all.  Lewis  v.  Langdon  was  decided  on  the  express 
1  that  the  firm  name  was  part  of  the  good-will,  and  that 
rill  went  to  the  surviving  partner.  This  doctrine,  as  we 
leen,  was  doubted  by  Lord  Eldos,  and  repudiated  by  Sir 
RoMiLLY,  in  Wedderhurn  v.  Wedderburn,  22  Beav.  84,  in  the 
ing  words :  "  The  good-will  of  a  trade  '  •  •  is  an  appreci- 
art  of  the  assets  of  a  concern  •  •  •  in  the  estimation  of  a 
of  equity.  •  ♦  *  Lord  Eldon  held  that  a  share  of  it  pro- 
ttnd  of  right  belongs  to  the  estate  of  the  deceased  partner. 
^s  not  survive  to  the  remaining  partner  unless  by  express 
oent.  Good-will  manifestly  forms  a  portion  of  tlio  subjcct- 
■  which  protJuccs  profits,  which  constitutes  partnership  pro- 
and  which  is  to  be  divided  among  the  surviving  partners 
le  estate  of  the  deceased  partner." 

1  in  Smith  v.  Everett,  27  Beav.  446,  the  same  judge  says : 
tertain  no  doubt  that,  if  persons  carry  on  business,  and  one 
u  dies,  a  share  in  the  good-will  (where  it  is  of  any  value  at 
rma  part  of  the  estate  of  the  deceased  partner,  and  his  share 
rould  be  in  proportion  to  his  interest  in  the  concern." 
1  in  MeUersh  v.  Keen,  27  Beav.  236,  and  28  Id.  453,  the 
judge  decided  that,  in  regard  to  the  good-will  on  a  dissolu- 
f  partnership,  the  proper  view  to  be  taken  is  to  ascertain 
t  it  would  have  produced  if  it  had  been  sold  in  the  most 
tageouB  manner  and  under  such  circumstances  that  it  would 
)roduced  the  largest  sum  for  all  the  parties  interested."  It 
ewhat  diflBcult  to  reconcile  the  language  of  these  three  deci- 
made  in  1855,  1859  and  1860  respectively,  with  that  of 
Uon  V.  Qitiddivgton,  made  in  the  latter  year,  although  to  what 
IS  the  latter  case  does  exactly  go,  is,  in  view  of  the  numerous 
cations  introduced,  extremely  difficult  to  say. 
McFarland  v.  Stetcart,  2  Watts  311,  it  was  said  that  the 
iption  list  of  a  newspaper  was  not  the  subject  of  a  separate 
rty,  but  an  accident  of  the  establishment,  which  passes  with 
of  the  materials.  A.  S.  BtDDLB. 

(.To  U  comimitd.) 
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Supreme  Court  of  Vermont. 
WILEY  p.  FIRST  NATIONAL  BANK  OF  BRATTLEBORO. 

Nalii)n«l  Bnnks,  created  nncler  the  Act  of  Congress,  have  no  power  lo 
themselves  or  Ilie  corpornlors,  by  «coeptin[;  bonds,  coin,  or  olher  Tmlushle  Ih 
upon  Bpcciiil  ilepnsil,  for  safe  kpcpinj;  anil  return  an  clemBnil,  nnd  no  recover;'  c 
hsi)  nijeinsc  tlio  bank  for  any  such  Ueposii  lefi  with  ibe  cashier  and  not  rein 
on  requcil. 

This  was  an  action  on  the  case  in  three  counts,  with  a  cour 
trover,  for  certntn  United  States  bonds. 

The  plaintilT's  evidence  tended  to  show  that  in  January  1 
at  the  defendant's  banking-house  in  Brattleboro,  he  delivere 
S.  M.  Waite,  who  then  wus,  and  ever  since  has  been,  thecaa 
of  sail!  bank,  $2400  worth  of  United  Slates  5-20  bonds,  and 
plaintiff  offered  in  evidence,  and  it  was  admitted  under  defends 
objection,  a  written  receipt  in  the  words  and  figures  follovtinj 
wit:— 

"THE  riRST  NATIONAL  BANK  OF  BRATTLEBOKO. 

Brattleboro,  Vt.,  Jan.  8,  186! 

Lucius  L.Wiley  has  deposited  in  this  bank  twenty-four  i^^t 

hundred  dollars  of  5-208,  18C7,  for  safe  keeping,  as  a  ;", , 

special  deposit.  '"  ' 

S.  M.  Waite,  C 

The  words  "The  First  National  Bank  of  Brattleboro,"  we 
printed  heading  to  the  paper  on  which  said  receipt  was  writte: 

The  plainliff's  evidence  tended  to  show  that  at  the  several  c 
minuted  on  the  margin  of  said  paper,  he  called  at  said  bank, 
said  Waite  paid  him  the  interest  on  said  bond?,  and  entered 
memoranda  on  the  margin  of  the  paper,  that  in  August  1871 
presented  said  receipt  to  said  Waite  at  said  bank,  and  detnai: 
said  bonds  of  him  ;  that  said  Waite  replied  that  he  wished  he 
them,  but  they  were  gone,  and  did  not  then  nor  has  he  since 
livei'cd  said  bonds  lo  the  plaintiff;  that  some  time  before 
demand  was  made,  said  Waite  informed  him  that  said  bonds 
been  stolen  the  June  before. 

The  plaintiff  conceded  that  the  defendant  was  a  National  Bs 
duly  orginized  under  the  Act  of  Congress  of  Junel8G4,  knom 
the  "  National  Currency  Act,"  and  upon  the  above  evidence  re: 
his  case. 
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e  defendant  gave  no  evidence  tending  to  show  that  said  honda 
n  fact  been  stolen,  nor  did  the  evidence  ehow,  gave  as  ahove 
I,  any  reason  for  not  delivering  said  bonds  when  demanded  as 
laid. 

e  defendant  offered  no  evidence,  and  declined  to  go  to  the 
with  any  question  of  fact,  but  ssked  the  court  to  hold  as  a 
r  of  law,  that  under  said  Act  of  Congress,  national  banks 
not  be  held  liable  for  special  deposit;  that  anid  Waite  could 
bind  himself,  and  not  the  bank,  by  the  contract  set  forth  in 
eceipt.  No  other  question  was  raised  by  defendant. 
D  court,  pro  forma,  declined  to  hold  as  requested,  but  directed 
lict  for  the  plaintiff,  to  ivhich  the  defendant  excepted,  and  the 
vas  certified  to  the  Supreme  Court. 

B  opinion  of  the  court  was  delivered  by 

lEELER,  J. — Although  the  plaintiff  haa  in  this  action  declared 

'  a  tort,  still,  so  far  as  the  tort  rests  upon  contract,  the  same 

are  to  govern  that  would  if  the  contract  itself  had  been 
■ed  upon  ;  as  was  said  concerning  actiona  of  tort  founded  on 
mtracts  of  infanta  in  Towne  et  at.  v.  Wilet/,  23  Vt.  355,  and 
eld  respecting  the  tort  of  a  married  woman  resting  on  her 
ict,  in  Woodward  ^  Perkim  v.  Bame»  and  Wife,  46  Vt. 

The  assumption  of  the  obligation  that  the  law  imposes  upon 
jsitary  to  keep  the  deposit,  is,  of  itself,  a  contract,  as  ia  appa- 
from   the   nature   of  the  transaction,   and  from  authority : 

on  Bail.  5;  Story  on  Bail.  §  50.  In  this  case  there  ia  no 
ice  of  any  actual  conversion  of  the  plaintiff's  bonds  to  the 
'  the  defendant  hank.  And  in  the  evidence  of  some  construct- 
mversion,  which  the  demand  and  refusal  might  otherwise 
,  what  was  said  in  connection  with  making  the  refusal  is  to  be 
as  a  part  of  it,  and  altogether  that  does  not  show  any  refusal 
lial  of  the  plaintiff's  right,  but  rather  a  want  of  power  to 
r,  and  an  excuse  for  it,  which  would  be  very  doubtful  if  not 
cient  evidence  of  a  conversion,  if  the  demand  had  been  made 

party  who  had  become  the  depositary :  2  Greonl.  Ev.,  §  644  ; 
ould  be  none  whatever  of  a  conversion  by  the  bank,  in  this 
inless  it  had  itself  become  the  depositary.  The  transactions 
ich  the  plaintiff  claims  that  the  bank  had  become  the  dcposit- 
ere  wholly  with  the  cashier,  and  their  effect  to  charge  the 
rests  entirely  upon  his  power  in  that  direction.     There  is  no 
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roversj,  and  could  not  properly  be  any,  that  if  the  taki 
lese  bonds  to  keep,  as  they  were  taken  by  the  cashier,  k 
In  the  scope  of  the  corporate  business  of  the  bank,  theo  t 
:  did  become  the  depositary  of  them  subject  to  the  liabilities 
relation  ;  and  if  without,  not. 

bank  is  an  institution  for  the  custody,  loaning,  exchange 
of  money,  and  for  facilitating  the  transmission  of  funds 
.  or  bills  of  exchunge :  Webster's  Diet. ;  Burrill's  Law  Did 
'ier'a  Law  Diet.,  tit.  Bank.  In  Foster  v.  Essex  Bank,  ] 
I.  497,  the  bank  was  chartered  by  that  name  with  power 
'act  by  it  and  without  other  expross  powers,  leaving  the  sco 
I  corporate  business  almost  wholly  to  implication:  but,  accot 

0  the  special  verdict  in  the  case,  it  had  always  been  Its  practi 
ceive  special  deposita  of  money  and  other  valuable  things  wi 
:nowledge  of  and  without  objection  by  its  directors.  An  ii 
int  question  in  the  case,  which  was  debated  by  as  able  coun: 
ly  in  the  country,  waa  as  to  the  power  of  the  president  ai 
er  to  bind  the  bank  by  taking  a  large  amount  of  gold  coin 
to  keep,  on  the  taking  of  which  a  memorandum  of  its  weig 
amount  was  made,  to  which  the  president  appended  astal 
;  signed  by  him  (but  not  by  his  official  title),  that  the  coin  n 
lied  in  bis  presence,  and  the  cashier  a  statement,  signed  by  bi 
ishier,  that  it  was  left  at  the  hank  for  safe  keeping.     Aft 

1  deliberation,  it  was  decided  that,  on  account  of  that  practic 
not  because  it  was  a  part  of  legitimate  banking  business,  tl 

became  charged  with  the  liabilities  of  a,  depositary  of  tl 

That  case  is  much  relied  upon  for  the  plaintiff  in  this  C3! 

no  other  case  as  to  the  tscope  of  the  powers  of  banks,  of  sul 

importance  to  attract  the  attention  of  counsel,  appears 
arisen  and  been  decided  between  that  and  the  passage  of  tl 
of  Congress,  in  1864,  under  which  this  bank  was  organize 

authorizing  the  formation  of  banks  under  that  act,  the  frame 
must  have  had  in  view  what  the  objects  of  banks  were  dffini 
e  and  what  their  powers  were  understood  to  he ;  and,  wii 
I  things  in  view,  after  providing  how  the  banks  might  be  orgsi 
and  officered,  make  contucts,  sue  and  defend,  enacted  th 
might  exercise  under  tharact  "all  such  incidental  powers f 
be  necessary  to  carry  on  the  business  of  banking  by  discous 
nd  negotiating  promissory  notes,  drafts,  bills  of  exchange,  an 
'  evidences  of  debt ;  by  receiving  deposits  ;  by  buying  and  sell 
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'xchange,  coin  and  bullion ;  b;  loaning  monej  on  personal 
ity;  hy  obtaining,  issuing  and  circulating  notes  according  to 
rovisione  of  this  act."  Deposits  in  banks  had  then  long  been 
inderstood  to  mean  the  placing  of  money  in  a  bank,  to  the 
:  of  the  depositor,  to  be  used  by  the  bank  as  its  own,  and  be 
1  against  by,  or  paid  to,  the  depositor  at  his  pleasure,  and  not 
lelivery  of  either  money,  securities,  or  other  property,  to  be 
ically  kept  and  re -delivered.  These  latter  had  been  erjually 
Lnown  as  special  deposits :  Story  on  Bail.  §  88 ;  Frnter  v.  JEuex 
;,  17  Mass.  497.  The  receiving  of  such  special  deposits  is 
I  any  sense  necessary  to  carrying  on  the  business  of  banking. 
de  of  money  even,  no  use  could  be  made  of  it  whatever,  nor 

any  profit  be  derived  from  it  unless  charge  should  be  made 
e  custody,  and  then  that  business  would  be  more  like  that  of 
ehouseman  than  that  of  a  banker.  The  receiving  such  gen- 
lepoaita  is  a  part  of  ordinary  banking  business,  and  power  to 
e  them  is  necessary  to  carrying  on  that  part  and  useful  to 
ing  on  others ;  and  when  Congress  granted  to  the  banks  the 
■ntal  powers  necessary  to  carry  on  the  business  of  banking 
reiving  deposits,  the  kind  of  deposits  that  the  settled  meaning 
'  term,  used  in  such  connection,  would  apply  to,  and  the  kind 
I'ould  answer  the  description  as  to  being  necessary,  must  have 
intended.  The  express  grant  of  powers  mentioned  is,  on 
ar  principles,  an  implied  exclusion  of  all  not  mentioned.  It' 
?en  urged  with  plausibility,  for  the  plaintiff,  that  the  mention 
^cial  deposits  in  section  46  of  the  act  shows  that  such  were 
t  to  be  included  among  those  that  the  banks,  by  section  8,  are 
rized  to  receive.     But  the  provisions  of  section  46  are  made 

with  reference  to  winding  up  the  affairs  of  banks  afler  their 
^as  has  been  stopped,  and  not  at  all  with  reference  to  the 
motion  of  it ;  and  this  part  of  the  section  has  especial  reference 
tricting,  and  not  any  to  enlarging,  their  powers.  And  then 
.  that  would  have  deposits  as  security  for  loans  might  have 
business  stopped,  and,  if  so,  under  the  provision  that  they 
i  not  prosecute  business  except  to  receive  and  keep  their 
V,  they  might  be  embarrassed  about  such  special  deposits,  on 
ent  of  the  debts  without  such  a  provision  as  that  in  section 
thorizing  the  delivery  of  them.  But,  whatever  else  may  have 
the  purpose  of  inserting  that  clause  there,  it  seems  plain  that 

nnt  intended  to  add  to  powers  that  bad  been  so  categorically 
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forth  in  another  separate  sectioQ  as  to  indicate  that  all  «« 
snded  to  be  named  there. 

This  Act  of  Congress,  besides  authorizing  the  formation  of  ban1 
ivided  a  mode  for  organizing  them  bj  the  shareholders  signing 
titicate  stating  the  name,  place,  and  amount  of  stock  of  the  bai 
number  of  shares  to  each  stockholder,  and  a  declaration  tt 
certificate  was  made  to  enable  them  to  avail  themselves  of  t 
antages  of  that  act.  In  the  absence  of  any  showing,  it  is  pi 
icd,  from  tbe  concession  that  this  is  a  national  bank  organix 
ler  that  act,  that  it  was  organized  in  that  mode ;  and,  in  orga 
igin  that  nay,  the  shareholders  would  have  a  right  to  and  nou 
lerstand  that  they  were  engaging  in  no  business  except  th 
ich  the  act  authorized,  and  that  their  officers,  chosen  by  tin 
ler  that  act,  would  have  no  authority  to  enter  into  any  bu; 
s  other  than  that ;  to  bind  them,  and  to  allow  the  officers 
ipardize  their  interests,  by  engaging  in  other  business  to  the  a 
iiage  of  other  persons,  would  allow  the  officers  to  perpetrate 
ud  on  the  shareholders  for  the  benefit  of  others, 
[t  is  insisted  for  the  plaintiff  that  the  cashier  by  taking  t 
ids  and  delivering  the  written  certificate  that  they  were  d 
ited  in  tlie  bank  for  safe  keeping,  bound  the  bank  to  keep  the 
;ly,  and  that  it  has  thereby  become  responsible  for  them.  Bi 
lough  Lord  Coke  in  his  report  of  Southeote»  Cage,  4  Rep.  83,  ai 
lis  commentary  on  Littleton,  1  Inst.  89  a.  b.,  considered  thai 
Imcnt  to  keep  merely  and  one  to  keep  safely  were  of  the  sai 
igation,  other  reports  of  that  case  do  not  seem  to  warrant  I 
iclusion  from  it :  Southcote  v.  Bennett,  Cro.  Eliz.  815.  A 
ippears  to  be  now  well  settled  that  there  is  a  substantial  diffi 
!e  between  the  two  undertakings :  Coggg  v.  Bernard,  2  Ld.  R.iv 
1 ;  Jones  on  Bail.  48  ;  Story  on  Bail.  §  72.  In  Fatter  v.  -ff«« 
\nk,  it  was  expressly  decided  that  neither  the  cashier  nor  t 
isident  of  that  bank,  even  when  it  had  followed  the  practice  ■ 
ing  special  deposits,  could  bind  it  by  an  express  promise  to  ke 
!  coin  deposited  safely,  because  such  a  promise  would 
aide  the  practice  of  taking  to  keep  merely.  And  clearl 
the  authority  of  that  case,  the  cashier  in  this  case  cou 
;  bind  this  bank  by  an  express  promise  to  keep  the  plni 
's  bonds  safely.  And  tbe  nndcrtaking  to  keep,  impli 
m  the  mere  acccptonce  of  a  deposit,  is  as  far  outside  t 
:hori2ed  business  of  this  bank  as  that  express  undertaking  «' 
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e  die  practice  of  that  one.  This  case  does  not  show  that  the 
T  placed  these  bonds  in  the  vault,  or  with  the  property  of 
inlf,  at  all ;  but  doubtless  the  plaintiff  expected  he  would,  and 
1  put  them  into  the  vault  of  the  bank.    But,  if  ho  did,  he  did 

0  it  as  the  agent  of  the  shareholders  of  the  bank  in  their 
rate  capacity,  for  he  bad  not  been  made  agent  for  such  a  pur- 

If  he  had  himself  become  a  depositary  and  put  them  there 
se  he  Considered  that  to  be  a  safe  place  for  him  to  keep  them 
en  the  bank  is  no  more  liable  for  them  than  it  would  be  for 

of  bis  own  if  he  should  put  them  there  for  the  same  reason. 

was  the  plaintifi's  agent  in  putting  them  there,  they  were 
at  the  plaintiff's  risk  as  much  as  they  would  have  been  if  the 
iff  had  himself,  with  leave  of  the  person  in  charge,  placed 
there.      In  neither  case  would  the  bank  be  any  more  liable 

1  merchant  would  be  if  the  plaintiff  should  get  his  clerk  to 
londs  of  the  plaintiff  in  his  safe ;  or  than  a  town  would  be  if 
)uld  get  the  town  clerk  to  lock  his  bonds  into  the  safe  used 
;p  the  town  records  in.  The  cashier  had  no  authority  to  bind 
atik  by  any  contract  for  the  custody  of  the  bonds,  and  the 
fact,  if  it  was  the  fact,  that  they  got  into  the  vault  of  the 
would  not  charge  the  bank  with  their  custody.  National 
.  have  uses  for  government  bonds,  and  ifiight  in  various  ways, 
bly,  convert  them  to  their  use,  and  should  tbey  do  so  tbey 
I  unquestionably  be  liable  for  the  tort  as  natural  or  other  arti- 
persons  would  ;  but  as  this  case  now  stands  no  such  cause  of 
1  appears. 

gter  V.  Ussex  Bank  is  the  only  one  of  the  cases  cited  in  argu- 
,  or  that  has  been  observed,  that  has  involved  any  question 
;h  like  the  leading  one  in  this  case  to  afford  any  direct  guide 
s  decision  ;  and  there  is  this  difference  between  that  case  and 
that  in  that  case  the  charter  did  not  proceed  to  express  what 
rs  the  bank  should  have  to  make  contracts  and  to  do  business, 
:  in  this  the  act  under  which  this  bank  is  organized  does  ex- 
ly  set  forth  what  powers  the  banks  should  have,  and  does  not 
de  power  to  take  special  deposits  among  them.  This  case 
i  have  been  like  that  as  to  powers  of  the  banks  if  the  Act  of 
ress  after  authorizing  the  formation  of  banks  with  powers  to 
act,  sue,  and  be  sued,  had  stopped  there,  without  setting  forth 
ling  about  the  business  as  to  which  they  might  contract.  As 
the  case  has  had  to  be  decided  more  upon  the  construction 
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of  the  Act  of  Congress,  considered  with  reference  to  settled  pri 
cip)es  that  stand  about  the  subject,  than  upon  decided  cases.  A 
upon  that  act  so  considered  it  is  determined  here  that  the  taki 
such  special  deposits  to  keep,  merely  for  the  accommodation  of  I 
depositor,  is  not  within  the  authorized  business  of  such  banks,  a 
'  that  their  cashiers  have  no  power  to  bind  them  to  any  liability 
any  express  contract  accoinpanyiDg  or  any  implied  contract  ariai 
out  of  such  taking. 

And  this  conclusion  cannot  work  any  injustice  or  hardship 
the  plaintiff,  for  he  dealt  with  the  cashier  because  he  chose  to,  i 
because  be  was  obliged  to,  and  if  the  cashier  in  the  dealings  ; 
sumed  to  have  any  power  he  did  not  have,  the  plaintiff  trusted  h 
in  that  respect  and  has  his  responsibility  to  rely  upon  to  vindic: 
the  assumption.  And  if  the  cashier  incurred  any  liability  as  1 
himself,  the  plaintiff  likewise  trusted  him  about  that  and  has  t 
same  responsibility  of  the  cashier  to  look  to  for  it. 

Judgment  reversed  and  cause  remanded. 


We  ha>c  here  a  new  Tiew  upon  Ihe 
question  of  the  responaibilil}'  of  banki 
for  special  deposits.  It  ia  here  dis- 
tincllj  held,  that  all  gach  andertakinga 
are  enlireiv  ultra  eirti  of  the  rorparo- 
lion,  and  wholly  bejond  ils  capacity  or 
power  of  untlertaking  in  any  form  or 
under  any  circumstances.  This  form 
of  presenting  the  qneation  is  certainly 
not  B  little  s-urlling  to  our  quiet  senie 
of  secarily  in  what  ims  been  clearly  and 
unquestionably  recognised  as  uniloubled 
Inw  in  this  country  crer  since  the  deci- 
sion in  FoUer  v.  The  EsMX  Bant,  IT 
Mass.  479, in  lS£],now  more  than  half 

That  case  has  been  regarded  as  entitled 
to  special  coiiHilence  and  respect,  both  on 
account  of  the  exceptional  ability  of  the 
argument  of  counsel  and  the  opinion  of 
the  court.  It  ii,  perliapa,  one  of  the 
ablest  of  the  Massachuieltii  decisions,  at 
a  time  when  that  stale  made  most  of 
the  law  for  New  Ensland,  and  hnd  more 
Meighl  throughout  the  country  than 
almost  any  uiher  court.  The  question 
titere,  too,  being  distinctly  made  by  the 
most  eminent  counsel  and  argue  I  wUli 


complete  exhaastireness,  as  this  w 
thus  leaving  nothlnj;  pertinent  nnsn 
and  nothing  to  gire  it  force  and  cone 
iiTcness  to  be  desired  ;  and  then  lolemi 
decided  by  an  elaborate  opinion  fr 
one  of  the  ablest  and  most  learned  oF 
American  judges,  very  naturally  gi 
it,  in  themindsof  the  profession  ihroui 
out  the  country,  almost  the  bindiogF 
cacy  of  ■  national  sialule,  if  (here  h 
been  any  legislative  authority  to  en 

It  is  this  sense  of  the  finality  of  < 
decision,  in  this  important  cane,  invo 
ing,  as  it  did,  nearly  fifty  thonis 
dollars  in  coin,  that  has  led,  we  ihii 
to  its  hsTint  r^'Er  since  passed  wiilii 
BO  much  as  a  doubt  being  expressrd, 
far  as  we  haTe  been  able  to  find,  in  ■ 
of  the  namerous  cases,  where  the  qu 
lion  was  fundamental  to  the  plainlil 
claim,  mnny  of  which  are  found  in  1 
American  reports.  There  are  tno  m 
in  Pennsylvania  where  ibis  qiwsti 
might  have  been  raised,  and  if  suslslni 
would  have  been  fetal  to  the  plainlil 
claim,  in  neither  of  which  it  seemi 
have  been  passed  upon  by  the  eonrt, 
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it  wat  prfienicd  for  coniiden- 
LaAtaMltr  Nal.  Hank  r.  Smilh,  62 
it.  47  ;  ScoU  V.  Nat.  Baako/ChH- 
I'f.  73  III.  471.  Id  the  former  of 
MO  the  depojie  wan  delivereil  by 
:enof  the  bank  to  oae  having  no 
[V  to  meive  it,  and  il  wb>  held 
I  question  for  iho  jury  ho*  fat 
ik  officer!  wero  gaiily  of  calpa- 
ligence.     In  the  latter  caae  ibe 

<rai  alntracted  b;  ihe  teller  of 
ik  ;  and  the  court  held  it  not 
gli^nce  aa  would  make  the  bank 
.iblefur  the  ace  of  Ihe  teller,  that 
lilowcd  him  to  retain  his  place 
lank  after  iti  officers  were  aware 

I  teller  had  made  one  ■acceasful 
tian  in  storks.  The  laine  quea- 
isled  in  M^rin,  Bank  of  Chicago 
idhr,  S7  111.  525  ;  Siailh  t.  Firil 
jI  Bank  of  WtAifield.  99  Mom. 
3lhf  r  cafiei  might  be  referred  to, 

,  10  fur  as  wo  know,  rest  solelj 
iie  authority  of  Foiler  v.  Eiirx 
nipra.  And  while  it  seems  to  <u 
iildouMful  how  far  this  unbroken 
ofdeciiian  for  more  than  half  a 
,  will  be  likelf  to  be  affected  b; 
ig  we  coald  urge  against  its 
HS,  we  are  so  entirely  convinced 
rests  npon  no  latisfactorj  basis 
iciple,  thai  we  shall  venture  a 
[geslions  in  addition  to  ihe  verj 
id  to  us  latisfaclory,  opinion  of 
med  judj;e  in  the  principal  case. 

II  be  noticed  that  Ihe  decision  in 
t.  Eiirx  Bank,  as  to  the  reepon- 
of  the  bank  for  special  deposits, 
:  indispensable  to  the  decision  of 
I.  The  other  question  was  coD' 
for  the  bank. 

dent,  upon  the  first  impression, 
I  bank  at  disconnt  and  deposit 
It  be  said  to  have  any  charter 
ping  valuables  in  its  vaults  for 
veiiience  nf  others.  It  might  be 
:  bf  some  that  there  is  a  possible 
ion  between  the  national  banks 
I  former  banks  chartered  under 


the  states,  inasmuch  as  it  U  unqnestion- 
abljr  competent  far  the  statei  to  create 
corporations  for  receiving  special  de> 
posits  of  coins  or  bonds,  or  other  valu- 
ables, for  custody  merely,  either  with 
or  without  compensation,  while  it  seems 
certain  that  Congress  possesses  no  such 
function  under  the  Constitution.  But 
Ihe  two  cases  just  ciled  from  Pennsyl- 
vania, and  Ihe  one  from  the  99th  of  Mass. 
Iteports,  are  all  cases  of  national  banks, 
and  no  inch  distinction  is  snggested,  and 
it  seems  to  usofno  great  accouu  I, whether 
iho  authority  creatin);  the  corporation  is 
defective  in  power  or  voluntarily  with- 
holds it.  The  power  of  Congress  in 
creating  banks  of  discount  and  deposit 
is  restricted  by  Ihe  Constitution  under 
which  the  power  is  derived,  to  Ihe  fur- 
nishing of  a  circulating  medium  and 
the  convenienl  use  of  the  same  in  the 


n   for 


other  valuables  for  the  convenience 
or  security  of  Ihe  owners,  which  the 
ttatei  unquestionably  might  do.  But 
it  seems  equally  clear  that  the  staM 
banks  were  not  intended  for  any  such 
purpose.  It  seems  to  be  supposed  in 
the  opinion  in  Ihe  principal  case  that,  in 
the  case  of  the  Essex  Bank,  there  was 
no  express  provision  allowing  it  to  keep 
depoaila  of  an.v  kind,  but  that  this  was 
Icfi  lo  general  implication  from  the  na- 
ture of  the  institution,  which  would  have 
much  the  same  force  as  an  express  pro- 
vision. We  notice,  however,  in  the 
argument  of  counsel  for  the  tiank,  that 

vision  for  receiving  deposits  for  safe- 
keeping, and  il  was  allowed  lo  discount, 

and  in  its  annual  or  stated  reports  lo 
the  state  aalhoriiies,  these  deposits  were 
required  lo  bo  speciflcally  set  forth,  which 
could  only  apply  lo  general  deposits, 
since  the  bank  conld  exercise  no  such 
functions  in  regard  to  apecial  deposits, 
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from  all  which  it  is  apparent  the  same 
argament  arises  as  in  the  case  of  the 
national  bank  charters,  that  an  express 
authority  being  given  to  receive  one 
class  of  deposits,  all  others,  ex  vi  terminiy 
are  excluded  upon  the  basis  of  the 
maxim,  expreasio  unius  est  exclusio  alte- 
riua.  It  is  not  claimed  in  the  opinion 
of  the  court,  in  the  Essex  Bank  caue, 
that  the  charter  of  the  bank  embraced 
any  authority,  even  by  implication,  to 
receive  these  special  deposits.  It  is 
placed  expressly  upon  the  ground  that 
the  bank,  by  its  constant  usage  and 
practice  in  accepting  such  deposits  by 
its  officers,  had  virtually  enlarged  its 
charter,  or  its  business  at  all  events,  so 
as  to  embrace  this.  This  all  seems  to 
us  an  entire  misconception  of  the  law 
of  corporations,  and  really  adopting  the 
law  applicable  to  natural  persons  in  its 
stead.  Much  of  the  argument  of  the 
court  in  the  Essex  Bank  case  goes  upon 
this  ground,  as  if  there  were  no  differ- 
ence between  the  case  of  a  natural  per- 
son and  a  corporation  in  regard  to  ex- 
tending its  business.  The  fact  is  that, 
so  far  /rom  the  cases  being  similar  or 
analogous  in  this  respect,  they  are  in 
direct  contrast.  A  natural  person  pos- 
sesses an  unlimited  power  of  extension 
and  change  in  regard  to  action  or 
business,  while  a  corporation  is  restrict- 
ed to  the  very  business  defined  in  its 
charter,  and  possesses  no  power  to  un- 
dertake any  other  without  the  express 
consent  of  the  state  and  of  the  corpora- 
tors. It  is  this  restricted  power  of  cor- 
porations which  enables  them  to  secure 
capital  by  affording  the  investors  a  sure 
guaranty  against  being  exposed  to  any 
other  hazards  than  such  as  are  defined 
in  the  charter.  The  subscriptions  to  the 
capital  stock  are  not  only  made  upon 
this  express  guaranty,  but  the  directors 
are  chosen,  and  all  the  officers  of  the 
corporation  are  appointed,  under  the 
same  express  limitation,  and  all  their 
powers  are  defined  under  these  express 
limitations. 


It  is  upon  this  ground  that  it  has  been 
so  often  held  that  any  fundamenul 
alteration  of  the  charter  of  a  corpora- 
tion, by  which  new  resp<insibilities  are 
assumed,  will  relieve  the  subscribers  to 
the  stock  from  payment ;  and  if  the 
shares  have  been  before  paid  up,  will 
enable  the  holders  to  restrain  the  cor- 
poration, by  injunction  in  equity,  from 
applying  any  of  the  moneys  of  the 
original  corporation  to  the  enlarged 
business,  as  where  a  railway  company 
have  obtained  a  modification  of  their 
charter  to  enable  them  to  build  or  buy 
steamboats  for  the  extension  of  the  line 
of  travel,  and  thus  rendering  it  mure 
complete  and  consequently  more  pro- 
ductive :  Hartford  ^  N,  H.  Rjf.  v.  Ciot- 
well^  5  Hill  383 ;  Stevens  v.  Rutland  ir 
Burlington  /2y.,  29  Vt.  545,  where  the 
question  is  very  exhaustively  and  learn- 
edly discussed  by  Bbnnktt,  Chancel- 
lor. We  have  collected  the  authorities 
upon  this  point  in  I  Railways  206,  <t 
8eq,j  which  we  cannot  otherwise  here 
enumerate  than  by  this  reference.  The 
same  views  are  maintained  in  NugfiU 
v.  The  Supervisors f.  19  Wallace  241. 
This  doctrine  is  established  beyond  all 
question  by  the  uniform  current  of 
authority. 

How,  then,  it  may  be  asked,  if  the 
business  of  a  corporation  cannot  be  fun- 
damentally changed,  even  by  act  of  the 
legislature,  so  long  as  one  shareholder 
dissents,  without  the  purchase  of  his 
shares  upon  his  own  terms,comes  it  about 
that  the  mere  subordinate  officers  of 
such  corporations,  the  cashiers  of  banks, 
or  the  station-masters  of  railways  (for 
the  case  would  be  the  same  if  these 
special  deposits  were  placed  in  the  safe 
of  a  railway  company  for  safe-keepin);), 
should  possess  the  power  of  committing 
the  responsibility  of  their  corporations 
to  an  entirely  new  and  extra-hazardous 
extension  of  their  legitimate  business  as 
defined  in  their  charters?  There  is  no- 
thing in  the  mere  practice  of  the  officers 
of  a  corporation  which  baa  any  tendeocj 
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Unc  or  fix  tho  responsibilily  of  the 
ration,  exrcpl  il  hnve  rercrcnce  to 
iroper  ond  leijitimBte  funuiioni  of 
curporaiiun!.  Wiiliin  ihe  proper 
:  or  [he  drfined  butines)  for  which 
-poration  ii  creilecl,  no  doubt,  llie 
;  or  practicB  of  the  moncjecl 
la  Bnil  wrvanM  ofsuch  eorporntion* 
cunirDlling  fort^e  in  tietlning  ihe 
n  of  (uch  H^nlkor  nervanu  in 
ng  ihe  corpornlions.  But  beyond 
tare,  and  dearly-dcflncd,  and  well- 

I  whatever  in  binding  the  corpora- 
for  Ihe  best  of  all  reasoni,  ihat  it 
matler  entirely  oniside  of  [heir 
er  funclions  and  Ic^iiimate  autho- 
aa  detined  in  the  charier  of  the 
oration,  to  which  all  per»on>  are 
d  to  refer  in  judging  of  the  autho- 
of  surh  agenls  and  servants  to  bind 

should  therefore  bo  shown  that 
natter  of  rereiring  ipcciiil  depositi 
■s  fairly  within  the  ran^  of  tha 
tens  of  the  corporation,  in  order  to 

the  practice  of  tlie  officers  of  the 
.  in  acceptin);  Ihcm  anj  force  in  Hx- 
he  responsibility  of  the  corporation. 
lhi!i,  we  believe,  it  will  be  impo.isi- 


r  rpecial  dcp 

the   proper   busir 

r  of  d 


:  only  o, 


r  both. 


which  it 


bank  ink!  husi- 

consiM  of  Ainerican or  foreign  coir, 
anal,  stnle  or  Tnunicipal  bondH,  or 
^r  or  cold  plate,  or  any  other  valua- 
conimodily  in  small  ?pace,  such  as 
or  cashmere  shawls.  The  bank 
lirei  no  property  in  such  depoijls  and 
lien  upon  them,  except  by  special 
;r«cl,  for  any  indebtedness  of  the 
uilor.  It  cannot,  therefore,  in- 
i»e  it!  discoonts  on  their  accounL. 
y  are  made  in  [hi*  form  often  when 


consisiint;  of  coin,  because  the  depositor 
is  unwilling  lo  trust  to  the  retponsibility 
of  Ihe  bank  alone.  He  prijfen  to  re- 
main the  owner  of  the  coin.  There  ii 
no  reason  why  these  deposits  should  be 
made,  or  should  ever  hare  been  mnde, 
in  bank),  because  of  their  feneral  basi- 
nesB  under  their  charters,  but  solely  on 
account  of  Iheir  posBessing  extra  meani 
of  keeping  such  deposits  safely:  and 
there  is  no  more  reason  for  rnlling  nueh 
packages  "dcposin,"  than  for  celling 
similar  parkaget  "  deposits,"  when  lett 
with  any  other  wnrehuuseman  for  safe 
custoily.  In  former  times  tho  bnnks 
were  the  only  places  where  such  valaa- 
blcs  could  be  mnde  safe  from  deprcln- 
tion.  Hence  the  officers  of  Ihe  hank, 
and  some  of  the  shareholders  probehly 
and  naturally,  would  avail  themselves  of 
the  proteclion  of  the  bank  vaults.      Bui 


sion  of  ihe  business  of  the  bank.     It 
no  business  of  the  bank  any 


md 


il  justly.  The  hank  derives  no  profit 
from  it  and  acquires  no  inieresl  in  iha 
deposits:  Er,iaile  Braum,  a  Deacon  91 ; 
Ex  /arte  Bond,  1  M.  D.  ii  0.  1 0  ;  and 
being  clearly  outside  of  its  proper  func- 
tions, erery  one  is  bound  to  treat  it  ns 
a  mere  indulgence  granted  hr  thenlficerg 
of  the  bank  to  its  friendn,  to  he  Accepted 
by  those  who  u<c  it,  wholly  at  iheirown 
risk.  There  is  no  reason  why  such  de- 
posits might  not  now  be  just  ns  well 
made  in  the  safe  of  a  railway  or  mnnu- 
funluring  corporation,  and  would  any 
one  claim  that  this  imposed  any  respon- 
sibility upon  such  corporations?    Surely 

In  >Mfn-  ».  TAt  £j..«  Banl,  Ihe 
court  seem  to  suppose  ihe  ca>hier  may 
bind  Ihe  bank  in  accepting  Ihe  parcel, 


of  it 


keeping.  This  seems  to  lis  an  entire 
denial  of  the  very  ground  upon  which 
the  court  fix  any  responsibility  upon  the 
bank.     I'or,  if  by  the  usage  of  the  bank 
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the  business  had  become  extended  so  as 
to  embrace  the  keeping  of  these  special 
deposits,  and  the  cashier  was  the  proper 
officer  to  accept  such  deposits,  and 
thereby  bind  the  bank,  he  must  of  neces- 
sity have  the  power  to  bind  the  bank  by 
his  acts  and  declarations  within  the 
ran^e  of  this  portion  of  his  employ- 
ment. If  he  could  bind  the  bank  by 
accepting  the  deposit,  he  could  equally 
hind  it  by  the  terms  of  the  acceptance, 
since  it  comes  equally  within  the  range 
of  his  employment.  To  argue  the  con- 
trary, seems  to  iis  in  conflict  with  the 
entire  law  of  agency  upon  this  point. 
The  agent  may  always  bind  the  princi- 
pal within  the  range  of  his  employment. 
If  this  had  l)ccome  the  proper  business 
of  the  bank  by  usage  and  practice,  then 
the  agent  employed  by  the  bank  to  re- 
ceive those  deposits  must,  from  the  very 
necessity  of  the  case,  have  authority  to 
fix  the  terms  of  the  acceptance,  whether 
to  keep  merely  at  the  risk  of  the  owner, 
or  to  keep  safely,  with  or  without  com- 
pensation. We  might  almost  as  well 
argue  that  the  cashier  may  receive 
general  deposits,  but  has  no  power  to 
fix  the  terms  of  their  acceptance.  If 
both  come  within  the  enlarged  functions 
of  the  bank,  then  the  authority  of  tho 
cashier  will  be  the  same  in  both. 

We  are  fully  aware  that  the  practice 
of  corporations  has  often  been  allowed 
to  extend  their  responsibility,  somewhat 
beyond  the  precise  terms  of  definition 
used  in  their  charters.  It  often  becomes 
almost  indispensable  to  give  the  range 
of  the  business  of  corporations  this  ex- 
tension in  order  to  escape  absurdities. 
It  is  upon  this  ground  that  the  courts 
have  felt  compelled  to  hold  railways  re- 
sponsible upon  contracts  for  transporta- 
tion off  their  immediate  lines.  But  this 
rule  of  the  extension  of  the  business  of 
a  corporation  by  the  acquiescence  of  the 
corporators  in  the  officers'  doing  busi- 
ness in  a  somewhat  wider  range  than 
the  terms  of  the  charter  seemed  to  have 
contemplated,   must    always    be    very 


clearly  shown,  and  must  never  be 
allowed  to  extend  to  any  business  of  in 
entirely  different  character :  AHeghmj/ 
City  V.  McClurkan,  14  Penn.  St.  81 ; 
Houldsworth  V.  EvanSf  L.  U.  3  Ho.  lAi. 
263,by  Lord  Cranworth  ;  British  Pro- 
vident Jns.  Co. ;  Ex  parte  Grady,  9  Jur. 
N.  S.  631.  It  is  here  said,  whirt  all  good 
lawyers  know,  that  where  there  is  a  de- 
fect of  capacity  in  the  company  to  do  the 
act,  the  power  cannot  be  created  bv  the 
express  agreement  of  the  shareliolderst 
nor  can  it  be  presumed  from  any  extent 
of  acquiescence.  But  where  only  cer- 
tain formalities  are  required  to  the  valid 
execution  of  the  act,  as  the  consent  of  a 
general  meeting  of  the  shareholders, 
that  will  be  presumed  from  Bcquics- 
cence.  This  is  unquestionably  the 
settled  rule  of  law  upon  the  !>ubjvct  at 
the  preseirt  time. 

Uow,  then,  can  it  be  argued,  with 
any  plausibility,  that  these  banks  of  dis- 
count and  deposit  have  no  defect  of 
authoritvto  become  warehousemen  for 
the  safe  custody  of  valuable  parcels? 
For  it  is  impossible  to  argue,  with  plao- 
sibility  even,  as  we  have  before  inti- 
mated, that  this  function  is  any  more 
nearly  connected  with  the  appropriate 
duties  of  banks  than  of  railways.  It  is 
a  business  entirely  distinct  from  that  of 
either,  except  that  railways  keep  ware- 
houses for  the  safe  deposit  of  goods 
awaiting  transportation  or  delivery. 
And  banks  keep  vaults  for  the  safe  cus- 
tody of  their  own  coin  or  bills,  or  other 
valuable  papers,  and  also  for  the  safe 
keeping  of  their  collateral  securities, 
which  is  the  only  form  in  which  a  bank 
of  discount  and  deposit  can  become  re- 
sponsible for  the  safe  keeping  of  an; 
special  deposit — that  is,  when  the  de-/ 
posit  is  accepted  as  security.  In  ever; 
other  case  the  deposit  is  with  the  ofSccr 
accepting  it,  and  not  with  the  bank,  and 
his  placing  it  among  the  securities  of 
the  bank  is  wholly  unauthorized  so  far  as 
the  corporation  is  concerned.  It  is,  too, 
superadding  to  the  legitimate  fanctioni 
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bank. 


only  a  iliatinct  buai- 
md  one  having  no  proper  con- 
1  with  Ih.t  or  Die  bank,  bui  one 
<(  a  very,  dnngeroui  chnracler. 
business  of  keeping  spcclHl  de- 
has  become  ao  exieniive  anil  so 
-ou<  to  the  banks  that  it  has  be- 


disii 


cupalioi 


n  the   c 


ivh  lar|,'e  capital  i>  inrested,  and 
lire  prccautioni  are  taken,  alto- 
'  iiiconsiitcnt  with  ihe  ordinary 
■.ss  of  banking,  which  only  shons 
clearly  Ihe  miiuke  in  allowing  to 

ii  Id  the  lianka.  It  seems  to  us, 
Me,  thai  if  the  courw  have  been 
d,  by  ihe  exigencies  of  one  clasi 
tiness,  at  an  early  day,  in  ndopl  a 
a(  law  inconsistent  wilh  the  ac- 
ledl.'ed  principles,  applied  to  anal- 

quefitions,  it  is  lime  to  recede  fronl 
isiiiun  when  the  demands  of  (hat 
>r  biuiinesi  have  broaghl  about  such 
;es  as  no  longer  to  require  Ihe  pn>- 
n  of  tbe  cxcepiional  rule  of  law. 
r  anything  is  clear  upon  principle, 
ms  lo  us  this  is,  if  ive  have  made 
Ires  underetooil.  And  wo  mail  bs 
ed  to  express  our  gratification  that 
Durl,  in  the  principal  case,  have 
he  self-reliance  to  place  this  qaes- 
ipon  what  we  believe  every  lawyer 
ecogniseas  jta  tme  basis,  and  lodii- 
il  ■  course  of  decisions  obvionsly 
olatian  of  principle,  and  resting 
rupon  the  Essex  Bank  case,  which 
a  originally   lo  have  been  decided 

if  any  case  ever  was  ;  and  that  i« 
i  maxim  which  hai  ever  received 
I  coantenance  from  the  cnnrta  so 
I  its  literal  import  is  concerned  ; 
!NBOROUon,  Ch.  J.,  in  hkennood 
dkaow.  3  M.  &  S.  396,  397,  and 

citeil  in  Broom'f  Leg.  Maxims  1 04. 
e  Coorl  of  Appeals  of  New  York,  in 

Natiaaal  Bank  of  Lgoas  v.  Ocean 
iHoi  Banle,  reported  in  the  Legal 
tte,  S3d  April  IS75,  decide  a 
ion  very  «imilir  lo  thai  in  the  prih- 

case,  hat  place  their  decision,  SdaI- 

^oL.  xxm.— 41 


ly,  npoa  Iho  ground,  (hat  If  the  power 
of  the  bank  lo  accept  special  deposits  be 
conceded,  it  is  clear  that  the  cashier  and 
other  Kcneral  executive  officers  of  the 
bank  have  no  authority  lo  bind  the 
bank  by  their  acceptance,  and  upon  Ibia 
point  lent  the  case  down  fur  a  new 
trial,  tenerring  the  broad  question  of 
the  capacity  of  the  bank  to  make  any 
such  contract,  for  consideration  when  it 
become  necenaary  to  decide  it.  But  iha 
court  review  the  cases  and  discuss  the 
principles  bearing  on  the  latter  question 
in  a  very  thoraugh  manner,  and  with  an 
obvious  tendency  lo  ihe  same  conclusion 
we  have  aitcmpted  lo  vindicate,  so  that 
we  can  entertain  no  reasonable  doubt 
that  the  court  will,  finally,  reach  that 
conclusion.  Indeed  we  can  scared/ 
comprehend  how  Ihe  court  could  reach 
the  conclusion  they  did,  except  upon  ihc 
groond,  Ihat  accepting  special  depositi 
is  not  Ihe  natural  and  tegitimale  busi- 
ness of  the  national  banks,  or  of  any 
other  mere  banks  of  discount  and  depo- 
sit. The  court  here  ciie  from  ths 
opinion  of  CouLTsn,  J.,  in  IJoyit  r, 
Wtit  Branch  Bank,  IS  I'enn.  St.  171, 
with  apparent  approbation,  language 
which  seems  to  us  lo  cover  the  whole 
conlroTersy :  "It  was  never  designed 
by  the  provisions  of  the  slaiule  that  lh« 
bank  should  be  converted  into  a  kind 
of  pawnbroker  shop."  The  language 
of  Lord  Selborne,  Chancellor,  in 
Grtat  Enalera  flui/imj  v,  Tarntr,  Law 
Itep.  8  Ch.  App.  193,  mny  be  regarded 
at  a  very  brief  and  com  pre  hens  ire  slnte- 
ment  of  the  law  applicable  to  this 
question.  "The  company  is  a  mere 
abslraclioo  of  law.  All  llinl  it  doe>,  all 
that  the  law  imputes  lo  it,  as  its  act, 
must  be  that  which  can  be  legally  done, 
within  the  powera  vested  in  it  by  Uw, 
Consequently  an  act  which  is  u/(ra  cirei, 
and  unaulhoriicd,  is  not  an  act  of  ths 
company,  in  such  a  sense,  as  that  the 
consent  of  the  company  to  that  act  can 
be  pleaded." 

We  have  not  deemed  it  expedient  to 
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go  much  into  other  questions  of  Irw, 
>vhich  will  arise  in  this  class  of  cases, 
where  tlie  responsibility  of  the  bank,  as 
bailee,  is  recognised.  They  are  in  the 
main,  not  attended  with  much  difficulty, 
and  have  been  very  much  discussed  in 
manv  recent  cases.  If  the  bailment  is 
gratuitous,  and  no  special  undertaking 
on  the  part  of  the  bailee  for  safe  keep- 
ing, he  can  only  be  held  responsible  in 
cases  of  very  obvious  negligence  such 
as  no  careful  man  Would  be  guilty  of  in 
his  own  affairs  of  like  character.  The 
question  of  presumption,  or  burden  of 
proof,  upon  this,  and  many  other 
questions  connected  with  the  law  of 
bailments,  is  left  by  the  decisions,  in  too 
much  uncertainty  and  conflict  to  be  en- 
countered at  the  close  of  a  long  note. 
And  it  is  never,  or  but  seldom,  a  ques- 
tion   of    much    practical    importance. 


Good  lawyers  will  not  generally  feel 
compelled  to  allow  their  cases  to  turn 
upon  the  mere  refinements  of  the  har- 
den of  proof  and  prhnd  facie  presump- 
tions, when  they  possess  substantial 
merits  beyond  all  this.  Any  bailee  who 
does  not  warrant  the  success  of  his  un- 
tertaking,  like  carriers  and  innkeeper*, 
perhaps,  may  exonerate  himself  for  not 
restoring  the  thing  bailed,  by  showin;: 
that  it  was  taken  from  hira  bv  rohherv 
or  theft  without  his  fault,  and  that  is 
to  be  so  regarded  when  his  own  goods 
suffer  in  the  same  wav  at  the  same  time. 
And  even  where  the  bailee  can  give  no 
account  of  the  loss,  or  how  it  happened, 
he  is  still  exonerated  if  he  took  such 
care  as  the  nature  of  the  bailment  re- 
quired, and  the  goods  have  been  ab* 
stracted  without  his  fault. 

I.  F.  B. 
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Court  of  Appeals  of  Mart/land. 

BROWN  AND  OTTO  v,  WERNER. 

A  division  wall  may  become  a  party-wall  by  agreement,  either  actual  or  pre- 
sumed ;  and  although  such  wall  may  have  been  built  exclusively  upon  the  land  of 
one,  if  it  has  been  used  and  enjoyed  in  common  by  the  owners  of  both  houses  for  a 
period  of  twenty  years,  the  law  will  presume,  in  the  absence  of  evidence  showing 
that  such  use  and  enjoyment  was  permissive,  that  the  wall  is  a  party-wall.  lo 
such  cases  the  law  presumes  an  agreement  between  the  adjacent  owners  that  the 
wall  shall  be  held  and  enjoyed  as  the  common  property  of  both. 

An  action  was  brought  to  recover  damages  for  injuries  done  to  the  plaintiff's 
house  by  the  careless  and  negligent  manner  in  which  the  house  of  the  defendant, 
next  adjoining,  was  improved,  and  for  the  direct  losses  consequent  upon  surh  in- 
juries, sustained  by  the  plaintiff  in  his  trade  and  business.  The  plaintiffs  house 
was  injured  by  the  partial  falling  in  of  the  division  wall  between  the  two  houses ; 
and  this  was  caused  by  digging  too  near  the  wall  for  the  purpose  of  deepening  the 
cellar  under  the  defendant's  house.  No  notice  was  given  by  the  defendant  of  hij 
intention  to  deepen  the  cellar,  and  evidence  was  offered  to«how  that  the  excava- 
tion was  done  in  a  careless  and  negligent  manner.  Evidence  was  also  offered  to 
chow  that  the  business  of  the  plaintiff,  who  kept  an  ice-cream  saloon  and  made 
cakes  and  other  articles  in  that  line,  was  interrupted  for  several  days  :  Held^ 

That  the  plaintiff  was  entitled  to  recover  such  damages  as  would  be  sufficient 
to  reinstate  the  wall,  and  the  house  in  as  good  condition  as  they  were  prior  to 
the  injury,  and  to  compensate  him  for  the  loss  consequent  upon  the  intermp:ion 
of  his  business. 
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're  II  builder  or  contractor  telccta  hit  own  workmen  nnd  hni  the  immeiliate 
1  over  the  vrurk,  ami  directs  Ihe  manner  in  which  it  shall  be  ilone,  snch 
-  or  contractor  is  responsible  for  injnnei  resulting  Trom  the  carelta*  )ind 
mt  manner  in  which  the  work  ia  done. 

n  nclion  to  recover  dumai-ct  for  injurici  done  the  plainlilTa  hoase  by  the 
3  and  negligent  manner  in  which  the  riefendent'a  bouie,  next  adjoining,  wai 
■ed,  i(  ia  competent  for  the  plaintiff  to  introdoce  evidence  to  show  the  usual 
ofhia  bosinesa  prior  lo  Ihe  injuriea,  ibe  declaration  having  alleged  thai  (he 
was  so  injured  as  lo  prevent  the  plaintiff  from  carrying  on  hia  business  for 
I  dsvs,  whereby  ho  sustained  loss  and  damage,  tc. — snrh  allcgalion  ia  a 
I  claim  for  damages  eonaeijaent  upon  the  interruption  of  Che  plaintiff's  trada 
isiness  by  the  wrongful  act  of  the  defendant. 

'PEAL  from  tlie  Superior  Court  of  Baltimore  city. 
Lia  Buit  waa  brought  to  recover  damages  for  injuries  done 
e  appellee's  house  on  East  Baltimore  street,  by  the  care- 
and  negligent  manner  in  which  the  house  of  the  appel- 
Otto,  next  adjoining,  was  improved ;  and  for  the  direct  losSes 
iquent  upon  such  injuries  sustained  by  the  appellee  in  his 
:  and  business. 

le  appellee's  house  was  injured  by  the  partial  falling  in  of  the 
ion  wall  between  the  two  houses,  and  this  was  caused  by  dig- 
too  near  said  wall,  for  the  purpose  of  deepening  the  cellar 
r  Otto's  house.  No  notice  was  given  by  the  appellant,  Otto, 
i  intention  to  deepen  the  cellar,  and  evidence  was  offered  to 
that  the  excavation  was  done  in  a  careless  and  negligent 
icr.  The  appellee's  house  was  built  more  than  twenty-five 
i  before  the  injuries  complained  of,  and  during  all  this  time, 
livision  wall  had  been  used  for  the  common  support  of  the  two 
es,  the  joists  of  the  appellee's  house  resting  upon  the  wall. 
plaintiff  also  offered  in  evidence,  a  deed  of  the  property,  one 
le  boundaries  in  which,  it  was  stated,  called  for  the  division 
in  question. 

'^ilUam  A.  Stewart,  for  the  appellants,  cited,  Washbume  on 
ments  451 ;  2  Washburn  on  Real  Prop.  77 ;  2  Bouvier's  Inst., 
1615;  Mayne  on  Damages  237  ;  Jones  v.  Qooday,  8  Mees. 
els.  146  ;  Hoiking  v.  Phillipt,  3  Exch.  168. 

harlea  Q.  Kerr  and  Reverdy  Johnson,  for  the  appellee,  refer- 
.0  3  Kent's  Comm.  437,  488  ;  Washbume  on  Easements  and 
iludea  454;  Wyatt  v.  Harrison,  3  Barn.  &  Ad.  871 ;  Bodd  v. 
ne,  1  Adol.  &  Ellis  493. 
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iie  opinion  of  the  court  was  delivered  by 
DBINSON,  J. — The  court  instructed  the  jury,  that  iftheyshoi 
tiie  wall  between  the  two  houses  to  be  a  party-wall,  and  il 
tcfcndiint  Oito  employed  the  defendant  Brown  to  improve  I 
ling,  and  wiili  a  view  to  such  improvement,  without  giving  not 
e  plaintiff  of  such  intention,  the  cellar  of  Otto's  house  was  li 
V  the  foundation,  and  that  the  same  was  done  so  carelessly  a 
gently,  that  portions  of  the  said  wall  fell  in,  and  caused  inju 
lerportionsof  thesaid  wall  of  the  plaintiffs  house,  and  bazan] 
iilling  in  of  the  entire  wall,  so  as  to  make  the  occupation 
ilaintifT'a  house  dangerous,  and  that  he  was  for  some  da 
le  to  carry  on  his  business,  then  the  plaintiff  was  entitled 
'er  such  damages  as  would  enable  him  to  reinstate  the  wall  ai 
;  itself,  in  as  good  condition  as  they  were  before  the  injur 
OS  would  compensate  him  for  the  loss  consequent  upon  t1 
ruptipn  of  his  business. 

<  the  granting  of  this  instruction,  and  to  the  refusal  to  grs 
everal  prayers  offered  by  them,  the  defendants  excepted. 
le  court's  instruction  is  objected  to  in  the  first  place,  on  ll 
id  that  there  was  no  evidence  from  which  the  jury  could  fii 
fall  between  the  houses,  was  a  party-wnU,  but  it  docs  r 
ir  from  the  record,  that  this  objection  was  made  below,  ai 
inot  therefore  be  made  in  this  court.  The  question,  howeve 
isented  by  the  defendants'  second  and  fourth  prayers,  and 
nes  necessary  for  us  to  determine  whether  there  was  any  e\ 
3  from  which  the  jury  could  find  the  wall  to  be  a  party-*al 
appellants  contend  that  there  was  not,  because  the  appellet 

shows,  that  the  wall  was  built  exclusively  upon  the  land  ( 
ppellant  Otto.  Without  attempting  a  precise  definition  t 
erm  "party-wall,"  it  is  sufficient  to  say,  that  ordinarily 
s  a  wall  built  partly  on  the  land  of  one  and  fiartly  on  the  kt 
other,  for  the  common  benefit  of  both,  in  supporting  timber 
in  the  construction  of  contiguous  buildings.  If  the  chnract 
e  wall  in  question  depended  solely  upon  the  appellee's  dee 

might  be  some  ground  for  the  appellant's  contention.  But 
'on  wall  may  become  a  parhf-wall  by  agreement,  either  actiu 
etumed,  and  although  such  wall  may  have  been  built  cxcli 
r  upon  the  land  of  one,  if  it  has  been  used  and  enjoyed 
ion  by  the  owners  of  both  houses  for  a  period  of  twenty  f/far 
iw  will  presume  in  the  absence  of  evidence  showing  that  sqi 
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nd  enjoyment  vat  permuiive,  that  the  wall  is  a  party-wall. 
ch  cases  the  law  presumes  an  agreement  between  the  adjacent 
rs,  that  the  wall  shall  be  heM  and  enjoyed  as  the  common 
rty  of  both.  In  Dowling  et  at.  v.  Henningt,  20  Mil.  184, 
ourt  said  :  "From  our  examination  of  the  authorities  bear- 
pon  the  question  under  consideration,  we  have  concluded  that 
linterrupted  enjoyment  and  use  of  the  alley  and  alley  walls 
e  period  shown  by  the  evidence,  raises  the  presumption  of 
il  grants  for  auch  enjoyment  for  the  time  the  two  houses 
i  be  capable  of  safe  and  bene6cittl  occupation,  and  that  the 
lants  had  no  authority  to  interfere  with  the  alley  or  walla, 
ut  the  consent  of  the  appellee,  unless  he  could  do  so  without 
'  to  his  possession  :"  Brown  v.  Windnor,  1  Cromp.  &  Jer- 
?Jio  V.  Del  Vecchio,  6  Duer  17  ;  Campbell  v.  Metier,  4  Johns. 
34. 

this  case,  the  wall  in  question,  was  a  common  nine  ineh  divi- 
uall  between  the  two  houtet,  and  it  appears  that  the  appellee's 

was  built  into  and  rested  upon  said  wall,  and  that  this  uter 
njoyment  had  continued  for  more  than  twenty  yeart.  In  the 
ce  then  of  evidence,  to  show  that  this  user  was  by  license 
y,  we  think  there  was  proof  from  which  the  jury  might  find 
be  a  party-wall. 

e  rule  in  regard  to  the  measure  of  damages,  was  correctly  laid 
by  the  court.  The  action  was  for  a  tort,  and  the  plaintiff  was 
ed  to  recover  for  all  damages  naturally  or  necessarily  flowing 
the  wrongful  acts  of  the  defendants;  and  if  hia  house  was  in- 
i  by  the  careless  and  negligent  manner  in  which  the  appel- 
improvcd  the  adjoining  house,  he  was  entitled  to  recover  such 
ges  as  would  be  sufficient  to  reinstate  the  wall  and  the  house 
good  condition  as  they  were  prior  to  the  injury, 
e  fifth  prayer  was  properly  refused.  It  asserts  as  a  proposi- 
if  law,  that  if  Otto,  the  owner  of  the  house,  and  Brown,  the 
jctor,  employed  skilful  persons  to  dig  the  cellar,  and  under- 
he  wall,  the  plaintiff  was  not  entitled  to  recover:  in  other 
1,  that  he  must  look  to  the  excavator  and  bricklayer  for  dam- 

if  any  were  sustained.  No  authority  was  referred  to,  nor 
we  been  able  to  find  any,  in  support  of  this  proposition.  On 
ontrary,  we  take  the  law  to  be  well  settled,  that  where  a 
!r  or  contractor  selects  his  own  workmen  and  has  the  imme- 
control  over,  and  directs  the  manner  in  which  the  work  shall 
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!  <Ione,  such  builder  or  contractor  is  responsible  for  injuries  resi 
g  from  the  careless  and  negligent  manner  in  \rhich  tlie  worl 

Evidence  was  offered  by  the  plaintiff  to  maintain  the  issue  on 
irt,  and  testifying  in  his  own  behalf,  stated  that  he  kept  an 
earn  saloon,  and  made  cakes  and  other  articles  in  that  line. 
lunsel  then  asked  him  the  following  question  :  "  What  were 
■ual  profits  of  your  business  before  the  accident  occurred  ?"  ' 
<urt  permitted  the  question  to  be  asked. 

The  question  was  properly  admitted.  It  is  objected  to  on 
'ound  that  the  declaration  does  not  claim  damages  for  losses : 
ined  by  the  plaintiff  in  the  interruption  of  his  trade  and  b 
;ss.  In  this  we  do  not  concur.  It  charges  the  defendants 
ily  with  injuring  the  house  of  the  plaintiff,  but  so  injurin; 
as  to  prevent  him  from  carrying  on  his  business  for  several  di 
*  •  whereby  the  plaintiff  sustained  loss  and  damage,  ic."   II 

a  direct  allegation  that  his  business  was  interrupted  by 
rongful  acts  of  the  defendants,  and  a  claim  for  damages  on  acco 
'  same. 

Judgment  affirmed 

Stewart,  J.,  dissented. 


Supreme  Judicial  Court  of  New  ffamps/iire, 
JEWELL  V.  GRAND  TRUNK  RAILWAY. 

CommoD  carriers  «re  bound  to  deliver  freight,  consigned  In  them  fortr«n!pi 
in,  at  B  plnce  Ruiloble  an<l  rensotiftlile  for  Ihe  con'>icnee  In  recei>e  il ; 
lelhcr  any  t;iven  place  aniwers  this  requirement  a  ■  quejiion  for  the  jar]',  n 
oper  instruclions  from  the  rourl. 

The  rule  vrould  be  the  SHinc  if  ihcir  liahility  r9  common  curriers  hail  (r 
111  the  f-oodi  remHined  in  their  possession  as  wn  rehouse  men  or  deposilnrirt. 
The  liability  of  a  mosler  for  the  neglicence  of  his  serTanls  eilendo  only  lo 
Is  or  omissiong  at  come  wiihin  the  scope  of  ihe  servanl's  employmenl.  Tl 
re,  where  the  servant  of  a  railway  corporation,  not  having  nathority  fmn 
rporatioii  to  employ  other  servants,  eniia^t^d  one  G.  lo  assist  him  in  nxxi 
ate  of  crockery,  and,  (hroui;h  the  neglicenca  or  inefficiency  of  G.,  comi 
ith  the  carelessness  of  tiie  servant,  the  crate  was  oierlnrned,  acrikini;  the  p 
f,  whereby  il  was  cliimeil  he  suffered  a  severe  injury— /Wrf,  That  the  cor| 
in  was  not  liable  for  ilie  net'liyence  of  G.,  nor  for  Ihe  fault  of  their  servsr 
nploying  G.  to  assist  him,  even  admitting  G.  lo  have  been  an  unsuitable  am 
nper  person  to  engage  for  that  service 

If  the  eonsi|;nee  of  goods  accepts  a  delivery  at  a  place  or  in  a  manner  diTi 
im  what  a  commoD  carrier  is  liable  by  law  to  deliver  them,  the  businesi  o 
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them  become)  from  that  (ime  his  bminns,  and. the  cirricr  cannol  be  held 
or  ihe  BcU  or  oinisnium  of  those  emnlnjed  lo  do  Ihc  work, 
n  Ihe  duly  of  ■  romniDn  carrier  a*  lo  Ihc  delivery  of  freight  has  ended,  no 
or  practice  of  his  lervttni  ja  aisisting  conait^nees  in  moving  or  loading  their 
aa  alfecl  the  principal., 

■E,  commenced  in  the  lifetime  of  Levi  D.  Jewell,  who  died 
:  the  trial,  to  recover  damages  for  a  personal  injtiry  to  the 
led  alleged  to  have  been  caused  by  the  carelessness  and 
:t  of  Thomas  Monnegban,  an  employco  of  the  dcfciiditnts,  In 
ng  out  and  placing  upon  the  platform  of  the  defendants' 
t-house,  at  Gorham,  N.  H.,  a  crate  of  crockery  belonging  to 
Plaisted,  of  Jefferson.  Plea,  the  general  issue. 
I  plaintiff,  who  was  the  nidow  of  the  deceased,  and  was  bis 
it  the  time  of  the  injury,  was  offered  as  a  witness  by  her 
■1.  The  defendants  objected  to  her  testifying  on  the  ground 
jmpetency,  but  the  court  allowed  her  to  testify  ;  to  which  the 
lantB  excepted.  The  court  was  of  the  opinion  (ami  so  stated) 
er  examination  would  not  (and  it  did  not)  lead  to  any  viola- 
r  marital  confidence. 

ppeared  that  on  November  24th  1869,  the  deceased  was  in 
iploj  of  Mr.  Thompson,  of  the  Glen  House,  who  sent  him  on 
ay  with  a  four-horse  team  to  the  defendants'  depot,  at  Gor- 
:o  obtain  some  freight.  When  he  arrived  at  the  freight- 
he  found  the  team  of  Mr.  Plaisted  backed  up  to  the  plat- 
.t  a  point  nearly  opposite  the  freight-house  door,  and  two  men 
isted's  employ  were  there.  Said  Jewell  backed  his  team  up 
platform  from  four  to  six  feet  to  the  right  of  Pluisted's  team, 
pon  bis  freight  being  pointed  out  to  him  bysaiil  Monneghan, 
ik  it  and  loaded  it  into  his  wagon.  Flaisted's  freight  con- 
of  said  crate  of  crockery,  weighing  620  lbs.,  and  several 
r  articles,  which  Monneghan  had  pointed  out  tn  his  men 
\.  Garland  and  John  Nutter)  inside  the  freight- house,  and 
,  with  the  exception  of  the  crate,  they  had  taken  and  loaded, 
id  requested  Monneghan  to  assist  in  wheeling  the  crate  to 
atform.  He  did  so,  u.sing  a  pair  of  low  warehouse  trucks, 
;ghan  wheeling  the  trucks  and  Garland  steadying  the  crate 
□oved  along.  In  unloading  it  from  the  trucks  on  lo  the 
rm,  the  crate  tipped  over,  and  one  corner  of  it  bit  Jewell  on 
;ht  shoulder  and  injured  him.  Said  Jewell  waa  then  stand- 
lon  the  ground  between  the  platform  and  the  hind  end  of  his 
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I  adjusting  the  tail-board,  the  space  hetween  being  just  v 
h  Tor  him  to  stand  in.  The  platform  was  about  eight  I 
and  as  Jewell  stood  on  the  ground  it  was  nearly  as  high 
nulders.  The  bottom  of  his  wagon  was  about  on  &  level  n 
atform.  The  crate  was  about  4^  feet  long,  3  feet  wide,  f 
[  feet  thick,  and  was  loaded  lengthwise  upon  the  trucks,  and 
ling  it,  it  was  necessary  to  set  it  upon  the  end.  In  so  du 
fid  attempted  to  hold  it,  but  in  consequence  of  the  carrli 
f  Monneghan  in  depositing  it  upon  the  platform,  or  of 
iency  of  Garland  in  holding  it,  or  for  both  of  these  rcaso 
t  over,  hitting  Jewell  as  before  stated,  and  leaving  abom 
of  the  crate  projecting  beyond  the  edge  of  the  platfoi 
ed's  freight  arrived  at  Gorbatn  depot  the  preceding  day,  t 
iken  out  of  the  cars  and  set  apart  for  him,  or  placed  for  s 
ig  in  the  defendants'  freight-house,  about  80  feet  from  wh 
gon  stood  at  the  time  of  the  injury,  and  about  18  feet  from 
and  remained  there  until  it  was  pointed  out  to  his  men 
eghan.  It  did  not  appear  that  any  goods  or  other  ohstr 
as  between  Plaisted's  freight  and  the  place  where  hiswaj 
Monneghan  was  employed  as  porter  for  the  defendn 
the  station  at  Gorham,  and  had  been  for  many  years.  I 
n  regard  to  freight  was  to  unload  it  from  the  cars,  put  it 
;onvenient  place  inside  the  freight-house,  keeping  each  ira 
t  by  itself,  and  when  called  for  to  point  it  out  to  the  consigi 
sliver  it,  so  far  as  the  defendants  were  bound  in  taw  to  ilcli 
ler  at  that  point  or  upon  the  platform  outside  or  elsewhc 
as  H,  Cooper,  the  defendants'  superintendent,  testified  tl 
no  part  of  Monneghan's  duty  or  service  for  the  defends; 
iver  freight  upon  the  platform,  or  to  load  it  for  the  coiisij 
ut  he  did  not  deny  that  it  was  Monneghan's  duty  to 
ver  it  was  incumbent  on  the  defendants  to  do  in  the  mut 
vering  freight  at  Gorham. 

I  plaintifTs  evidence  tended  to  show  that  it  was  the  ordins 
1  of  Monneghan  to  move  heavy  articles  like  this  crate 
■.ry  from  inside  the  freight-house  to  the  platform  when  ih 
called  for,  and  deliver  them  there;  but  the  defendants'  e 
tended  to  show  that,  at  the  request  of  the  consignees,  wh 
heruiae  engaged,  he  had  occnsionally  assisted  in  moving su 
s.  The  plaintiff  did  not  claim  that  the  defendants  wf 
to  furnish  assistance  in  loading  this  crate  upon  Mr.  Pla 
earn. 
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>n  the  question  of  liability,  the  defeiidante'  couneel  requested 
urt  to  instruct  the  jury, — 

rhat  if  Plaisted's  freight  was  received  at  the  Gorham  depot, 
led,  and  carefully  set  aside  in  the  defendants'  warehouse,  ia 
e  reasonably  accessible  to  the  owner  when  called  for,  and  the 
W.13  pointed  out  to  him  when  called  for,  the  defendants' 
a  to  making  delivery  of  the  same,  or  of  forwarding  it  further, 
,  an  end;  that  the  defendants  were  under  no  legal  obligation 
liver  it  upon  the  platform  outside  of  their  warehouse,  or 
d  it  upon  the  consignee's  wagon,  and  cannot  be  held  liable 
otmeghan'a  acta  in  wheeling  out  the  crate  of  crockery  to 
iitfonn  after  pointing  it  out  as  aforesaid,  as  this  would  be 
vice  the  defendants  had  contracted  or  were  bound  to  do  for 
[k1  ;  that  in  doing  this  service,  Monneghan  would  not  be  the 
it  of  the  defendants. 

rhat  in  order  to  hold  the  defendants  liable,  the  jury  must 
lat  Monneghan  was  their  servant,  and,  in  performing  the  act 
ic'ling  the  crate  of  crockery  to  the  platform,  was  acting  within 
Qpe  of  his  employment  as  such  servant,  and  that  his  carcless- 
3  such  servant  in  wheeling  or  in  unloading  said  crate  caused 
ip  over  and  injure  the  deceased. 

i'hat  the  defendants  are  not  liable  for  any  negligence  or  care- 
as  of  said  Garland;  that  he  was  not  the  servant  of  the  defend- 
ed they  are  in  no  respect  liable  for  bis  acts. 
That  even  if  the  defendants  wore  bound  as  a  matter  of  lair 
iver  Plaisted's  freight  on  the  platform,  still,  he  or  his  team- 
light,  if  he  chose,  receive  the  delivery  of  it,  inside  thefreight- 
;  that  the  testimony  of  Garland  and  Monneghan  is  competent 
ice  from  which  the  jury  may  find  that  the  Plaisted  freight  was 
;  delivered  and  accepted  in  the  freight-house;  and  if  it  was  thus 
red  and  accepted,  then  the  question  whether  or  not  the  de- 
Its  were  bound  to  deliver  it  on  the  platform  or  elsewhere  does 
ise  in  the  case,  and  the  jury  need  not  consider  that  matter  at 
nd  in  such  case  Monneghan's  act  in  wheeling  out  and  assist- 

unloading  the  crate  would  be  his  own  voluntary  matter,  the 
lants  not  being  responsible  even  if  he  was  careless  in  doing  it. 
e  court  did  not  give  these  instructions  except  in  a  modified 
as  indicated  in  the  opinion.  The  jury  were  instracted  to 
r  certain  questions,  which  are  also  sufficiently  indicated  in 
tin  ion. 

XXIII.— 4« 
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The  jury  found  a.  verdict  for  the  plaintifT,  assessing  damages 
$960,  which  the  defendants  moved  to  eet  aside;  and  the  questi 
arising  on  that  motion  were  reserved. 

Burns  <f  Heywood  (with  whom  was  TwHchelt),  for  the  plain 
cited  Sedgwick  on  the  Measure  of  Damages  654,  note;  Klii 
Central  R.  Jt.  v.  Barron,  5  Wall.  90. 

Ray  ^  Drew  (with  whom  was  (?.  A.  Bingham),  for  the 
fendanto,  cited  ^foge8  v.  B.  ^  M.  R.  R.,  32  N.  H.  523;  .Smili 
JV.  ^  L.  Ji.  R.,  27  N.  H.  86;  Flower  v.  Adam,  2  Taunt.  3 
Marble  V.  Worcester,  4  Gray  395-397  ;  Cook  V.  CharleitoKti, 
Ma:ss.  80;  Tutein  v.  HurUy,  98  Mass.  211. 

Smith,  J. — The  defendants'  6rat  request  for  instmctions  to 
jury  was  properly  refused.  It  assumes,  as  a  matter  of  law,  t 
the  warehouse  was  a  reasonable  place  to  require  Plaistcd  to  ace 
the  delivery  of  his  freight.  The  instructions  of  the  court  were. 
Buhstance,  that  the  defendants  were  not  hound,  as  a  matter  of  1 
to  deliver  the  crate  upon  the  platform  outside  the  freight-liot 
neither  had  they  a  right,  as  a  matter  of  law,  to  deposit  it  in 
freight-house  and  compel  PInistcd  to  receive  it  there;  but  tl 
were  bound  to  deliver  the  freight  in  a  convenient  and  suitable  pi 
in  which  it  was  reasonable  for  them  to  compel  Phiisted  to  rec* 
it,  which  might  be  inside  the  freight-house,  or  upon  the  platf* 
outside,  or  elsewhere.  It  is  a  question  for  the  jury,  under  the  i 
cumstances  of  each  particular  case,  to  say  what,  under  proper 
Btructions  from  the  court,  would  be  reasonable  in  this  respect,  i 
this  irrespective  of  the  question  whether  the  defendants  were  Ii3 
to  Plaisted  as  common  carriers  or  depositaries.  I  do  not  thint 
necessary  to  inquire  whether  the  defendants,  at  the  time  of  1 
.  accident  to  Jewell,  were  liable  to  Plaisted  in  the  one  capaeitr 
the  other  ;  for  in  whichever  capacity  they  were  liable  they  w 
bound  to  deliver  the  goods  to  Plaisted.  This  might  have  been 
pointing  them  out  to  him  in  their  warehouse,  provided  that  v 
reasonable;  or  it  might  have  been  by  delivering  them  elscwhe 
provided  that  were  reasonable,  as  the  jury  might  find.  The  per 
when  the  liability  of  railroads  as  common  carriers  ends  was  vt 
fully  discussed  in  Moses  v.  Boston  ^  Maine  Railroad,  32  N. 
523,  and  their  liability  as  depositaries  was  abo  fully  discussed 
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r.  Nashua  ^  Lowell  Railroad.  27  N.  H.  86  ;  and  we  see  no 
n  to  review  the  law  as  laid  down  in  those  cases. 
defendants'  second  and  third  requests  for  instructions  were 
tially  granted  in  the  instructions  by  the  presiding  justice  to 
■j;  but  tlie  quali6cation,  that  the  defendants  would  be  liable 
negban,  in  the  exercise  of  ordinary  care,  ought  to  have 
I  a  fitter  person,  and  ought  not  to  have  permitted  Garland 
t  him,  if  they  should  find  the  accident  was  owing  to  the  care- 
\  of  Garland,  1  think  was  erroneous.  The  declaration 
an  injury  done  the  plaintiff  by  the  defendants'  servant. 
;han,  in  carelessly  wheeling  out  and  placing  on  the  platform 
te  of  crockery.  There  is  no  allegation  that  it  was  done  by 
d,  or  that  Garland  was  a  servant  of  the  defendants,  or  that  ■ 
endants,  or  their  servant  Monneghan,  were  guilty  of  negli- 
n  procuring  or  permitting  Garland  to  aid  in  the  removal  of 
te.  And  if  it  hiid  been  properly  alleged  that  the  defend- 
;rvant,  Monneghan,  was  guilty  of  negligence  in  procuring 
litablc  person  to  assist  in  the  removal,  I  think  the  cause 
je  too  remote.  The  proximate  cause  of  the  injury  would  be 
d's  negligence.  The  allegation  would  be  for  a  cause  that 
,  a  cause  that  did  the  injury, — that  is,  that  Moaneghan's 
nee  employed  Garland,  a  negligent  person,  who  committed 
)ng  or  injury  through  negligence.  It  is  not  necessary  to 
■  upon  the  rule  of  very  general  application  in  the  law,  "/n 
auKa  proximo,  non  remota,  specialur,"  nor  upon  the  maicixD 
schoolraeti,  "  Cau»a caaaantit,  causa  est  cautati"  further 
I  add,  in  the  words  of  Shaw,  C.  J., ;  "  The  law  looks  to  a 
al  rule,  adapted  to  the  rights  and  duties  of  all  persons  in 
,  in  the  common  and  ordinary  concerns  of  actual  and  real 
id,  on  account  of  the  difficulty  in  unravelling  a  combination 
es,  and  of  tracing  each  result,  as  a  matter  of  fact,  to  its  true, 
id  efficient  cause,  the  law  has  adopted  the  rule,  before  stated, 
rding  the  proximate  and  not  the  remote  cause  of  the  occur- 
;hich  is  the  subject  of  inquiry ;"  Marble  v.  Worcester,  4  Gray 
7ook  V.  Gkarlestown,  98  Mass.  80 ;   Tatein  v.  Hurley,  Id. 

jury,  by  their  answer  to  the  fourth  question,  found  that 
ident  was  the  result  of  the  joint  negligence  of  Monneghan 
irland.  But,  having  failed  to  agree  upon  an  answer  to  the 
lestion,  whether  there  was  any  want  of  ordinary  care  on  the 
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part  of  Monneghan  in  not  having  a  more  suitable  person  than  he 
did  to  assist  him  in  moving  the  crate,  the  defendants  claim  that  a 
verdict  should  have  been  ordered  for  them,  because  it  does  not 
appear  that  the  negligence  of  Monneghan  alone,  in  wheeling  the 
crate,  was  sufficient  to  cause  the  accident,  and  because  they  are 
made  liable  for  the  negligent  act  of  Garland,  or  the  joint  negli- 
gence of  Garland  and  Monneghan.  It  is  true  that  there  was  no 
special  finding  of  the  jury  upon  the  question  of  whether  Monne- 
ghan's  negligence  was  sufficient ;  and,  had  a  general  verdict  been 
ordered  by  the  court,  it  might  have  been  necessary  to  set  the  ver- 
dict aside.  But  the  case  states  that  the  jury  found  a  verdict  for 
the  plaintiff;  and  I  think  it  must  follow  tiiat  it  was  found  on 
account  of  the  negligent  act  of  Monneghan,  and  that  his  negligence 
alone  was  sufficient  to  cause  the  injury.  The  instructions  of  the 
court  were  that  they  must  find,  in  order  to  entitle  the  plaintiff  to 
recover,  that  Monneghan's  carelessness,  in  wheeling  or  unloading 
the  crate,  caused  it  to  tip  over  and  injure  the  deceived ;  and  that 
the  defendants  were  not  liable  for  the  neglect  or  carelessness  of 
Garland,  except  as  before  stated. 

I  As  the  verdict  is  to  be  set  aside  upon  another  ground,  the 
question  is  only  important  in  the  event  of  a  new  trial. 

We  think  the  instructions  asked  by  the  defendants  in  their  fourth 
request  should  have  been  given. 

It  was  the  duty  of  the  defendants  to  transport  the  goods,  and 
deliver  them  to  Plaisted  from  their  cars  or  at  their  freight-house. 
But  the  duty  might  be  modified  as  to  the  manner  of  its  perform- 
ance. The  general  duty  of  the  defendants  as  common  carriers  was, 
to  make  a  true  delivery  of  the  goods  at  the  usual  place,  which  was 
from  their  cars  or  at  their  depot ;  but  we  think  it  must  be  entirely 
clear  that  it  was  competent  for  Plaisted  to  assent  to  a  delivery  else- 
where, and  if  he  accepted  the  delivery  of  his  goods  elsewhere  he 
thereby  assumed  the  further  responsibility,  and  the  defendants 
were  exempted  from  the  duty  of  making  any  other  or  different 
delivery :  Lewis  v.  WeBtern  Railroad^  11  Met.  509.  In  that  case, 
it  is  remarked  by  Dewey,  J., :  "  Suppose  a  bale  of  goods  was  trans- 
ported by  them  [the  defendant  railroad],  and  on  its  arrival  at  the 
depot  the  owner  should  step  into  the  car  and  ask  for  a  delivery 
there,  and  thereupon  the  goods  should  be  passed  over  to  him  in  tho 
car :  the  delivery  would  be  perfect ;  and,  if  any  casualty  should  sub- 
sequently occur  in  taking  out  the  bale,  the  loss  would  be  his.   The 
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vnd  manner  of  delivery  may  always  be  varied  with  the  assent 
owoer  of  the  property  ;  and,  if  he  interferea  to  control  or 
in  the  matter,  he  assumes  the  reaponaibility." 
.he  case  at  bar,  when  Flaisted's  team  came  for  his  goods,  the 
I  packages  were  pointed  out  to  his  servants.  Garland  and 
-,  by  Monneghan,  the  servant  of  the  defendants,  inside  the 
>house. 

far  as  the  case  finds,  no  claim  was  made  by  them  that  the 
inside  where  the  goods  were  deposited  waa  not  convenient 
itable,  or  that  they  were  entitled  to  have  the  goods  delivered 
n  upon  the  platform  outside;  but  they  took  and  loaded  all 
Licles  except  the  crate.  That  they  did  this,  and  did  not  call 
Monneghan  to  do  it,  or  claim  that  he  should  deliver  the 
outside  upon  the  platform,  was  evidence  for  the  jury  to  find 
eptance  of  them  by  Plaisted's  servants  inside.  Garland  then 
ted  Monneghan  to  assist  in  wheeling  the  crate  to  the  plat- 
This  request  was  also  evidence,  from  which  it  was  competent 
ijury  to  find  a  delivery  accepted  inside.  It  is  true  that  the 
mswered  the  ninth  question,  "Did  the  man  to  whom  Plais- 
trusted  the  duty  of  going  for  bis  goods  undertake  to  accept 
ite  inside  the  depot,  or  to  relieve  the  defendants  from  any 
irhich  they  were  bound  to  perform  in  relation  to  its  de- 
?"  in  the  negative;  but  the  case  also  finds  that  the  court 
not  instruct  the  jury  that  their  finding  upon  the  ninth 
jn  would  be  in   any  way  material  in  the  decision  of  the 

ink  here  was  evidence  from  which  the  jury  might  have  found 
ery  and  acceptance  of  the  goods  inside  the  freight-house,  and 
le  defendants'  request  should  have  been  granted.  If  the  in- 
ons  asked  forbad  been  given,  and  if  the  court  had  instructed 
ry  in  what  respect  their  finding  "  would  be  material  in  the 
in  of  the  cause,"  their  finding  upon  the  ninth  question  might 
leen  different.  However  that  may  be,  the  defendants  were 
d  to  have  the  jury  properly  instructed  on  this  point ;  and 
ic  they  were  not,  the  verdict  must  be  set  aside. 
lecessarily  follows,  that  if  there  was  a  delivery  and  accept- 
f  the  goods  inside  the  depot,  Monneghan's  act,  in  wheeling 
d  assisting  in  unloading  the  crate  at  the  request  of  Plalsted 
iervants,  would  be  his  own  voluntary  matter,  and  the  defend- 
ould  not  be  responsible  for  his  negligence. 
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The  jury  were  also  instructed,  that  *'  if  it  was  Monneghan's 
ordinary  custom,  when  heavy  freight  like  this  crate  of  crockery 
was  called  for  by  the  consignees  after  it  had  been  deposited  in  the 
freight-house,  to  remove  it  to  the  platform  outside,  then  this  would 
become  the  service  of  the  defendants,  even  if  their  duty  had  ceased 
as  to  the  delivery  of  the  goods/*  We  are  unable  to  assent  to  the 
law  as  here  laid  down.  The  terms  *'  custom  "  and  "  usage  "  are 
often  used  indifferently.  "  Their  true  office  is,  to  interpret  the 
otherwise  indeterminate  intentions  of  parties,  and  to  ascertain  the 
nature  and  extent  of  their  contract,  arising  not  from  e;cpress  stipula- 
tion, but  from  mere  implications  and  presumptions  and  acts  of  a 
doubtful  and  equivocal  character,''  &c. :  2  Greenl.  Ev.,  sec.  251. 
Evidence  of  Monneghan's  custom  in  this  respect  was  admissible,  as 
showing  the  nature  of  the  defendants'  contracts  as  to  the  trans- 
portation and  delivery  of  freight,  and  as  bearing  upon  the  particular 
I  mode  and  place  of  delivery  of  heavy  freight,  and,  as  the  plaintiff's 

counsel  says  in  his  brief,  is  evidence  of  the  extent  of  Monneghan's 
services.  But  still  it  is  a  question  of  fact  for  the  jury  to  say,  upon 
all  the  evidence  and  circumstances  in  the  case,  including  the  evi- 
dence of  custom,  what  the  defendants'  contract  or  undertaking,  as 
to  the  mode  and  place  of  delivery  of  freight,  was.  But  the  instruc- 
tions went  further  than  this,  and  the  jury  were  told  that  the  ordi- 
nary custom  of  Monneghan  to  remove  heavy  freight  from  the  inside 
to  the  platform  outside,  even  after  the  defendants*  duty  had  ceased 
as  to  the  delivery  of  the  goods,  would  become  the  service  of  the  de- 
fendants. It  is  difficult  to  see  how,  after  the  defendants'  duty  had 
ceased  as  to  the  delivery  of  freight,  any  custom  or  practice  of 
Monneghan's  in  assisting  consignees  in  moving  or  loading  their 
goods,  can  affect  the  defendants.  The  defendants  are  only  re- 
sponsible for  their  servant's  acts  when  acting  within  the  line  of  his 
duty,  and  within  the  line  of  their  duty  to  their  consignees.  When 
that  duty  has  ended,  they  are  no  more  responsible  for  his  acts  and 
doings  than  for  the  acts  and  doings  of  any  other  person. 

The  plaintiff  was  properly  admitted  to  testify — Gen.  Stats.,  ch. 
209,  sec.  20 — except  so  far  as  would  lead  to  the  violation  of  marital 
confidence — Id.  sec.  21 ;  but  as  no  marital  confidence  was  violated, 
no  exception  lies  to  the  admission  of  her  testimony. 

Verdict  set  aside  and  new  trial  ordered. 
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United  Slates  Court  of  Claims. 

JOHN  KNOTE  r.  THE  UNITED  STATES. 

niter  the  CunatiiuiioD  ihe  I'rcfirleni's  power  of  pardon  doe*  nol  inclade  the 
:r  to  reatore  property  forrciled  to  tlie  United  Stalet. 

I  common  Inw  the  power  of  ihe  lovereign  to  rcitore  forTcitarei  vm  inddenl 
is  title  as  lord  paramoitnl,  nnd  exienilecl  oa]j  to  property  in  whii^li  no  oilier 
ihan  his  had  vested.  His  power  to  pardon  on  the  rontrnry  was  a  part  or  the 
ii'  preroj^nlive,  nnd  intluiled  the  power  to  release  all  the  eonBerguences  wliii'h 

I  properly  wu  nol  in  incident  to  pardon,  and  Ihe  two  powers  had  no  other 
ict'tiun  ihan  the  fact  or  being  lodged  in  Ihe  same  person. 
(he  Uiiitcil  Stales  the  power  to  pardon  and  lo  restore  forfeited  property  nre 
d  in  dilferenl  parts  of  [lie  (■overnment,  the  (brmer  in  Ihe  I'resideni,  nnri  the 
r  in  Ciinj^rcss  under  its  general  and  exclusive  power  lo  dispDiie  of  the  properly 
e  United  States. 

le  Prprident's  proclatnation  of  pardon  and  amnesty,  made  December  95lh 
,  did  not  have  the  eflcct  of  entitling  a  citizen  whose  proptriy  had  been  there- 
c  condemned  and  rorfeited  for  [reason,  and  the  proceeds  paid  into  the  United 
'j  treasury,  to  a  restoration  of  such  properly  or  indemnifiealion  by  the  United 


iiifl  was  a  petition  i)ettin<;  forth  that  the  petitioner  wag  a  citiseD  of 
;elinii.  West  Virginia;  that  certain  speoilied  personal  property  of 
fas  seized  and  libelled  on  the  <;ruiind  of  his  alleged  treason  and  re- 
un,  and  by  the  decree  of  the  United  States  District  Court  for  the  dia- 
and  state  of  West  Virginia  wus  crindBinned  and  forfeited  to  th« 
xd  States  under  the  Act  of  July  ITth  1862,  and  sold,  and  the  net 
eeds,  amounting  to  $11,000,  were  paid  into  the  treasury;  that  bj 
le  of  the  President's  proclamation  of  December  25th  1868,  the  poti- 
or tras  pardoned  and  releai^ed  of  all  disabilities  and  penalties  attach- 
lo  the  offence  of  treason  and  rebellion  for  which  said  property  was 
i'Cated,  and  by  virtue  thereof  has  been  restored  to  all  bis  riiihts, 
ilexes  or  immunities  under  the  Constitution  of  the  United  Slates 
the  laws  made  in  pursuance  thereof,  and  that  he  is  entitled  to  re- 
e  from  the  United  States  the  said  proceeds  of  sale ;  and  ho  prayed 
jincnt  for  »1 1,000. 

lie  defendants  filed  a  general  demurrer  to  the  petition,  and  on  that 
:  was  joined  and  the  cme  argued  and  submitted  to  the  court. 

''niiea  Kent  and  Tk.  Jetvp  Mi/kr,  for  petitioner,  cited  jSj;  pnrrt 
■laii'l.i  Willi.  480;  Story  on  the  Const,  §  1504;  U  S.  v.  L-nfn$- 
i  Wash  C  C,  66;  U.  S.  v.  Wibon.  7  Pet.  161 ;  Ex  parfe  WrMt, 
low.  307  ;  V.  S.  v.  Harris.  1  Abbott  C.  C.  114 ;  Viner's  Abr.  tit. 
■n^atite  ;  3  Coke's  Inst .  eh.  105  ;  Armsfrony's  case,  6  Wall.  768; 
■env.  IT.  S;  McCahon  231;  Burton  v.  Smith,  13  Pet.  364. 


3/oj-tk  and  Blair,  for  the  United  States, 
le  opinion  of  the  court  was  delivered  by 
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LoRiNQ,  J. — The  learned  counsel  for  the  petitioner  in  their  argunt 
ererred  us  for  tlie  coostructioa  of  the  word  "pardon"  iD  the  i^eco 
Bction  of  the  seconil  article  of  the  Constitution  to  the  following  6i 
snces  of  Chief  Justice  Marshall  in  Unileii  Sla/ei  v.  Wihon,  7  I'eii 
50:  "  The  Constitution  gives  to  the  President,  in  general  terms,  I 
ower  to  grant  reprieves  and  purdons  for  offences  aguinst  the  Utiil 
tutes.  As  this  power  had  bet;n  exercised  from  lime  iuimemoriul  by  I 
xecutive  of  that  nation  whose  liingua^  is  our  languaj^c.  and  to  whi 
udicial  institutions  ours  bear  xo  close  resemblance,  we  adopt  their  pr 
iples  respecting  the  operation  and  effect  of  a  pardon,  and  look  ii 
liuir  books  for  the  rules  prescribing  tlie  manner  in  which  it  is  to 
sed  by  the  person  who  would  avail  himself  of  it." 

On  this  aulhorit;  the  word  "  pardon"  in  the  Constitution  is  to  be  c. 
trued  according  to  its  signification  in  English  law  at  the  time  th«  C 
titution  was  adopted.  And  the  question  is,  what  was  that  &igniG 
ion? 

By  the  theory  of  the  English  government  the  king  was  lord  pa 
lount,  from  whom  nil  liinds  were  held  in  such  estates  as  he  pleased 
rant,  on  the  condition  of  service  to  him. 

Lord  Coke  says:  "All  the  lands  within  the  realm  were  originally  i 
ivcd  from  the  king,  and  therefore  the  king  is  sovereign  lord,  or  ii 
aramount,  either  mediate  or  immediate,  of  all  and  every  parcel  of  la 
ithin  the  realm  :"  1  Inst. 

And  the  services  on  which  the  grants  of  estates  by  ihe  king  vi 
onditioned  always  included  homage  and  fealty,  so  that  treason  was 
reach  of  the  condition  upon  which  the  lands  were  held,  by  nhi 
reach  the  lands  were  forfeited  to  the  king  and  thus  returned  to  hiui 
3e  necessnry  operation  of  a  condition  at  tiie  commoo  law. 

The  effect  was,  that  the  treason  annulled  the  tenant's  estate,  whi 
Kl  from  the  lands  and  left  the  original  title  of  the  king  as  it  was  befi 
le  estate  was  granted,  and  free  of  the  encumbrunce  which  the  grant 
,  created.  And  in  this  the  king  derived  nothing  of  title  from  ihe  U 
nt;  but  merely  held  the  land  by  hU  own  original  title  as  lord  pai 
lount,  and  simply  as  crown  lauds.  And  of  these,  Ulackstone  saj 
The  demesne  lands,  terrte  domxnicalKi  regit,  being  either  the  shi 
^served  to  the  crown,  at  the  original  distribution  of  landed  proper 
r  such  as  has  come  to  him  by  forleitures  or  otherwise  :"  1  Com.  2:*li. 

I  have  cited  Blackstonc's  Commentaries,  because  that  work  was  c 
imporaneous  with  our  Constitution,  and  brought  the  law  of  Enjxia 
own  to  that  dav  ;  and  then  us  now  was  the  authoritative  teit-bc 
n  its  subject,  familiar  not  only  to  the  profession  but  to  all  men  of  t 
aneral  education  of  the  founders  of  our  Constitution.  Mr,  Burke, 
is  speech  "on  conciliation  with  America,"  delivered  in  March  177 
jferring  to  information  derived  from  "  an  eminent  bookseller,"  as 
10  great  exportation  of  law-books  to  this  country,  says  :  "  The  colonii 
ave  DOW  fallen  into  the  way  of  printing  them  for  themselves.  I  he 
lat  they  have  sold  nearly  as  many  of  BInckstone'a  Commentaries 
.merica  as  in  England."  That  book,  therefore,  thus  belongs  to  the  pi 
ise  time  to  which  our  question  relates,  and  is  especially  authoritati 
a  iie  subject,  and  therefore  I  shall  continue  to  cite  it. 

The  title  of  the  cruwn  lands  being  thus  in  the  king  could  he  divesK 
■om  him  only  as  other  titles  were  divested,  by  the  grant  of  the  ownt 
Lud  the  king,  like  other  owners,  was  free  to  grant  them  to  whom  1 
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id,  and,  therefore,  might  grant  them  agaio  to  their  farmer  tennat, 
i:i(l  forfeited  theu,  or  to  uny  other  person,  as  he  pleased.  And  BO 
<;lit  grant  what  estate  Id  them  he  pleoaei),  and  that  absolutely  or 
Uonilljr,  as  he  pleased;  and  in  this  there  was  no  connection  with 
:ourde  to  the  power  to  pardon,  for  It  was  the  necessary  result  of 
Liid  the  rules  of  tenure  in  the  English  feudal  law. 
d  it  is  observable  thut  that  eyslera  was  not,  like  the  civil  law,  a 
II  of  jurisprudence  founiled  on  the  principles  of  natural  equity,  but 
e  policy,  and  conventional  merely.  Its  purpose  was  the  estublish- 
ol"  (government  on  the  tenure  of  land,  which  was  then  the  only  per- 
lit  uieiina  of  men's  support.  For  mere  personalty  was  then  of  little 
irative  value  ;  it  consisted  chiefiy  of  food,  clothing  and  arms  ;  and 
erishuble  in  its  nature  and  consumed  in  its  use.  It  wns,  therefore, 
;:il  language,  incapable  of  a  liuiitaCiou  over.  And  as  it  thus  could 
irther  the  purpose  of  the  system,  it  was  little  re;;arded  In  its  law, 
eld  to  be  merely  an  incident  to  (enure,  and  following  its  results. 
Sir  Charles  Yorkc,  in  his  "  Considerations  on  the  law  of  forfeiture 
tason,"  says  as  follows  ;  "Goods  and  person  ul  things.  They  were 
to  be  the  produce  of  the  feud  and  belonging  to  it,  and  were  for- 
ilc  in  whole  or  in  part  for  offences  of  inferior  monierit :"  P.  69. 
ch,  in  brief,  is  the  theory  and  the  history  of  forfeitures  of  lands 
[ouJs  in  the  early  English  law,  and  of  that  title  to  them  ia  the  king 
lich,  and  by  which  alone,  he  could  grant  them  to  whom  he  pleased 
i  he  pleased.  And  tho  doctrine  of  the  restoration  of  forfeitures 
hen,  and  h.is  now,  no  other  foundation, 

ickstone  brings  this  ancient  law  down  to  the  time  of  our  Constitu- 
and  distinguishes  carefully  between  the  ordinary  and  the  entraor- 
y  revenue  of  the  crown.  The  latter,  the  extraordinary  revenue, 
grants  of  Parliament  For  the  general  expenses  of  the  national  gov- 
eul  and  could  be  disposed  of  only  according  to  the  Act  of  Parliftp 
The  ordinary  revenue  was,  in  the  expressive  phrase  of  Black- 
,  "the  proper  royal  patrimony,"  aud,  as  such,  disposable  by  the 
grant.  He  thus  defines  it:  "The  revenue  is  either  ordinary  or 
ordinary.  The  king's  ordinary  revenue  Is  such  as  has  either  sub- 
I  time  out  of  mind  in  the  crown,  or  else  has  been  granted  by  Par- 
int  by  way  of  purchase  or  exchange  for  such  of  the  king's  hereditary 
lues  as  were  found  inconvenient  to  the  subject:"  1  Com,  251. 
necessarily  that  which  had  been  an  exchange  for  any  part  of  the 
litary  revenue  of  the  crown  stood  in  its  place,  as  part  of  the  royal 
aiony,  and  subject  to  i(s  incidents. 

id  of  this  "  orilinary  revenue  "  of  the  erown,  or  "  proper  royal  pat- 
ly,"  which  had  subsisted  time  out  of  mind  in  the  king,  Blackstone 
I  eighteen  sources,  such  as  the  revenues  of  vacant  sees,  first  fruits' 
liritual  preferments,  rents  of  crown  lands,  mines  of  gold  and  silver, 
b,  waifs,  treasure- trove,  royal  fish,  deodands  and  forfeitures,"  &o. 
of  these  last,  Blackstone  says  :  "  16th.  The  next  branch  of  the  or- 
y  revenue  of  the  king  consists  in  forfeitures  of  lands  and  goods 
fences."  And  after  stating  the  general  ground  of  forfeitures,  he 
;  "  Hence  in  every  offence  of  on  atrocious  kind  the  law.i  of  England 
exacted  a  total  coii&scatiun  of  the  movables  or  personal  estate,  and 
mj  eases  a  perpetual,  in  others  only  a  temporary,  loss  of  the  offender's 
ivables  or  landed  property;  and  have  vested  both  of  them  in  the 
L,  XXIII.— 47 


87U  KNOTE  D.  TDE  UNITED  STATES. 

liin;i,  wlio  is  the  person  supposed  to  be  offended,  beio-:;  the  one  Twil 
niiijlistriile  in   whoDi  the  majesty  of  the  public  resides  :"   1  Com.  '^W. 

And  ua  this  "ordinury  revenue"  belongs  to  the  l^ing  in  exelusi 
title,  he  consequently,  and  he  only,  may  dispose  of  it.  And  from  I 
earlitst  times  such  ordinary  revenue  has  been  ihc  nieuns  of  royiil  gna 
and  constituted  the  royal  franchises  uf  English  \aw.  BUckftonc  >« 
(1  Com.  -Hi'l) :  ''  Deodands  und  forleiturcs  in  general,  as  well  as  nrecl 
treasure  trove,  royal  Ssh,  mines,  wait's  and  estrays,  may  be  granted  I 
the  king  to  particular  subjects  as  a  royal  franchise." 

And  it  is  u  inntter  of  fumiliur  history  that  these  grants  of  the  sonrc 
of  the  ordinary  revenue  of  the  crown  were  so  lavishly  made  by  sum 
sive  kings,  who,  for  their  purposes,  squandered  the  patrimony  of  thi 
successors,  as  to  impoverish  the  crown  und  reduce  it  to  dependence  i 
Parliament.  And  to  save  what  remained  of  the  roj-al  inheritance, 
the  Grstycar  of  Queen  Anne's  reign  an  act  was  pa.*seil  restrictiug  roj 
grants  of  crown  lands.  But  from  this  set  forfeitures  were  eipres.t 
excepted,  so  that  these  rcojained,  as  at  the  common  law,  in  the  binj: 
exclusive  control. 

This  history  of  the  ordinary  revenue  of  the  crown,  "  the  proper  roy 
patrimony,"  shows  that  the  title  to  forfeitures  of  realty  and  personili 
13  vested  in  the  king,  exactly  as  is  the  title  to  the  other  specified  aourc 
of  his  ordinary  revenue.  And  us  a  consequence  of  suuh  title  he  im 
dispose  of  any  or  al!  of  them  as  he  pleases,  and,  therefore,  his  power  i 
disposing  of  forfeitures  is  nn  mcire  inherent  in  or  pertaining  to  his  pii" 
to  pardon  than  is  hia  power  to  dispose  of  waifs,  or  wrecks,  or  deodaad 
or  royal  fish. 

And  in  the  English  law  all  the  text-books  from  Coke  to  Blackstoi 
and  since  refer  the  king's  power  to  restore  forfeitures  t»>  his  title ;  ar 
by  that  all  the  rules  relating  to  the  restoration  of  forfeitures  are  eh:ipe 

Lord  Coke,  in  defining  pardons,  says  :  "  A  pardon  is  a  work  of  mere 
whereby  the  king,  either  before  attainder  and  sentence  or  cmvictio 
or  after,  forgivcth  nny  crime,  ofiunce,  punishment,  execution,  right,  til 
or  debt,  or  duty,  either  temporal  or  ecclesia-itical.  All  that  is  forfeiii 
to  the  king  he  may  restore  by  his  charter,"  And  this  directly  rcff 
his  power  to  restore  to  hia  title,  for  it  limits  it  to  that :  3  lost,  2H 
I'ariloa. 

And  under  the  head  of  restitution  Lord  Cokk  says  as  follows  :  "  A: 
the  reason  wherefore  the  king  may  by  his  charter  pardon  the  eiecuiii 
and  restore  to  the  party  or  his  heirs  the  land  forfeited  by  his  attainiii 
and  remaining  in  the  crown,  is  for  that  no  person  hath  thereby  a i 
prejudice."  Here,  again,  the  restoration  of  the  forfeiture  is  referred 
title  merely,  for  what  is  his  own  the  king  can  convey,  becauae  it  affec 
only  himself;  and  Lord  Coke  in  express  words  confines  the  restiirati 
to  the  property  "  remaining  in  the  crown  ;"  3  Inst.  240,  Reitliation. 

And  because  the  king's  powsr  to  restore  results  only  from  his  title, 
has  always  been  the  law  in  England,  as  it  is  now,  that  where  a  statu 
vests  the  forfeiture  or  any  part  of  it  in  the  subject,  the  king  can  restn 
only  his  own.  and  cannot  restore  what  the  law  has  given  to  the  infoniK 
Hawkins's  P.  C.  548,  says  :  "  I  take  it  to  be  a  settled  rule  that  the  kii 
cannot,  by  any  dispensation,  release,  pardon  or  grant  whatever,  bar  ai 
right,  whether  of  entry  or  action,  or  any  legal  interest,  benefit  or  a 
vantage  whatsoever,  before  vested  in  the  subject." 
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^nd  by  the  comman  kw,  title  can  be  divested  only  by  some  mode  or 
u  ol'  couvey:ince  or  triinsfer,  anil  wliere  tliut  is  in  writing  it  must 
isiia  worda  of  donutioa  nianit'ciitiii^  tite  intent  to  convey  und  efficient 
it.  And  hence  the  rule  is,  and  alwuy.s  has  been,  thut  a  pardun,  to 
ct  a  re-<toration  of  a  tbrfeiture,  tuiist  contain  words  of  restitutioD, 
I  tliu.t  be  expressly  a  grant  of  property  as  well  as  tbe  pardon  of  a 
ne.     And  unless  such  express  words  of  restitution   ore  contained  in 

piirdon  it  is  not  a  grunt  of  property,  but  a  pardon  of  a  crime  merely. 
Vnd  the  only  reason  for  the  re()uireu)CDt  of  words  of  restitution  is 
t  the  title  and  ownership  of  the  property  are  in  thu  king.  Fur  if 
y  were  not  bis,  words  of  rejiitutiim  would  be  of  no  avail.  And  the 
!  IS  referred  to  here  only  to  show  that  such  title  and  ownership  were 
.he  king,  in  the  Knglish  law. 

I  leading  case  for  the  rule  was  cited  by  the  learned  counsel  for  the 
erniaent,  from  1  Lev.  120.  It  i»  better  reported  by  a  bettor  au- 
rity,  1  Saunders  302.  In  that  case  Toombes'  administrator,  brought 
•Ire  facias  agiiinat  Etheringlon  on  a  judgment  for  2U1)0/.  2a.  recovered 
in^^t  hiu)  by  the  intestate.  The  defendant  pleuded  that  the  intestate, 
r  (he  rendition. of  the  jud;iiiient,  committed  suicide,  and  wna  found 
>  lit  te,  and  hia  goods  were  fiirfeited  to  the  king.     The  replication 

the  Act  of  12  Oar.  2,  o.  II,  "  of  free  pardon,  indemnity  and  ob- 
un,"  sub.sequcnt  to  the  suicide,  whereby  the  judgment  of  'l(i\}Ql.  'is. 

discharged  from  any  forfeiture.  Judgment  was  rendered  for  the 
!:udant.  And  the  court  said  us  follows  :  "  Wh(Hi  the  inquisition  waa 
irncd  to  the  King's  Bench  which  found  the  felony  of  himself,  then 
'e  the  debt  and  damages  vested  in  the  king,  and  by  the  act  lie  has 

griDted  restitution  of  it  to  the  plaintilf,  adminiHtrator.  And  for 
It  of  restitution  the  plaintiff  cannot  have  it,  and  it  remains  in  tbe 

\nd  the  note  by  Saunders  shows  that  the  king  brought  a  tcire  facia* 
the  judgment  against  Btherington,  and  he  pleaded  the  suuic  act  of 
'ee  pardon,  indemnity  and  oblivion,"  of  12  Ch.  2,  c.  11,  which  coa- 
led words  of  relea.se  of  all  judgments,  &c.  And  the  court  held  that 
h  words  of  release  discharged  the  judgment  itself,  and  released  th« 
iter  from  tt.     And  this  shows  thut  the  restoration  of  property  is  not 

legal  incident  of  pardon,  for  by  the  same  Act  of  Purliaoient  the 
don  of  the  offence  went  to  one  man  and  the  grant  or  release  of  pro- 
ly  to  another. 

rbere  is  but  one  case  in  the  English  law  where  the  restoration  of 
pcrty  follows  a  pardon,  and  there  it  is  not  incident  to  it  but  only 
oQipanies  it;   and  that  is  in    the   case  of  excu.iable  homicide,  under 

Statute  of  Gloucester,  which  was  in  affirmance  of  the  common  law, 
I  prescribes  the  proceedings,  where  it  is  found  by  verdict  that  the 
nioide  was  in  self-defence  or  by  mere  accident.  lu  the  earliest  prac- 
^  on  such  a  verdict  the  prisoner  was  remanded  to  jail  to  uwait  tba 
g's  grace.  Later  the  practice  was  to  certify  the  verdict  into  chan- 
j,  snd  thereupon  tbe  chancellor,  as  a  matter  of  course,  and  without 
imittiog  the  cuse  to  tbe  king,  issued  a  writ  for  the  purdon  of  tbe 
toner  and  the  restoration  of  the  property  forfeited.  And  afterward, 
lave  the  cost  and  delay  of  these  mere  forms,  the  modern  practice  waa 
ipled,  in  which  the  court  on  the  verdict  reader  a  judgment  of  acquit- 

which  prevents  the  forfeiture.     Of  course  tbe  case  was  exceptional, 
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for  in  it  there  woa  no  guilt;  and  Bluckstone,  after  speakiogof  t' 
anciL>nl  practice,  says  an  Ibllova  (4  Cum.  188) :.  "The  delitiqueot  h 
now,  and  has  had  as  early  as  our  rt'cords  will  reach,  a  pardon  aod  rei 
tutiun  ut'  his  goods  as  n  matter  of  course  and  ri^'ht." 

And  HawLins  (P.  C.  530)  says  ol'  the  practice  in  his  time  and  befui 
Bs  fiillnns:  "  However,  it  seems  to  huve  been  always  agreed  that  t 
forlcLturc  of  goods,  by  such  hoaiicide.  ntay  be  saved  by  a  pardon  (whi 
ID  this  particular  case  ecems  to  purge  the  guilt  air  iai'lio  ").  This  ii 
clear  implication  that  iti  his  day  in  other  cases  pardon  did  not  pur 
the  guilt  u6  tViiVi'o,  but  only  ezempteii  from  the  punishment.  Aud 
shows  also  how  much  less  effect  was  then  given  to  a  pardon  in  auilioi 
tative  test-books  on  the  criminal  lnw  than  Is  now  often  claimed  for  it 
modern  American  decisions,  and  how  gradually  it  has  reached  t 
utmost  effect  now  given  it  in  English  text-books,  of  removing  disabiliii 
and  pro.seciition  from  and  after  the  pardon.  Mr.  Rnsaoli,  in  his  ici 
book  on  criminal  law.  vol.  1  (p.  975,  (Jr.  Law)  siiys  as  follows  :  ■'  It  « 
formerly  doubted  whether  a  pardiin  could  do  more  th.in  take  away  tl 
punishment,  but  it  is  now  settled  that  d  pardon,  whether  by  the  kiti;; 
Act  of  Parliament,  removes  not  only  the  punishment  but  all  the  It's: 
disabilities  consequent  on  the  crime."  And  It  is  thug  that  a  pardi 
restores  a  man's  competency  as  a  witness  (leaving  his  conviction  to  i 
to  his  credibility),  or  his  right  to  be  guardian  to  \\\ff  children,  &c,  Ar 
this  removal  of  disabilities  seems  the  proper  and  the  utmost  pmp 
effect  of  a  pardon,  which,  operating  from  its  date,  should  preclude  .ii 
furiber  effect  of  the  off^ence  pardoned.  But  this  is  a  different  ihii 
from  giving  the  pardon  a  reiroactivo  effect,  and  making  it  of  itself  dive 
property  vested  in  the  king,  and  of  which  by  the  general  rules  of  law  1 
could  bo  divested  only,  as  of  any  other  part  of  his  royal  patrimony,  I 
his  own  grant. 

And  the  textbooks  in  treating  of  pardon  divide  their  subjects  in 
heads  and  make  the  last  "  the  effect  of  a  pardon."  And  in  thus  speakii 
directly  on  the  effect  of  a  pardon,  not  one  of  thcin  refers  to  or  iodicnti 
the  restoration  of  forfeited  property  as  incident  to  a  pardon  and  tl 
legal  consequence  of  it.  or  attributes  to  a  pardon  nny  further  effect  tha 
the  removal  of  disabilities  and  prosecutions.  Of  these  books  the  highe 
luthorily  for  our  special  purpose  is  Blackstone,  who  s.iys  as  follow; 
''  Lastly,  the  effect  of  such  pardon  by  the  king  is  to  make  the  offend) 
1  new  man,  to  acquit  him  of  all  corpnral  penalties  and  forfeliun 
innexed  to  the  offence  for  which  he  obtains  bis  pardon,  and  not  t 
much  to  restore  his  former,  as  to  give  him  new  credit  and  capnciiy, 
^4  Com.  401).  Now,  all  this  refers  to  the  future  operation  of  thepurdoi 
ind  especially  so,  the  words  connected  with  forfeitures,  which  are  "1 
icquit  him  of  all  corporal  penalties  and  forfeitures."  Now,  to  acquit 
M  discharge,  and  a  man  cannot  be  acquitted  of  a  corporal  punlshraen 
t  branding  or  whipping,  he  has  already  suffered;  and  forfeitures  etaa 
n  tlie  same  sentence. 

And  the  omission  of  the  English  text-hooks  to  refer  to  the  restorstio 
)f  forfeitures  as  an  effect  of  pardon  would  seem  to  follow  logically  frni 
;he  fact  that  in  the  English  government  the  power  to  restore  forfeitun 
lud  the  power  to  pardon  have  no  connection  with  and  no  relation  t 
iaoh  other. 

We  have  seen  that  forfeitures  were  a  part  of  "  the  ordinary  revenue 
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le  crown,  of  "  the  proper  royal  patrimony,"  of  any  part  of  which  th« 
might  dispose,  because  the  title  whs  in  hjm,  exactly  as  any  other 
may  dispose  of  any  part  of  his  iuheritiince.  But  the  kicig'g  power  to 
on  crima  wus  one  of  his  direct  prerogative  powers  (I  Bbckxt.  2C9), 
;d  in  him  as  the  eiecutive  of  the  nution,  and  which  he  held  as  a 
IS  of  government,  and  of  which  he  could  no  more  diapose  than  he 
1  of  his  forts,  fleeU  and  armies,  the  command  of  which  was  another 
is  direct  prerogative  powers.  So  that  the  king's  power  to  pardon 
his  power  to  restore  forfeitures  wero  of  different  origin  and  different 
res,  and  had  no  other  connection  than  being  vested  in  the  same 
an;  while  in  our  government  they  are  not,  but  ara  carefully  sepa- 
I  and  vested  in  different  brunches  of  the  governinent.  For  under 
Constitution  forfeitures  belong  to  the  United  States ;  they  are  proae- 
d  in  their  aauic  and  eipressly  confiscated  lo  them  by  the  judgment 
ered,  and  like  other  public  property  can  be  disposed  of  only  by 
jress,  in  whom  the  Constitution  has  placed  the  power  "(o  ditpote" 
roperty  belonging  to  the  United  States  ;  while  to  the  Prosidenl  the 
ititution  has  yiven  the  power  to  pardon  crime,  and  no  other  or 
ler  power  than  is  incident  to  and  inherent  in  that  power  in  the 
mon  law  of  England, 

tid  it  is  to  be  reuicmbered  always  that  this  distinctness  of  powers 
es  the  scheme  of  our  government,  and  is  essential  to  ii,  for  to  each 
ich  of  the  government  iLs  power  is  carefully  nicted  out.  And  when 
Constitution  gives  to  Congress  the  power  to  dispose  of  the  public 
lerty,  and  provides  that  no  money  shall  be  drawn  from  the  public 
sury  except  by  an  appropriation  made  by  law,  it  positively  eii^ludes 
['resident  from  any  control  of  the  national  property,  real  or  personal, 
I  so  it  has  always  been  held,  and  the  forfeiture  in  this  case  was  by 
judgment  that  confiscated  it  to  the  United  States  as  absolutely 
unal  property  then  as  this  capitol  is  now. 

nd  as  at  the  time  of  the  adoption  of  our  Constitution  the  king's 
cr  to  restore  forfeitures  was  merely  the  legal  consequence  of  hig 
in  them,  and  was  not  derived  from  and  made  no  part  of  hi?  direct 
ogative  power  to  pardon  crimes,  we  think  th^t  the  second  sectioa 
le  second  article  of  the  Constitution,  investing  in  the  President  the 
er  to  pardon  crimes,  did  not  authorize  him  to  restore  forfeitures  or 
ispose  of  that  part  of  the  national  property. 

J  the  Act  of  July  17th  18(13,  Cougress  authorized  the  President  to 
It  to  those  who  had  participated  io  the  rebellion  "pardon  and 
esty,"  and  both  of  these  words  are  used  in  the  proclamation  of 
ember  25th  1868,  As  the  legislature  can  neither  extend  nor  restrict 
power  of  the  executive  to  pardon  crimes,  the  only  question  arising 
i  is  whether  the  word  "  Amnesty,"  in  the  Act  of  Congress,  auihor- 
the  President  to  restore  forfeitures. 

I'hat  may  be  the  technical  meaning  or  effect  of  the  word  "  amnesty' 
)ther  countries  under  different  forms  of  government  and  different 
ems  of  law  is  foreign  to  our  subject.  But  the  word  "  amnaty" 
I  not  belong  to  the  common  law  and  has  no  technical  meaning  in  it, 
can  be  used  in  it  only  in  the  meaning  of  its  synonym  in  our  tan- 
;;e,  and  that  is  oblivion.  For  the  derivative  and  literal  meaning  of 
I  esty  is  remored  from  memory ;  and  in  the  English  law  ohlicionia 
syooDym  otpardon,  and  is  bo  used  in  it.     For  the  Act  of  12  Cli.  2, 
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C.  11,13  entitled  "  j4n  Act  of  free  panfon,  inilemnily  aiul  ohUritm 
(3  Siiit.  Ht  Large  16l>),and  these  are  alno  ita  special  words  of  ).'rai 
and  the  case  under  that  act,  of  Tombes,  Adinr.,  v.  Etiifriiigron,  heret 
fore  cited  trom  1  Sauod.  362,  therefore  decides  expressly  that  a  gra 
of  "free  pardon,  iodemnity  and  oblieion"  by  on  Act  of  Parliamei 
does  ni)t  effect  or  include  the  restoration  of  forfeitures,  and  we  know  i 
no  decision  or  authority  in  English  law  tliat  decides  a  grant  of  auiues 
is  or  can  be  anything  more  than  a  grant  of  oblivion. 

The  word  "  amne:«ty"  properly  belongs  to  international  law,  and 
applied  to  treaties  of  peace  following  a  state  of  war,  and  signifies  the 
the  burial  in  oblivion  of  the  particular  cause  of  the  strife,  so  that  th 
shall  nut  he  again  a  cause  for  war  bcttreen  the  parties;  and  thissi^ni 
cutiou  of  "amnesty"  is  fully  and  poetically  expressed  in  the  Indi: 
cuxtiini  of  burying  the  hatchet.  And  so  amnesty  is  applied  to  rcbcllio 
ivluch  by  their  magnitude  are  brought  within  the  rules  of  int«rnatioD 
law,  and  in  which  multitudes  of  men  are  the  subjects  of  the  clemeni 
of  the  government.  But  in  these  cases,  and  in  all  cases,  it  meaus  on 
oblivion  and  never  expresses  or  implies  a  grant. 

It  is  observable  that  the  executive  proclamations  of  pardon  previu 
to  that  of  December  25th  I8iiS,  proffered  in  terms  a  restonition  ( 
property,  while  the  proclamation  of  December  25ih  18GS,  relied  uf" 
lu  this  case,  used  the  words  "restonition  of  rights,  privileges  and  ii 
niunities,"  and  it  might  be  that  these  words  would  be  satisfied  by  a  uic 
reniijvul  of  disabilities.  But  we  have  not  sought  to  found  an  argamei 
on  this  difference  of  phraseology. 

On  the  whole  case  we  are  of  opinion  that  the  proclamation  of  Decci 
ber  -Ihth  1868.  does  not  enlitle  the  petitioner  to  a  restoration  of  tl 
confisciied  property  claimed  in  his  petition.  And  the  order  of  tl 
court  is  that  the  petition  be  dismissed. 

Chief  Justice  Dbake  did  not  sit  on  tlie  trial  of  this  ease,  or  take  pa 
in  its  decision. 


Court  of  Appeah  of  Kentuclcy. 

COMMONWEALTH  r.  THOMAS  C.  JONES. 

A  conslitulional  provision  thnt  any  person  areepling  or  carrying  a  cliiltensti 
fiphi  a  duel  shall  be  cicprived  of  the  riyht  ro  hold  oflicB  is  not  self-exetaling,  ». 

enierin);  upon  office.  It  hns  no  other  effect  until  after  trial  and  conviction  in  il 
course  of  a  re^lnr  judicial  proccerling. 

A  citizen  willinc  to  tnke  the  oath  of  office,  jb»j  enter  upon  and  dischnr)^  tl 
duties  thereof,  witliout  suhjectini;  himself  to  an  indictment  for  ui^urpHtion  of  olBc 
until  he  has  flrsi  been  indieted,  tried  and  convicted  for  the  (li<<|uslifjing  ofTcnn 
but  if  he  (akes  the  oath  fnlselv  and  corruptly,  lie  may  be  indicted  and  prosecnti 
for  the  crime  thereby  committed. 

Tlic  puntutca  ree'ilKting  tfie  proeeedinRS  and  prescribing  the  duties  of  the  Coi 
testing  Board  in  elections  for  Clerk  of  ihc  Court  of  Appeals,  do  not  empoitrs" 
Board  to  enter  into  au  original  inquiry  ■»  to  whether  the  party  elected  has,  bj 
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inn  of  said  contlitulional  provision*,  aabjected  himieir  to  be  d(^prired  of  Ihe 
o  hold  olHce,  nor  upon  iheir  own  concluaian  as  tu  liis  guilt,  to  idjudge  liitn 
tilled  lo  (he  office  and  thereupon  to  declare  ic  vacant. 

Ii  an  inquiry  being  judicial  in  its  nature,  and  for  Ilie  infliction  ofa  paniih- 
Ihe  legiitlatnre  could  tioi,  if  it  hod  attempted  so  to  do,  have  conferred  such 
;r  upon  ■  board  or  Iribunal  composed  of  excculire  officers. 


IS  ifa^  an  inilictDient.  under  sect,  1  of  Article  25,  chapter  29  of 
leoeral  Statutes  ol'  Kentucky,  for  usurping  tlie  office  of  Clerk  of 
ourt  uf  Appeals.     The   facta  and  prvliuiinury  proceedin<:4  will  bo 

in  the  report  of  the  case  uf  Cuehmn  v.  Jiin-»,  ante  p.  Hi. 
t  indictment  contained  two  counts.  The  first  charged  tUut  defond- 
id  in  June  1809  aooeptud  a  chL.llenge  to  fi-ht  a  duel,  whureby  he 
10  disqualified  froiu  holding  office,  and  that  bein^  so  dis(|uulified 
Lerwards  ent-ored  upon  and  usurped  the  office  of  clerk,  &c.  The 
i  count  charged  thut  defendant  continued  to  hold  and  e:iercise  the 
iffice  of  cleric.  &c.,  after  hia  election  hud  been  declared  illegal  by 
DDtested  Election  Board  ;  setting  out  in  detail  the  pruccediogs  of 
iiard  ait  reported  in  Cochian  t.  Jonei. 

iendant  demurred  to  tiie  inJietnient  and  the  court  below  sustained 
tumrrcr.  whereupon  ihe  (Jommunvrealth,  appealed, 
.icle  8th  of  the  Constitution  of  Kentucky  provides  as  follows  : — 
t.  '20.  •'  Any  person  wlio  shall,  after  the  adoption  of  this  Consti- 
,  either  directly  or  indirectly,  give,  accept,  or  fcnowin;;Iy  carry  a 
nge  to  any  person  or  persons,  to  fight  ia  single  conibat  with  a 
1  of  this  state,  with  any  deadly  weapon,  either  in  or  out  of  this 
sliull  be  deprived  of  the  right  to  hold  any  office  of  honT)r  or  profit 
i  Couiiuonvreatb,  and  shall  be  punished  otherwise  in  such  manner 

General  Assembly  may  prescribe  by  kw. 

t.  21,  '■  The  governor  shall  have  prjwer,  after  five  years  from  the 
f  the  offence,  to  pardon  all  persona  who  shall  h:ive  iu  anywise  par- 
«d  in  a  duel,  either  as  principals,  or  seconds,  or  otherwise,  and  to 
:  him  or  them  to  all  the  rights,  privileges  and  immunities  to  which 
they  were  entitled  before  such  participation.  And  upon  the  pre- 
iou  of  such  pardon,  the  oath  prescribed  in  the  first  section  of  this 
;  shall  be  varied  to  suit  the  case." 

I  opinion  of  the  court  was  delivered  by 

DSAY,  J. — In  support  of  the  Drst  count  of  the  indictment  it  is 
1  that  the  ineligibility  or  dis(|ualific!ition  for  office  prescribed  by 
institution  arises  iuimediiitcly  out  of  the  commission  of  either  of 
rbidden  acts,  that  it  attaches  at  once,  und  is  in  nowise  dependent 
I  judicial  ascertainment  of  the  existence  of  the  disqunlifying  fact, 
s  be  the  true  construction  of  sect.  ^0  of  art.  8  of  the  Constitution, 
elfeiecuting.  It  defines  in  npt  language  a  public  offence,  and 
ibes  a  punishment  therefor,  which  punishment  is  the  deprivation 
offender  "of  the  right  to  hold  any  office  of  honor  or  profit  in  this 
onwealth."  It  confers  upon  the  General  Assembly  the  power  to 
other  punishment,  but  dues  not  leave  the  infliction  of  the  punisb- 
prescribed  by  the  Constitution  to  depend  upon  legislntiro  action. 
t  the  deprivation  of  the  right  to  hold  office  is  a  punishment,  does 
]  our  opinion,  admit  of  serious  question. 
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"  The  deprivation  of  any  rights,  civil  or  political,  previously  enjoji 
mny  be  punishment,  the  circuuigtancea  attending  and  the  causes  of  t 
deprivation  determining  this  fnct.  DisqualiScation  from  the  pamu 
of  a  lawful  avocation  or  from  positions  of  trust,  or  from  the  privile 
of  appearing  in  the  courts  or  actint*  as  an  executor,  administrator 
guariJiun,  may  also,  and  oHen  has  been,  imposed  aa  punishment.  *  *  * 

"  The  theory  upon  which  our  political  institutions  rest  is,  that  all  m 
have  oeriain  inalienable  rights;  that  among  these  are  life,  liberty  a. 
the  pursuit  of  happiness;  nod  thiit  in  the  pursuit  of  happiness  all  a' 
cations,  all  honors,  all  positions,  are  alike  open  to  every  one,  and  that 
the  protection  of  these  rights  all  are  equal  before  the  law.  Any  di 
rivation  or  suspension  of  any  of  these  rights  fur  past  conduct  is  puois 
ment,  and  can  in  do  othevnise  be  defined:"  4  Wall.  320,  322. 

Li  re  Dortey,  7  Porter  (Ala)  293,  Justice  Goldthwait  says:' 
have  omitted  any  argunieat  to  show  that  disqualification  from  office 
from  the  pursuit  of  a  lawful  avocation,  is  a  punishment ;  that  it  is  so 
too  evident  to  require  any  illustration.  Indned,  it  may  be  questinn 
whether  any  ingenuity  could  devise  any  penalty  which  would  opera 
more  forcibly  on  society,"  To  the  same  effect  is  the  case  of  Barker 
The  People,  3  Cowen  636.  Deprivation  of  the  right  to  hold  office  « 
a  comuiou'law  punishment :  4  Blackstone's  Com.  44.  It  was  one  of  t 
punishn^'nts  prescribed  by  the  le^^islature  of  this  state  for  the  oCTeo 
of  duelling  as  early  as  the  year  1799  ;  1  Stat.  L  579. 

In  framing  the  Constitution,  the  Convention  did  not  propose  to  ere; 
a  new  ofTimce,  nor  to  prescribe  a  new  mode  of  punishment.  The  offon 
and  the  character  of  punishment  proscribed,  had  eiisled  in  Kentue 
for  more  than  fifty  years  before  they  received  the  recognition  nnd  npp 
bation  of  the  Convention  that  framed  and  the  people  who  ratified  a 
adopted  our  present  Constitution.  That  duelling  was  understood  to  bi 
public  olTence,  and  the  deprivation  of  the  right  to  hold  office  a  puni: 
ment,  is  manifest  from  the  provisions  of  sect.  21,  of  article  eighth, 
is  therein  termed  an  offence,  and  the  Governor  is  authorized,  aftei 
given  time,  to  pardon  it,  and  to  restore  to  the  party  who  has  offend 
all  the  rights,  privileges  and  immunities  to  which  he  was  eniitl 
before  p^ticipating  in  the  forhiddeo  net.  It  was  argued  by  coun 
that  the  pardon  thus  provided  for  relieves  against  the  penalties  p 
■vided  by  the  statute  alone,  and  that  the  constitutional  disqusliScation 
penalty  must  be  relieved  against  by  an  esprcss  restoration  of  the  forfeil 
rights,  privileges  snd  immunities.  We  do  not  so  construe  the  sectii 
The  statutory  penalties  might  be  relieved  against  under  the  general  po> 
of  the  Governor  to  grant  reprieves  and  pardons.  The  pardon  he  is  hi 
anthoriKed  to  grant  is  intended  and  does  of  itself  restore  the  fiirfrii 
rights,  privileges  and  inimuuicies.  Hence,  the  concluding  sentence 
clau«  :  "And  upon  the  presentation  of  such  pardon,  the  oath  piescrib 
in  the  first  section  of  this  article  shall  be  varied  to  suit  the  case." 

The  Cnmnionwealth  further  insists  that  if  the  deprivation  of  the  ri° 
to  hold  office  be  a  punishment,  it  is  not  a  criminal  but  a  political  pu 
ishment,  inflicted  because  of  the  duellist  having,  by  his  voluntary  ■ 
unfitted  himself  for  holding  office.  For  the  present  we  do  not  deem 
necessary  to  innuire  as  to  the  distinction  between  criminal  and  politic 
punishments.  If  sect.  20,  art,  8,  of  the  Constitution,  defines  a  pub 
offence,  and  prescribes  as  a  punishment  therefor  the  deprivation  of  t 
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:  to  hold  office,  and  was  not  intended  to,  and  does  not,  merely  pre- 
e  an  ineligibility  to  office,  our  ooncliuion  on  tliia  branch  of  the  cats 
oeccSMrily  be  the  same,  whether  tlie  puoishuienl  be  criminul  or 

ut  the  primarj  purpose  of  said  section  was  not  merely  lo  prescribe 
iGcations,  to  fix  dis^iualiBuaCiuns,  and  to  define  ineligibility  to  office, 
a  we  think,  already  been  mude  reusunably  dear  )  bnt  an  eiainiita- 
of  the  peculiar  lau^uage  in  which  that  aeoiion  ia  couched,  and  a 
urisoQ  uf  that  language  with  that  of  other  sections  of  the  CuUBtitu- 
will  still  further  »truii<|;the[i  that  conclusion. 

\e  qualificiitions  of  lueuibcrs  of  the  House  of  Representatives  and  of 
ifiit  are  prescribed  by  sects.  4  and  Ifl  of  art.  2  of  the  Uonstitution, 
ieuts.  27  and  28  ut  the  sume  article  prescribe  who  shall  not  be  "  eli- 
"  CO  the  General  Aaaenibly,  even  though  they  way  possess  alt  the 
lative  qua  I  ideation  a.  Sects,  4  and  15  of  art.  3  determine  who  may 
OTernor  and  Ijieuienanl  Governor  of  the  Coinui  on  wealth,  and  art.  4 
ii  prescribe  the  (jOiilifications  of  Judges  of  the  Court  of  Appeals,  of 
Ulerk  of  that  court,  of  the  JuJ^'es  of  the  Circuit  Courts,  of  the 
iville  Chancery  Court,  and  of  the  County  Courts,  and  of  all  the 
itive  and  niioisteriul  officers  of  the  districts  and  counties  of  the 


hen  mere  temporary  disqualification  for  office,  reaulting  from  the 
itary,  lawful,  and,  in  many  instances,  the  couimeudable  act  of  the 
are  defined,  we  find  that  the  terms  ''  eligible"  and  ''  ineligible"  are 
^3  used,  as  in  the  8d  sect,  of  urt,  3,  which  provides  that — 
I'he  Governor  shall  be  ineligible  for  the  succeeding  four  years  after 
ipimtion  of  the  term  for  which  he  shall  have  been  elected  ;"  and  as 
ciion  10,  article  8,  which  declares  that  "no  member  of  Congress, 
person  holding  or  exercising  any  office  of  trust  or  profit  under  the 
;d  States,  or  either  of  them,  or  uuder  a  foreign  power,  shall  be  eli- 
as  a  member  of  the  General  Assembly  of  this  Commonwealth,  or 
or  exercise  any  office  of  trust  or  profit  under  the  same." 
c  giving,  accepting  or  knowingly  currying  a  challenge  to  fight  a 
with  deadly  weapons  with  a  citizen  of  this  state  was  intended  to  do 
than  merely  to  render  the  guilty  party  ineligible  to  office,  in  the 
of  the  ineligibility  contemplated  in  the  provisions  quoted  and  re- 
1  to.  The  Convention  and  the  people  intended  that  such  offenders 
d  be  permanently  deprived  of  one  of  the  attributes  of  citizenship, 
ifore,  the  words  eligible  and  ineligible  are  omitted  from  sect,  20  of 
.  and  a  term  used  which  has  a  fixed,  determinate,  and  well  under- 
legal  and  constilutlonal  signification, 

d  section  provides  that  the  offender  shall  be  "  deprived  of  the  right 
id  any  office  of  honor  or  profit  in  this  Commonwealth,"  which  is  in 
to  dispossess  him  of  an  "inalienable  right"  (4  Wall.  B21);  to  take 
him  "  rights,  privileges  and  immunities"  to  which  he  hud  there- 
:  been  entitled  (sect,  21,  art,  8,  Slate  Constitution)  ;  to  strip  him  of 
f  the  highest  and  most  valued  attributes  of  citizeu.'thip,  and  thus  to 
I  upon  him  that  penalty  which  operates  most  forcibly  upon  society, 
e  word  "deprived"  la  used  in  this  section  in  the  same  sense  in 
I  it  is  used  in  section  12  of  the  Bill  of  Rights,  and  in  the  fiah 
i  of  Amendment  to  the  Federal  Constitution, 
therefore,  the  20th  sect,  of  the  Sth  art.  of  the  Constitution  b  t* 
■.  XXIIL— 48 
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be  construed  &s  insisted  oa  by  the  Commonwealth's  counsel,  it  is  a 
executing  penal  statute ;  it  tries  without  accusation,  hears  and  d 
mines  without  proof  or  opportunity  for  defence,  and  imposes  the  pei 
without  notice  to  the  culprit  of  his  cod  d  em  nation. 

Such  a  statute  is  subversive  of  that  clause  of  Magna  Charts  w 
declares,  in  relation  to  a  freemao,  "  nor  will  we  pass  upoo  him  or 
deuin  hiui  but  by  the  lawful  judgment  of  his  peers  or  by  the  law  o 
land,"  and  of  the  12th  section  of  the  Bill  of  Rights,  which  declares,  * 
cun  he  be  deprived  of  his  life,  liberty  or  property,  unless  by  the  j 
ment  of  his  peers  or  by  the  law  of  the  land." 

If  a  rational  construction,  consistent  with  the  principle  of  freegoi 
ment  embodied  in  these  declarations,  can  be  given  to  said.sectio 
will  be  preferred,  not  only  because  it  will  harmonize  with  our  theor 
government,  but  because  it  will  leave  unimpaired  one  of  those  venei 
safeguards  thrown  around  individual  rights  by  our  English  ances 
and  which  has  been  reasserted  by  the  people  of  Kentucky  in  each 
all  of  the  three  Constitutions  under  which  they  have  lived. 

It  is  insisted  that  the  intention  that  the  constitutional  provisions 
lating  to  duelling  shall  be  self-enforcing  is  manifested  by  the  oath 
all  officers  are  required  to  take  upon  being  inducted  into  office. 

It  is  true  that  no  person  can  enter  upon  the  discharge  of  the  di 
of  an  office  created  by  the  Conatitutioo  or  laws  of  this  state,  witi 
first  swearing  or  affirming  that  since  the  adoption  of  the  present  Co 
tution  he  has  not  seat  or  accepted  a  challenge  to  fight  a  duel  with  de. 
weapons  with  a  citizen  of  this  state,  nor  acted  us  second  in  carryii; 
challenge,  or  aided  or  assisted  any  person  so  offending;  and  it  isequ 
true  that  to  the  extent  that  persons  are  prevented  from  standing 
office  or  from  being  inducted  into  office  aAet  election  or  appointui 
on  account  of  their  inability  or  unwillingness  to  take  this  oath,  the  1 
lection  is  enforced  without  a  resort  to  the  ordinary  tribunals  ofjusti 

The  original,  and  as  yet  the  priocipal,  object  of  official  oaths,  is  U 
quire  from  the  person  about  to  enter  upon  the  discharge  of  the  du 
af  a  public  trust  a  guaranty  that  ho  will  be  conscientious  in  the 
dhirge  of  such  duties,  and  faithful  to  the  public  obligations  he  is  al 
to  assume.  Such  oaths  are  not  usually  made  the  instramenls  or  m< 
of  inflicting  punishments  or  forfeitures  incurred  on  account  of  the  c 
oiissiun  of  public  offences ;  and  iu  every  case  iu  which  they  have  o 
atcd  to  punish  for  past  offences,  they  have  been  held  void  upon 
ground  that  they  are  ex  pott  facto  laws;     4  Wall.  319;  Id.  333. 

When  they  operate  as  a  means  of  punishment  as  to  future  offeo 
they  can  be  defended  only  upon  the  theory  that  the  citiaen  takes 
right  to  hold  office  under  the  Constitution,  coupled  with  the  condil 
that  he  is  willing,  and  that  he  can  conscientiously  tike  the  oath 
affirmation  therein  prescribed.  Further  than  this  the  oath  dues 
make  the  section  under  consideration  self-executing.  The  doct^ 
innounced  in  the  case  of  Morgan  v.  Vance,  4  Bush  323,  is  not  a 
oomprehensive  than  we  here  state  it.  The  intimation  that  there 
disqualifications  for  office  depending  upon  acts,  and  not  upon  convict 
ivas  extra-judicial.  It  illustrated  no  issue  presented  by  the  record, 
ivas  it  necessary  or  proper  in  view  of  the  mandate  of  the  court.  It 
not  necessary  to  direct  that  Morgan  should  he  allowed  to  amend 
answer.     The  judgment  against  him  was  reveraed,  because  his  aoi 
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\Te:\dy  good.  Hot  vrae  it  neociisary  to  sug^Hl  to  Vance  to  amend 
^tiiiuii.  Its  Bufficienc;  h:id  not  been  quentionod,  and  there  was 
isua  why  he  shiiuid  aver  a  fact  that  he  could  have  proved  without 
Iff.  The  novel  churacter  of  the  mandate  indicates  that  that  cuse 
}t  receive  that  Rcrious  considcntion  neecssary  to  wake  it  a  con- 
ijf  precedent  upon  a  grave  ciinstitutionai  (jueittion. 
insel  Tor  the  (Jmumon wealth  cnrroctly  says  that  there  are  but  two 
*  in  which  the  deprivation  of  the  riylit  to  hold  office  can  he  inude 
ul — one  by  the  act  itself  producinf;  the  deprivation  ;  the  other 
Ninviction  of  the  offence  in  a  criminal  proaecuiiun.  The  force  of 
g^estion  following  thin  statement  of  the  case  cannot  be  questiuncd. 
lelsaya:  "If  the  Uonvenlion  which  framed  the  Constitution 
led  to  require  conviction  of  the  acts  named  in  sect.  20,  it  would 
tieen  easy,  by  the  use  of  the  word  '  conviction  '  or  '  convicted  '  as 
»ore  used  in  sects.  H  and  4  of  the  same  article  of  the  Constitution, 
'e  made  that  meaning  clear  and  unequivocal." 
i  mere  ouiission  of  this  word  in  this  section  raises  at  most  but  a 
iiption  that  it  was  intended  that  it  should  receive  a  construction 
'nt  from  those  sections  in  which  the  word  wels  used.  To  give  to 
uission  greater  weight  than  this  ''would  be  to  suppose  that  the 
rs  weighed  only  the  force  of  single  words  as  philologists  or  critics. 
It  whole  clauses  and  objecu  as  gtaiesuieD  and  practical  reasoners  :" 
on  Const.  454. 

>n  the  other  hand,  if,  instead  of  the  phrase  "shall  be  deprived," 
»rd  "  ineligible,"  or  the  phmse  "  shall  not  he  eligible,"  had  been 
D  sect.  20,  some  of  the  difficulties  attending  the  arguoient  to  show 
t  is  self-esecoting  would  have  been  obviated.  We  have  already 
I  that  the  change  of  language  or  phrasuology  in  this  regard  was 
rate  and  intentional,  and  tliat  apt  and  appropriate  words  are  used 
tr  that  particip:ition  in  a  duel  between  citiiena  of  this  state  vas 
led  to  be  treated  as  a  public  offence,  and  that  the  deprivation  of 
.'ht  to  hold  office  is  a  penalty  or  punishment,  to  be  inflicted  upon 
who  may  be  guilty  of  said  offence. 

t,  21  does  not  prove  that  sect.  20  is  absolutely  self-executing. 
:  have  already  shown,  it  is  self-executing  when  the  party  admits 
lilt,  and  cannot,  therefore,  take  the  oath  of  office.  In  such  a  case 
actical  deprivation  commences  with  the  act;  and  as  ihcGovernor 
t  relieve  against  it  for  five  years,  the  limitation  upon  his  power  to 
1  is  made  to  commence  from  the  time  of  the  offence,  instead  of 
he  time  of  the  conviction. 

have  been  referred  to  no  instance  of  a  Bclf-eKCCUting  statute,  and 
tas  to  forfeitures  growing  out  of  the  violation  of  the  revenue  laws 
:  General  Government  and  of  some  of  the  states,  we  have,  with 
■  two  exceptions,  found  none,  either  in  State  Constitutions  or  in 
tive  enactments,  that  have  not  been  declared  unenforceable.  The 
me  Courts  of  Missouri  and  West  Virginia  upheld  such  utatutes, 
ic  decision  of  the  first  was  reversed  and  the  doctrine  of  the  last 
lied  by  the  Supreme  Court  of  the  United  SUtes.  Besides  this, 
decisions  were  rendered  at  a  time  and  under  circumstances  which 
em  of  the  weight  to  which  the  opinions  of  those  courts  would 
fise  be  entitled. 
the  Act  of  1808  (2  Stat.  L.  1219),  mulattoea  and  free  negroes  were 
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prohibited  from  immigratiap;  to  this  state.  It  was  made  the  dutj 
the  County  Court  of  any  connty  into  vliich  any  of  these  people  ^hu 
come,  to  direct  him  or  them  to  enter  into  recogtiisance,  wiih  suiet)- 
the  sum  of  five  huodrcii  dollars,  conditioned  tliat  \ie  would  depart  ; 
removo  without  the  limits  of  tlie  stale  within  twenty  days  thereaf 
and  never  more  return  ;  and  if  he  fulled  to  t;ive  the  recognisance. 
court  was  authorized  and  required  to  make  an  order,  to  be  eiecuted 
the  sheritf,  for  the  iuimediate  sale  of  the  negro  or  mulatto  so  failing 
and  during  the  term  of  one  yenr,  &a. 

This  court,  io  the  case  of  Doram  v.  The  Commonicealth,  1  Dana  'i 
held  that  a  proceeding  under  this  act  was  in  the  nature  of  a  pruM 
tiou  by  tnforuiation  for  an  offence  against  the  Comoionwculth  ;  thut 
penalty  wns  a  temporary  disfranchisement  of  a  free  man  as  a  pun 
^  ment  for  violating  a  public  and  economical  law  of  the  st-ate;  and  decia 
that,  inasmuch  as  itdispensed  with  a  jury,  it  could  not  be  constituti 
ally  enforced. 

In  the  case  before  ua  it  ia  contended  that  acitiEen  may  "be  depriv< 
of  "rights,  privileges  and  immunities,"  which  are,  by  the  Supn 
Court  of  the  United  States,  classed  among  the  inalienable  rights  ( 
freeman,  not  only  without  a  trial  by  jury,  but  without  u  Lriut  at  all, 

A  case  moresimilar  to  that  under  consideration  is  th^it  of  Gninf 
Sii/ord,  1  Dana  481.  In  1824  the  legislature  enacted  tliat,  unless 
owners  of  certain  lands,  situate  in  the  slate,  should,  before  the  1st 
of  August  1825.  niiike  certain  injprovenients,  the  title  should  forfeit, 
immediately  vest  in  the  Common  wealth  without  judgment  or  ol 
found.  In  passing  upon  this  act  Judge  Nicholas  said  :  "To  enj 
what  shall  be  done,  or  whut  left  undone,  and  to  secure  obedience  to 
injunction  by  prescribing  appropriate  penalties,  belongs  ciclusivel; 
legislation.  To  ascertain  a  violation  of  such  injunction,  and  inflict 
penalty,  belongs  to  the  judicial  function. 

"  So  far  as  the  act  in   question   undertakes  to   diveat   Gaines  of 

it  is  an  assumption  to  that  eitent  of  judicial  magistracy  without  aff 
ing  the  accused  the  benefit  of  those  forma  and  guiirds  of  trial  which 
hia  constitutional  right  wherever  a  citizen  is  sought  to  he  punisi 
either  in  his  person  or  by  forfeitures  of  his  property,  for  alleged  vi 
tions  of  the  penal  enactions  of  the  atate.  The  right  to  forfeit  ia  me 
ao  incident  to  the  power  to  punish  guilt.  Without  guilt  the  forfeii 
cannot  be  incurred.  The  guilt  cannot  be  ascertained  by  the  legislat 
our  otherwise  than  by  a  direct  criminal  procedure  of  some  sort,  an 

Apply  thisreasoning  to  the20th  sect,  of  the  8th  art.  of  the  Conatitu 
as  coQRtrued  by  the  Commonwealth's  counsel,  and  it  will  be  seen  at  c 
that  the  construction  converts  that  section  into  a  bill  of  pains  and  ] 
altiea,  and  thereby  makes  it  repugnant  to  that  clause  of  the  t'td 
Constitution  which  provides  that  "No  state  shall  pass  any  hi  I 
attainder."  Judge  NICHOLAS  in  the  same  case  said  :  "  A  Britrsb 
of  Parliament  might  declare  that,  if  certain  individuab.  or  a  Gia» 
individuals,  failed  to  do  a  given  act  by  a  named  day,  they  shoul<i 
deemed  to  be  end  treated  aa  convicted  felons  or  traitors.  Sucn  an 
comes  precisely  within  the  dcBnition  of  n  bill  of  attainder,  >u>i 
English  Courts  could  enforce  it  without  indictment  or  trial  by  jtuv-' 
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is  definitioD  was  quoted  with  apparent  approval  by  the  Supreme 

of  the  United  nlaten,  in  the  case  of  Cummings  A  alj<;ht  tranit- 
)n  of  the  knguafre  used  will  eliuw  its  HtrikJii^  sppliuutiun  to  the 
tutionul  peaal  statute  under  oonaiileratiiin,  us  construed  by  the 
.untativo  of  the  ComrnouweiLlth.  Here  it  U  insisted  that  Jones 
f^iven  act,  criminul  in  its  nuture,  and  thut  therefore  he  should  be 
id  to  be  and  trented  aa  a  convicted  offender,  and  that  tbe  courts 
t  enforce  the  prescribed  penalty  without  indictment  and  without 
lyjury. 

cannot  believe  that  the  Convention  and  the  people  of  the  state 
led  that  the  section  should  be  so  construed  as  to  make  it  conflict 
,he  Constitution  of  the  United  States,  and  to  make  it  repugoant 
It  great  underlying  principle  of  the   criminal  and  penal  law,  that 

person  shiill  be  held  to  be  and  treated  04  innocent  until  his  guilt 
ularly  and  legally  established. 

have  not  tailed  to  consider  the  fact  that  corrupt  men  who  have 
:en.  or  possibly  cannot  be,  convicted  of  the  disqualifying  offence, 
under  our  construction  of  the  Constitution,  falsely  take  the  oath 
ce,  and  thereby  enjoy  the  honors  and  emoluments  attached  to  and 
ig  out  of  public  position.  But  as  no  human  kw  can  be  perfectly 
ted.  it  is  better  that  the  provisions  of  this  section  of  the  Const!- 

shall  someti-mes  be  evaded  than  that  absolute  obedience  shall  be 
'A   through   the  arbitrary   means   resorted   to   by    governmeata  in 

individual  rights  are  less  highly  prized  than  in  this. 

need  not  determine   whether  a  conviction    under  an   indictment 

upon  the  provisions  of  art.  2U  of  chap.  29th  of  the  Revised 
e.4  would  conclude  the  party  us  to  the  essential  fact  of  the  citiien- 
if  the  other  party  participating  in  the  duel.  It  js  sufficient  to  say 
lie  constitutjiOnnl  provision  is  of  itself  a  perfect  statute,  and  that  any 
iolating  lis  provisions  may  be  indicted,  tried,  convicted,  and,  by 
dginent  of  the  court,  "  deprived  of  the  right  to  hold  uny  office  of 
)r  profit,"  independent  of  any  legislative  action  on  the  subject. 
s  power  did  not  exist  by  virtue  of  the  Constitution,  the  provision 
it  duelling  might,  by  want  of  action  upon  the  part  of  the  Icgis- 
,  be  rendered  utterly  nugatory  as  to  persons  in  office  at  the  time 

commission  of  the  offence,  and  as  to  persons  not  desiring  to  stand 
ice  nor  to  occupy  public  positions  of  trust  and  honor. 
I  first  count  does  not  aver  that  Jones  entered  upon  the  discharge 
I  duties  of  the  office  of  clerk  of  the  Court  of  Appeals  without 
:  the  constitutional  oath  of  office,  nor  that  previous  to  the  finding 
:  indictment  the  fact  that  he  had  accepted  a  challenge  to  fight  a 
licb  deadly  weapons  with  a  citizen  of  Kentucky  since  the  adoption 
:  present  Constitution,  had  been  judicially  ascertained,  and  be 
>y  deprived  of  the  right  to  hold  the  office.  The  Criminal  Court 
it,  therefore,  err  in  holding  that  said  count  was  insufficient  in  law. 
the  second  count  it  is  averred  that  the  Contesting  Board  did  ad- 
I  ^md  determine  that  Jones  had  accepted  a  challenge  to  fight  a  duel 
deadly  weapons  with  a  citizen  of  Kentucky  subsequent  to  the 
OB  of  the  present  Constitution;  and  it  is  further  averred,  as  a 
lalan  of  law,  that  said  board  was  "  a  court  of  competent  jurisdic- 
>  hear  and  try  said  matter,"  arising  as  it  did  upon  the  contest  in- 
ated  and  prosecuted  by  John  B.  Cochran,  who  was  the  opposing 
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candiiinte  for  the  office.  It  becomes  necessaiy,  thererore,  to  inqi 
into  the  duties  and  powers  of  the  Cuntestmg  Hoard  and  to  detern 
u  to  its  jurisdiction.  Sect.  24,  art.  8,  of  the  Cunstitution  provides,  i 
"  the  General  Assembly  shall  provide  by  law  for  the  trial  of  any  t 
tested  election  of  auditor,  refijister,  treasurer,  attorney-general,  jud 
of  circuit  courts,  and  all  other  officers  not  herein  spccitied." 

Art.  7.  chap.  'A3,  of  the  General  Statutes  deGnea  the  jurisdiction 
duties  of  Cuutesting  Boards.  It  provides  that  the  Board  to  try  a  i 
test  as  to  the  clectian  of  a  clerk  of  the  Court  of  Appeals  shall 
Ouuiposed  of  the  governor,  attorney-general,  auditor,  treasurer  and  ae 
lary  of  state.     Its  duties  are  deGaed  its  tblloirs: — 

.  *>  Sect.  8.  Where  it  shall  appear  thut  the  candidates  receiving 
highest  number  of  votes  given  have  received  an  equal  number,  the  ri 
to  the  office  shall  be  deteruiined  by  lot  under  the  direction  of  tbe  Boi 
Where  the  person  is  found  not  to  have  been  legully  qualified  to  rec< 
the  office  at  the  time  of  his  election,  a  new  election  shall  be  ordci 
Where  another  than  the  person  returned  shall  be  found  to  have  recei 
the  highest  number  of  legal  votes  given,  such  other  shall  be  adjud 
to  be  the  person  elected  and  entitled  Ui  the  office." 

Sect.  9.  "  Its  (the  Board's)  decision  vrheu  made  shall  be  final  : 
conclusive." 

Sect.  11.  "When  a  new  election  is  ordered,  or  the  incumbent 
judged  not  to  be  entitled,  his  powers  shall  immediately  cease  ;  and  if 
office  is  not  adjudged  to  another,  it  shall  be  deemed  vacant," 

It  is  plain  that  the  action  of  the  Board  within  the  limits  of  its  ji 
diction  is  final  and  conclusive  as  well  upon  the  courts  as  upon  the  oi 
departments  of  the  government.  But  it  is  equally  clear,  and  we  do 
understand  the  proposition  to  be  questioned  by  the  Commonweal 
counsel,  that  when  the  courts  are  called  upon  to  enforce  the  judgnv 
of  the  Board,  or  to  punish  those  who  disobey  its  mimdiites,  they  t 
the  potver  to  inquire  into  and  determine  as  to  its  jurisdiction  in 
particular  case  in  hand.  Without  jurisdiction  to  act,  the  finding 
judgment  of  any  board  or  tribunal  is  necessarily  vnid,  and  may  bi 
treated  by  all  the  world  The  cases  of  Batman  v.  Alegowan,  10  SI 
538,  and  JVewffwn  V.  ATer/fcy,  13  B  Monroe  517,  are  perfectly  consis 
vith  this  view.  In  Batman's  ease  the  question  of  the  jurisdiction 
the  County  Contesting  Board  was  directly  considered,  and  tbe  mai 
mill  refused  upon  the  sole  ground  that  the  notice  of  contest  had 
been  given  within  tbe  time  fixed  by  law,  and.  therefore,  that  the  Bi 
had  no  jurisdiction  to  hear  and  determine  the  mutter.  And  howi 
anxious  the  legislature  may  have  been  at  and  before  the  time  of 
decision  in  Kertley's  case  to  prevent  the  ordinary  tribunals  of  jns 
friim  being  harassed,  and  possibly  overwhelmed  with  the  investigati 
and  involved  in  the  excitements  to  which  contested  election  cases  i 
be  expected  to  give  rise,  that  anxiety  bos  ce.ised  to  exercise  a  oonCrol 
influence  over  legislation,  and  appeals  from  tbe  decisions  of  Coi 
Boards  are  now  allowed  to  the  Circuit  Courts,  and  from  these  tribu 
to  this  court. 

In  view  of  the  finality  of  the  action  of  the  Contesting  Board  in  c 
of  state  officers,  it  is  a  matter  of  regret  that  its  jurisdiction  and  poi 
are  not  more  accurately  and  specifically  deGned  by  the  sU-itute.  As 
law  exists  at  present  they  are  to  be  implied  from  the  duties  impc 
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the  Board  in  certaio  numed  cootingencies.  As  ft  new  election  is 
ordered,  when  the  perHon  returned  in  not  round  to  bave  been 
y  qualified  to  receive  tbe  office  at  the  time  of  his  election,  and  as 
icuuibeot  may  be  adjudged  not  t«  be  entitled  to  tbe  office,  tbe  power 
(uire  as  to  bis  Cjualibcations  must  be  implied.  How  far  the  le^'is- 
!  intended  this  implied  power  to  be  carried,  and  to  what  extent  the 
aturc  can  con  stitut  loo  ally  empower  the  Board  to  exercise  it,  are  the 
principal  quentions  upon  the  decision  of  which  tbe  sufficiency  of 
ecoad  count  in  the  indictiuent  must  depend. 

B  concur  in  the  constructioo  of  the  Constitution  as  ^iven  by  this 
in  the  case  of  HaU  v.  ffoitelter,  17  B.  Monroe  :  "  That  the  worda 
Scalions  and  quuHGed  are  used  therein  in  their  most  ooiiiprchensivB 
,  tio  f'ignify  not  only  tbe  circumstances  that  are  requisite  to  render 
len  eligible  to  office,  or  that  entitle  him  to  vote,  but  also  to  denote 
(emption  from  all  le^nl  disqualifications  for  either  purpose;"  and 
oiicur  fully  in  the  illustration  thus  given  in  that  case;  "The  cir- 
tances  under  which  a  citizen  is  entitled  to  vote  are  prescribed  in 
Constitution;  but  be  may  have  those  qualifications,  and  still  by 
act  have  become  diiqaalijied.  and  not  be  a  qaalifieil  voter,  in  the 
in  which  the  word  is  used  in  the  Constitution."  Tbe  word  quali- 
ans  seems  to  be  used  in  the  same  sense,  and  implies  not  only  tbe 
nee  of  every  requisite  which  the  Constitution  demands,  but  also 
bsence  of  every  disqualification  which  it  imposes, 
e  implied  powers  of  the  Contesting  Board  as  to  the  qualifications 
tqualifications  of  tbe  person  elected  to  office  go  to  the  extent  hers 
ated.  It  may  investigate  and  determine,  finally  and  conclusively, 
her  be  possesses  each  and  all  of  the  quulificutions  which  the  Con- 
ion  prescribes,  and  whether  or  not  there  are  present  any  or  all  of 
lisqualiScations  which  it  imposes. 

le  Board  had  the  power  to  ascertain  whether  Jones  was  a  citizen  of 
United  States;  whether  be  had  been  a  resident  of  the  state  of 
.ucky  two  years  next  preceding  bis  election;  whether  he  was 
ty-one  years  of  age.  and  whether  he  had  the  certificate  of  a  judge 
e  Court  of  Appeals,  or  of  a  judge  of  the  Circuit  Court,  that  he  had 
examined  by  the  Clerk  of  his  court  under  bis  supervision,  and  that 
ns  qualified  for  the  office.  It  bad  tbe  further  power  to  ascertuia 
her  he  was  holding  or  exercising  any  office  of  trust  or  profit  under 
United  States  or  either  of  them,  or  under  any  foreign  power,  and 
ibly  whether  he  had  been  convicted  of  any  crime  or  misdemeanor 
icipation  in  a  duel  with  a  citizen  of  Kentucky  included),  and  by 
udgment  of  conviction,  "  deprived  of  the  right  to  hold,"  or  ren-'i 
1  constitutionally  incapable  of  holding,  an  office  under  the  Constitu- 
and  laws  of  the  Commonwealth.  This  last-nanied  power  is  not  alto- 
3r  clear,  end  the  court  is  not  so  fully  agreed  as  to  its  existence  aa 
el  authorized  in  this  case  to  conclude  the  question  ;  but,  for  the 
OSes  of  this  decision,  its  existence  will  be  assumed,  and  the  branch 
lis  case  now  under  consideration  will  be  disposed  of  upon  this 
Jiption. 

any  view  of  the  law,  the  Board  could  not  enter  upon  an  original 
itigation  as  to  whether  Jones  had  accepted  a  challengo  to  fight  a 
with  deadly  weapons  with  a  citizen  of  Kentucky,  and  upon  tb« 
'nee  therein  heard,  adjudge  that  he  is  not  entitled  to  hold  the  office 
lich  he  was  elected. 
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We  have  already  determined  that  the  deprivation  of  the  right  tohoM 
office  does  not  necessarily  attach,  eo  instanti,  upon  the  commission  of 
the  prohibited  act  or  acts;  that  the  Constitution  does  not.  and  from  the 
nature  of  things  cannot,  enforce  itself,  unless  the  party  charged  with  the 
disqualifying  offence  concedes  his  guilt  and  declines  to  be  inducted  into 
office  by  takin^  the  constitutional  oath.  Where  he  denies  the  charge, 
and  stands  ready  and  willing  to  purge  his  conscience,  the  presuniption 
of  innocence  applies  in  his  fuvor  just  as  in  the  case  of  any  other  citizen 
charged  with  a  violation  of  the  criminal  or  penal  laws.  This  presamp- 
tion  cannot  be  overcome  in  order  to  enable  the  Commonwealth  to 
deprive  a  citizen  of  a  valuable  right,  and  thereby  to  inflict  upon  him 
punishment,  except  by  the  finding  of  a  jury  in  a  regular  judicial  pro« 
ceeding  had  by  a  court  of  competent  criminal  or  penal  jurisdiction. 

While  we  are  fully  persuaded  that  the  deprivation  of  the  right  to 
hold  office  is  a  punishment  of  the  gravest  nature,  wo  cannot  admit  the 
conclusion  which  counsel  insists  must  follow  therefrom.  The  special 
provisions  of  the  Constitution  providing  for  the  infliction  of  this  punish- 
ment do  not  necessarily  cut  through  the  general  provisions,  nor  is  the 
j  punishment  prescribed,  whether  it  be  criminal  or  political,  an  exception 

to  the  Bill  of  Rights.  There  are  no  implied  exceptions  to  the  Bill  of 
Rights.  Everything  in  that  article  is  declared  to  be  excepted  oat 
of  the  general  powers  of  government,  and  is  to  remain  for  ever  inviolate. 
(Sect  80,  art.  13,  Constitution.)  In  construing  and  harmonizing  the 
different  provisions  of  the  Constitution,  this  solemn  declaration  is  never 
to  be  lost  sight  of,  and  more  especially  in  cases  involving  the  personal 
rights  of  the  citizen  is  it  entitled  to  high  consideration. 

It  appears  from  the  indictment  that  Jones  presented  to  the  Court  of 
Appeals,  on  the  —  day -of  September  1874,  his  certificate  of  election, 
and  that  he  was,  by  said  court,  on  that  day  qualified  and  sworn  as  pro- 
vided by  law.  It  is  to  be  assumed  that  he  took  the  oath  prescribed 
by  the  Constitution,  and  became  the  incumbent  of  the  office,  as  contem- 
plated in  such  cases  by  subsection  11,  section  1,  of  the  article  and 
chapter  relating  to  trials  of  contested  elections.  Having  purged  bis 
conscience,  and  complied  with  the  fundamental  condition  attached  to 
his  right  to  hold  office  in  this  Commonwealth,  he  was  primd  facie  an 
innocent  man,  and  by  the  Constitution  and  laws  presumptively  entitled 
to  the  honors  and  profits  of  the  position. 

If,  by  the  action  of  the  majority  of  the  Contesting  Board,  his  right 
to  continue  in  the  possession  and  enjoyment  of  the  office  ceased  and 
determined,  then  it  was  the  judgment  of  the  Board,  and  not  the  alleged 
acceptance  of  the  challenge,  that  deprived  him  of  the  right  to  hold  the 
office  and  receive  its  emoluments,  and  converted  his  subsequent  holdiag 
into  an  act  of  usurpation. 

We  are  of  opinion  that  a  Contesting  Board  cannot  thus  try  and 
convict  a  citizen  of  a  penal  offence,  and  by  its  judgment  inflict  upon 
him  a  punishment  of  any  kind,  criminal  or  political. 

But  it  is  argued  that  the  courts  are  bound  to  assume  that  the  Con- 
testing Board  had  before  it  such  evidence  as  authorized  its  finding,  or 
rather,  that  the  character  of  the  evidence  upon  which  it  acted  cannot  be 
inquired  into  in  order  to  determine  as  to  its  jurisdiction.  These  propo- 
sitions are  both  in  the  main  correct,  and  if  the  Board  had  assumed  the 
power  to  act  upon  an  averment  in  the  notice  of  contest,  that  Jones  bad 
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deprived  of  the  right  to  hold  office  by  the  judgment  of  ft  court  of 
)eteDt  jurisdiction,  aod  had  found  thuC  auch  averment  was  true, 

upon  the  disquulificutioD  imposed  hy  said  judgment  hud  declared  the 
I  vacant  and  the  electioD  void,  said  two  propositions  would  be  con- 
vc  of  the  case.  But,  upon  the  cuotrurj,  the  indictment  HhunsthaC 
run  bused  his  contest,  atnoDg  othtira,  upon  the  ground  thut  Jones 
pted  the  chdlenge  sent  tu  hiiu  by  Hnle}  that  the  Jjoard  tried  the 
tier  of  contest,"  and  that  a  majority  of  its  members  reudercd  their 
>ioD  in  writing,  and  then  and  there  "declared  and  adjudged,  ia 
t  and  BubituDce,  that  the  said  Tiiomus  C.  Jonea  '  did,  on  the  6th 
jf  June  1869,  accept  a  challenge  from  J.  Hale,  a  citizen  of  ICeu- 
Y,  to  fight  him  in  single  combat  with  deadly  weapons,'  '  and  thut 
Thomas  0.  Jones  is  ineligible  to  hold  and  exercise  the  office  of 
ofthe  Court  of  Appe;ils,'  and  that  said  office  id  vacant;"  and  it 
ler  showa  that  "  said  Board  so  decided  and  declared  said  election  of 
Jones  illegal  and  void  upon  said  ground  of  his  acceptance  of  said 
cage,  and  upon  no  other  ground  whatever;  and  thut  the  other 
id  grounds  of  coutest  were  by  said  Board  decided  in  favor  of  said 

le  Commonwealth  not  only  fails  to  aver  that  the  Board  found  Jones 

ly  ncgaiivcs  any  such  idea,  and  shows  that  the  Judgment  of  the 
d  was  based  upon  a  supposed  disqu;iliGcation  for  office,  which  has 
L;al  or  constitutional  existence.  This  is  not  an  erroneous  judgment, 
li  cannot  be  corrected  tor  the  want  of  the  power  or  jurisdiction  in 
ler  tribunal  to  review  it.  The  Board  having  no  power  to  act  in 
premises,  it  is  not  a  judgment  at  all,  and  is  no  more  binding  upon 
s,  or  the  courts  of  the  state,  than  if  Cochran  had  based  his  contest 
an  averment  that  Jones  was  under  forty  years  of  age,  or  was  not 
irised  attorney,  or  had  committed  some  other  crime  or  misdemeanor 
ving,  upon  conviction,  the  forfeiture  of  the  right  to  hold  office, 
puwer  and  jurisdiction  of  the  Board  to  declare  an  election  illegal 
roid,  and  to  adjudge  an  office  to  be  vacant,  exists  in  cases  in  which 
party  elected  did  not,  at  the  time  of  his  election,  possess  the  re- 
te  qualifiRations,  or  where  he  was  not  at  that  time  exempt  from  all 
disqualifications. 

I  admit  that  n  Contesting  Board  way  determine  finally  as  to  what 
itutes  a  legal  disijualification  to  office,  would  be  (o  decide  that  the 
lature,  instead  of  confining  these  tribunals  to  the  discharge  of  exe- 
e  duties,  and  to  the  determination  primarily  of  mere  questions  of 
had,  in  disregard  of  the  distribution  of  the  powers  of  government, 
ing  by  virtue  of  the  first  article  of  the  Constitution,  created  a  high 
iai  tribunal,  a  court  with  power  and  authority  to  determine  finally 
lODclusively  questions  of  individual  rights  arising  under  the  Con- 
ion,  and  provided  that  it  should  bo  composed  exclusively  of  high 
itive  officers. 

is  a  matter  of  great  difficulty  to  draw  the  exact  line  of  demarcation 
:en  executive  and  judicial  powers,  and  of  still  more  difficulty  to 
!  with  accuracy,  how  far  executive  officers,  in  the  discharge  of 
itive  or  ministerial  duties,  may  bind  the  other  departments  of  gov- 
Eot  by  the  exercise  of  jnuii  judicial  functions, 
t  we  regard  it  as  an  indisputable  proposition,  that  where  the 
:.  xxm.— *» 
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inijuiry  to  be  made  involTes  questJoDS  of  law  as  well  as  fact,  whe 
affects  a  legal  right,  and  where  the  decision  may  result  in  tertain 
or  destroying  that  right,  the  powers  to  be  exercised,  and  the  duii 
be  discharged  are  essentially  judicial,  and  are  such  as  cannot  cou 
tionally  be  delegated  to  or  imposed  upon  executive  officers. 

The  2-[th  sect,  of  the  :{d  art.  of  the  second  Constitution  of  this 
provided  that  a  fjccretary  of  State  should  be  appointed  and  con 
Bioned  during  the  term  fur  which  the  Governor  wjs  elected,  "  if  I 
long  behave  himself  well."  The  Governor,  believing  that  Hardia 
not  complied  with  the  condition  npoo  which,  as  Secretary  of  Stat 
WA  entitled  to  continue  in  office,  caused  to  be  entered  upon  the  ei 
tive  journal  that  he  (Hardin)  "  by  bis  failure,  wilful  neglect,  sdi 
fusul  to  reside  at  the  seat  of  government,  and  perform  the  dutie 
Secretary,  has  abandoned  said  office,  and  said  office,  io  the  judgmci 
the  Governor,  has  become  vacant,  for  the  causes  aforesaid;  it  is,  il 
fore,  declared  by  the  Governor,  and  ordered  to  be  entered  upon  the 
ciitive  jouruul,  that  the  office  of  Secretary  haa  become  and  is  vai!i 
In  a  contest  between  Hardin  and  the  Auditor,  growing  out  of  this  a' 
of  the  Governor,  this  court  said: — 

"  The  Secretary  being  removable  for  breach  of  good  behavior  < 
the  ascertainment  iif  the  breach  must  precede  the  removal.  In  i 
words,  the  officer  must  bo  convicted  of  mi.'ibehavior  in  office,  am 
shall  not  arguo  to  prove  that  in  a  government  of  laws,  a  cimvii 
whereby  an  individual  may  be  deprived  of  valuable  rights  and  inter 
and  may,  moreover,  be  seriously  affected  in  his  good  fame  and  staiK 
implies  a  chai^'e  and  trial  and  jndginent,  with  opportunity  of  del 
Hnd  proof.  The  law,  ton,  prescribes  the  duties  and  tenure  of  the  o 
and  thus  fiirnisliea  a  rulo  for  the  decision  of  the  <|Uestion  invo 
Such  a  proceeding  for  the  ascertainment  of  fact  and  law  involving 
right,  and  resulting  in  a  decision  which  may  terminate  their  ri;;! 
essentially  judicial,  and  has  been  so  considered  here  and  elsewhe 
Fuge  V.  Uardia,  8  B.  Monroe  fi72. 

The  analogy  between  Hardin's  case  and  the  one  under  considera 
if  not  striking,  is  at  least  sufficiently  .clear  to  make  the  law  of  the 
applicable  to  the  facts  of  the  other. 

Hardin's  right  to  hold  the  office  was  coupled  with  the  condition 
.scribed  by  the  Constitution,  that  he  would  behave  himself  well  and 
form  such  duties  as  were  imposed  upon  him  by  the  Constitution 
laws.  Jones,  like  all  other  citizens,  took  his  right  to  bold  office  in 
Commonwealth,  coupled  with  the  condition  that  he  would  abtiUiin 
participating  in  duels  with  citizens  of  this  state.'  Each  of  the  condii 
is  imposed  by  the  Constitution,  and  in  neither  case  is  it  in  express  ti 
provided  that  the  forfeiture  of  the  right  to  the  particular  office  in 
one,  or  of  the  general  right  to  hold  any  office  in  the  other,  shouh 
enforced  by  indictment,  trial  and  conviction.  Yet,  as  ihe  asccrlaini 
of  the  breach  must  precede  the  infliction  of  the  penally,  the  court 
jn  Hardin's  case :  "  We  tkall  not  argue  lo  prote  that  in  a  govemmra 
Iiiirn,  a  eoameliim  tcherehy  an  iiuiicidual  maj/  be  deprivtJ  of  vnh 
righii  ami  ialerc»l»,  ami  nioy.  moreover,  be  lerioutlif  affecled  ia  hit  j 
/nine  aifl  ttamiiiiy,  impl!e»  a  ch-irge,  auii  trial,  and  jiulgmeiit,  with 
ojtporliinity  ofilefence  and  proof"  and  that  '-such  a  proceeding  foi 
ascertainment  of  fact  and  law,  involving  legal  right,  and  resulting 
decision  which  may  terminate  the  right,  b  euentialty  judicial." 
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lie  proceed  in  ;;s  rexulling  ia  tho  declaration  that  Jones  is  diBquolifit 
I  hiililing.  or  ineligible  ti),  office  in  till*  Com iiion wealth  because  < 
illeged  acceptance  of  Hule's  challenge  to  fi^'hl  a  duel  with  dead 
iiins,  wua  ''  essentiully  judicial,"  mid  wat  tuch  a  proceeding  as  cou 
lie  cunstitutionally  hiid  by  a  board,  coinuiiiHsion,  or  tribunul  coraposi 
:eciitive  officers.     (Sects,  1  and  2,  art   1,  Stat«  Constitution.) 

is  never  to  be  assumed,  where  the  luo^unge  of  the  act  will  adm 
ny  uthcr  rJtioniil  coDstrnctinD,  that  the  legislature  overlooked  ' 
msely  disregarded  a  constitutional  limitation  upon  its  power.  ^^ 
Dt,  tliereliirc,  imply  for  the  Ituard  the  de]e>;ated  power  to  exerci: 
tioiis  "  ea.4entially  judicial"  from  anything  in  the  statute  regulatii 
uroceedingj  and  prescribing  the  duties  of  such  tribunals. 
ie  C'lncluaiona  already  reached  seem  to  us  to  obviate  the  neccssii 
lotieing  the  question  as  to  whether  a  party  may  in  any  ci>ntin<;en[ 
ind  a  trial  by  jury  in  a  conteittcd  election  case,  as  also  the  dedu 

drawn  by  counsel  from  the  power  of  civil  courts  to  try  questioi 
iuie,  and  to  adjudge  the  civil  legal  couaequences  of  the  crime  or  i 
acts  constituting  the  crime. 

I  soon  as  the  Contesting  Board  decided  that  Cochran  had  no  clai 
c  uS<;e,  the  contest  ceased  to  be  a  civil  proceeding,  in  which  tl 
s  of  individuals  were  to  be  settled.  It  then  became  a  prosecutit 
le  Commonwealth  and  the  notice  of  contest  supplied  the  place  an 
irmed  the  office  of  an  information.  Jones  was  then  put  in  the  ntl 
of  a  person  charged  with  a  publie  offence;  and  the  deterniiaatir 
e  Board  upon  this  ground  of  the  contest  is  in  the  nature  of  a  jud 
iscerlainment  of  the  facta  constituting  the  offence,  and  the  judj 
.,  if  enforceable,  is  in  the  nature  of  a  judgment  inflictlDg  a  porti( 
e  penalty  prescribed  by  tho  Constitution. 

It  if  there  were  no  constitutional  objections  to  the  exercise  of  tl 
rs  claimed  for  the  Board  by  the  Commonwealth,  the  onscqiienci 
may  follow  their  exercise  would  furnish  a  sufficient  reason  why  sue 
rs  should  not  be  implied  from  the  provisions  of  the  statute, 
ncs  may  yet  be  indicted  and  tried  upon  the  identical  charge  co: 
ed  and  passed  upon  by  the  Board. 

ct.  23,  art.  1,  chap.  '29,  of  the  General  Statutes,  does  not  purport 
Jues  not,  as  matter  at  law.  limit  the  time  within  which  a  prosecutit 
rsect.  20,  art.  8,  uf  the  Constitution  may  be  commenced. 
>twithstanding,  therefore,  the  action  of  the  Contesting  Board,  Jon' 
yet  be  indicted  for  the  alleged  offence  and  put  upon  his  trial.  ] 
aca3e,he  could  not  rely  upon  the  judgment  of  the  Board  to  suppo 
lof  aulrf /oh  convict.     It  does  not  inflict,  nor  was  it  intended  to  i 

the  whole  of  the  punishment  prescribed  by  the  Constitution.  J 
'ced,  it  will  deprive  him  of  the  particular  office  to  which  he  wi 
ed  i  but  it  will  leave  the  question  of  his  absolute  ineligibility 
>ffice  in  the  Commonwealth  an  open  question,  one  to  be  hereaft 
ired  into  whenever  the  occasion  may  render  the  inquiry  pertincn 
her  than  this,  upon  such  trial  had,  as  it  must  be  had,  in  a  regular 
lised  court  of  criminal  and  penal  jurisdiction,  in  which  the  forn 
rncedura  established  to  protect  private  rights,  and  intended  to  s 
the  individual  against  the  irregular  exercise  of  the  powers  of  go 
lent,  recognised  and  enforced  as  part  and  parcel  of  the  niachinei 
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of  the  tribunal  itself,  he  may,  by  the  verdict  of  a  jury,  be  found  not 
guilty  of  the  offence.  In  such  a  case,  if  the  action  of  the  Board  be  up- 
held and  enforced,  it  will  result  that  he  has  lost  a  valuable  office,  coa- 
ferred  upon  him  by  the  voters  of  the  state,  on  account  of  a  supposed  in- 
eligibility or  disqualification  arising  out  of  an  alleged  violation  of  a  penal 
statute,  of  which  violation  a  jury  subsequently  pronounces  him  not 
guilty. 

Again,  if  the  action  of  the  Contesting  Board  should  be  accepted  by 
Jones  as  conclusive  of  his  rights  under  the  election  of  1874,  but  as 
leaving  the  question  of  his  eligibility  still  an  open  one,  and  he  should 
stand  for  and  be  re-elected  to  the  office,  and  his  election  again  contested 
upon  the  same  ground,  and  upon  precisely  the  same  evidence  as  that 
relied  on  by  Cochran,  the  Contesting  Board,  which  must  then  be  com- 
posed in  part,  and  possibly  may  be  composed  in  whole,  of  different 
persons,  may  find  that  as  matter  of  fact  he  did  not  accept  the  challenge 
alleged  to  have  been  sent  to  him  by  Hale.  In  such  a  case  the  anomaly 
would  be  presented  of  a  citizen  adjudged  to  be  disqualified  to  hold  office 
by  the  Contesting  Board,  and  its  action  afterwards  disregarded,  annulled, 
and  overturned  by  the  successors  of  the  officers  first  acting  in  the 
matter.  J 

And  the  action  of  the  Board  may  just  as  well  be  reversed.  A  citizen 
may  first  be  adjudged  guiltless  of  the  imputed  offence,  and  held  eligible 
to  office,  and  upon  a  subsequent  election,  and  a  contest  upon  the  same 
ground  and  evidence  pronounced  guilty,  and  adjudged  ineligible. 

An  act  of  the  legislature  ought  not  to  be  so  construed  as  to  render 
action  under  it  thus  uncertain  and  inconclusive,  unless  its  language  renders 
such  a  construction  absolutely  necessary;  certainly  no  power  which  may 
thus  operate  should  be  implied  from  language  that  is  open  to  judicial 
interpretation.  In  a  case  somewhat  similar  to  this,  the  Supreme  Court 
of  Pennsylvania  refused  to  construe  an  Act  of  Congress  depriving  a 
citizen,  or  a  cla.ss  of  citizens,  of  the  right  of  suffrage,  on  account  of  a 
military  offence,  as  the  Commonwealth  cUims  the  constitutional  provisions 
and  the  statute  under  consideration  ought  to  be  construed.  It  held  that 
the  officers  of  an  election  could  not  inquire  into  the  facts  constituting 
the  forfeiture,  saying  that,  if  after  such  inquiry  and  trial,  they  were  to 
decide  that  the  party  had  not  forfeited  his  citizenship,  the  decision 
would  not  amount  to  an  acquittal,  it  would  not  protect  him  against  a  sub- 
sequent similar  accusation  and  trial,  and  would  not  protect  him  against 
trial  and  punishment  by  the  proper  military  tribunal.  It  further  held 
that  the  deprivation  oi*  the  right  of  suffrage  must  be  adjudged  under 
the  Act  of  Congress,  after  trial  by  a  proper  military  tribunal,  although 
the  act  declared,  in  terms,  that  all  deserters  who  failed  to  return  to 
service,  or  report  themselves  to  the  proper  officer  by  a  named  day,  should  I 

be  deemed  to  have  voluntarily  relinquished  and  for/eited  their  rights  of 
citizenship,  and  should  be  for  ever  incapable  of  exercising  any  of  the 
rights  of  citizens ;  saying  that  ^^  this  construction  is  not  only  required 
by  the  universally  admitted  rules  of  statutory  interpretation,  but  it  is 
in  harmony  with  the  personal  rights  secured  by  the  Constitution,  and 
which  Congress  must  be  presumed  to  have  kept  in  view.  It  gives  to 
the  accused  a  trial  before  sworn  judges,  a  right  to  challenge,  an  oppor- 
tunity of  defence,  the  privilege  of  hearing  the  witnesses  against  him, 
and  of  calling  witnesses  in  his  behalf;  it  preserves  to  him  the  common- 
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presamption  of  inoooenoe  until  he  hu  been  adjudged  guilty  ao- 
iDg  to  tbe  forms  of  kw  ;  it  gives  finality  to  a  lingte  trial,  if  tried 
k  court-martial  and  ac()uitted,  his  ionocenee  can  never  again  be 
d  in  question,  aod  he  CLin  be  made  to  suffer  no  part  of  the  peDSltieB 
i^ribed  for  guilt :  llaber  v.  Jieilli/,  bd  Penna.  1 1  2. 
'  the  necessity  for  the  trial  and  conviction  of  a  soldier  by  a  military 
t  ID  order  to  deprive  him  of  the  right  of  suffrage  is  so  obvious,  iC 
fficult  to  see  why  the  trial  and  conviction  of  ooe  not  a  soldier  by  a 
t  of  competent  jurisdiction,  in  order  to  deprive  him  of  the  right  to 

office,  should  be  regarded  as  a  matter  of  minor  importance, 
lis  line  of  reiisonin<;  applies  nith  equal  force  to  the  first  count  in 
odicttuent.     Some  stress  is  laid  upon  the  rule  of  law  which  treat* 
leuiurrer  as  admitting  tbe  material  facts  charged.     This  admission, 

well  known,  is  only  for  tbe  purpose  of  testing  the  law  arising  upon 

facts.  If  it  were  overruled,  the  admission  would  not  hind  the  ao- 
1.     He  might  still  plead  not  guilty,  and   put  tbe  Commonwealth 

the  proof.  But  if,  upon  the  trial  had,  he  should  be  acquitt«d  of 
rinoipal  offence — usurpation  of  office — he  would  still  be  liuble  to  be 
ted  and  tried  io  the  Daviess  Circuit  Court  for  the  collateral  offence 
eepling  Hale's  challenge  to  fight  a  duel.  Upon  the  contrary,  if  con- 
i  aed  punished  fur  the  alleged  offence  of  uaurpation  of  office,  upon 
lea  that  he  was  ineligible  nn  account  of  accepting  Hale's  challenge, 
the  punishment  has  been  inflicted,  he  may  he  tried  in  the  Daviess  Cir- 
uuurt  on  said  collateral  charge  and  acquitted.  In  such  a  state  of 
it  would  result  that  he  would,  in  a  collateral  proceeding,  be  punished 
le  consequences  of  an  offence  which  tbe  proper  tribunal  determines 
d  not  commit.  These  illustrations  demonstrate  the  propriety  of 
ale  forbidding  the  trial  of  a  man's  guilt  in  any  other  than  a  direct 
eiiing  against  bim  .*  Bishop's  Crim.  Law,  vol.  1,  sect.  646;  Gaine* 
i/otd,  1  Dana  511. 

ut  the  rule  of  construction  whether  applied  to  the  Constitution  or 
iiatute  which  will  preserve  unimpaired  tbe  ancient  mode  of  trial 
ry,  is  the  rule  which  should  always  govern  in  interpreting  laws  in- 
ig  tlie  forfeiture  of  a  civil  or  political  right,  seems  to  us  to  he  ap- 
t  upon  the  mere  statement  of  the  proposition.  The  importance  of 
uestions  to  be  decided,  and  the  delicacy  of  the  duty  we  have  been 

on  to  discharge,  have  induced  us  to  state  at  greater  length  than 
herwise  would  have  done,  the  reasons  and  authorities  upon  which 
>nclusiona  are  based.  We  regret  the  necessity  which  compels  us 
er  from  those  holding  tbe  highest  positions  in  a  co-ordinate  depart- 
of  the  government,  and  for  whose  opinions  we  ent<>rluin  the  highest 
;t;  but  it  is  a  necessity  growing  out  of  the  division  of  govern- 
il  powers,  and  the  duty  of  disposing  of  it  is  one  that  must  be 
lously  and  respectfully,  but  at  the  same  time  candidly  and  unhesi- 
1y  discharged.  In  the  discharge  of  that  duty,  we  but  recognise 
;t  upon  that  general  rule,  "  that  whenever  an  act  is  done  which 
ecome  the  subject  of  a  proceeding  in  court,  any  question  of  eon- 
onal  authority  that  uright  have  been  raised  when  the  act  was  done, 
e  open  for  consideration  in  such  proceeding,  and  that  as  courts 
inally  settle  the  controversy,  so  also  will  they  finally  determine  the 
utional  law  :"  Cooley  on  Const  Law,  sect.  U ;  8  B.  Monroe  655. 
al  controversies  must  be  settled  by  the  courts,  and  tbey  have  thua 
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devolved  on  them  the  dutj  to  pass  upon  the  cooslilulionnl  validiljs' 
times  of  le^'islative  und  sometiQies  of  executive  acts.  Tlie  dutj  ul 
terti)iniD<!:  the  constitutionality  of  an  act  perfuruicd  by  executive  ofl 
has  been  devolved  on  this  court  by  the  controversy  arising  in  tlie  p 
cutiun  of  the  charge  against  Jones  of  the  offence  of  uaurpaiion  of  o 
That  duty  we  now  proceed  to  diBcliarge  by  adjudging — 
,  First.  That  the  constitutional  provisions  reliiting  to  duelliDpiarc 
self-executing  except  to  the  extent  that  persona  who  cannut,  or  nil! 
take  the  constitutional  oath,  are  thereby  prevented  rruni  holding  ut 

Second.  Thai  a  citizen  who  denies  that  be  is  guilty  of  havingvin 
those  provisions,  and  is  willing  to  take  the  oath  of  office,  may  enter 
and  discharge  the  duties  thereof,  without  subjecting  himself  to;ii 
dictuient  fur  usurpation  of  office,  until  he  has  first  been  indirled. 
and  convicted  for  the  disqualifying  olfence ;  but  that  if  he  taker 
oath  fulsely  and  corruptly,  he  may  be  indicted  and  prosecuted  fui 
crime  thereby  committed. 

Third.  That  the  statutes  Tefculnting  the  proceedings  and  prescri 
the  duties  of  the  Contesting  Board  in  elections  for  clerk  of  the  ( 
of  Appeals  do  not  empower  said  board  to  enter  into  an  original  inr 
as  to  whether  the  party  elected  has,  by  a  violation  of  said  constiiat 
provisions,  subjected  himself  to  be  deprived  of  the  right  to  hold  'i 
nor  upon  their  own  conviction  as  to  his  guilt,  to  adjudge  him  noi 
tilled  to  the  office  and  thereupon  to  declare  it  vacant. 

Fourth.  That  the  legislature  could  not,  if  it  had  attempted  so  ti 
have  conferred  such  a  power  upon  a  board  or  tribunal  composci 
executive  officers. 

Wherefore,  upon  the  whole  case,  the  judgment  of  the  Criminal  C 
austaioing  the  demurrer  to  the  iodictuent  must  be  affirmed. 
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bupremk  court  of  alabama.' 

supreme  judicial  court  op  mains.' 

court  of  appeals  of  mariland,* 

bupbemb  judicial  court  of  new  hampsbirb.* 

supreme  court  of  rhode  island.' 

Abuse  of  Process. 

Wrotiff/nl  Altachmenl—Davtagei. — One  who  sues  out  an  atlaclii 

must  ascertain  at  his  peril  the  existence  of  (he  facta  which  authorit 

issue.     Probable  cause  for  believing  the  existence  of  such  facts  i 

defence  to  a  recovery  for  actual  injury  occasioned  by  the  wrongful 

'  From  }lon.  Thoi.  G.  Jonet,  Reporter.    Cases  decided  nt  Jannarf  Term  1 
the  volume  in  which  Ihej  mill  l>e  roportert  cannot  yet  be  inilicalcd. 

«  From  Edwin  B.  Smiih,  Esq.,  Reponer  ;  lo  appcnr  in  vol.  63  Maine  Rcpt 
>  From  J.  Shaaf  Slockert,  Ksq.,  Reporter  ;  lo  nppear  in  vol.  40  Md.  Btpor 

•  From  John  M.  Shirley,  Esq.,  Keporler ;  lo  appear  in  54  N.  II,  Repom. 

•  From  Arnold  Green,  Esq.,  Reporter ;  to  appear  in  1 1  Rhode  hUnd  Bcpi 
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hf  process  ;  but  Is  a  material  inquiry  where  viodictive  damages  a 
;htito  be  recovered  f(>r  a  malicious  as  well  oa  wroDgrul  suing  out  < 
atuchinent;  Tieeeilg  v.  S'lmpson,  S.  C.  Ala. 
n  an  action  for  vexaLiougly,  aa  well  ae  wroogfully,  suing  out  an  i 
iincnt,  where  the  evidence  is  conflicting  as  to  the  existence  of  tl 
itory  ground  on  which  it  issued,  the  court  having  instructed  tl 
/  what  constitutes  a  defence  to  the  nction,  may,  without  error,  mstru 
jury  if  they  believe  a  state  of  facts  testified  to,  that  they  may  lot 
leui  in  determining  the  existence  of  the  fact  at  issue  :  Id. 
ijury  to  the  credit  of  a  defendant  in  attachment  is  a  legitimate  bar 
'ecovery  of  actual  damages,  and  a  charge  asserting  a  contrary  prof 
D,  although  otherwise  correct,  should  be  refused  :  Id. 

'hi  liable  to  Foreign  Aliachme.nt. — An  administrator  is  neither  "i 
ey,  agent,  factor,  trustee  nor  debtor,"  for  purposes  of  foreign  a 
ment,  nor  is  he  liable  to  process  of  foreign  attachment  served  < 

to  attach  debts  due  from  the  estate  in  his  hands  :   Conway  v.  A 

/ton,  11  R.  I. 

tea  against  — One  who  has  contracted  with  the  personal  represent 

cannnt.  when  sued  by  him  in  the  contract,  plead  ne  unquei  ailmi 
lor:   mil  Adm'r.  v.  lluckabee,  3.  C.  Ala. 

Attobnby. 
1  dealing  witk  Client  mutt  ute  utmoil  Good  Faitk. — ha  attorney  wl 
bases  of  a  client  a  claim  which  is  the  subject  of  litigation,  in  cai 
iropriety  of  such  purchase  is  questioned,  is  bound  to  show  the  perfc 
iCss,  adequacy  and  equity  of  the  transaction :  DitiVn  v.  Record,  i 

Bills  and  Notes.  See  Check. 
tecial  EitdoTiement — Application  iif  Proceeds  of  Note  sent  fur  Colle 
on/jf. — A  bill  of  exchange  specially  endorsed  "  pay  J.  0.  or  ordi 
ccoant  of  B.,  G.  &  S.,"  was  endorsed  generally  by  J.  C.  sent  t 
to  his  correspondents,  and  paid  by  the  drunees.  J.  C.  fulled  ahoi 
our  before  this  payment  was  made,  in  debt  to  his  correspondent 
this  failure  was  known  about  an  hour  after  payment  made.  II 
it  of  the  payment  to  reducing  the 
by  B,,  G.  &  S.  against  these  corre 
lenis  to  recover  the  amount  of  the  payment :  Held,  that  the  speci 
rsement  showed  that  no  consideration  had  been  paid  for  the  bill  fc 
. ;  that  it  was  notice  to  all  subsequent  holJem  that  J.  C.  held  ll 
n  trust  for  B,.  G.  &  S.  for  collection ;  that  this  trust  followed  tV 
and  that  neither  J.  C.  nor  his  endorsees  had  any  property  in  tl: 

Blaine  v.  Bourne.  11  B   I. 
eld,  further,  that  the  defendants  not  having  paid  the  money  over  I 
.  before  hearing  of  his  failure,  could  not  apply  it  to  reducing  tl: 

owed  them  by  J.  C. :  Id. 

ehl,  further,  that  B.,  G.  &  S.  were  the  real  owners  of  the  bill,  an 
ich  entitled  to  recover  :  Id. 

general  endorsement  of  bills  \»  primO,  fncie  evidence  of  property  i 
endorsee;  but,  notwithstanding  u  general  cudorsement,  paper  bci 


J2  ABSTRACTS  OF  BECENT  DECISIONS. 

i\j  for  collection  will  still  remain  tbe  property  of  the  sender  is  I 
treoDS  having  notice  :  Iil. 
"  Short  entry,"  "  entering  short,"  explained :  Id. 

Not«foT  antecedent  Debt  i*prim&facie  Security  only. — In  Rhode  I 
vinga  note  for  a  precedent  debt  does  not primS  Jade  operate  as 
te  payment  of  the  debt,  but  rather  as  an  ezteDsioa  of  credit  or  as 
nditional  payment;  and  if  the  note  at  maturity  is  not  paid,  the 

sue  the  origiDal  debt  and  enforce  its  secaritiea  revivea :  Will/ 
•rnegan,  II  R.  I. 

But  though  pnmA  fade  t\ia  note  has  only  this  effect,  jetif  it  was| 
id  received  by  the  partiea  as  absolute  payment  or  satisfaction,  the 
ill,  upon  proof  that  the  note  was  so  given  and  received,  be  regardi 
lid  or  satisfied  ;  Id. 

Order  of  Signing — Surety — Dvlag  by  Creditor  doe*  not  ditchnr 
lie  order  in  vrhich  the  makers  sign  a  promissory  note,  of  itself  ci 

I  presumption  of  the  relation  of  principal  and  surety  between  tl 
'immerhilly.   Tapp,  S.  C.  Ala. 

The  true  relation  of  the  makers,  as  between  themselves,  may  be  el 
'  parol,  but  not  to  the  prejudice  of  a  stranger  unless  he  had  notice 
Mere  passiveness,  or  delay  on  the  part  of  the  creditor  to  enforo 
jal  remedies — e.  g.  as  where  before  levy  made  be  suspends  ezecuti 

II  not  dischni^e  the  surety  :  Id. 

The  mere  voluntary  suspension  by  the  creditor  of  his  legal  renn 
ainst  the  principal,  in  the  abscuce  of  any  direction  to  proceed  o 
y  contract  with  the  debtor,  will  not  avail  to  dbcharge  the  si 
iless  he  has  been  injured  thereby  :  Id. 

Cbeck. 
Demand  and  Notice. — A  check  is  an  appropriation  of  so  mneh  o 
iker's  funds  in  the  bank  upon  which  it  is  drawn  as  is  necessary  to 
;  hence  the  maker  cannot  object  to  any  delay  in  presenting  it,  n 
can  show  special  injury  to  himself  arising  therefrom  :  Emery  v. . 
1,  63  Me, 

[f  the  maker  has  withdrawn  from  the  bank  his  entire  deposit  *gi 
lich  the  cbeck  is  drawn,  he  is  not  injured  by  any  delay  in  presei: 
or  any  lack  of  formal  notice  of  its  non-payment,  before  action  bronj 

Common  Cabrieb.     See  Railroad. 
Constitutional  Law. 

Trial  hy  Jury. — A  statute  of  the  state  provided  that  "  when  a  c 
at  issue  in  the  Supreme  Court  or  Court  of  Common  Pleas,  if  the  1 

action  be  at$ump*il,  debt,  covenant,  or  other  form  of  action  in 
ly  involving  accounts,  the  court  may  in  its  discretion  appoint  on 
ire  auditors,"  &c.  The  statute  further  provides  for  a  trial  by  jur 
mand,  afl«r confirmation  of  the  auditor's  report  and  judgment  thei 
n  which  trial,"  the  statute  proceeds  to  provide,  "  the  report  shal 
■imd/acir.  evidence  of  all  matters  expressly  embraced  in  the  ord 
-Jd.  that  this  statute  is  void  BO  far  as  it  makes  the  auditor's  report  ;ir 
icie  evidence  fur  the  jury,  being  in  conflict  with  Art.  1,  §  15  uf 
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titntion  of  th«  state,  vbich  providei  that  ■'  Tba  rigbl  of  trial  by 
shall  remaia  inTioIata :"  /Vancia  v.  Baker,  11  E.  I. 
igkt  netted  hy  Statute  of  Limitationt. — When  a  right  of  defence 
T  the  Statute  of  Limitations  hus  become  vesUtd  and  perfect,  aoy 
rhich  atlerwards  anouls  or  takes  it  aifuj  is  retrcepective  and  udcoq- 
tional :  Jtockport  y.  WaUen,  £xr.,  54  N.  H 

Contract. 
Ugatil;/  of  Conttderatioit. — AstatQte  of  the  state  provides  that  "all 
lents  or  conpeDsationH  for  liquors  sold  in  violaCioD  of  law.  tvliethcr 
onej,  labor  or  personal  property,  shall  be  held  and  considered,  as 
een  the  parlies  to  such  sale,  to  have  been  received  in  violation  of 

without  consideration,  and  against  equity  and  good  conscience." 
1  this  J3W  in  force  A.  agreed  to  purchase  of  B.  a  half  interest  in  a 
leas  and  stock  in  trade,  a  portion  of  which  consisted  of  liquor  ille- 

kept  for  sale,  and  transferred  n  promissory  note  for  (450  in  part 
icnt.  A.  afterwards  repudiated  the  arrangement  and  brin<.'s  suit 
he  value  of  the  note.  Ilf.lil,  A.  can  recover  so  much  of  the  value 
le  note  as  may  have  been  paid  for  liquor  illegally  kept  for  sale,  the 
urtion  to  be  recovered  as  paid  for  liquor  to  be  determined  by  find- 
be  proportional  value  of  the  liquor  as  compared  with  the  rest  of 
jurcbase  :  McGuinnett  v.  Bligh,  11  R.  I. 

nfire  Per/ormaitce—  ffaiifr.— The  non-fulfilment  by  mutual  consent 
ne  item  in  a  contract  euibracing  the  performance  of  severnl  pieces 
ork,  will  not  defeat  the  right  of  a  party  who  is  not  in  default  to 
ire  a  substantial  performance  of  the  remainder  of  the  contract, 
1  such  non-fulfilment  does  not  affect  the  essential  rights  and  interests 
ie  contracting  parties  with  regard  to  those  parts  of  the  work  which 
ictually  performed :  P.  S.  &  P.  R.  R.  Co.  v.  Grand  Trunk  R.  R. 
63  Me. 

aciinonfor  Fravit  or  undue  lafiaenux. — He  who  seeks  the  rescis- 
or  cancellation  of  a  contract  on  the  ground  of  fraud  or  undue  influ- 
,  must  show  bis  right  to  relief  by  distinct  and  pointed  allegations, 
ly  proved  ;   Bailey  t.  Litten,  S.  U.  Ala. 

ere  persuasion,  unaccompanied  by  falsehood,  undue  concealment  or 
elusive  promises  or  by  any  violence,  duress  or  constraint,  constitutes 
ler  fraud  nor  undue  influence  :  Id. 

CocBTa. 
late  Cowtt  during  the   War — Judgments  valid. — Judgments,  decrees 
judicial  proceedings,  had  in  the  courts  of  this  state,  during  the  late 

are  valid  and  binding  in  all  respects,  save  where  they  conflict  with 
Constitution  and  laws  of  the  United  States,  or  lend  to  impair  the 

rights  of  citizens  thereunder :  HIU,  Adm'r.  y.  Backabee,  S.  C.  Ala. 

COVENAMT. 
■petific  Performance — Concurrent  Remedy  at  Law  and  in  Equity — 
rgf  on  Iiandt  by  implieation — Agrermeiit  to  pay  Money  out  of  th« 
aed*  of  Side  of  Land  held  to  be  a  Charge  on  the  Land  itself  en- 
■eabh  in  Equity  by  a  Sah—"ReatonabU  Time."— It  does  not  neces- 
y  follow,  becnasea  covenant  creates  a  personal  obligation  on  the  cot- 
)L.  XXUl so 
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)r  which  may  bo  sued  on  at  law,  that  there  majr  not  be  bIm 
.bio  lien  or  charge  created  at  tlie  same  time  :  Johaion  v.  Johiai 

I  man  has  power  to  charge  his  lands  and  agrees  to  charge  them, 
'  he  has  actually  charged  them ;  and  a  court  of  equity  will  eiuci 

ihnrgc  may  be  created  by  a  fair  and  reaHOoable  implicatiun,  as  i 
ire  express  words  of  trust  or  charge  ate  employed  in  the  cotcd; 
pcmerit  of  tlie  parties  :   Id. 

J.  claiming  title  Ui  laud,  of  which  E.  M.  J.  was  in  possession  urn 
i-erue  chiini,  advertised  the  same  for  Hale.  K.  M.  J.  filed  a  bill 
iunction  to  restrain  the  sale.  Afterwards  the  matter  nas  c( 
sed  by  a  written  agreement  between  them  under  seal,  by  whici 
itne.'scd,  "  that  the  said  T.  J,  doth  hereby  promise  and  oblignieli 
u  pay  to  the  said  K.  M.  J.  the  sum  of  $2500,  in  full  considerat 
ciiiinis  or  demands  whatsoever  against  the  said  T.  J.  The  fi*li 
lyiuents  to  be  made,  namely :  SaOO  on  or  before  the  eipiratiun 
days  from  the  date  hereof,  and  $1000  oat  of  ike  first  paym 
on  the  sale  of  the  farm,  Rarmong  Grove,  and  1000  out  of 
{pat/meat  on  said  farm.  On  the  part  of  the  said  E,  M.  J., 
ses,"  &c.  T.  J.  paid  the  first  instalment  of  »500,  but  failed 
ic  balance  or  to  sell  the  land.  On  a  bill  filed  against  him  by 
,  to  enforce  the  execution  of  the  above  agreement  by  a  sale 
eld, 

.  That  the  agreement  must  be  taken  as  having  created  a  cha 
the  land,  and  raised  a  trust  in  respect  thereto,  as  security  for 
ent  of  the  plaintiffs  debt,  and  hence  he  had  (he  right  upon  full 
E  defendiint,  to  perform  the  trust,  to  have  that  trust  specific: 
i(ed  by  a  decree  of  a  court  of  equity. 
That  the  money  agreed  to  be  paid  the  plaintiff,  out  of  the  ] 
of  the  sale  of  the  farm,  became  due  and  payable  after  the  It 
e.isonablo  time,  within  which  the  farm  could  have  been  fairly  si 
he  proceeds  of  sale  realized  by  the  defendant,  on  the  usuul  : 
ary  terms  of  sale. 

.  That  there  was  no  error  in  the  appointment  by  the  court  bel 
trustee  to  make  (he  sale  asked  for  in  the  bill,  instead  of  requit 
efendant  himself  to  make  it  in  execution  of  the  contract;  Jd. 


Criminal  Law. 
nlskmi-ttl  of  Huihaad  for  Wife's  0/fnce—Evi(fence—»>lf 
^r.—The  husband  may  be  punished  criminally  for  an  indicia 
;e,  not  mafum  in  se,  conunittcd  by  the  wife  in  his  presence 
his  knowlcd-e  :  lle„shy  v.  The  Slate.  S.  C,  Ala. 
here  the  husband  is  snUL;ht  ti>  be  cnnvieted  of  selling  liquor  wilt 
ie,  for  a  sale  made  by  the  wife,  in  his  presence  and  with  his  kii 
',  evidence  of  similar  sales  made  by  her  in  his  presence  (allho 
iroof  to  convict  him),  is  admissible  "  to  illustrate  the  chamctci 
>alc  "  in  the  particulift  case,  and  to  show  that  it  was  made  by 
ty  of  the  hu><bnnd  :  Id. 

the  defendant  apprehends  prejudice  from  the  admission  of  i 
:nce,  he  should  not  move  to  exclude  it  as  illegal  and  irrelevant, 
Id  ask  the  court  to  qualify  and  limit  its  effect  by  proper  inst 
:  Id. 
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I  the  abiienCB  of  otiier  evidence,  testira 
ygkt "  the  liqui>T  is  sufficient  to  prove  a  ti 

Damages.     See  Abute  of  Procfit. 
ailure  to  return  Bank-Slock. — tn  imiimpiit  for  a  breach  of  contract 
■tjrn   b<>rrowed  bank  »<tu(;k  on   demand;  held,  that  the  meusure  of 
<i;e3  ia  the  market  value  of  the  stock  on  the  day  of  demaDd,  with 
est :  .tfcA'cH-iey  v.  Il.iioea,  63  Me. 

Debtor  and  Creditok.     See  Hiuband  and  Wife. 
Deceit. 
ir  what  Mitrepresentalioas  it  will  not  lie. — An  action  of  deceit  will 
ie  upon  fulse  vepreaentatlona  either  as  to  what  a  putent  right  cost 
'cndur;  or  waa  suld  for  by  him;  or  as  to  offers  m^ide  for  it;  or 
I'i  that  coulil  be  derived  from  it  "  -  « 


i>tl«  Damage /ea*nnt. — Tn  a  town  in  which  there  is  no  pound  nor 
d-keeper,  a  person  may  legally  detain  in  his  custody  an  animal  taken 

his  premises  ilamagc  feaxaut,  and  bus  a  lien  upon  auch  animal  for 
nse:)  necessarily  incurred  in  taking  suitable  care  of  it :  Mother  v. 
H,  63  Me. 

Equity.  Sec  Covenant ;  Injunction. 
IviDENC*.  See  Bilh  and  Notet ;  Hiahaad  and  Wife  ;  Stamp. 
?claTations  of  Party  in  Poiieisioa^ Ped^ree.—The  declarations  of 
n  possession  of  real  estate  are  competent  te  rebut  a  title  set  up  by 
ider  the  person  who  made  tliera,  and  are  also  affirmative  eviiicnce 
tie  in  the  parly  for  whom  the  person  in  possession  declares  that  he 
i  it:   South  Hampton  v.  Foioler,  hi  N.  H. 

jidenee  as  to  pedigree  is  confined  to  the  declarations  of  reUtives  of 
amily  :   Id. 
le  declarations  of  a  party's  ancestor,  since  deceased,  not  in  posses- 

nor  claiming  title  to  the  premises  in  question,  as  to  the  occupancy 
inership  of  the  premises,  are  inadmissible:  Id. 

an  action  of  trespass  qaare  clauKum,  if  the  jury  return  a,  special 
let  that  the  title  to  that  part  of  the  premises  described  in  the 
iration  upon  which  the  trespass  complained  of  was  coninittted  was 
e  defendant,  he  will  be  entitled  to  a  general  verdict :  Id. 
fntification  of  Premiie*  in  a  Renl  Action. — Where  the  description 
reraises  in  deeds  introduced  by  the  demandant  corresponds  precisely 

that  contained  in  his  writ,  no  other  proof  of  identity  is  necessary : 
r^v.  SkiUen  et  KX..,  63  Me. 
frionttl  Identity — Photography — Personal  identity,  like  any  other 

may  be  established  bj  circumstantial  evidence;  and  to  that  end  a 

latitude  is  allowable  in  the  introduction  of  facts  and  circumstances 
t  and  insignificant  in  themselves,  where  they  tend  to  show  the  person 
.e  identity  is  in  issue  :  Luke  v.  County  of  Calhovn,  S.  C.  Ala. 
ic  court  will  judicially  notice  theart  of  photography — the  mechanical 
chemical  process  employed,  the  scientific  principles  ou  which  it  is 
i,  and  their  results :  Id. 
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photc^ftph  shown  by  the  widow 

huabuDil,  and  the  endoracmeDt  therecin,  in  hia 
ime  and  the  date  nod  place  of  its  execution,  ure  admissible  e 
on  an  isaue  as  to  the  identity  of  her  husband  and  the  deceusi 
iilfered  in  coniiectioD  with  the  tc^tioiODy  of  the  photographer  it 
the  likeness  of  a  luan  or'  the  saiue  oame  as  the  husband.  laL 
place  and  Hbout  the  time  eudurscd  on  it,  and  the  further  evidti 
'itDess,  who  saw  the  deceased  abortly  before  and  after  death,  tb 
a  good  likeness  of  bim  :  Id. 

Execution. 
trance  Money  dite  is  ailackable  though  the  Good*  iitmred  won 
•een  exempt. — An  insurance  company  will  be  charged  us  trualee 
,ioD  process  when  the  debt  which  it  owes  the  principal  defends 
ly  for  the  amount  due  on  a  policy  of  insurance  upon  household  fi 
,  although  the  furniture  at  the  time  of  ilj^  destruction  by  fire  ( 
It  from  nttachmenl :    Wootter  v.  Page  nnd  TruHee,  54  N.  H. 

FoEEiON  Attachmint.     See  Adminitlralor. 
Fraud.     See  Gontract;  Deceit. 

HlQHWAY. 

ilect  of  City  to  keep  in  repair. — The  charter  of  a  comnany  op 
cars  drawn  by  horse-power  upon  tracks  laid  in  the  street)  of  t 
'  Providence  provides  that "  said  corporation  shall  put  all  streets  a 
ays,  and  every  portion  thereof,  oTer  or  through  which  they  sli 
y  rails,  in  as  ;:ood  condition  us  they  were  before  the  Rime  wi 
and  they  shall  keep  and  nLaintain  in  repair  such  portions  of  I 
i  and  lii;;hwaya  aa  shall  be  occupied  by  their  tracka,  and  shall 
for  any  lass  or  injury  that  any  person  shull  sustain  by  reason  ol'  u 

!nt,  construction  or  use  of  said  tracks  or  streets  ;  and  in  case  a 
;e  shall  he  recovered  against  said  towns  or  the  said  city,  by  rrat 
■  such  misconduct,  defect  or  want  of  repairs,  said  corporation  sh 
}le  to  pay  l«  such  towns  and  city  respectively,  any  sums  thus 
id  against  them,  together  with  all  costs  and  reasonable  eipen 
Incurred  by  them  respectively,  in  the  defence  of  any  such  fuii 
in  which  recovery  niay  he  had ;  and  said  corporation  shall  not  i 
;r  any  portion  of  the  streets  or  highways  not  occupied  by  fi 
."  In  an- action  ai^ainet  the  city  to  recover  damages  for  injur 
1  by  a  defective  highway,  which  was  made  unsafe  by  work  do 
I  railroad  company  on  its  track  : 

(/,  that  the  city  was  liable  for  neglecting  to  keep  ila  streets  bi 
mvenient  ibr  public  travel:  Wnttoa  v.  Tripp,  U  R,  I. 
il,  further,  that  the  duty,  resting  upon  a  tiiwn  or  city,  to  keep 
ays  safe  and  convenient,  is  a  public  duty,  and  that  it  has  no  po* 
authoriied  by  atatute,  to  divest  itself,  either  by  ooDtraot  ur  i 
!e,  of  it«  capacity  to  discharge  this  duty  ;  Id. 
liile,  that  the  liability  of  the  railroad  company,  as  above  st«t< 
att«r  which  may  be  considered  by  the  jury  in  determining  wbelt 
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A  tht  city  hts  beeo  guiltjr  of  any  onlpable  negleot  or  want  of  reasoi 
oara:  Id. 

Husband  and  Wife.  See  Criminal  Law. 
Parchater/rom  the  Wife,  of  Property  trantfirrei]  to  hnr  \n  prrjtuHi 
e  RighU  of  SiJmttiag  Cfeditart. pretumed  inthe  Ahteace  of  Proof  i 
imtrari/  to  be  n  bond  Jiilt  Purchaser  without  Jfutice.—'ViOTa'ueot 
^  I'or  a  debt  due  to  a  peiaon  who  IB  insolvetjt,  given  to  the  trui 
f  hia  wife,  and  secured  by  mortgage,  constitute  a  transfer  to  her  i 
idice  of  the  rights  of  the  then  subsisting  creditors  of  the  hu^baoc 
>re  void  as  against  them  w>  fur  as  aba  and  her  trustee  are  eoacerned 
lien'  Bank  of  Virginia  v.  Brooke,  Tratlee.  Ae.,  40  Md. 
It  if  the  notes  are  subseijucDtly  transferred  to  a  third  person,  b 
i>e  entitled  to  them,  and  to  the  mortgage  given  to  secure  their  paj 
,  unless  he  received  them  without  consideratiun,  or  had  knowledg 
they  were  given  to  the  trustee  of  the   wife  for  an  indcbtednes 

0  her  husband,  and   that  the  transfer  of  this   indobtedneaa  by  hln 

1  wife  was  in  prejudice  of  the  rights  of  his  creditors  :  Id. 

is  incumbent  upon  the  party  assailing  suoh  transaction  to  adduci 
'of  the  real   facts,  where  they  do   not  appear   on   the   face  of  th 

or  mortgugc,  and  to  show  that  the  assignee  of  the  notes  did  not  pa; 

fur  them,  and  that  he  hud  notice  that  they  were  given  for  a  deb 
u  the  husband,  and  that  the  transaction  was  in  prejudice  of  th< 
tors  of  the  husband,  and  in  the  absence  of  such  proof  the  pre 
tioa  is  that  the  assignee  is  the  bond  Ji<le  holder  of  the  notes  fo 
deration  and  without  notice  :  Id. 

leaie  of  Douier— Consideration — Evidence. — The  wife,  as  the  con 
I  on  which  she  will  renounce  her  right  of  dower,  may  require  i 
deration  enuring  solely  to  herself.  Failing  to  exact  this,  her  re 
will  be  good  if  supported  by  a  sufficient  consideration  moving  t 
iisband  alone;  Bailei/  v.  Intten,  Admr.,  8  C.  Ala, 
verbal  promise  to  the  husband  by  one  who  bad  purchased  his  land: 
rtgagc  sale,  that  if  the  husband  and  wife   would  execute  a  quil 

deed  to  the  same  land,  which  was  then  about  to  be  sold  under  exe 
13  issued  in  decrees  older  than  the  mortgage,  the  proraissor  woul< 
the  husband  better  and  easier  terms  of  repurchasing  or  redeemiof 
ind  than  allowed  by  law,  is  a  sufficient  consideration  moving  to  thi 
md  to  suppiirt  the  wife's  release  of  dower  in  a  quit-cluim  deed  pro 

executed  by  the  husband  aud  wife  and  duly  attested  :  Id. 

is  consideration  may  be  shown,  notwithstanding  the  deed  expresaei 

linal  consideration  in  dolbrs  :  Id. 

Identitt.    See  Evidence. 

Injunction. 

ii^ieneg  of  the  Allegotvm* — FuH  Diselomre  of  Material  Faeti  re 
I. — A  bill  of  complaint  charged  that  the  complainant  was  in  th< 
1  possession  of  certain  premises  under  a  lea^e  from  one  of  the  de- 
nts; thut  the  complainant  was  a  restaurant  keeper,  and  hac 
ided  large  sums  of  money  in  improving  the  demised  premises  foi 
rosecntion  of  his  business,  and  had  set  up  expensive  fixtures  whicl 
adapted  to  the  premises,  and  would  become  worthless  if  removed  ] 
ly  his  exertions  and  expenditures  he  had  given  hia  stand  popnlaritj 
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Bod  repuUtion,  and  had  attracteil  a  large  trade  which  wa.<i  yleldiDg  I 
n  lucrative  compenaatiuu  ;  thul  lie  had  laid  in  a  large  xtuek  of  ]i<jiii 
cigaTH,  &c.,  suitable  to  his  busiuess,  and  the  locality,  t'roui  whii-h 
would  receive  large  profits ;  that  the  defendants  were  about  sliurtl; 
demolish,  aod  teur  doirn  to  the  ground  the  building  of  which  tlie 
mised  preniises  were  a  part,  and  had  already  begun  the  work  of  dcu 
tioD  j  that  such  dcmolitiou  of  the  building  would  work  irrepan 
injury  to  the  complaiouDt,  by  the  destruction  <if  his  business,  by  reni 
ing  his  expenditures  useless,  and  by  depriving  biui  ofhb  betielit)',  pri> 
&c.  The  bill  (hereupon  pniyed  for  an  iujunctioD.  The  injuuci 
was  refused,  it  not  sufficiently  appearing  from  the  allegations  iif 
bill  that  the  coinplainaut  bad  performed  all  hix  obligations  under 
tease  J  the  averment  that  be  was  in  possession  of  the  preoiiHus  ud 
the  lease,  and  had  r|uiet,  peaceable  possession  and  occupation  of  the  ta 
without  the  further  averment  that  he  had  performed  all  ihe  coven; 
and  conditions  of  the  lease  incumbent  on  him,  was  insufficient.  •/< 
itoa  T.  Gleua  ami  Oikert,  40  iMd. 

To  warrant  the  court  in  issuing  an  injunction,  there  must  be  a 
and  candid  dischisure  of  all  the  facts,  within  the  knowledge  of  the  c 
plsinant,  on  which  his  equity  rests — there  must  be  no  cnncealiueDt ; 
the  ret  gettet  must  be  represented  u  they  actually  are  :  Id. 

Insijrance.     See  Execution. 

Intoxicating  Liquors.    See  Contract ;  Crimiaal  Law. 

JuDQMENT.      See   Courfl. 

ConctviivenetM  againtt  oilier  tliiin  Partiet. — The  defendant  gave  i 
ceipt  to  the  plaintiff,  a  deputy  sheriff,  for  goods  attached  on  a  ' 
aguinst  E.  Afterwards  one  II.,  claiming  to  be  the  owner  of  the  p 
erty,  sued  the  officer  in  trover  for  it,  and  that  suit  was  finally  ii< 
mined  against  him.  In  an  action  of  trover,  brought  by  the  >A 
against  the  receiptor  fur  the  same  property:  Hedl.  that  the  defeni 
could  not  be  permitted  to  show  title  to  the  properly  in  H  by  way  ul 
fence,  being  concluded  therefrom  by  the  judgment  in  the  suit  of 
against  the  plaintiff;  Spear  v.  Hill,  54  N.  H. 

LandIiORD  and  Tknant. 
Notiet  to  terminate  Tenancy. — A  tenement  was  let  by  the  month,  to 
from  December  IHth  to  January  18th.  Notice  iu_  writing  to  lernii 
the  tenancy  was  given  by  the  landlord,  and  contained  a,  directioti  l« 
tenant  to  vacate  on  or  before  Janunry  17th.  HkM,  not  a  legal  notice, 
day  mentioned  In  it  not  corresponding  with  the  day  of  the  coiuue 
menl  of  the  tenancy  :    Walert  v.  Young,  11  R.  I. 

Limitations,  Statute  of.     See  Gmttituliowd  Law. 

NEaLiOENGE.     See  Higkioay;  Railroad. 

Fartnerbiiip. 

When   PersOM  are    Partner*  a*  beltceen  ikemttloe*. — The   appe 

and  appellee,  as  managers  of  a  Brewing,  Malting  and  Distilling  Conip 
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hars^  of  all  the  company's  property,  and  the  entire  control  and 
ftl  superintendence  of  oil  JU  affairs,  including  the  purcliase  of  ^hat- 
Wis  necessary  to  carry  on  its  business  of  brewing ;  paying  its  debts, 
olleciing  all  moneys  due  it  from  the  sale  of  beer  and  other  mer- 
lise.  For  these  services  the  company  agreed  to  pay  them  five  per 
on  all  ^aJes  of  beer  or  other  articles  ;  and  by  an  arrangement  be- 
I  tbeiiwelves,  this  commission  nas  divided  in  the  propurtioo  of  three 
ent.  to  the  appellant  and  two  per  cent.  10  the  appellee.  Tliey 
purchases  to  very  large  amounts  iti  the  name  of  Barth  £•  Heite,  paid 
'endered  to  theui  in  that  firm  name,  and  gave  their  joint  and  several 
,  signed  in  their  individual  names,  to  raise  money  and  to  pay  parties 
whom  they  made  purchases.  Held,  That  the  business  in  which 
irlics  were  engaged,  was  one  in  which  a  partnership  might  exist, 
might  be  inferred  from  their  acts  and  conduct ;  held  aho  that  it 
;lcar  a   partnership   existed    betwecu  them:  Heise  y,  BarlH,  iO 

Photoorapby.     See  Evidence. 

Pleauino.     See  AdmlnUtralnr. 
a  puit  darrein  contimuince — Repugnancy. — If,  after  a  plea  in  bar, 
ifendiiut  pleads  a  plea  jiuj'g  darrein  continuance,  this  is  a  waiver  of 
ea  in  bar.  and  be  shall  take  no  advantage  of  anything  in  the  bar 
t  case  :    True  v.  Hunloon,  54  N.  H. 

tsuch  plea^Hi'g  diirreiii  conlinuance  may  be  properly  pleaded  with 
rneral  issue,  either  specially  or  by  brief  statement,  when  no  plea 
^en  previously  pleaded  :  Id. 

:  fact  that  two  or  more  pleas,  when  pleaded  at  the  same  time,  are 
naut  (o  each  other,  is  no  objection  to  either  of  them  :  Id. 

Railroad  Company. 
'endant  Corporation  not  liable  for  M<iaagemenf  of  its  Road  loAiZs 
. — Hy  virtue  of  their  lease  of  the  Atlantic  and  St.  Lawrence  Rail- 
he  Grand  Trunk  R:iilway  Company,  for  certain  purposes,  became 
s  of  the  road  leased  prti  hac  vice,  and  while  the  lessees  operate 
aad  under  their  lease,  the  lessors  are  not  liable  under  their  charier 

statutes  of  the  state,  for  an  injury  sustained  thereon  hy  a  paasen- 
lused  by  (he  wrongful  acts  of  the  agents  or  servants  of  the  lessees 
1  him  :  Mnhonet/  v.  Atlantic  &  Si   LalBre7ice  Railroad  Co.,  G'i  Me. 

is  there,  in  such  case,  any  privity,  either  of  contract  or  by  inipli- 

of  law,  between  the  passenger  and  the  lessors  as  common  carriers 
sengers,  by  which  they  are  rendered  liable  for  such  an  injury :  /(/. 
:  remedy  of  the  passenger,  for  an  injury  thus  caused,  is  against  the 
I  who  hud  the  exclusive  use,  care,  direction  and  control  of  the 
whose  agent  the  alleged  wrongdoer  was,  and  with  whom  alone  the 
ger  contracted:  Id. 

Stamp. 
ilamped  Receipt  admitted  in  Evidence. — An  instrument  not  stamped 
[uired    by  the  Acts   of  Congress  of  the  United   States  is  properly 
*ible  in  evidence  at  a  trial  before  the  courts  of  this  state,  where 
aker  testifies  that  the  stJimp  was  omitted  without  any  fraudulent 

on  hia  part:  Emert/  v.  Bobton,  63  Me. 
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SxT-OFF.     See  Vendor  and  Purehcuer. 
Surety.     See  BUU  and  Note: 
Town.     See  Bighwag, 
Tbespabs.     See  Evidence. 
Vendor  and  Purohabbr. 
Suit  by  Vendor — Set-off. — It  is  a  good  defence  to  a  sail  on  a 
giveu  for  the  purchase -money  of  land  to  which  the  vendor  bonod 
self  to  coDvey  title  on  pnyment,  that  the  purchaser  at  the  reqncxt  c 
rendor,  atWr  leader,  and  demand  for  conveyance,  deposited  the  an 
due  with  a  third  person  to  be  paid  over  when  a  conveyance  was 
outed  :  Eadt  v.  Murphy,  S.  C.  Ala. 

Whenever  the  vendee  can  maintain  a  crosa-action  at  law.  becau 
matters  arising  out  of  the  contract  of  purchase,  or  because  of  the 
dor's  breach  of  the  obligHtinns  of  the  contract,  nnd  the  damages  r 
erahle  ore  fixed  by  a  legal  standard,  such  damages  may  be  insisle 
by  way  of  set-off :   Id. 

Vendor  acliny  in  Good  Faith,  required  to  make  a  pToportional  A 
tnent  in  the  Farchase-moneg,  for  a  Deficiency  in  the  lot  of  Grouiul 
and  the  Sa/e  ratified. — The  appellees,  as  administrators,  sold  unde 
order  of  the  Orphans'  Court,  to  the  appellant,  certain  leasehold  prop 
which  was  described  in  the  advertisement  by  which  the  sale  was  u 
as  "  a  lot  of  ground  fronting  on  Addison  street,  fifty  feet,  with  an 
depth  of  one  hundred  and  twciity-lhree  feet,  improved  by  three 
Btory  brick  houses,  each  with  a  front  of  twelve  and  a  half  feet,  a 
two-story  brick  stable,  twenty-five  by  fifty  feet,  together  with  I 
frame  stubles.'  After  the  sale,  which  was  reported  to,  nnd  ratifiei 
the  Orphans'  Court,  the  purchaser  discovered  tliut  while  the  lot  h 
front  of  fifty  feet  on  Addison  street,  and  w.is  a  hundred  and  twcnij-l 
feet  deep,  it  was  only  forty  feet  wide  in  the  rcnr,  thus  leaving  on 
aide  a  small  wedge-shaped  deficiency  ;  be  thereupon  applied  to  the  i 
for  a  rescission  of  the  shIc  upon  the  gronnd,  among  others,  of  ihii 
ciency,  as  being  a.  material  variance  as  to  size  and  character,  bet 
the  lot  US  represented,  aod  as  existing  by  actual  measurement.  J 
of  the  buildings  were  on  the  deficiency,  and  the  purchaser  was  od 

£  remises,  and  examined,  orhadan  opportunity  of  examining  them  b' 
0  purchased.  The  court  allowed  a  proportionate  abatement  from 
purchase- money  for  the  deficiency,  but  refused  to  rescind  the  sale. 
Bp|)ea]  by  the  purchnser,  this  action  of  the  court  was  affirmed : 
mody  v.  Brnokt,  4U  Md. 

Verdict. 
In/ormnlity  o/.—DeclnTation»  of  Foreman  in  presence  of  the  othei 
When  the  jury  return  an  informal  verdict,  the  answer  of  the  fort 
to  inquiries  by  the  court,  as  to  what  they  intended  to  inclnde  in  i 
verdict,  made  in  presence  of  the  whole  panel  and  without  objei 
from  any  juror,  will  be  taken  as  the  answer  of  the  jury  :  South  Ham 
T.  Fo,oler,  54  N.  H. 
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HE  LAW  APPLICABLE  TO  THE  NEGOTIATION 
OF  CONTRACTS  BY  TELEGRAPH. 

I.  The  Beoderof  &  message  for  the  purpose  of  ioitUiing  ■  contract,  it  would 

should  be  held  reBponaihle  for  iha  correctness  of  the  agency  emplojed  in  iu 

riiase  cases  which  dissent  from  this  rule,  sometimes  adopt  the  some  priacipte, 

ding  the  sender  respontihle  when  he  emploji  a  special  operator. 

rbe  English  courts  adopt  a'  different  rule,  not  holding  the  lender  bonnd  hy 

rhe  telcBraph  ia  the  Bgcnl  for  the  parlj  in  inlcrest,  whoeier  employs  it. 

Srounds  of  Ihe  English  decisions  diicnssed. 

rhe  reasons  for  the  rule  first  stated  seem  to  preponderate. 

At  what  time  contracts  negotiated  by  telegraph  becomo  complelo. 

A  dilTerence  hss  been  claimed  between  this  and  the  mails,  but  vriihoat  reason. 

rhe  delivery  lo  Ihe  post-office  of  the  acceptance  of  a  defiuile  offer  closes  Ihe 

LCt. 

rhe  same  rale  has,  vilh  reason,  been  applied  to  negotialioDi  by  telegraph. 

Btions  &s  to  the  mode  of  proof. 

rhe  reason  of  the  thing  and  the  decisions  concur  in  there  being  no  difference 

;otiating  contracts  by  mail  and  by  telegraph. 

.  Discussion  of  the  difference  between  the  Enf;lish  and  American  decisions 

Statement  of  the  English  rale. 

Itensons  for  dissenting  from  it.     This  mode  of  negotiating  coDlractB  between 

ants,  their  agents  and  factors,  has  become  so  almost  universal,  both  tt  home 

broad,  that  it  becomes  more  and  more  important,  to  have  precise  and  defi- 

lotions  in  regard  to  the  law  applicable  to  snch  Iranaaelions. 

.  The  right  lo  countermand  by  telegraph  offers  and  acceptances  sent  by  mail. 

Tbe  first  and  perhaps  the  most  difficult  question  will  be  to 
-mine  which  partj^  is  responsihte,  as  between  the  contracting 
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actually  decided,  tbat  such  ig  not  the  fact,  in  regard  to  mes- 
sent  by  telegraph.  In  Henkel  v.  Pape,  L.  R.  6  Exch.  7,  the 
dant  wrote  a  message  for  the  telegraph  company  to  trans- 
a  the  plaintiff,  for  three  rifles.  There  had  beea  some  former 
Nation  between  the  parties  for  the  purchase  of  fi/t^  rifles, 
nessage  being  sent  for  tfte  rifles,  the  plaintiff  naturally  under- 
it  had  reference  to  the  former  nogotiation,  and  sent  fifty 
,  which  the  defendant  refused  to  accept.  The  plaintiff  broaght 
'or  the  fifty,  but  the  court  held  he  could  only  recover  for  the 
,  as  directed  in  the  defendant's  written  message.  And  it 
Jgo  been  held  by  the  English  courts,  that  the  plaintiff  in  such 
would  bav«  no  redress  against  the  telegraph  company,  on 
round  of  want  of  privity,  not  having  employed  them  himself: 
fordv.  United  Kingdom  EUetrie  Tel.  Co.,  L.  R.  4  Q.  B.  706.» 
The  case  of  New  York  ^  Waahington  Printing  Tel.  Co.  v. 
urg,  85  Penn.  St.  298,  recognises  the  right  of  the  party  to 
1  the  message  is  sent,  to  maintain  an  action  against  the  com- 
Bending  it,  for  any  damage  he  may  hare  sustained  by  an 
in  the  transmission,  notwithstanding  he  had,  personally,  no 
mnicatioa  with  the  company  nntil  the  message  reached  him. 
case  may  be  said,  incidentally,  to  recognise  the  rule,  that  the 
sending  the  message  on  his  own  account,  is  not  respon- 
for  the  conduct  of  the  telegraph  in  the  transmission ;  but  the 

both  cheie  caiei  are  aoand,  the  retnlt  will  be,  that  the  oal;  part^  injured 
it«  no  redress.  But  ihe  old  rule  iu  England  certninly  was,  end  the  present 
:re  unqaeilionabl?  is,  tbat  in  con  tracts  made  with  pnblic  companie*,  lervini; 
a  bring  work  fat  ihom,  like  carriers  and  telegraph  compinie*,  the  under- 
oa  their  part  is  presumed  to  be  in  favor  of  the  party  interested,  h;  whos- 
gene;  it  was  negotiated.  Thus  if  the  cousignor  is  responsible  for  Ihe  trans- 
.on  and  delirerj  of  the  goods,  he  aiooe  can  maintain  an  action  for  loss  or 
e  during  the  transit :  Hooptir  t.  Chicago  ^  N.  W.  Sg.,  27  Wise.  81.  Bat 
goods  vest  in  the  consignee,  upon  deliTerj  to  the  carrier,  he  must  aoe : 
T.  Solommuoa,  3  B.  &  P.  S82  ;  Jacoti  T.  NdtOB,  3  Taunt.  423.  Tbe  parly, 
negotiating  the  contract,  acts  on  his  own  behalf,  so  far  as  he  is  interested, 
1  behalf  of  others,  who  may  become  interested  beyond  the  extent  nf  his 
iierest.  And  there  is  no  rule  of  law  better  settled  than  thai,  when  a  con- 
retting  in  parol,  is  made  by  an  agent,  even  where'  the  principal  is  not  dis- 
,  the  action  for  breach  may  be  brought,  either  in  the  name  of  the  prin- 
ir  the  agent,  the  right  of  set-oET,  on  the  part  of  the  debtor,  being  preserved, 
ne  againit  the  principal  as  if  the  action  were  brought  in  Ihe  name  of  the 
:  1  Cliitt.  Pi.  13*  ;  Story  on  Agency,  {  403,  p.  479,  ed.  7  ;  Sadler  t.  Leigh, 
p.  195 ;  Lap/uoH  T.  GreeH,  9  Vt.  407 ;  Polerson  v.  Gandmtqui,  U  East  6!, 
OEKMiif ,  C.  J.,  in  Simi  1.  Bmd,  S  B.  4  Ad.  389  ;  IV.  Y.  4-  W,  Pr.  Tel. 
Dr^urg,  SS  Ponn.  St.  S98,  citing  Z<ane  r.  Cotton,  1  Ld.  Raym.  616. 
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case  assumes  no  auch  ground,  but  rather  the  contrary,  that 
party  may  seek  his  remedy,  either  against  the  sender,  or  the  c 
pany  guilty  of  default  in  transmitting  it  For  as  the  order 
for  two  hand-bouquets,  upon  a  florist,  and  was  sent  for  two  hum 
bouquets,  the  operator  reading  "  hand  "  hund,  and  supposing  i 
abbreviation  for  "  hundred,"  the  defendant  would  have  been  b 
fited  by  the  error,  if  he  chose  to  hold  the  sender  upon  the  mesa 
as  it  reached  him,  thus  obtaining  a  larger  order,  Sut  he  ele 
to  pursue  the  real  defaulter. 

5.  We  need  not,  perhaps,  further  discuss  the  ground  npon  wt 
probably,  the  preponderance  of  authority  seems  to  hold  the  seniii 
the  message  not  responsible  for  the  errors  in  transmission.  Vft 
conceive  no  plauBible  ground  upon  which  that  view  is  maint&im 
unless  it  be  that  the  telegraph  company  being,  at  most,  a  ipi 
agent,  employed  and  authorized  only  to  act  on  behalf  of 
sender  of  the  message,  to  the  extent  of  sending  the  very  mesi 
delivered  to  their  operator,  he  is  not  bound  by  any  act  of  the  a^ 
beyond  his  authority  or  employment.  That  rule  is  most  nnq 
tionable,  within  proper  limits  ;  but  it  does  not  seem  to  us  end 
satisfactory,  when  applied  strictly  and  literally  to  this  sub 
For  in  the  employment  of  a  special  agent  of  any  kind,  for 
transmission  of  an  order  upon  a  mercantile  house  or  apon  any 
there  can  be  no  fair  question,  the  principal  is  bound  to  take 
reasonable  precautions  to  employ  a  competent  agent  and  to  1 
him  properly  instructed.  And  in  regard  to  the  transmission 
telegraphic  messages,  there  is  nothing  clearer  than  that  the  sen 
by  taking  proper  precautions,  may  insure  the  entire  accuracy  ol 
transmission.  This  will  be  done  (1)  by  securing  a  proper  open 
and  either  reading  the  message  to  him,  or  else  writing  it  so  pla 
that  he  cannot  fail  to  send  it  correctly,  by  which  correct  tr 
mission  will  be  rendered  almost  certain  ;  or  (2)  if  absolute  certa 
is  desired,  it  may  be  secured  by  having  the  message  repeated  b: 
while  the  sender  remains  in  the  oEQce  to  test  it5  accuracy,  oi 
that  be  too  dilatory,  by  having  the  message  repeated  back  to 
operator,  having  first  secured  the  correct  reading  of  the  orig 
message  by  the  operator.*     All  the  cases,  so  far  as  we  know,  w1 

■  It  U  somelimG!)  »i<l  that  ab^uluta  exemption  rroni  error  will  be  leenn 
tinving  Ihe  mesEnge  repented  back  to  [he  opcrntor.  But  this  will  be  Ime  on 
Iho  extent  that  the  operator  undcratands  the  measage  rightlv  himself.  In  the 
juBl  ciled,  if  the  operatnr  underilood  "hand"  to  mean  haadrtd,  repeilipj 
mctiage  would  not  correct  the  error. 
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errors  have  occurred  in  the  transmission  of  messages,  on  behalf  of 
the  sender,  and  for  which  he  was  not  held  responsible,  turned  upon 
mistakes  which  would  probably  not  have  occurred  if  the  sender  bad 
taken  the  proper  precautions,  even  short  of  having  the  messages  re- 
peated, and  clearly  not  with  that  We  cannot  therefore  say,  that 
we  feel  prepared  to  abandon  the  ground  maintained  by  us  in  Dur-  tj 

kee  V.  Railway^  supra.     The  case  seems  to  us  different,  where  a  j 

public  agency  is  employed,  from  that  where  one  sends  a  special  ^ 

messenger.  It  has  been  so  held,  in  regard  to  the  employment  of 
known  factors  or  brokers,  where  it  is  held  that  such  known  public 
agents  are,  as  to  the  persons  with  whom  they  do  business,  for  any 
principal,  clothed  with  the  authority  of  general  agents,  although 
only  employed  for  a  single  time,  and  under  special  instructions, 
limiting  their  powers  as  between  them  and  the  employer :  Story  on 
Ageicy,  §  131 ;  Fenn  v.  Harrisov,  3  Term  R.  757,  762;  s.  c.  4 
Id.  177 ;  Whitehead  v.  Tuckett,  15  East  408 ;  Pickering  v.  Busk, 
U,  38,  43 ;  Daniel  v.  Adams,  Ambler  495,  498  ;  Johnson  v. 
Jones,  4  Barb.  869.  So  also  where  there  "is  no  other  mode  of 
communicating  except  by  some  public  instrumentality,  like  the 
post-office  or  telegraph  companies,  whatever  risks  or  uncertainties 
exist,  in  such  agencies,  must  fall  upon  the  party  employing  them, 
and  who  is  responsible,  in  a  general  way,  for  the  transmission  of 
the  message,  whatever  it  may  be.  Thus  wher«  money  is  sent 
by  mail  by  a  debtor  to  meet  his  obligation,  without  any  special  or 
reasonably  implied  direction  on  the  part  of  the  creditor,  the  sender 
assumes  the  risk  of  the  transmission.  But  if  the  creditor  direct 
the  transmission  in  this  mode,  he  must  assume  the  risk,  and  in 
either  case  the  servants  employed  in  the  post-office,  or  in  the  trans- 
portation of  the  mail,  through  whose  culpable  neglect  any  loss 
occurs,  will  be  responsible  to  the  party  at  whose  risk  the  message 
or  parcel  is  sent,  although  the  post-master  general,  as  general 
superintendent  of  the  office,  cannot  be  held  responsible  for  the 
default  of  any  such  his  public  agents :  Lane  v.  Cotton,  supra ; 
Whitfield  V.  Le  Despencer,  2  Cowp.  754.  So,  too,  upon  the  same 
principle,  the  deputy  post-masters  are  responsible  only  for  letters 
lost  through  their  own  want  of  ordinary  care,  and  not  for  the 
misconduct  of  their  servants,  but  the  servants  are  responsible  for 
their  own  misconduct  to  the  party  injured  thereby :  Rowniny  v. 
Goodchild,  3  Wilson  443  ;  Stock  v.  Harris,  5  Burrow  2709 ;  Dan- 
forth  V.  Grant,  14  Vt.  283 ;  Story  on  Agency,  §  319  a. 
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,  And  it  seems  to  us,  that  the  same  rules  vill  apply  to  ( 
licntion  b;  telegraph,  with  the  exception  that  the  compai 
onsible  for  the  default  of  its  servants.  But  as  to  the  res 
ily,  in  the  first  instance,  and  as  between  contracting  par 
party  for  whose  benefit  the  message  is  sent  will  assume 

of  correct  transmission,  having  his  remedy  oTer  against 
pany  when  in  default.  This  view  seems  to  ua  so  just  and 
hie,  and  the  arguments  against  it  of  so  comparatively  1 
;ht,  that  we  cannot,  at  present,  believe  it  will  not  ultimt 
ail  everywhere. 

[,  We  are  now  briefly  to  consider  at  what  point  a  coni 
>tiated  by  telegraph  is  consummated. 

There  have  been  some  intimations  from  judges,  in  the 
Mter  dicta,  that  there  may  exist  some  difference  in  this  reap 
'een  the  negotiation  of  contracts  by  correspondence  thrt 

post-office  and  by  telegraph :  Willes,  J,,  in  Godwh 
nci»,  L.  R.  5  C.  F.  295.  But  we  have  not  been  able  to  < 
lend  why  it  should  be  so,  if  the  courts  put  the  proper  < 
ction  upon  telegraphic  communications. 

It  is  DOW  entirely  well  settled,  we  believe,  that  in  negolis 
racts  by  correspon dunce  through  the  mail,  the  final  accepti 
lie  side  of  a  definite  proposition  on  the  other,  consummates 
)tiation,  at  the  time  of  the  delivery  of  such  acceptance,  at 
-office.  This  rule  ia  firmly  and  learnedly  maintained  by 
ice  MarCY,  in  delivering  the  opinion  of  the  Court  of  Error 
I  York,  in  Mactier  v.  Frith,  6  Wend.  103,'  and  has  since  t 
wed  in  that  state :  Brisban  v.  Boi/d,  4  Paige  17. 

And  Trevor  v.  Wood,  36  N.  Y.  307,*  applies  the  samerul 
racts  negotiated  by  telegraph.     And  it  is  here  declared  i 

acceptance  by  telegraph  is  at  the  risk  of  the  party  whose  < 
tion  is  thus  accepted,  whether  it  arrives  in  due  course  of 
;raph,  correctly  or  incorrectly,  or  not  at  all.  Thus  it  wc 
1  to  follow  that,  in  proving  snch  proposition  and  acceptance, 
;ram  of  the  party  making  the  proposition,  as  delivered  to 
r  party,  will  be  the  original,  and  if  that  cannot  be  prodiii 
next  best  evidence  will  be  the  copy  recorded  in  the  books 
company  where  it  was  received,  which  in  strictness  should 

'he  aceepMnce  mail  be  in  reasonable  time  and  berorc  the  receipt  of  anj  e 
ind  ;  AbboH  r.  Shfpard.  48  N.  H.  14  ;  SiDctAan  T.  SlocKham,  sa  Md.  19 
lee  alio  Braten  r.  Railmg,  44  N.  Y.  79. 
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▼erified  by  the  clerk  enrolling  it.  And  the  original  of  the  accept- 
ance will  be  the  written  telegram  delivered  at  theoflSce  of  the  com- 
pany, where  it  will  naturally  be  preserved,  or  if  not,  its  enrolment 
will  be  preserved.  These  propositions  are  also  maintained  in 
Durkee  v.  The  RaUway^  mpra.  This  is  in  accordance  with  the 
more  recent  English  decisions,  in  regard  to  the  negotiation  of  con- 
tracts by  the  mail:  Dunlop  v.  HiggiriMy  1  Ho.  Lds.  Cas.  881. 

4.  The  attempt  to  qualify  this  rule  to  the  extent  that  the 
acceptance  must  ultimately  be  received  by  the  party  making  the 
offer,  in  order  to  perfect  the  contract,  in  British  and  American 
Tel.  Co*  V.  (7obdn,  L.  R.  6  Exch.  108,  is  severely  condemned  by 
the  Lords  Justices,  in  Harris's  Oase^  L.  R.  7  Gh.  App.  587,  and 
must,  we  think,  fail  to  be  recognised  in  the  final  court  of  appeal. 
For  if  the  acceptance  is  at  the  risk  of  the  party  making  the  first 
offer,  after  its  delivery  either  to  the  post-office  or  the  telegraph,  as 
to  its  transmission  correctly,  it  must  equally  be  so,  as  to  the  time 
of  its  reaching  its  destination,  whether  in  proper  time,  or  not  at 
all.  It  seems  very  obvious  that,  upon  principle,  no  such  qualifi- 
cation can  be  maintained  as  that  attempted  in  B.  ^  A,  Tel.  Co. 
y.  ColsoUj  supra.  The  foregoing  propositions  seem  to  us  most 
unquestionably  established  by  the  latest  and  most  approved  au- 
thorities, and  they  certainly  afford  no  ground  for  any  distinction 
between  negotiating  contracts  by  mail  and  by  telegraph.^ 

>  There  are  many  cases  in  the  English  reports,  referred  to  by  the  Lords  Jus- 
tices, in  their  opinions  in  Harrises  Cate^  supra^  which  have  an  important  bearing 
upon  the  question  how  far  an  acceptance  of  a  proposition,  made  by  the  other  ne- 
gotiating party,  and  delivered  at  the  post-office  or  the  telegraph,  will  fail  of  con- 
sammating  the  contract,  where  it  finally  fails  ever  to  reach  the  party  for  whom  it 
is  intended.  The  cases  prior  to  British^  Am.  Tel,  Co.  r.  Colson,  supra^  all  hold, 
that  the  delivery  of  the  acceptance  to  the  mail  or  the  telegraph,  by  whichever  the 
proposition  was  received,  will  consummate  the  contract,  without  regard  to  the 
question  of  its  ultimately  reaching  the  party  for  whom  it  was  intended.  Thnt  is 
the  doctrine  of  Hebbt'n  Ccue,  Law  Rep.  4  £q.  9  ;  Adams  v.  Lindsell^  1  B.  &  Aid. 
681.  It  is  true  this  case  also  contained  the  point  that  the  offer  was  posted  to  a 
wrong  address,  by  which  it  failed  to  reach  the  other  party  until  two  days  Inter  than 
it  otherwise  would  have  done,  whereby  the  acceptance,  which  was  msilcd  imme- 
diately the  offer  was  received,  failed  to  reach  the  party  offering  the  ^oodn,  until 
he  had  otherwise  disposed  of  them.  But  as  this  whs  through  the  fault  of  the  pnrty 
making  the  offer  it  was  held  he  could  not  complain  of  the  delay,  thus  fn von ng 
the  rule  before  stated,  that  the  party  making  the  first  ofTer  is  responsible  for  its 
reaching  the  other  party  in  due  time  and  correct  form.  Lord  Cottkniiam,  in  the 
House  of  Lords,  in  Dunlop  v.  Higgina^  supra^  likened  the  acceptance  of  an  offer 
through  the  mail  to  sending  notice  of  the  dishonor  of  a  bill  or  note,  where  it  had 
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III.  We  have  thus  preaented  the  important  diacrepancj  beti 
the  English  doctrine  and  what  we  regard  as  the  prevailing 
trine  in  this  country,  both  (I)  as  to  the  reBporisibilitj  of 
parties  to  a  contract  negotiated  bj  tblegraph  for  the  errors  of 
latter;  and  also  (2)  the  allowable  remedies  against  the  telegi 
owners.  We  desire,  by  some  further  illustrations  of  our  mean 
to  render  ourselves,  if  possible,  more  clearly  understood,  and 
present,  in  a  clearer  light,  what  we  regard  aa  a  departure, 
from  principle  and  analogy,  in  the  English  decisions. 

1.  There  can  be  nothing,  in  our  apprehension,  more  unreas' 
hie  or  unjust,  and,  at  the  same  time,  a  more  entire  departure  f 
both  principle  and  analogy,  than  the  point  understood  t« 
declared  in  Playford  v.  United  Kingdom  Electric  Tel.  Co.,  1 
4  Q.  B.  706.  In  that  case  theplaintiff,  having  a  cargo  of  Ice,  in^ 
an  offer  from  a  dealer  in  the  article  by  telegritph,  he  being,  bj 
custom  of  the  trade,  bound  to  pay  the  expense  of  the  return  j 
sage  in  the  event  of  it  being  accepted.  The  offer  being  twe 
three  shillings,  was,  by  an  error  in  reading,  transmitted  as  t«e 
seven  shillings,  whereupon  the  plaintiff  sent  bis  cargo  of  ice,  am: 
party  making  the  offer,  refused  to  accept  it  except  at  twctit^-t 
shillings,  his  real  offer,  as  delivered  to  the  telegraph.  The  plaii 
thereby  lost  39/.  la.  6d.,  and  brought  his  action  against 
telegraph  company  to  recover  the  same.  The  American  c 
were  cited,  showing  that  here  the  courts  recognise  the  ana! 
between  the  puhlic  duties  of  common  carriers  and  telegraph  cor 
nies,  and  allow  the  party  really  injured  by  the  default  of 

been  held  sufBtient  io  deliver  the  noliee  at  [ho  posl-olBw!,  whether  il  ever  rci 
the  endorser  or  not,  ■■  held  in  Slotltn  v.  Cnllia,  7  M,  &  W.  MS,  and  other  c 
AnJ  Duncan  v.  Topham,  8  C.  B.  2^5.  sMins  lo  favor  the  doctrine,  lh»t  if  Ih 
ceptance  of  a  propoaiiion  ii  loet  bj  the  post-office  it  will  not  render  the  accepi 
■nj'  the  leiii  effective,  an  a  conBummftlion  of  the  conlracf:  Jf  ihc  acceptan 
clearly  condilional  ii  will  not  become  efTeciive  m  a  consummalionof  the  con 
nnlil  the  a»enl  of  the  other  party  to  the  condition  is  properly  signified  ic 
parly  making  the  condiiion,  which  roust  be  done  in  the  same  mode  in  whid 
original  acceptance  should  be  made,  i.  t.  by  delivering  it  to  the  pusl-office,  oi 
telegraph,  by  whichever  mode  the  parties  arc  negotialine  the  conlracl.  Ii 
been  held  thai  the  acceplance  of  an  offer  will  be  construed  as  absolute  and  i 
pleto  in  effecting  the  coniammalion  of  the  contracl,  unless  il  conlained  i 
clearly  cjipressed  and  peremptory  condition  or  qualification  ;  Englith  okJ  Fa 
Credit  Co.  V.  ArJuin,  Law  Rep.  S  II.  of  L.  64.  Petler  t,  Sauadert,  6  llti 
teems  aUo  to  h«  opposed  to  the  ruls  fint  broached  in  Utiliai  ^  Amtricau  Ttl.  C 
Coltau,  Law  Itep.  6  Exch.  lOB. 
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iT  companies  to  maiDtain  an  action  to  recover  damages:  2)« 
U  V.  N.  ¥.,  Albany  ^  Buff.  Tel  Co.,  1  Daly  647  ;  N.  Y.  ^ 
P.  Tel.  Co.  y.  Dryhurg,  35  Peno.  St.  298.  The  learned 
gesaiil  in  giving  J  udgment :  "We  cannot  agree  with  the  judg- 
itg  given  in  the  American  courte,  cited  in  argument,  that  there 
ny  analogy  betveen  a  coQBignmeiit  of  goods  through  a  carrier 
the  transmission  of  a  telegram."  The  learned  judge  also 
ies,  that  "the  person,  to  whom  a  telegraphic  message  is  sent, 
be  saiil  to  have  a  property  in  the  message."  *  *  "The  only 
mon  therefore  is,  with  whom  was  the  contract  made?"  Here 
lonclacles  it  was  solely  with  the  party  sending  the  reply,  and 
alone  can  sue,  since  be  alone  employed  the  telegraph  com- 
i'- 

.  It  scarcely  expresses  what  we  feel  in  regard  to  such  a  rule 
ivr,  to  say  that  it  is  incomprehensible  to  us.  We  think  we  do 
preheiid  enough  of  it  to  understand,  that  it  is  not  only  a 
trtiiri;  from  all  just  analogies,  as  well  in  the  law  of  agency,  as 
lat  of  carriers  ;  and  that,  in  practice,  it  must  prove,  not  only 
nvenient  and  embarrassing,  but  that  it  will,  in  many  cases, 
uce  eerii>us  injustice.  We  feel  more  keenly,  an  error  in  the 
li.>ih  decision,  because  of  its  greater  influence  upon  our  own  law, 
also  because  of  its  far  more  rare  occurrence,  than  among  our 
multiplied  courts,  many  of  which  have  by  no  means  the  same 
irtuniiy  to  know  the  just  and  salutary  application  of  the  prin- 
'3  of  the  common  law,  as  are  possessed  by  the  English  courts. 
Jo  not  suppose  the  English  courts  would  adhere  to  the  form 
e  contract  30  implicitly,  as  to  require  a  known  agent,  transmit- 
a  message  on  behalf  of  his  principal,  as  in  the  case  of  a 
ncrcinl  traveller  directing  his  principal  to  fill  an  order  for 
s  bargained  by  himself,  to  sue  for  any  default  in  the  transmis- 
in  his  own  name,  merely  because  the  agent  gave  the  order. 
it  seems  to  us,  that  this  simple  rule  of  the  law  of  agency,  qui 
'.  per  aliumfacit  per  le,  reaches  all  the  difficulty  which  ever 
3,  in  regard  to  the  party  entitled  to  sue  for  the  defaults  of 
;raph  companies  in  transmitting  messages.  The  party  direct- 
he  message  acta  on  behalf  of  the  party  really  interested  in 
;orrect  transmission  of  the  same,  and  that  party  may  always 
or  any  breach  of  duty.  We  cannot  bring  ourselves  to  believe 
the  English  courts  will,  ultimately,  adhere,  so  strenuously 
hat  we  cannot  but  regard  as  the  mere  shadow  of  the  con- 
L.  xxiir.— 53 
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t,  aa  to  exclude  the  onljr  party  in  interest  from  all  ro< 
thus  exempt  the  real  defaulting  party  from  all  responsibi 
V.  There  are,  of  course,  very  many  other  points  »her 
of  the  telegraph  will  modify,  to  some  extent,  the  eatabl 
B  of  law  affecting  the  negotiation  of  contracts  througl 
.  One  of  these  is  the  extent  to  which  the  action  o 
ies,  through  the  mail,  will  be  subject  to  countermand  1 
message  through  the  mail  reaches  the  other  party, 
ciple,  it  would  seem,  that  an  offer  through  the  mail  won 
I  term  and  able,  during  its  transit,  by  any  mode  of  comniuni( 
;h  reached  the  party  before  the  offer.  It  was  so  held  in  . 
'■he  Republic  v.  Baxter,  81  Vermont  101.  But,  upoi 
e  principle,  i.  e.  that  action  through  the  mail  is  counterc 
,  so  long  as  it  remains  merely  inchoate,  and  has  not  b< 
lly  binding  upon  the  party  taking  such  action,  it  must  fi 
an  acceptance  through  the  mail,  as  it  becomes  operative 
lime  of  delivery  to  the  post-office,  is  not  counterroiindab 
;raph.  This  is  bo  stated  by  Lord  Justice  Mkllibh  in  B 
B,  L.  R.  7  Ch.  App.  587,  695.  His  lordship  said,  th 
always  so  understood  the  law  until  the  case  of  Brituh 
erican  Tel.  Co.  v.  Cohon,  L.  R.  6  Exch.  108,  "'wbicl 
ed  some  doubt  on  the  subject."  But  we  can  scarcely  bu 
that  case  will  effect  any  change  in  the  law  upon  the  quei 

I.  F. 

Vo  have  not  deemed  it  essential  to  cite  all  (he  caae«  in  the  books  upoD 
e  there  i"  no  controTeny,  and  we  hare  not  alloded  to  a  c1a»s  of  casi 
MT.  Poott,  1  Ld.  Raym.  301  ;  MMm  t.  Whipple,  1  Gray  317,  ai  m 
'rict  r.  Eaton,  1  Bi  &  Ad.  433;  TteeddU  v.  Alkiaun,  1  B.  &  S.  3! 
r  others,  where  it  has  been  held,  that  one  not  ■  party  to  the  rontrs 
whom  Ihe  conEideratioii  did  not  proceed,  eannot  sue  upon  it,  to  col 
created  for  his  benefit,  save  in  eiceplionni  cases,  which  were  staled 
ce  Metcalf,  in  MdUn  t.  Whipple,  supra,  and  in  his  Law  of  Conlri 
becaase  wa  do  not  regard  these  cases  as  having  any  bearing  apon  th< 
at  allowing  the  party  interested  in  the  correct  transmission  of  a  leUg 
i>r  damaee  saslained  by  the  default  in  its  transmission.  That  is  *  q' 
irity.  where  there  is  serious  conflict  in  the  cases,  and  room  for  doubl  i 
Iter  dedainns  have  improved  upon  the  earlier  ones,  which  gfitt  a  more 
ruction  to  the  riRht  of  action,  but  the  qnestion  we  hare  discussed  is 
:y  merely,  whether  a  party  can  claim  the  hcneflt  of  a  contract  tDOde 
It  bj  an  agent  not  declaring  his  sgeDcy  at  the  time. 
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RECENT    AMEniCAN     DECISIONS' 

Supreme  Judicial  Court  of  New  ffampakire. 

WOODMAN  V.  SPENCER. 

Where  ■  conTeyince  of  land  deicribei  it  M  boanded  bj  a  atream  not  narigibte, 
by  *  highway,  wbaiercr  terms  maj  be  ni«d  in  deacrihing  auch  bouniliir)',  il 
)s[  be  conslmed  u  extending  to  the  middle  of  the  fame,  nnlea*  there  is  a  clear 
prenaion  of  an  intention  to  limit  it  to  the  marifin  of  inch  itreim  or  way. 
The  reaion  ofthii  rule  talhe  ilrong  and  controlling  pretumplion  that  it  wai  not 

!tit  in  the  public  which  miebt  be  perpelua],  and' Ibererors  of  no  compantive  QHi 
him,  and  that  it  wai  equillj  not  the  inteLlion  of  the  grantee  to  cut  himaelf  olT 
>m  the  pHvilcKO  of  an  adjoining  owner  in  the  fee  of  the  highway  and  to  run  the 
fc  of  leaTing  hii  land  iuacceuible  in  caie  the  pnblic  auament  in  the  road  ihonld 
inrrendered. 

The  case  is  snfficientlj  stated  in  the  opinioQ  of  the  court,  which 
us  delivered  by 

Ladd,  J. — It  was  agreed  that  the  defendant,  at  the  time  of  his 
mveyance  to  the  plaintiff,  bad  the  title  which  came  to  Theophilua 
&dd  by  the  deed  of  James  Brovm  and  wife,  and  the  question 
ifore  the  referees  was  whether  the  defendant,  by  virtue  of  that 
;e<i,  bad  the  title  to  the  highways  as  the  same  are  conveyed  in 
s  deed  to  the  plaintiff.  The  main  matter  for  oar  opinion,  there- 
re,  is  the  construction  to  be  put  upon  the  description  of  the 
'emises  in  the  deed  of  Brown  and  wife  to  Ladd,  as  regards  the 
gbways  mentioned  therein. 

The  plan  used  before  the  referees,  and  by  them  made  part  of 
lis  case,  shows  that  the  land  covered  by  the  deed  in  question, 
lOugh  described  as  three  distinct  and  separate  parcels,,  lay 
getber  in  a  single  body,  quite  compact  in  form,  along  two  high- 
ajs,  the  River  road  and  the  Harran  road,  which  here  intersect, 
rming  nearly  a  right  angle.  This  L-shaped  tract  of  land,  com- 
ising  the  farm,  is  in  fact  divided  into  three  pieoes  by  the  two 
tads  which  traverse  it,  viz. :  (1)  one  piece  containing  twenty 
srea,  more  or  less,  lying  wholly  east  of  the  River  road  and  be- 
reen  that  road  and  the  Pemigewasset  river ;  (2)  one  piece  con- 
lining  fifty-five  acres,  more  or  less,  on  which  stand  the  barn  and 
led,  lying  in  the  north-west  opening  or  angle  formed  by  the  junc- 
on  of  the  two  roads — that  is,  west  of  the  River  road  and  north 
r  the  Harran  road ;  (3)  one  piece  lyhig  in  the  north-west  angle 
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tlie  two  roads — that  is,  west  of  the  River  road  and  north  of  i 
rran  road,  containing  one-half  acre,  more  or  less,  on  wlii 
ids  the  house;  and  the  onl;  description  of  the  premises  in  1 
d  is  a  separate  description  of  each  of  these  three  parct 
;s  that  description  cover  the  roads,  or  is  an  intention  to  eiclu 

roads  thereby  made  so  clear  and  manifest  as  to  admit  of 
er  construction  ?  »  •  *  »  . 

The  plaintiff  relies  mainlj  npon  the  language  used  in  describi 
h  of  the  tracts,  which  he  sajs  clearly  and  nnmistakal 
ludcs  the  roads.  In  the  particular  to  which  our  attention  1 
n  directed,  the  description  of  the  three  pieces  is  substaniia 

same.  We  may  therefore  examine  the  description  of  the  fi 
;e — that  lying  east  of  the  River  road — which  is  as  folio* 
lence  westerly  *  *  •  to  the  River  road;  thence  northerly 

easterly  side  of  said  road  to  the  northerly  line  of  lot  number 
mty-six,  *  *  *  meaning  by  this  deed  to  convey  all  the  lane 
1  on  the  easterly  side  of  the  River  road."  It  is  said  that  i 
■ds  "  to  the  River  road,  thence  northerly  on  the  eaHerly  tide 
i  road."  are  capable  of  no  construction  except  such  us  mal 

westerly  line  of  this  tract  the  easterly  margin  rather  than  i 
tre  line  of  the  Btrip  devoted  to  the  public  use  for  a  highway. 
t  has  long  been  settled  in  this  state  that  where  there  ia  notbi 
;ontrol  it,  a  grant  running  to  and  then  bounding  on  a  highn' 
ends  to  the  centre  of  the  road :  Read's  Petition,  13  N.  H.  3^ 
:Ao/»  V.  Suncook  Mfg.  Co.,  34  Id.  345 ;  Riz  v.  Johnton,  ^ 
) ;  Kimball  v.  Schoff,  40  Id.  190 ;  Goodno  v.  Sutchint 
as  December  Term  1873 ;  and  no  question  is  made  but  t' 
the  words  here  had  been  "thence  on  said  road,"  instead 
hence  on  the  eatterly  aide  of  said  road,"  one-half  the  rt 
iild  be  included.  Let  us  see  what  is  the  difference. 
[q  the  first  place,  the  approved  construction  with  respect  K 
inding  upon,  by  or  along  a  highway,  is  anomalous.  We 
1  that  the  highway  is  to  be  regarded  and  treated  as  a  monumt 
;  a  tree,  a  wall  and  the  like,  the  centre  of  which  marks  the  lo 
n  of  the  line.     But  why  should  it  be  so  regarded  and  treau 

highway  is  nothing  more  or  less  than  a  strip  of  land  app 
ated  to  a  particular  public  use,  and  subject  to  certain  rights 
I  public.  The  thing  itself  to  which  the  easement  attacbes 
iply  a  strip  of  land.  If,  then,  we  look  only  at  the  actual  ch 
:er  of  the  thing  adopted'  as  a  boundary,  a  strip  of  land  i 
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s  ffide  used  for  a  highway  ia  no  more  »  monument  than  a  strip 
land  four  rods  viide  used  hj  an  adjoining  proprietor  for  a 
den.  Nor  does  the  deed  on  its  face  show  any  intention  to 
pt  the  whole  strip  of  land  instead  of  its  marginal  line  as  a 
nument,  thus  locating  the  line  at  the  centre  of  the  Btrip,  in  one 
e  any  more  than  in  the  other.  It  is  nnnecessary  to  cite  antho- 
is  to  the  point  that  a  bounding  of  one  piece  of  land  npon,  by 
ilong  another  piece,  even  though  such  other  piece  be  in  the 
pe  of  a  narrow  slip,  locates  the  line  at  the  edge  or  margin  of  the 
,  and  not  through  its  centre. 

'he  question  then  returns,  why  should  the  line  be  carried  to  the 
tre  of  the  highway  by  construction,  while  in  the  other  case 
posed  it  ia  by  construction  placed  at  the  margin  of  the  strip  ? 
:  answer  to  this  question  is  found  either  in  the  ratio  decidendi 
in  express  terms,  in  every  case  where  the  doctrine  has  been 
lied,  viz. :  the  strong  and  controlling  presumption  that  it  was 
the  intention  of  the  grantor  to  except  from  the  operation  of 
deed,  and  so  retain  in  himself,  the  fee  to  a  long  narrow  strip 
and  (one-half  the  width  of  the  road),  subject  to  an  easement  in 
public  which  may  be  perpetual,  and  that  it  was  not  the  inten- 
I  of  the  grantee  to  accept  a  deed  which  should  give  him  none 
;he  usual  rights  of  an  adjoining  owner  in  the  soil  of  the  high- 
',  and  which  may  have  the  effect  to  leave  bis  premises  inacces- 
e  in  case  the  rights  of  the  public  in  the  road  should  be  surren- 
sd. 

)rdinari1y  the  bene6t  to  the  grantor  of  retaining  his  right  in 
soil  of  the  road  would  be  so  small  as  to  be  almost  or  quite 
jpreciable.  Ordinarily  the  present  actual  inconvenience  to  the 
Dtec,  together  with  the  possible  and  even  probable  damage  that 
r  in  the  future  result  to  him  upon  the  discontinuance  of  the 
1,  would  be  matter  of  very  considerable  importance,  enough  to 
Tfere  seriously,  in  moat  cases,  with  the  price  which  could  be 
lined  for  the  land.  It  ia  Improbable  that  a  man  will  insist  ou 
exception,  the  only  and  certain  effect  of  which  must  be  to  nta~ 
ally  diminish  the  saleable  value  of  his  land  when  he  is  to  gain 
liiiig  by  the  exception.  It  is  improbable  that  two  men  have 
.erstandingly  entered  into  a  bargain  which  contains  a  stipulo- 
I  plainly  and  clearly  to  the  disadvantage  of  both.  A  priori 
y  would  not  be  likely  to  do  such  a  thing;  a  posteriori  it  Is  not 
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J  they  have  done  it.  The  language  of  the  deed  b  to  he  n 
e  light  of  this  improbability. 

lis  consideration,  with  othera  of  a  like  nature,  has  led  coa 
opt  the  rule  of  construction  we  are  discussiiig,  said  to  rest 
sumption  that  when  the  granted  premises  are  bounded  by 
highway,  it  was  the  iateAtion  of  the  parties  to  treat  the  wh 
as  a  monument  and  locate  the  line  at  the  centre ;  in  oti 
s,  upon  a  conclusion  of  fact  as  to  the  intention  of  the  parti 
\  up  by  the  court  from  a  consideration  of  the  nature  and  sit 
Df  the  thing  to  which  the  deed  relates  in  connection  with 
il  language  in  which  they  have  undertaken  to  express  t 
tion. 

the  deed  before  ds  the  language  is,  "  thence  on  the  easte 
3f  the  road,"  and  the  contention  is  that  the  parties  meani 
ent  thing  when  they  said,  "on  the  sideof  the  road,"  fromv 
would  have  meant  had  they  said,  "  on  the  road."     Whu 

in  the  nature  of  the  thing  described  to  suggest  any  si 
ence  in  meaning?     The  bounding  of  one  piece  of  land  by 

another  fixes  the  line  at  the  margin  of  such  other  pi« 
ying  the  line  over  to  the  centre  of  a  highway  ia,  as  we  bi 

an  anomaly  in  the  construction  of  deeds,  which  rests  upoi 
[med  intention  not  to  exclude,  or  perhaps  the  want  of  a  t 
y  formed  intention  to  exclude,  what  neither  party  may  bt 
n  could  come  within  the  operation  of  the  deed  at  all.  If 
to  apply  the  usual  canon  of  construction,  the  words,  "on 
"  just  as  clearly  and  unmistakably  denote  an  intention 
d  the  land  by  the  marginal  line  of  the  highway  as  do 
s,  "  on  the  side  of  the  road."  Considering  only  the  nature 
hing  and  the  commonly  received  import  of  the  words,  the  t 
jsaions  are  substantially  identical  and  might  he  used  int 
^eably  without  altering  the  sense. 

[proved  land  bordering  on  a  highway  is  generally  separai 
the  highway  by  a  fence,  which  runs  along  the  margin  t)f  I 
thus  devoted  to  public  use.  That  portion  of  the  land  ol 
which  ia  available  for  the  ordinary  purposes  of  husbanc 
des  no  part  of  the  highways  that  cross  it.  Such  strips  of  la 
rdinarily  and  naturally  looked  upon  as  being,  to  all  practi' 
ts,  wholly  withdrawn  as  well  from  the  control  as  from  1 
Scia)  enjoyment  of  the  adjoining  owner  by  the  servitude 
1  they  are  subject.    For  this  reason  it  is  to  be  expected  that  t 
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estiioDa,  "  on  the  road,"  or,  "  on  the  aide  of  the  road,"  will  find 
'  way  into  deeds  vhere  the  intention  was  not  to  except  any 

of  the  road ;  and  I  confess  it  seems  to  me  little  leas  than 
rd  to  attempt  a  distinction  between  two  forms  of  expression 
eptly  intended  to  convey  the  same  idea,  and  which,  in  the 
wry  and  correct  nse  of  the  language,  do  convey  the  same 

to  the  mind.  It  is  only  when  we  incorporate  into  the  6rst 
ession,  "on  the  road,"  the  canon  of  construction  of  which  we 
:  spoken,  making  it  the  same  as,  "  on  the  centre  line  of  the 
,"  that  any  difference  in  the  sense  can  be  made  to  appear.  But 
e  is  no  reason  why  effect  should  not  be  given  to  the  obvious 
ition  of  the  parties  in  one  case  as  much  as  in  the  other,  and 
eason  why  the  same  rule  of  construction  should  not  be  applied 
le  of  two  equivalent  expressions  as  well  as  to  the  other.  I 
ifoTB  think  that  if  we  examine  only  the  language  used  in 
ribing  the  first  parcel  mentioned  in  this  deed,  and  apply  to  it 
ffell-setiled  rules  of  construction  respecting  boundaries  upon 
nays,  but  one  result  is  possible,  namely,  that  the  westerly  line 
lis  parcel  is  located  at  the  centre  line  of  the  highway;  and 
view  is  sustained,  as  I  think,  by  all  the  cases  in  this  state  and 
rhere,  in  which  it  has  been  held  that  a  boundary  on,  by,  or  along 
e;faway  or  stream  not  navigable,  in  the  absence  of  anything 
to  control  the  description,  locates  the  line  at  the  centre  instead 
le  margin  of  such  highway  or  stream.  Those  cases  are  very 
erous,  and  the  doctrine  is  quite  too  well  established  to  require 
'  citation.  Only  one  case  has  been  found,  decided  in  a  state 
'e  the  above  doctrine  is  held,  with  which  this  conclusion  seems 
e  at  variance.     In  Buck  v.Squirei,  22  Vt.  484,  premises 

described  as  "  beginning  at  the  intersection  of  the  road  from 
sea  Village  to  Allen's  saw-mill,  and  the  branch  on  which  the 
mill  stands,  on  the  northerly  side  of  said  branch,  nearly  oppo- 
my  now  dwelling-house,  thence  on  the  eatterly  tide  of  said 

until  the  said  road  strikes  the  bank  of  said  branch,  thence 
n  said  branch  in  the  middle  of  the  channel  to  the  first-men> 
ii.  hound;"  and  it  was  held,  by  a  divided  court,  that  the 
ription  excluded  the  whole  road.  There  is,  however,  a  well- 
idered  and  forcible  dissenting  opinion  by  Judge  Redfield, 
:h,  it  would  seem,  must  sbake  the  authority  of  the  case  even 
le  state  where  it  was  decided. 
ohn»on  V.  Anderson,  18  Me.  76,  is  directly  in  point.     There 
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e  description  in  one  deed  waa,  "beginning  on  the  weaterly 

the  county  road,  thence. running  northerly,  touching  on 
tsterly  side  of  said  road,  forty  rods."  Then  the  line  of  boun 
ives  the  westerly  side  of  the  road,  and  after  describing  the  c 
unds,  returns  to  the  first-mentioned  bound.  It  waa  held 
e  description  carried  the  fee  in  the  highway  to  the  centre  a 
lis  was  the  description  in  the  plaintiff's  deed.  The  defendi 
gd  of  land  lying  opposite,  on  the  other  side  of  the  same  1 
ly,  described  the  line  next  the  highway  as  running  "thenc 
e  said  road."     It  does  not  seem  to  have  occurred  to  the  ( 

counsel  that  there  could  be  any  real  difference  in  the 
irases,  and  exactly  the  same  effect  is  given  to  each,  namcl 
rry  the  fee  to  the  centre  of  the  road. 
In  Paul  V.  Carver,  24  Penna.  St.  Rep.  207,  the  boundarj 
ought  by  80  many  feet,  "  more  or  less,  to  Tidmarsh  street,  tb 
uth-eusterly  along  the  northerly  side  of  eaid  Btreot,"  &c  Oi 
reot  being  afterwards  vacated,  it  was  held  that  half  of  it  pi 
th  the  lot  that  was  bounded  by  its  northerly  aide.  The 
iference  I  can  see  between  that  case  and  the  present  is 
ere  the  line  was  brought  by  courses  and  distances  on  the  gr 

the  margin  of  the  street,  and  from  thence  was  actually  lo< 
'  tlie  precise  terms  of  the  description  along  the  northerly 

the  street ;  while  here  there  is  nothing  to  locate  the  line,  ei 
e  words,  "  on  the  easterly  side  of  said  road."    It  ia  not  necei 

say  whether  we  should  go  as  far  as  this  or  not. 

In  ChampUn  V.  Pendleton,  13  Conn.  23,  where  it  appeared 
e  south  line  of  the  land  conveyed  was  the  same  as  the  north 

the  highway,  although  the  highway  waa  not  mentions 
ferred  to  in  the  deed,  it  was  held  that  the  conveyance  transfi 
e  fee  to  the  centre  of  the  highway.  WaiTE,  J.,  delivering 
idgment  of  the  court,  says:  "An  intention  on  the  part  ol 
antor  to  withhold  his  interest  in  the  road  after  parting  wit 
3  interest  in  the  land  adjoining,  ia  never  presumed.  It  oug 
ipear  in  clear  and  explicit  terms,  so  that  the  grantee  may  ui 
ind  thnt  the  grantor'a  interest  in  the  road  is  not  convi 
idge  Swift,  in  the  case  of  Stilea  v.  Curtis,  4  Day  338,  f 
S  it  had  not  been  invariably  understood  that  the  conveyanc 
nd  adjoining  a  highway  conveyed  the  right  of  soil  In  it,  ex 
ords  fur  that  purpose  would  long  since  have  been  insert 
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1  Newhall  V.  Ireion,  8  Gush.  .')95,  it  was  helil  that  a  deed 
ribing  the  boundary  line  of  the  lund  conveyed  as  running 
herly  a  certain  distance  to  a  highway,  and  from  thence  upon 
jighway,  passes  the  land  to  the  centre  of  the  highway,  although 
Iji'tance  specified,  by  actual  measurement,  carries  the  line  only 
le  southerly  side  of  the  highway.  Shaw,  C.  J.,  who  delivered 
jpinion  of  the  court,  speaking  of  the  fact  that  the  last  mea- 
ment  brought  the  line  to  the  southerly  side  of  the  highway, 

:  "The  court  are  of  opinion  that  docs  not  rebut  the  strong 
umption  that  boundary  on  a  highway  is  ad  filum  vice.     The 

is  a  monument ;  the  thread  of  the  road,  in  legal  contempla- 
I  is  that  monument  or  abuttal.  *  •  *  Land  may  no  doubt  be 
ided  by  the  side  of  a  highway,  but  it  must  be  done  in  clear 
distinct  terms,  to  control  the  ordinary  presumption." 
his  case  can  hardly  be  distinguished  from  our  own  case  of  Rix 
eknscn,  5  N.  H.  520,  decided  nearly  twenty  years  earlier.  In 
latter  case  the  description  in  the  extent  of  an  execution  was — 

a  stake  at  the  river,  thence  on  the  river  N.  6°  40'  W.  23 
hes,  thence  N.  39°  50'  W.  33  perches,  thence  N.  20°  20'  W. 
lerches  and  8  links  to  a  stake  by  the  river."  The  three  courses 
n  described  a  line  on  Connecticut  river,  and  it  appeared  that 
stakes  mentioned  were  erected  at  the  time  of  the  extent,  and 
i  placed  between  the  ridge  of  the  river-bank  and  the  water, 
southerly  one  about  one  rod  from  the  water's  edge  and  the 
herly  one  at  the  distance  of  eight  or  ten  feet.     It  was  held 

this  description  made  the  river  the  boundary,  so  that  three  or 

acres  of  alluvion  which  had  formed  by  accretion  upon  the 
ern  side  of  the  river  would  belong  to  the  person  holding  under 
extent.  Here  was  a  line  established  all  the  way  by  metes  and 
ids,  and  nowhere  touching  the  river,  yet  an  intention  to  extend 
grant  to  the  river  was  found  in  the  words,  "thence  on  the 
r,"  and  that  intention  was  given  the  effect  to  overthrow  a  defi- 

line  established  by  a  survey,  and  distinctly  marked  at  each 
by  monuments  upon  the  ground.  It  certainly  cannot  be  con- 
led  that  the  words,  "on  the  side,"  go  any  further  to  show  an 
ntlon  to  exclude  the  road  than  does  the  exact  mathematical 
Tiption,  by  courses  and  distances,  of  a  line  which  does  in  fact 
ilutely  exclude  the  whole  road.  The  objection  to  be  overcome 
13  quite  as  formidable,  to  say  the  least,  in  such  cases  as  Hew- 

V.  Ireion  and  Rix  v.  Johnson,  aa  in  the  present.      •         * 
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The  result  is  that  the  two  roads,  so  f»r  as  they  lie  whollj  ^ 
he  exterior  lines  of  the  three  parcels,  talten  together  are  i 
>e  regarded  as  excepted  in  the  deed  of  Brown  to  Ladd,  and  j 
)y  that  dee<l ;  and  as  to  those  parts  of  the  road  which  forn 
if  the  exterior  boundaries  of  the  whole  tract,  that  half  of 
adjoining  the  land  conveyed  passed  by  the  deed,  provide 
:itle  thereto  was  in  the  grantor  at  the  time  of  its  execution. 


The  Toregoing  opinion  neeina  lo  ua  so 
!nLirelv  sat i 9 factor}'  thst  we  stioulJ  not 
eel  juitifleil  in  occapj-ing  much  lime  in 
itlempting  to  render  it  more  pcrspica- 
>us,  being  oppressed,  as  we  should  be, 
Ij  a  SBlatary  dread  of  an;  ameod- 
nent  of  ours  making  it  less  so.  Manf 
.ears  back  we  had  occasion  to  partici- 

luestion  with  ahic  associates,  with  whom 
ve  could  n^it  agree,  but  who  decided 
hat  (lie  question  was  one  of  intent 
nerely,  to  be  determined  like  any  other 
[uesiiim  of  construction,  by  the  inten- 
lion  of  the  grantor,  as  drawn  from  the 
vords  of  the  instrument  as  applied  to 
he  subject-matter  :  Back  r.  Sqaiert.  22 
l^t.  484.  Our  own  views,  expressed  in 
bat  case,  hare  undergone  no  change. 
I^s  ibef  express  our  Tiews  of  the  rath 
it.-'dtuil  ,  as  it  has  been  called,  some- 
vhat  more  fully  upon  ■  single  point 
:han  the  opinion  of  Mr.  Justice  Ladd, 
UK  may  be  excused  for  repeating  a  brief 
txlract.  "The  rulo  itself  is  mainly 
me  of  policy,  and  one  which  to  the  un- 
irofessional  might  not  seem  of  the  first 
mporlance  ;  but  it  is  at  the  same  time  one 
vbioh  the  American  courts,  e«pecislly, 
lave  regarded  bh  atlcnde-i  with  very 
lerious  consequences,  when  not  rigidly 
idhcred  lo ;  and  its  chief  object  is  to 
prevent  the  existence  of  innutnerablc 
strips  and  gores  of  land  along  the  mar- 
gins of  streams  and  highways,  to  which 
the  title,  for  generations,  shall  remain 
in  abeyance,  and  then,  upon  the  hap- 
pening of  sotne  unexpected  event,  end 
one,  consequently,  not  in  express  terms 
provided  for  in  tbe  title-deeds,  a  boot- 


less, almost  objectless,  litigatia 
spring  up,  to  rex  and  harass  the 
in  good  faith  had  supposed  thei 
secure  from  such  embarrassment. 
as  I  nnderstand  the  law,  to  prei 
occurrence  of  just  such  coniingei 
these  that,  in  the  leading,  best-n 
and  best-considered  cases  upon  it 
ject  it  is  laid  down  and  fullyetti 
that  courts  will  always  exiei 
boundaries  of  land  deeded  as  tt 
to  and  alotig  the  sides  of  htghni 
fresh-water  slrearos,  not  navigi 
the  middle  of  such  streams  im 
ways,  if  il  on  be  done  wiihonl  n 
violence  lo  the  words  osed  in  tl 
vcyance.  And  to  have  this  ruh 
least  practical  importance  to  ei 
evil,  which  il  is  intended  to  rtn 
must  be  applied  to  every  case 
there  is  not  expressed  an  (cirii 

from  which  no  rational  conslrurl 
escape.  The  rule,  to  be  of  anr 
cal  utility,  mast  be  pushed  tome 
the  extreme  of  ordinary  rules  i 

when  there  is  not  a  clearly  exprC' 
lention  in  the  deed  lo  limit  ihet 
anee  short  of  the  middle  of  tbe 
or  way.  If  it  is  only  to  be  spplii 
the  ordinary  rules  of  construclii) 
boundary,  so  as  to  reach,  as  far 
be,  the  clearly -formed  idea  in  tb 
of  the  grantor  at  the  line  of  eii 
the  deed,   it  wilt   ordinarily  bt 


dred,  the  pani 
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highwsT  or  itreiin  of  •ny  import-  of  l«nd,  upon   Mreams   ind  highwsy*, 

■ither  wsy  ;  hence  they  u<e  wordi  19  embrwing  iha  whole  ilrcBm  or  high- 

lily  descriptive  of  the  prominent  way,  ond  the  prcci>e  limit  u   bein|{  « 

1  their  mimU  at  ihe  time,  and,  in  line  paisint'  through  the  middle  of  such 

BO,  define  the  land  which  it  is  ex-  boundary,  the  same  aa  any  olher  bouod- 

I  the  party  will  occupy  and   im-  ary  of  tree  or  itone. 

."   The  law  regarda  the  boundary  I.  F.  H. 
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iMialor  deTi9«d  to  his  nephew  an  eiiate  in  fee  in  remainder,  to  take  effect  on 

Iling  in  of  three  livei,  and  the  devise<>  survived  to  take.     After  the  tesutor's 

,  bnl  before  the  estate  in  remainder  became  absolute,  the  nephew  and  hi* 

run  were  impleaded  in  a  bill  in  eqnily  for  partition  of  the  testate  enlate,  and 

;ree   paised  purporting  Co  be  by  consent,  which,  by  mistake,   erroneously 

red   the  nephew's   eatate  to  be  for  life  only,  with  remainder  in  fee  (0  hil 

tn.    That  decree,  made  in  18&1,  omitted  to  order  deedi  10  execute  the  limit- 

i  of  estate  thus  declared  to  the  children,  and  no  sueh  deeds  were  made. 

wards  a  bill  0/  revita  was  prosecuted  by  the  nephew,  and  there  was  a  decree 

Bi,  rerersing  the  partition  decree.     Soon  alter,  the  nephew's  estate   in  Tea 

'  the  will  became  absolute ;  and,  ha  dying,  hia  daughter  sued  out  s  writ  of 

,  and  on  that   procured  a  reversal  of  the  bill  of  review  decree,  and  then 

;ht  the  present  suit  "  to  obtain  execution  of  the  decree  in  partition,  and  to 

y  tbfl  omission  therein,  which  is  necessary  to  the  efficacy  of  the  decree,  as 

;;  B  remainder  in  fee  to  the  cluldren."    The  bill  was  against  purchasers,  hold- 

y  deeds  in  fte  from  the  nephew,  or  from  his  grantees,  with  warranty  of  title 

him.     Htld: 

■-t. — Of  those  acquiring  title  while  the  bill  of  review  decree  was  in  force : 

They  were  entitled  to  rely  npon  that  decision,  aa  the  law  which  determined 

estate  they  took  by  purchase. 

The  sabsequent  reversal  of  that  decree  did  not  afTecc  their  rights. 

A  decree  need  give  no  day  to  a  minor  to  show  cjtuse  against  it ;  it  is  absolute 

!  first  instance  :   BaTnes  r.  Hmlelon,  50  III.  439,  approved. 

:vR(f.— Of  purchasers  acquiring  title  while  the  consent  decree  in  partition  was 

■ct,  and  before  iis  reversal  by  decree  in  review  : 

As  to  such,  the  principle  applies  that,  on  a  bill  tn  execute  a  decree,  the  court 

deny  relief  when   it  is  seen  the  decree  is  'mjasl.     And  a  decree,  appear- 

)  proceed  by  consent,  where  in  fact  there  was  none,  and  none  was  intended, 

)t  be  deemed  fair  and  just. 

A  decree  in  partition  in  chancery,  before  Ihe  statute  of  IS61,  could  not  pasa 

il  title  to  land  ;  and  such  a  decree,  omittinj;  to  order  deeds,  is  in  that  respect 

-feet,  and  but  the  expression  of  a  purpose  without  accomplishing  or  providing 

leans  to  accomplish  Ihe  object. 

Where  there  is  no  valuable  consideration,  a  court  of  equity  upon  its  general 

iples  canuot  complete  what  it  finds  imperfect. 
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4.  In  the  cose  or  an  intended  gift  of  a  legal  e»lBte,  capable  of  a  legal 
ance  not  made,  the  gi<^  is  revocable ;  there  being  a  locus  paailemia  u  Ion; 
incomplele. 

5.  A  gin  or  trust,  capable  or  being  made  bj  a  legal  conrexun^Ci  >'  " 
fact  when  created  by  an  execuiary  decree  providing  no  loeaai  of  execui 
when  created  by  an  executory  contract. 

6.  The  prosecution  of  n  bill  of  a  review  to  a  decree,  and  also  the  mtl 
warrnniy  deeds  in  fee,  by  the  nephew,  were  an  cxerciM  on  hii  part  of  the 
revoke,  while  he  occupieU  the  tocua  piaiiltttlia. 

T.  A  consent  decree,  incomplete  nnd  ineffective,  is  not  rei  judicata. 
eoun,  on  an  application  to  render  it  effective,  to  look  into  its  real  nan 
character,  docs  not  militate  with  the  doctrine  of  ret  judicaia.     If  othem 
true  QBture  of  the  bill  would  be  to  enforce  a  technical  eslappei. 

B.  Though  error  of  law  shall  not  be  alleged  against  a  decree  proece 
consent,  so  as  to  reverse  it ;  still,  on  an  application  to  execute  it,  the  ca 
look  to  see  if  it  be  rightful  or  not,  in  determining  whether  it  will  act  or 
passive. 

This  was  an  appeal  in  equity. 

Augustus  Garrett  by  his  will  devised  certain  properly  to  C 
Flagler  in  fee,  in  remainder  after  certain  life-estates.  After  t 
tator'a  death,  but  before  the  estate  in  remainder  became  ab 
Flaglor  and  his  children  vere  impleaded  in  a  bill  in  equity  foi 
tion  of  the  testator's  estate,  and  a  decree  passed  purporting  t< 
consent,  which,  by  mistake,  erroneously  declared  Fiaglor's  es 
be  for  life  only,  with  remainder  in  fee  to  his  children.  That  ( 
made  in  1851,  omitted  to  order  deeds  to  execute  the  limi 
of  estate  thus  declared  to  the  children,  and  no  such  deed 
made.  Afterwards  a  bill  of  review  was  prosecuted  by  FlagU 
there  was  a  decrse  on  that,  reversing  the  partition  decree.  £ 
after  this  Ftaglor's  estate  in  fee  under  the  will  became  v« 
present  possession.  Flaglor  conveyed  parts  of  bis  estat«  to  i 
grantees,  some  before  and  some  ^er  the  decree  upon  his 
review.  After  his  death  his  daughter,  Mrs.  Gay,  sued  out 
of  error,  and  on  that  procured  a  reversal  of  the  decree  ni 
the  bill  of  review.  She  then  filed  the  present  bill  against 
.  lor's  grantees  "  to  obtain  execution  of  the  decree  in  partitio 
to  supply  the  omission  therein,  which  is  necessary  to  the  e 
of  the  decree  as  giving  a  remainder  in  fee  to  the  childi 
Flaglor." 

The  Superior  Court  having  made  a  decree  as  prayed,  tl 
fend  ants  appealed. 

The  opinion  of  the  court  was  delivered  by 

Sheldon,  J.— [After  reviewing  the  facts.]    In  McJ3> 
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e,  13  111.  494,  the  well-settled  law  ia  recognised  and  declared, 
if  a  judgment  is  reversed,  tlie  parties  are  to  be  restored  to 
r  original  rights,  so  far  as  it  can  be  done  uitliout  prejudice  to 
1  persons.  But  the  rigbts  of  third  persons  are  not  affected. 
,r  title  to  property  acquired  under  an  erroneous  judgment  is 
divested  by  its  reversal.  To  the  same  effect  MeLagan  v. 
F«,  11  III.  519 ;  Goudy  v.  Hall,  36  Id.  319 ;  Fea»ter  v.  Fh-in- 
56  Id.  457;  Simmt  v.  Slocum,  3  Cranch  300;  Voorheet  v. 
k  of  the  United  States,  10  Peters  4T5;  Gray  v.  Briynar- 
I,  1  Wall.  634.  Nor  is  this  principle  confined  to  the  case  of 
cial  sales  as  being  founded  on  the  public  policy  of  sustaining 
sales,  The  same  principle  applies  to  judgments  and  decrees 
h  simply  declare  and  vest  the  legal  right  in  the  party  claiming 
here  nc  sale  has  been  had. 

I  Horner  v.  Zimmerman,  45  111.  14,  the  principle  was  recog- 
1  in  a  ease  where  there  had  been  a  decree  of  strict  foreclosure 
mortgage,  that  a  bond  fide  purchaser  for  value  from  the  mort- 
c  after  the  decree  could  not  be  aifected  by  any  error  in  the 
?e.  In  Guiteau  v.  Wisley,  47  III.  433,  where  a  party  to  an 
leous  judgment  had  purchased  at  a  sale  thereunder,  and  after- 
Is  conveyed  to  a  bond  fide  purchaser,  and  subsequently  the 
;ment  was  reversed,  it  waa  held  that  such  bond  fide  purchaser 
il  not  be  affected  by  the  reversal.  The  principle  is,  as  said  in 
dy  V,  Hall,  36  111.  319 ;  "  Society  should  be  able  to  rely  upon 
judgments  and  decrees  of  Its  courts;  and  although  it  knows 
they  are  liable  to  be  reversed,  yet  it  baa  a  right,  so  long  aa 
stand,  to  presume  that  they  have  been  properly  rendered." 
le  ease  of  Kettleby  v.  Lamh,  2  Chancery  404,  quoted  and 
;nised  by  Lord  Redesdalb,  in  Bennett  v.  Hammill,  2  Scho. 
^f.  566,  was  that  of  a  bill  praying  that  a  certain  sum  of  money 
.e  hands  of  trustees  might  be  laid  out  for  the  benefit  of  the 
iiilT.  The  bill  was  dismissed,  and  afterwards  the  trustees  paid 
noney  to  the  other  party,  who  claimed  it.  On  a  bill  of  review 
decree  was  reversed,  yet  the  court  determined  that  the  trus- 
who  relied  on  the  decree  of  dismission,  signed  and  enrolled, 
protected  in  the  payment  they  had  made;  and  that  the 
itiff  must  look  to  the  persona  to  whom  the  trustees' paid  it,  on 
jround  that  the  decree,  while  it  remained  in  force,  bound  the 
.8  and  justified  the  trustees,  though  they  paid  it  voluntarily 
without  suit.    Lessee  of  Taylor  v.  Boyd,  3  Hammond  (3  Ohio) 
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337,  and  MeOormick  v.  McClure,  6  Blackford  466,  are  casi 
decrees  simply  establishing  the  right  to  land  ;  and  the  parlii 
whose  favor  the  right  was  established  by  the  decrees  afterv 
made  private  sales  of  the  land,  and  subsequently  thereto  tbi 
crees  were  reversed.  It  was  held  in  both  cases  that  the  rev 
did  not  iiffect  the  rights  of  the  purchasers;  that  they  acqi 
valid  titles,  as  established  by  the  decrees  under  which  they 
chased. 

In  Gelpcke  v.  City  of  Dubuque,  1  Wall.  175,  the  same  prin 
was  applied  in  a  case  where  an  act  of  the  legislature  of  Iowa 
thorizing  the  issue  of  municipal  bonds  in  certain  cases,  had  at 
time  been  decided  by  the  Supreme  Court  of  that  state  to  be 
Btitutionat,  ami  afterwards  to  be  unconstitutional;  and  it  was 
that  bonds  issued  and  put  upon  the  market  during  the  tinn 
first  decision,  holding  the  act  constitutional,  was  in  force,  ma 
governed  as  to  their  validity  by  such  decision  and  bo  held  v; 
such  question  of  validity  coming  up  after  the  making  of  tie 
decision  that  the  law  was  unconstitutional.  So,  in  a  recent  i 
ported  case  of  the  Court  of  Appeals  of  New  York,  Harrit  v. 
according  to  the  note  thereof  which  we  have  seen,  where  two  i 
gages  had  been  executed  prior  to  the  passage  of  the  Legal  Tc 
Act,  and  intermediate  the  decision  of  the  Supreme  Court  of 
United  States,  in  Bepbum  v.  Orinwold,  8  Wall.  605,  holding 
act  void  as  to  antecedent  contracts,  and  the  reversal  of  that  dec 
in  Knox  v.  Lee,  12  Wall.  457,  the  owner  of  the  equity  of  reil 
tion  tendered  to  the  plaintiff  payment  of  the  mortgages  in  1 
tender  notes,  which  was  refused.  It  was  held  that  the  plainti 
the  time  of  the  tender,  had  the  right  to  rely  upon  the  first  deci; 
which  was  then  the  law  as  applied  to  the  relation  of  the  par 
and  the  tender  being  insufficient  according  to  the  law  as 
declared,  did  not  discharge  the  mortgages.  The  decree  on  the 
of  review  then  being  in  full  force  at  the  time  these  rights  ' 
Hccjuired  from  and  under  Moses,  the  parties  acquiring  such  rl 
were  entitled  to  rely  upon  that  decision  as  the  law  which  d 
mined  what  was  the  estate  which  Charles  D.  Flagtor  had  in 
lands.  That  decree  declared  such  estate  to  be  a  remainder  in 
and  we  are  of  the  opinion  that  such  was  the  estate  which 
Engles  and  Day  took  by  their  purchase,  and  which  they  now 
indefcasibly.  *  *  • 

The  partition  of  an  estate  in  a  court  of  chancery  is  not  fin 
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pleted  until  mutual  conveyances  are  executed  of  the  allotmcnta 
e  to  the  several  parties.  Aa  said  b;  Lord  RedesdalB,  in 
ate!)/  V.  Bawion,  2  Sch.  &  Lef.  371,  "  partition  in  equity  pro- 
s  upon  conveyances  to  be  executed  by  the  parties,  and  if  the 
ies  be  not  competent  to  execute  the  conveyances,  the  partition 
lot  be  effectually  had."  A  court  of  equity  acts  in  personam : 
n  V.  Lord  Baltimore,  Ves.  Sr.  447,  In  all  suits  in  equity 
primary  decree  is  in  personam,  and  not  in  rem:  Story  Eq, 
>*p.,  sect.  744 ;  ChickeHng  v.  Faile»,  29  111.  294.  Before  our 
lite  of  1861,  permitting  it  to  be  done,  a  mere  decree  of  a  court 
li.incery  would  not  pass  the  legal  title  to  land.  It  is  said,  in 
rcr,  that  the  proceeding  in  partition  here  vas  at  law  under  the 
ute;  but  we  can  have  no  doubt  that  it  was  a  proceeding  in 
leery.  The  decree  in  partition  here  does  not  provide  for  con- 
mces  at  all,  nor  for  giving  possession  or  other  enjoyment,  and 
nds  no  further  than  merely  to  make  the  partition.  The  decree 
I  this  respect  imperfect,  and  leaves  the  division  incomplete; 
although  carried  into  effect  in  the  respect  of  effecting  a  valid 
ition  of  three  interests — of  Mrs.  Garrett,  the  Crows  and  the 
;!ors — by  the  subsequent  act  of  the  parties  in  the  interchange 
nutual  deeds  of  release,  it  was  still  lefl  and  remained  incom- 
e  in  the  respect  of  investing  the  children  of  Charles  with  any 
1  estate  in  the  land  beyond  that  which  was  given  to  them  by 
will.  In  this  latter  respect  the  decree  was  incapable  of  being 
:uted  until  the  necessary  authority  should  be  given  by  the  entry 
.  further  order  in  the  cause,  or  by  a  new  bill  to  supply  the 
*sion  and  for  execution  of  the  former  decree.  That  decree 
ht  have  provided  for  the  conveyance  of  the  legal  title  by 
ries  to  be  made  then,  or  at  a  future  day,  when  the  events 
"ring  it,  supposed  in  the  decree,  should  occur  ;  or  for  the  exe- 
nn  by  Charles  of  a  covenant  to  stand  seised  to  the  use  of  him- 
for  life,  remainder  in  fee  to  the  children  ;  or  for  a  conveyance 
he  whole  title  in  fee  to  a  trustee  upon  the  same  trusts;  and 
I  the  execution  of  the  decree  might  have  been  enforced  by  the 
nary  process  of  the  court.  As  it  is,  the  decree  is  but  the  ex- 
'sion  of  n  purpose  that  the  children  should  have  the  fee,  without 
>raplishing  the  object  by  its  own  force,  or  providing  the  means 
effecting  its  accomplishment. 

lence  the  present  suit  to  enforce,  by  menns  of  an  independent 
lee,  a  conveyance  of  the  legal  estate  from  the  purchasei's  from 
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arles,  and  an  account  of  the  rents  and  profits  of  the  land  s' 
time  of  his  death.  It  is  in  its  nature  to  obtain  execatioi 
decree  in  partition,  and  to  supply  the  omission  therein,  wl 
lecessary  to  the  efficacy  of  the  decree,  as  giving  a  remainde 
to  the  children. 

Upon  all  the  facts  shown  in  this  case,  the  court  would  not  o 
ly  have  made  a  decree  like  this  one,  limiting  to  Charles  a 
ate,  and  declaring  a  remainder  over  in  fee  to  his  children  d 
1. 

Ihere  b  authority  for  the  doctrine  that  the  court  may,  on  a 
carry  a  decree  into  execution,  look  into  the  case  to  see  if  it 
ke  the  same  decree  a  second  time.  In  such  a  case  it  is  s: 
t  is  competent  for  the  court,  in  respect  of  the  special  applical 
examine  the  decree,  and  if  it  be  unjust,  to  refuse  enforcemei 
ams's  Eq.  416.  Daniell  (2  Chancery  Practice  1614),  ci 
wrence  v.  Bemey,  2  Chan.  Rep.,  on  this  point,  says: — 
'  It  is  laid  down  that,  although  where  a  decree  is  capabl 
ng  executed  by  the  ordinary  process  and  forms  of  the  cc 
atever  the  iniquity  of  the  decree  may  be,  yet,  till  it  is  rever 
:  court  is  bound  to  assist  it  with  the  utmost  process  the  co 
the  court  will  bear,  but  when  the  common  process  of 
irt  will  not  serve,  and  things  come  to  be  ip  such  a  state 
idition,  after  a  decree  made,  that  it  requires  an  original  bill, 
econd  decree  upon  that,  before  the  first  decree  can  be  executt 
the  first  decree  is  unjust — then  this  court  desires  to  be  cxci 
making  it  its  own  act,  and  to  build  upon  such  foundations, 
trging  its  own  conscience  with  promoting  an  apparent  injusl 
1  this  obliges  the  court  to  examine  the  grounds  of  the 
;ree  before  it  makes  the  same  decree  again." 
In  the  case  of  O'Connell  v.  McNamara,  3  Dni.  &  Warren  ■ 
rd  Chancellor  Suoden  said :  "  I  do  not  understand  the  rnl 
that  this  court  is  bound  to  carry  into  execution  un  erron 
cree.  On  the  contrary,  I  apprehend  that  when  a  party  c( 
0  this  court  asking  for  the  benefit  of  a  former  decree,  he  loui 
spared  to  show,  if  the  case  requires  it,  that  such  decree 
;ht."  And  to  the  like  effect  are  Hamilton  v.  Houghton,  2  Bl 
C,  169,  and  Bean  v.  Smith,  2  Mason  252.  There  are, 
mitted,  authorities  the  other  way  on  this  subject.  Story,  ir 
(uity  Pleading,  sect.  430,  in  speaking  upon  it,  says  :  "  The  c 
s  even  on  circumstances  refused  to  enforce  the  decree,  alth< 
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ither  casea  the  court  and  the  House  of  Lords,  upon  an  appeal, 
n  to  have  considered  that  the  law  of  the  decree  ought  not  to  be 
mined  on  a  hilt  to  carry  it  Into  execution ;"  and  see  Mitford 
in.  Pleading  96.  And  although  it  is  insisted  by  appellee  that 
authorities  cited  are  totally  inapplicable  to  such  a  case  us  the 
lent,  we  are  willing  to  accept  the  principle  declared  as  pertinent 
he  case  of  a  bill  seeking  the  particular  description  of  relief 
>d  in  this  case. 

'he  estate  of  Charles  under  the  vill,  we  take  it,  was  alienable 
Itiin  at  any  time  after  Garrett's,  the  testator's,  death,  and  would 
(  as  a  legal  title  to  take  effect  in  possession  when  it  fully 
■ued  and  became  absolute.  As  the  decree  did  not  execute 
If,  and  contains  no  provision  for  its  own  execution,  the  case  in 
lature  is  one  of  a  declaration  of  gift  by  Charles  to  hie  children, 
Icneed  hy  a  supposed  consent  decree  made  by  the  owner  of  a 
lI  interest,  capable  of  immediate  transfer,  but  never  conveyed 
he  doneet,  or  in  trust  for  them.  Even  if  a  gift  had  been 
nded,  such  a  gift  would  not  be  complete ;  and  when  the  alleged 

is  of  a  legal  estate,  capable  of  legal  conveyance,  which  is  not 
ie,  the  gift  is  revocable. 

n  Antrobut  v.  Smith,  12  Vesey  39,  Sir  William  Grant, 
Iter  of  the  KoUs,  said :  "  There  is  no  case  in  which  a  party  has 
n  compelled  to  perfect  a  gift  which,  in  the  mode  of  making  it, 
las  left  imperfect.  There  is  a  locug  paenilentitB  as  long  as  it  is 
implctc,  and  Mr.  Crawford  did  repent." 

n  Badgly  v.  Votrain,  decided  »t  the  last  June  Term  of  this 
:t,  in  speaking  upon  this  subject  of  a  voluntary  settlement,  it 

said  :  "  But  if,  on  the  other  hand,  the  transaction  is  incom- 
e,  and  its  final  completion  is  asked  in  equity,  the  court  will 
interpose  to  perfect  the  settlor's  liability,  without  first  inquiring 

the  origin  of  the  claim  and  the  nature  of  the  consideration 
!n."  (See  authorities  there  cited.)  "And  where  there  is  no 
iideration,  the  court,  upon  its  general  principles,  cannot  com- 
e  what  it  finds  imperfect,"  there  quoted,  as  the  observation 
Ie  by  Sir  John  Wiqram,  in  McFadden  v.  Jenkim,  1  Hare 
.  In  1  Story's  Equity  Jurisprudence,  sect.  433,  it  is  laid  down 
he  doctrine,  as  declared  hy  the  weight  of  more  recent  adjudica- 
s,  "that  the  court  will  not  execute  a  voluntary  contract,  and 
:  the  principle  of  the  court  to  withhold  its  assistance  from  a 
inteer  applies  equally  whether  he  seeks  to  have  the  benefit  of  a 
tract,  a  covenant  or  a  settlement." 
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said  by  Fry,  in  hia  work  on  Specific  Performance,  pp. 
lat  tbc  court  will  not  lend  its  oasistance  to  enfurco 

execution  of  contracts  which  are  voluntary,  or  where 
ration  emanates  from  the  party  seeking  llie  specific  j 
ce,  even  though  they  may  have  the  legal  consideration  c 
^nd  this  principle  applies  whether  the  contract  insisted 
le  form  of  an  agreement,  a  covenant  or  a  settlement." 

Beckwith,  49  111.  121.  We  do  not  perceive  why  the  si 
le  may  not  properly  apply  in  the  case  of  an  enecut 

when  in  its  nature  a  family  settlement,  as  in  case  of 
<ry  contract.  A  gifl  capable  of  being  made  by  a  legal  c 
J  is  as  imperfect  when  created  by  an  executory  decrei 

is  created  by  an  executory  contract.  When  the  titli 
;al  interest  capable  of  a  legal  transfer,  an  executory  dec 
ng  within  itself  no  means  for  its   execution,  such  as 

of  deeds  to  pass  legal  estates  in  land  or  otherwise,  ffc 
■  be  an  imperfect  creation  of  a  trust  or  gift,  even  if  a  ti 
had  been  in  fuct  intended.  In  this  view  there  was,  a 
ry  of  the  consent  decree,  a  loeug  paenitentiee  for  Char 
availed  himaelf  of  it,  and  revoked,  bo  far  as  he  might, 
.•e  force  of  the  decree  by  his  warranty  deeds  of  conveja 
lands  to  Wadbams  and  Moses,  purporting  to  convey 
n  fee  simple  absolute,  for  a  valuable  consideration  paid, 
bill  of  review  proceeding,  wherein  he  procured  a  reve 
consent  decree.  ♦  »  • 

insisted  by  the  appellee  that  the  court  should  assist  in 
this  partition  decree  by  consent,  because  it  is  reijudia 
•Miae  it  created  an  equitable  estate  in  the  children,  wl 
rt  should  aid  in  making  effectually  available.  It  is  evir 
are  never  has  in  fact  been  but  one  judicial  determinatior 
elative  rights  of  Charles  and  bis  children,  and  that  wai 
ree  on  the  bill  of  review,  reversing  the  consent  decree, 
ig  that  Charles  under  the  will  took  a  remainder  in  fee, 
to  him  that  estate.  The  bill  of  review  alleged  error  of 
ind  when  the  record  in  the  bill  of  review  proceeding 
t  before  this  court  on  error  the  decree  therein  was  revc: 
)n  the  ground  that  the  decree  of  partition  appeared  to 
lent,  and  that,  therefore,  a  bill  of  review  would  not  lie 
liliar  legal  ground  that  there  can  be  no  error  of  law  alle 

a  judgment  appearing  to  be  entered  by  the  consent  of  | 
And  it  was  expressly  said ;  "  But  we  decide  uothmg  ai 
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right  of  purchasers  from  Charles  D.  Flaglor.  That  must  be 
,  for  future  adjudication:"  Flaglor  v.  Crow,  40  111-  418.  It 
i,  however,  there  said  as  to  the  will :  "  Under  the  wit],  Charles 
Flaglor  was  clearly  entitled  to  the  fee,  after  the  death  of  Leti- 
;  and  this  record  furnishes  no  explanation  of  his  self-denial  in 
ing  only  an  estate  for  life."  The  decree  in  the  partition  suit 
laring  the  representative  interests  of  the  parties,  and  appoint- 
commtssioners  to  set  off  the  same,  recites :  "  And  it  appearing 
ther  from  the  answer  of  said  Letitia  Flaglor,  Frederick  T. 
glor  and  Charles  D.  Flaglor,  filed  herein,  that  the  facts  and 
rges  in  said  bill  set  forth  are  admitted,  and  the  necessity  of 
h  division  admitted,  and  they  assent  to  and  desire  the  prayer 
»aid  bill  of  complaint  to  be  granted  by  this  court ;  it  is  there- 
i  ordered,  adjudged,"  &c.,  declaring  bow  the  one-sixth  part 
uld  go  to  Charles  and  his  children ;  which  shows  the  decree  to  be 
consequence  of  the  supposed  consent,  and  not  of  the  judgment 
the  court. 

Q  Jenkins  v.  BoMtuon,  Law  Rep.  1  Scotch  Div.  &  App.  Coses, 
use   of  Lords   IIT,  decided   in   1867,  it  appeared  an  action 

been  brought  wherein  a  compromise  was  effected,  in  pur 
nee  whereof  the  court  pronounced  the  judgment  agreed  upon. 
>sequently  a  new  action  was  brought,  bringing  before  the  court 
same  matter  which  was  embraced  in  the  judgment  passed  by 
court  in  the  former  case,  and  the  question  was,  whether  the 
ter  was  rea  Judicata,  Lord  Chancellor  Chelmsford  said : 
he  interlocutor  (judgment)  in  the  former  action  having  been  the 
lit  of  a  compromise  between  the  parties,  it  cannot  be  considered 
i  judicium,  nor  can  it  be  admitted  as  reajudicata." 
lOrd  RoMiLLY  said:  "  In  my  opinion  rea  judicata  signifies  that 
court  has,  afler  argument  and  consideration,  come  to  a  decision 
1  contested  matter.     Here  the  court  e:tercised  no  judicial  func- 

upon  the  subject.  It  has  merely  exercised  an  administrative 
etion  by  recording  the  interlocutor  which  had  been  agreed  to 
veen  the  parties. 

n  Edgerton  v.  Muae,  2  Hill  (So.  Car.)  51,  on  application  by 
tion,  before  the  decree  of  sale  was  executed,  to  correct  an  error 
;ho  decree,  in  including  a  wrong  piece  of  property  in  the  pro- 
ly  partitioned,  O'Nball,  J.,  said :  "  The  court  must  exercise  the 
)t  of  correcting  its  decrees  in  ex  parte  cases  and  ca»e»  by  con- 
';  SO  long  as  they  remain  unexecuted ;  for,  although  they  pur- 
[  to  be  the  act  of  the  court,  and  aa  such  have  legal  effect,  yet, 
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1  point  of  fact,  Ihey  are  the  mere  act  of  the  parties.  Neither 
iGts  nor  the  law  can  be  aaid  to  be  judicially  ascertained  in  sue 
roeeeding.  The  only  restriction  upon  the  exercise  of  thia  po' 
ight  to  be  the  execution  of  the  decree.  It  ia  then  that 
2cree  ought  to  be  regarded  as  final,  and  to  be  an  estoppel  betw 
I  parties  and  privies." 

These  judicial  utterances  are  quoted,  not  aa  authority  for  i 
irbing  anything  which  has  been  done,  but  as  illustrative  of  ju 
ents  by  consent,  as  differing  from  judgments  in  invitum;  and 
ctent  to  which  they  may  be  deemed  to  partake  of  the  character 
le  parties'  own  act  of  agreement. 

We  do  not  think  that  it  militates  with  the  doctrine  of  the  c 
usive  efi'ect  of  what  is  ret  judicata,  that  where  there  is  an  inci 
lete  decree,  and  it  is  ineffective  for  the  want  of  the  provision 
ly  means  for  its  execution,  and  an  application  ia  made  to  a  co 
'  equity  to  supply  the  imperfection  so  as  to  render  the  dec 
fective,  that  then  it  is  admissible  to  look  at  the  real  nature  i 
laracter  of  the  decree  as  it  may  appear  in  the  light  of  surrou 
g  circumstances,  for  the  purpose  of  determining  whether  ther 
ich  an  equitable  ground  for  action,  as  will  move  a  court  of  eqt 
1  interpose.  Equity  will  penetrate  beyond  the  covering  of  fo 
id  look  at  the  substance  of  a  transaction,  and  treat  it  an  it  re: 
id  in  essence  is,  however  it  may  seem.  In  outward  semblai 
lis  partition  decree  is  a  decision  of  the  court  upon  the  relai 
ghts  of  Charles  D.  Flaglor  and  his  children,  under  the  will 
arrett.  In  essential  character,  it  is  but  the  judicially  recor 
ipposed  agreement  of  Flaglor  ;  and  upon  an  appeal  to  equitj 
iginat  bill  to  lend  its  assistance  for  carrying  it  into  execut 
>cause  of  an  omission  in  the  decree  in  providing  any  means 
3  execution,  it  would  seem  reasonable  that  the  same  rule  of 
>urt's  action  should  obtain,  as  in  case  of  any  solemn  agrcen 
ider  seal ;  and,  where  there  arc  manifest  elements  of  injusi 
istake,  surprise,  misapprehension  and  want  of  consideratior 
imain  passive.  We  are  satisfied  that  these  elements  are  1 
-esent ;  that  the  supposed  consent  decree  was  made  without  : 
itnal  consent,  and  contrary  to  intention. 

But  it  is  insisted  there  was  an  equitable  estate  here,  createc 
le  children  of  Flaglor,  and  Chiekeriny  v.  Failet,  29  III.  i 

cited,  where  It  is  said  that  such  a  partition  as  there  was  h 
was  in  equity  a  good  and  sufficient  partition,  which  a  court 
lancery  would  recognise  and  enforce  between  the  parties,  altho 
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It  such  a  partition  as  vested  in  the  parties  the  legal  title  to  th 
ares  aesigDcd  to  each,  for  the  waot  of  mutual  releftseB."  An 
it  may  be  said  in  the  case  of  a  vrittec  obligation  to  conve 
iid.  And  yet  in  either  ca-ie,  upon  application  by  bill  to  a  coui 
chancery  to  compel  a  conveyance  of  the  legal  title,  the  coui 
ight  decline  to  lend  its  assistance,  if  the  case  should  he  brough 
thin  the  established  rules  of  non-interposition  by  a  court  o 
uity.  What  there  is  here  of  an  equitable  estate  is  this:  a  d( 
ee  taking  away  from  one  the  fee  and  giving  him  instead  a  HI 
tate,  not  by  judgment  of  the  court,  but  upon  the  supposed  cor 
H  of  the  party;  and  it  turns  out  that  no  consent  was  eve 
ven,  and  that  there  was  a  contrary  intention. 
It  is,  so  far  as  it  has  effect,  in  reality  a  wrongful  divestiture  o 
operty ;  there  is  no  ground  in  moral  right,  equity  and  conseienc 
call  upon  a  court  of  equity  to  interpose  and  assist  in  carryin 
into  execution.  The  only  ground  is,  that  it  stands  a  decree, 
chnical  right;  and  the  true  nature  of  the  application  is,  t 
force  a  technical  estoppel.  Of  such  estoppels  Lord  CoKB  said 
they  are  odious."  The  one  in  question  is  eminently  of  the  kin 
luded  to  in  Jetter  v.  ffewett,  22  How.  364:  "The  ret  judical 
nders  white  that  which  is  black,  and  straight  that  which  i 
Boked." 

The  decree  rests  on  mistake.  The  jurisdiction  of  chancery  i 
ercisahle  in  relief  against  mistakes;  not  to  carry  them  int 
ect.  «  *  * 

It  follows,  then,  that  the  decree  of  the  court  below  in  this  cas 
ould  be  reversed  as  to  Wadhams,  as  well  as  in  respect  to  th 
igles  and  Day;  which  is  accordingly  done*  and  the  cause  n 
inded  for  further  proceedings  in  conformity  with  this  opinion. 
Decree  reversed. 
Walker,  Chief  Justice:  I  am  unable  to  concur  in  either  th 
asoning  or  conclusion  reached  by  the  majority  of  the  court  i 
is  case. 

CRiia,  J. :  I  do  not  concur  with  the  majority  of  the  court  i 
e  decision  of  this  cause. 

We  hkre  condcneed    the   foregoing  tionable  groaDda  both  of  principle  kd 

inion  Trom  the  Chicago  Legal  Newi,  aulhoritj,  and  that  iis  cicposiiion  of  tli 

d  ve  oioBt  lay,  that  no i withstanding  law  and  its  illuslralions  and  argumeni 

'  dissent  or  alite  judges,  it  aeenii  to  are  of  the  most  satisfBCtor}'  characlei 

the  opinion  resla  upon  most  anqoet-  There  teem  to  tis,  hoiveTcr,  to  be  tw 
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ce  grounds  not  caggested  in  the 
n,  why  the  original  decroe  never 
have  been  fairly  rcgHrdeil  as  »el- 
:he  lille  ax  between  Fla^lor  and 
lildrcn,  and  that  the  cate  might 
have  been  decided  upon  these 
Is  alone. 

K.  suit  for  partition  in  eqaity  in 
nd,  and  equally  in  the  iiatulory 

as  well  as  in  eqiiiiy,  has  never 
cgarded  KB  an  allowable  mode  of 


e  tills   t 


the  li 


ilversory  parties 

or  partition.  This  is  expressly 
led    in    Sli.'U  y.  Bor/™,    L,    R. 

S9S;  Boilon  r.  liollm,  atBrmed 
B  Lonls  Justices  in  the  Court 
ancery  Appeals  and  reported  in 
to  S'ldt  V.  iiarluiB,  ciling  Pol- 
H:,IUr,  2  1>-  G.  t  Sm.  410. 
:h«nrellor  Stl-irt,  in  G'ffanI  T. 
imi,  L.  R.  e  Ecj.  494,  attempted 
I  lo  maintHln  a  diflTcrenC  rule,  but 
se  wn<  reversed  upon  that  ground  : 
S  Ch.  App.  S'le.  Lord  IUth- 
r,  Chaneellor,  here  said:  "It 
not   be  proper   for   this   court, 

color  of  makinj;  a  decree  for  a 
on,  in  fact  to  decide  the  le;;al  title 
s  land."  •  •  "  "The  question 
le  decided  by  a  jury."  This  deci- 
I  many  years  later  than  Sir  John 

Act,  35  &  £6  Vici.  c.  4S,  giving 
)urt  of  Chancery  power  to  decide 
<|uestion  ol  law  and  fact  cognisa- 

a  court  of  common  law  and  upon 
termination  of  which  the  title  to 

in  ecj uily  depends.  The  question 
)  considered  in  Agar  j.  Fairfat, 
s.  533;  Baring  v.  NaA,  1  V.  & 
I  ;  Parktr  v.  Gtrard,  Amb.  236. 
he  same  rule  is  abundantly  settled 

American  courts  ;    Wilkin  t.  Wil- 

Johns.  Ch.  117;  Plie',,i  v.  Orffii, 

Mb;  Coxt  V.  Smilh,  4  Id.  271, 
\fa«nir,  v.  M.„  „tr»,  1  Green  Ch. 
C'frrtll  V.  WhUt,  3  Ircd.  Eq.  131. 
nt  »e  may  regard  it  as  most  un- 
□nable,  both  here  and  in  England, 


that  no  question  of  title  »ill  en 

determined   in  a  partition   suit,  u 

and  separate  pleadings. 

There  could  therefore  be  no 
sumption,  from  Iho  general  fact 
judgment  or  decree  of  partition,  ihi 
court  passed  upon  any  question  of 
ercti  as  between  the  adversary  pi 
to  the  proceeding,  but  only  thai 
parlies  ■rqiiie'iced  in  the  titles  ol 
other  as  respectively  vlaimed,  whir 
preasly  appears  lo  have  been  the  fa 
ihia  particular  cast,  since  the  c 
judgment  in  the  original  suit  for  i 
tion  waa  entered  by  consent.  I 
both  grounds,  (hen,  upon  well-« 
prinriples  of  law,  there  was  no  esto 
no  rtt  adjudicata.  To  this  eft'en 
law  has  long  been  aelilcd,  by  rep< 
decisions  that  there  matt  hare  be 
direct  adjudication  of  the  court  to 
slitnte  ret  adjudicala,  and  that  no  j 
mcnl  of  court  can  operate  as  in  c 
pel  upon  any  question  or  point  nn 
dispensable  to  the  judgment.  Tl 
the  very  point  decided  in  Burl- 
Shanron,  99  Mass.  200,  and  the  si 
rilies  in  support  of  the  propoiilion 
here  ably  reviewed  by  Mr.  Ju 
FoSTEB.  We  might  refer  to  a 
large  number  of  cases  of  the  best  ai 
rity  in  support  of  the  same  v 
Holchkiu  1.  Nichol',  3  Day  138 ; 
T.  Traeg,  6  Conn.  268,  whcr«  it  is  ' 
"  Facts  found  by  a  former  decree,  i 
were  not  necessary  to  uphold  the  iIf 
do  not  conclude  the  parties."  So 
if  the  question  of  lilie  between  Fli 
and  hi*  children  had  been  eipr 
passed  upon  in  this  judgment  in 
expressly  recited  in  the  record,  it  ■ 
create  no  estoppel,  because  not  n 
sary  to  snppori  the  judgment  sn^l 
within  any  issue  which  was  forme 
could  properly  have  been  formed  ii 
case :  XVoali/nlt  v.  Urt,  44  N.  ^ 
Proyi/e  r.  JohnKm,  3B  N.  Y.  63.  ' 
ii  19  Btateil  in  Gray  v.  Pingrg,  IT 
419,  123,  that,  "  where  the  former 
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rrlied  npoD  n<  icttlinf;  some  collnterHl 

ler  words,  is  rclicil  upnti  as  an  eilup- 
I],  it  mnec  appear  hy  ttie  record  ol'  (h« 
iner  juilgnient  [or  in  8Dm«  olher  wny] 
It  the  fncc  was  put  disiinclly  in  issue 
ihe  parties  in  tliat  ca«e,  and  thai  it 
1  ilelermined  by  the  trien,"  and  ihal 
*ns  necessary  to  the  upholding  of  the 
Igment  rendered  in  ihc  former  aclion  : 
"'/At  V.  iViarJi.  2  B.  &  Aid.  668 ; 
irmaav.  Bacon,  S  Conn.  4IH  ;  Oa- 
a  r.  Moreamid,  3  East  34B  ;  Hop- 
I.  V.  t.e,  6  Wheat.  lOSl  Ja-rt™  v. 
[wrf,  3  Wend.  27.  Bal  ihe  mere  ad- 
'iions  of  ihe  declaration  or  pleadings, 
leiaeonfirmed  by  the  judgment  of  the 
ir(,  30  as  (o  become  rei  adjadicala, 

not  evidence  at  all  in  another  anion 
neen   the   same  parties  or  privies  : 
Uraa  v.  Rullin,  2  Eich.  605. 
>.  The  rule  ju«t  slated,  that  no  eslop- 

is  created,  will  apply  lo  a  jndfment 
ered  wholly  by  tlie  consent  of  the 
ties,  the  mind  of  the  court  not  being 


led  to 


y  dii 


Iter:  Jeniini  r.  Raberttoa.  L.  11.  I 
oflxirds,  Scotch,  IIT.  The  rule  is 
erwise  when  the  facts  only  are  agreed 
the  parties,  and  Ihc  court  enter  the 
per  judgment :    C/tambtrlain  v,  Prt- 

11  Allen  370. 
k  judgment  of  court,  bj  consent,  adds 
hing  to  iha  force  of  the  original  con- 
t  or  compromise.  A  judgment  upon 
Dte  or  other  security  by  confession, 
I  no  doubt  bar  any  future  recoTery 

the  same  cause  of  action,  because 
ibiorbs  and  mereea  it ;  but  sueh  a 
gment,  we  apprehend,  would  not  be 
elusive  as  to  the  date  or  the  partieu- 
form  of  the  security  upon  which  the 
fession  was  made,  but  only  as  to  the 
:ntial  basis  of  the  judgment,  viz.,  the 
t  of  indebtedness.  This  question  is 
ually  decided  in  Gourhrr  v.  CLigloa. 
Jur.  N.  S.  107  ;  a.  c.  13  W.  R.  3:18, 
TC  Lord  IlATiiKBLEYas  V.  C.Wood 
1,  'hat  one  who  hiid  been  sued  fur  an 
ingementof  a  patent  and  had  con- 


sented to  a  jadgment  for  agreed  dam- 
ages, before  declaration  filed,  wu  not 
estopped  to  deny  the  validity  of  the 
patent  in  a.  future  action  fur  funlicr  in- 
fringements. The  learned  judge  said  if 
all  the  parties  to  both  suits  were  the 
same  there  would  be  no  estoppel  upon 
that  qucfiiion,  no  issue  having  been 
joined,  or  decided  by  the  court,  npon 
that  point.  The  only  effect  of  the  judg- 
ment was  to  show  the  fact  of  indebted- 
choice  of  evils  to  save  further  litigation. 
3.  Bat  there  is  a  still  more  unan- 
swerable view  of  Ihe  question  as  pre- 
sonied  in  the  principal  case.  Here  Ihe 
question  of  title,  which  it  is  claimed  the 
original  judgment  of  partition  conclu- 
sively settled  and  made  Tti  judicata, 
was  not  one  between  the  adversary 
parlies  to  the  proceeding  in  partition, 
hut  between  the  defen<iants  representing 
the  same  portion  of  the  title.  It  re- 
quires no  argument  to  show  that  no 
judgment  in  any  action  can  possibly 
reach  beyond  the  relations  of  the  adver- 
sary panics.  There  is  no  opportunity 
given  to  raise  any  issue  between  the  de- 
fendants, nor  is  the  parlicular  relation 
subsisting  among  them  in  any  manner 
involved  in  the  action.  The  direct  de- 
cisions upon  this  very  point  are  not 
easily  found,  because  few  persons  would 
be  likely  to  make  any  such  claim.  But 
llie  points  already  discussed  render  it 
very  obvious  that  no  estoppel  could  be 
created  upon  the  relations  and  rights  of 
defendants  as  among  themBelvos. 

a.  There   is   no  opportunity  for  any 
issue  of  ihat  kind. 

6.  There    could,   of   course,    legiti- 
mately be  no  judgment  upon  any  soch 


est  ion. 


g  properly 


c.  If  it  were  found  upon  hy  the  court 
as  a  distinct  question,  and  so  appeared 
npon  the  record,  it  would  create  no 
estoppel,  not  being  materinl  lo  the  judg- 
ment. All  these  three  requisites  we 
have  before  seen  are  essential  lo  create 
rei  judicata  or  avalid  estoppel.     In  the 
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principiit  action  the  wilt,  aftor  crenlmg 
three  succcMivc  lil'e  estklcs,  gnre  neon- 
tingent  remnmJer  in  fee  to  Flnglor,  if 
hr  iitrvivnt  Ike  li/e-ttnaalt ;  if  no(,  lo  liis 
children,  irthcn  alive;  hut  If  not,  then 
OTCr.  Bolli  Flnclor  nnJ  his  children 
were  mnde  defen'luiils,  as  representing 
a  porlion  of  the  title  in  Ihe  eslRln  sought 
to  be  partitioned.  It  was  not  at  all  im- 
porlnnl  to  llie  procccJing  thai  the  appor- 
tionment of  the  title  oiDong  the  dcfend- 
anla  shoulil  appear  upon  the  proceed- 
ings for  partition.  All  iliat  vas  essen- 
tial WHS  that  all,  together,  should  suOi- 
cicnlly  rcpreaent  the  title  of  the  portion 
not  claimed  by  the  petitioners.  It 
would  have  ma{1e  the  proceeding  none 
the  less  dTcctive  hud  it  been  in  terms 
alleged,  thai  llic  defendants  (Flaglor 
and  his  children)  owned  different  inter- 
esis  or  lilies  to  that  portion  of  the  land 
not  claimed  by  the  petitioners,  which, 
combined,  amounicd  to  the  fee  simple, 
but  that  the  pnriic.nlnr  portion  of  the 
title  held  by  such  defendant  was  not  so 
known  to  the  petitioners  ihni  they  could 
specifically  set  it  forth  in  detail.  No 
doubt  where  diflerent  derendants  hold 
title  to  separate  aliquot  portions  of  the 
title  that  mufl  he  set  forth  in  the  peti- 
tion, since  thai  affects  the  partition, 
which  must  be  complele  as  to  every  ali- 
quot proportion  of  the  title,  but  nol  as 
10  subdivisions  of  the  liile  in  any  par- 
licular  aliiinot  portion,  as  that  between 
Flaglor  and  his  children.  There  could 
be  no  partition  between  them.  Iltere 
are  many  analogous  cases  to  b«  found 
in  the  reports.  In  some  banks  it  haa 
become  common,  in  order  to  avoid  alt 
questions  of  releasing  sureties,  by  ex- 
tension of  the  lime  of  payment  by  con- 
tracts u'itb  the  principal,  to  have  each 
signer  of  securities  bind  himself  in  ex- 
press terms  as  principal,  which  estops 
him  from  denying  that  relation  as  to  the 
creditor;  Sptigg  y.  Bank  of  Ml.  PUa- 
<0rt(,  10  Pet.  U.  S.  2S7  ;  U  Id.  aoi. 
But  it  was  never  supposed  that  a  judg- 
ment in  favor  of  the  bank  upon  such 


■ocuriiy  against  all  the  signers 
estop  those  who  were  in  fact  sun 
the  ollicrs  from  denying,  as  I 
themselves,  that  they  were  in  fact 
pals,  and  thus  compel  iheni  lo  bei 
proportion  of  the  debt  us  joint  prii 
This  particular  form  of  the  quest 
become  so  familiar  to  busines 
that  any  such  claim  would  be  re 
as  too  preposterous  lo  be  seriua 
tertainad  by  any  one.  Bui,  in 
pie,  il  seems  lo  us  the  very  same 
discussing.  Ii  has  been  held  eun 
even  to  show,  in  order  lo  an 
estoppel,  tliat  ihe  point  was  not 
adjudicated,  although  il  might 
been  ;  bat  il  cannot  be  allowed  lo 
an  estoppel  by  showing  that  n 
foreign  lo  the  record  or  lo  the  i 
veray  were  in  fact  passed  upon  : 
belli.  ISullt.  3Conisl.  173;  Alt. 
BraiiBoa,  8  Blackf.  440. 

It  has  been  held  almost  oniri 
that  the  relations  of  the  maker: 
contract  as  bclwoen  themselves  ■ 
concluded  by  the  terms  of  the  coi 
Their  relations  among  Ihemsciv 
pcnd  upon  implications  and  also 
express  conlracl  often,  which 
esclnded  from  being  shown  bj 
proof,  allhough  in  conflict  wit 
terms  of  the  written  conlraFt, 
was  intended  to  deHne  only  the 
and  relations  of  the  adversary  | 
to  the  contrnct,  ns  between 
selves:  JfcGce  v.  Prauli/,  9 
547 ;  ffro^oB  Ua-k  v.  A'.nf,  4 
SZI;  Warner  v.  Price,  3  Wend. 
Griffilh  V.  Reed,  21  Id.  502  ;  Saf 
We,i/iilt,4  Hill  au;  Wingy. 
S  Id.  160.  We  might  go  mnch  I 
in  showing  that  neither  a  contrac 
judgment  will  fix  the  relaiioni 
adversary  parties,  ns  among  tlie 


mbers 


,  but 


each  other  in  soli/to,  hat  we  tni 
have  already  suftiricntly  fortlRc 
point.  We  have  found  but  od( 
directly  in  point  to  show  ihit  a 
ment   creates    no    estoppel    upoi 
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:>  of   KTcril    der«ni1>nU    u    be-  of  pirtilion  ■■  between  Flaglor  and  his 

a    themieliea  :  Riet  r.    Cutler,   17  childreo,  »  lo  the  particiilsr  portion  if 

3S1,  wlierc  it  wis  decided  that  no  ttio  title  ti«Id  by  them  at  llie  time,  but 

;mcnt  could    be    rendered   in  faror  that    it  then,  and  ever  afterwards,  dc- 

ic  derendmc  agiinM  snuiher  itcrend-  pended  npon  the  terms  of  the  devise. 

We  could  enteruin  no  question  The  cue  might,   we   think,   properly 

any   court  wonld  lo  decids,  when-  enoneh,  hare  been  decided   upon   lliis 

the  qneilion  aroae  ;  and  ao,  unquei-  view.    Bat  the  court  correctly  came  u> 

bly,  would  hare  been  the  decision  the  umfl  conclniion  upon  other  grounds, 

e  principal  cue  had  the  point  been  which  may,  and  that  i>  atwiyi  an  im- 

jht  to  the  aueotion  of  the  court,  portant  conaidcralion    in    drawing   up 

ill  the  reuona  hereinbefore  Itntod,  opiaioni,  poiiibly  be  more  latiifactorr 

in  entertain  no  doubt  there  wu  no  to  aame  of  the  pBTtiea.  I.  F>  U. 

pel  created  by  the  original  dcoroe 


U.  S.  Circuit  Court,  Wettem  District  of  Mia»<mri. 
UNITED  STATES  f.  MAXWELL. 
vncea  "not  capital  or  otherwise  infamous,"  may,  by  leare  of  court  upon 
liini  on  oath,  be  prosecatcd  in  the  Federal  courts  by  criminal  information. 

N  information  charging  the  defendant  with  several  violations 
lie  internal  revenue  laws  was  filed  by  the  District  Attorney  by 
e  of  court.  Prior  to  the  term,  COiBplaint  on  oath  had  been 
e  before  a  United  States  commissioner,  charging  the  defendant 

the  said  offences  against  the  revenue  laws,  and  the  defendant 
arrested  upon  a  warrant  issued  by  the  commissioner,  and  held 
nawer  to  the  United  States  Circuit  Court,  and  required  to  give 
in  the  sum  of  $500,  which  he  did.     At  the  term,  the  District 
imey,  npon   the   said  complaint,  warrant  and   recognisance, 
ed  the  court  for  leave  to  file  a  criminal  information  against  the 
ndant,  charging  him  with  the  said  offences,  which  leave  was 
ited  and  the  information  accordingly  filed.     The  defendant 
ared  and  pleaded  guilty.  Afterwards  his  counsel  made  a  motion 
rrest  of  judgment  upon  the  ground  that  the  defendant  can  only 
roseouted  and  punished  criminally  upon  the  presentment  or 
Itraent  of  a  grand  jury,  and  not  upon  an  information. 
:  was  upon  this  motion  that  the  case  was  before  the  court. 
!im«<  S.  Bottford,  District  Attorney,  for  the  United  States. 
tack  J.  Learning,  for  the  defendant. 
ILLDN,  Circuit  Judge. — The  offence  charged  in  the  information 

misdemeanor,  and  not  a  "  capital  or  otherwise  infamous 
•L.  ZXIIL— }S 
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i."  The  defendant  was  originally  arrested  by  virtne 
int  issued  by  a  commissioner  of  the  United  States,  U[ 
laint  duly  made  to  him  under  oath,  showing  probable  ( 
e  is  therefore  do  ground  to  claim  that  the  guarantees  of 

liberty  secured  by  the  Fourth  Amendment  to  the  Con 
hove  been  violated,  which  provides  that  "no  warrant 
but  upon  probable  cause,  supported  by  oath  or  affirms 
>articularly  describing  the  place  to  be  searched  and  the  p 
ings  to  be  seized." 

e  information  was  afterwards  filed  by  leave  of  court,  an 
dant,  after  pleading  guilty,  moved  in  arrest  of  judgi 
motion  must  be  sustained,  if  there  is  no  authority  of  la 
irosGcution  of  such  misdemeanors  in  the  Federal  coui 
nal  information. 

e  Fifth  Amendment  to  the  Federal  Constitution  pre 
"  no  person  shall  he  held  to  answer  for  a  capital  or  othe 
nous  crime,  unless  upon  presentment  or  indictment  of  a ; 
,  except  in  cases  arising  in  the  land  or  naval  forces  or  ii 
a  when  in  actual  service  in  time  of  war  or  public  dan 
oifenco  charged  against  the  defendant  is  not  a  "capii 
10U3  crime."  The  words  "infamous  crime"  have  a  fiic 
id  meaning.  In  a  legal  sense  they  are  descriptive 
ae  that  subjects  a  person  to  infamous  punishment  or  pre 
eing  a  witness.  The  fact  that  an  offence  may  be  or  mn 
ibed  by  imprisonment  in  the  penitentiary,  does  not  neces 
<  it,  in  law,  infamous:  1  Bisb.  Cr.  Law,  sects.  70,  644; 
ickman,  1  Moody  34;  Commonwealth  v.  Shaver,  3  W. 

Russell  on  Crimes  126;  1  Greenl.  Ev.,  sects.  872, 
>U  V.  Whipple,  8  Cowen  707 ;    United  States  v.  Shepc 

U.  S.  Rep.  431,  439. 

le  constitutional  provision,  therefore,  as  to  the  mode  of  | 
g  capital  and  infamous  offences  has  no  application  to  tb 
lanor  set  forth  in  the  information, 
it  the  question  remains,  whether  other  than  capital 
(lous  offences  may  he  prosecuted  in  any  other  mode  than 
tntment  or  indictment  of  a  grand  jury.  In  other  words, 
'ederal  offences,  of  whatever  character  or  grade,  be  prose 

an  accusation  made  by  a  grand  jury  ? 
le  constitutional  provision  above  quoted  does  not  say  th; 
ces  must  be  prosecuted  with  the  sanction  of  a  grand  jur 
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Uiat  certain  classes  of  oRencea  must  be.  The  fair  implication 
It  offences  other  than  those  falling  within  the  classes  specifi- 
described  may  be  prosecuted  otherwise  than  through  the  inter- 
on  of  a  grand  jury.  And  certainly  as  respects  offences  not 
nX  and  not  infamous,  there  is  no  restriction  upon  Congress  as 
e  mode  of  procedure ;  and  as  to  such  offences  it  is  entirely 
eient  for  Congress  to  provide  that  they  shall  be  prosecuted 
indictment  or  information,  or  In  either  mode.  But  there  is 
ct  of  Congress  prescribing  in  terms  that  such  offences  shall 
'oceeded  against  by  indictment  or  by  information  or  otherwise. 
ourse  they  may  be  prosecuted  by  indictment.  This  is  ad- 
:d ;  and  it  is  clear  from  the  fifth  constitutional  amendment 
from  various  provisions  of  Acts  of  Congress,  in  relation  to 
i  juries,  &c.,  that  it  is  contemplated  that  crimes  of  all  grades 
be  prosecuted  upon  the  presentment  or  indictment  of  a  grand 
.  But  is  it  contemplated  that  all  offences,  although  not  infa- 
I,  must  be  thus  prosecuted  ?  There  is  no  Act  of  Congress  to 
effect,  and  no  specific  declaration  of  its  will  for  or  against 
icutions  by  criminal  information. 

'iminal  prosecution  by  informations  for  misdemeanors  was  a 
iar  mode  of  procedure  in  England,  "as  ancient,"  soys  Black- 
!,  4  Cora.  809,  "  as  the  common  law  itself;"  and  was  the  only 
ing  mode  of  prosecution,  it  seems,  except  by  indictment  or 
^ntment  of  a  grand  jury:  Id.  308.  It  was  a  mode  in  daily 
constant  use  in  England  at  the  time  of  the  American  Revolu- 
as  well  as  in  American  colonies.  This  was  well  known  when 
^ifth  Amendment  of  the  Constitution  was  adopted,  which  prn- 
1  only  for  the  previous  action  of  a  grand  jury  in  capital  or 
rwise  infamous  offences.  If  it  had  been  intended  wholly  to 
ibit  prosecution,  by  information,  language  expressive  of  such 
ition  would  have  been  used.  Congress  has  never  enacted  a 
of  criminal  procedure,  and  the  states  have  no  power  to  pre- 
«  either  modes  of  proceeding  or  rules  of  evidence  in  prosecu- 
•ns  for  Federal  offences.  In  a  general  way  the  Federal  courts 
;  be  governed  in  these  respects  by  the  common  law  with  the 
i6cations  pointed  out  by  the  Supreme  Court :  United  Statet  y. 
{,  12  How.  361. 

>ngress,  nevertheless,  created  Federal  offences,  and  clothed  the 
:ral  courts  with  jurisdiction  over  such  offences,  and  no  legal 
m   exists,  in  the  absence  of  express   legislation,  why  such 
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[icea  must  be  prosecuted  in  only  one  of  the  two  well-It 
imon-law  methods. 

Iwing  to  causes  not  necessary  here  to  notice  (4  Black. 
,  310),  the  proceeding  by  information  vas  unpopular  in 
I,  and  doubtless  also  in  the  colonies ;  and  it  baa,  in  many  ( 
es  from  a  very  early  day,  been  either  restricted  or  prohil 
ihe  law  lectures  of  James  Wilson,  one  of  the  justices  o 
ireme  Court   of  the  United  States,  which  were  deliven 

0,  he  recognises  an  information  in  the  name  of  the  state  a 
Ic  of  prosecuting  crimes  and  offences ;  and,  after  referri] 
two  kinds  (one  strictly  public,  and  the  other  at  the  instan 
rivate  person  or  informer),  says:  "Restraints  have,  in 

1,  been  imposed  upon  the  last  species;  but  the  first — tho 
King's  own  suit,  filed  by  his  attorney-general — are  still 

,ined:  4  Bl.  Com.  307.  By  the  Constitution  of  Pennsyli 
li  kinds  are  effectually  removed.  By  that  Constitution, 
r,  informations  are  still  suffered  to  live,  but  tbey  are  1 

gagged.  They  are  confined  to  official  misdemeanors; 
n  against  those  they  cannot  be  slipped  but  by  leave  o 
rt.  By  that  Constitution,  no  person  shall,  for  any  indii 
nee,  be  proceeded  against,  criminally,  by  information,  i 
leave  of  the  court,  for  oppression  and  misdemeanor  in  of 
iTilson's  Works  144,  145.  See  also  4  Wend.  Bl.  Com. 
e,  as  to  Bill  of  Rights  and  Decisions  in  New  York ;  Wbai 
m.  Law,  7th  ed.,  sect.  213. 

PhuB,  by  constitutional  provision  and  positive  legislation  i 
«s,  informations,  as  a  mode  of  criminal  prosecutions, 
ler  very  much  restricted  or  abolished,  and  the  result  was 
be  state  courts,  the  prevailing  method  of  prosecution  wi 
ictment,  and  naturally  the  same  practice  obtained  in  the 
I  courts. 

Jut  the  constitutional  provision  (Fifth  Amendment)  leav 
ijces  open  to  prosecution  by  information,  except  those 

cnpital  or  infamous,  and  there  is  no  enactment  of  Coi 
venting  a  resort  to  this  mode  of  procedure.  On  the  coal 
re  are  provisions  in  several  Acts  of  Congress  which  implj 
irmations  may  be  filed  for  criminal  ofi^ences :  1  Stats,  at  I 
»8,  sect.  7^2 ;  2  Id.  p.  290,  sect.  3 ;  3  Id.  p.  305,  seel. 
Id.  p.  145,  sect.  179. 
Vnd  it  has  been  several  times  expressly  adjudged  that  oil 
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;.-vpital  or  otherwise  infamous,  may  be  prosecuted  in  the  Fede- 
wuris  bj  information :  United  States  v.  Waller,  1  Sawyer  C. 
01,  Field  and  Sawyer,  JJ.  ;  United  Statet  v.  Shephard,  1 
.  U.  S.  Rep.  431,  WiTUEY,  J. ;  UniUd  Statei  v.  Ebert,  1 
:.  Law  J.  205,  Krbkel,  J.  And  such  seems  to  have  been 
ipinion  of  Justice  Stoey  :  United  Statet  v.  Mann,  1  Gall.  C. 
;  1  Id.  552, 554.  And  see  WaUk  v.  United  Statet,  3  Woo.1. 
.  311 ;  Bishop  Crim.  Prac,  sects.  601-611 ;  Contra,  United 
•I  V.  Joe,  4  Ch.  Legal  News  105.  In  The  United  Statet  v. 
m,  17  Wall.  496 ;  The  United  Statet  v.  Buzzo,  18  Id.  125,  tlie 
eeding  by  criminal  information  does  not  seem  to  have  been 
tiooed  in  either  court.     See  also  Territory  of  Jfebratha,  ex  reh, 

V.  Loektoood,  8  Wall.   532;  Stoekaell  v.  United  Statet,  18 

i31. 

earcof  the  opinion,  therefore,  that  offences  not  capital  or  info^ 

1,  may,  in  the  discretion  of  the  court,  be  prosecuted  by  infor- 

jn.     We  csnnot  recognise  the  right  of  the  district  attorney  to 

;ed  on  his  own  motion,  and  shall  require  probable  cause  of 

to  appear  by  the  oath  of  some  credible  person  before  we  will 
■  an  information  to  be  filed  and  a  warrant  of  arrest  to  issue, 
with  these  safeguards  there  is  no  more  reason  to  fear  an 
essive  use  of  informations  than  there  is  reason  to  fear  an 
e  of  the  powers  of  a  grand  jury.  Where  the  accusation  is  a 
e  one,  or  where  the  charge  seems  to  be  doubtful,  the  court 
refuse  leave  to  file  an  information  and  compel  the  district 
ney  to  lay  it  before  a  grand  jury.  But  it  is  well  known  that 
uternal  revenue  laws  have  created  a  large  number  of  minor 
ces,  many  of  them  involving  no  moral  turpitude,  and  that  the 
of  proceeding  by  a  grand  jury  and  the  delay  are  burdensome 
inconvenient  both  to  the  government  and  the  defendant. 

this  class  of  cases,  most  of  which  are  not  defended,  great  and 
cessary  expenses  will  be  saved  by  proceeding  by  information, 
ve  not  only  thinif  the  practice  legal,  but  one  which,  in  cases 
liLB  kind,  should,  with  the  restrictions  above  mentioned,  be 
ted  and  encouraged  rather  than  condemned.  The  courts  in 
country  have  never  been  inade  the  instruments  of  power  in 
essing  the  citizen,  and  it  can,  perhaps,  further  be  safely 
aed  that  the  government  has  yet  to  attempt  to  make  use  of 
machinery  of  the  law  for  that  purpose;  and  if  it  should,  it 
s  quite  probable  that  it  would  be  as  easy  to  secure  an  indict- 
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t  from  a  grand  jury,  m  the  consent  of  tbe  court  to  the 
n  information.  This  line  of  observation  is,  however,  sci 
;d  for,  since  the  court  is  only  concerned  on  the  motion 
lawfulnoaa  of  a  prosecution  hy  information,  and  ia  not  ol 
indiciite  the  propriety  or  policy  of  this  mode  of  procedui 
he  motion  in  arrest  of  judgment  is  overruled. 

March    I8T4,   the    practice   vu 


e  We> 


n  Diat 


of  proscculing 
:iallj'  rercnue  ufTcnces  hj  infarmS' 
Tlic  nou'lly  of  the  practice,  lo- 
ir with  the  Tact  that  (he  Attornej- 
Tal  of  tl^e  United  HtalES  ha.i,  wilh- 
cflect,  twice  appealed  direcli/  to 
;re»  for  this  authorit/,  ^Te  rise 
riouB  doubii,  both  aa  to  its  legsliij 

policy.  The  practice  was  tint 
(ioned  hj  the  Diilrici  and  now  hj 
:ircnil  Conrl. 


f  the  c 


1  Uw,  < 


tors  could  bcproiecaled  by  criminal 
■nation :  but  whether  statu  tor;  finei, 
IlicB  and  forfeitures  could  be  col- 
li in  that  way  is  a  matter  of  doubl. 
kstone  says  ;  "  The  objects  of  the 
's  own  pro^culions,  filed  <x  officio 
lit  own  Bi torn ej -general,  are  pro- 
I  such  enormous  misdemeanon  as 
liarly  lend  to  disturb  or  eudanger 
;ovcrnment,  or  to  molest  or  aflVont 
in  ihe  regDlar  discharge  of  his  royal 
Lions.  For  ofllcnres  so  high  and 
;erous  in  the  pimishoient  orpreTon- 
of  which  A  moment's  delay  would 
tal,  the  law  hax  given  to  the  crown 
lower  of  an  immediate  prosecution 
i>ut  wailing  for  any  previous  appli- 
in  to  any  other  tribunal:"  4  Bl. 
.  309.  Informations  of  this  char- 
-,  and  for  the  purposes  mentioned 
llHclistone,  were  in  general  use  as 
I  as  the  reigns  of  Henry  VT.  and 
ard  IV.,  but  ihcy  were  not  com- 
ly  used  for  llie  purpose  of  collect- 
statutory  lines  and  penalties.  By 
Its  Henry  VII,  c.  3,  justices  of 
«  and  of  Ihe  peace,  were  auihoriied. 


upon  information,  to  hear  and 
mine,  without  a  jury,  all  oflenc 
cept  treason,  murder  and  felun; 
milled  against  any  slainte.  '* 
by  color  of  this  act  that  £ipp» 
Dudley  were  enabled  lo  eflect  i 
finite  oppressions  and  eiietion 
the  people.  For  Win  purpose, 
new  office  was  created,  and  llic 
persons  were  made  masters  of  tli( 
forfeitures :"  3  Reeies's  Hist,  En 
IS9.  The  reason  for  repealing 
is  Slated  to  be  "for  that  bj 
thereof  it  was  known  tnany  s 
cralty,  feigned  and  forged  infori 
had  been  pursued  apninst  manj 
king's  subjects,  to  their  great  i 
and  vexation."  There  is  no  dm 
thai  Congress  has  the  power  un 
Conslilution  to  provide  for  ihe  p 
tion  of  this  clMS  of  offences  br  ii 
lion  ;  but  the  question  is,  can 
done  wilhoul  such  legislation  I 
clear  thai  all  offences  cogniiablt 
Federal  courts  may  be  proieci 
indictment;  the  Conslilulion  ■ 
legislation  of  Congress  esisbliih 
grand  jury  syslera  imply  this. 


It  alios 


formations  in  several  Acts  nf  Co 
but  that  body  has  expressly  prov 
the  prosecuting  of  offences  agai 
elective  franchise  by  informaiiui 
Stat.  United  Slates  190,  {  tni3 
would  seem  to  imply  a  denial 
power  in  all  other  cases.    Hie 


eiple 


created  by  statute,  and  no  r»n 
provided,  it  may  be  punished 
common 'law  remedy  id  a  pled 
case.     We  hare   alresdy  seen 
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remedy  by  indictment  has  been  provi- 
ded, though  not  declared  to  be  exclu- 
sive. The  decision  in  the  above-re- 
ported case  is  not  based  upon  any 
failure  of  Congress  to  provide  a  remedy, 
Tor  it  is  admitted  that  an  indictment 
would  lie,  and  the  difficulty  in  the  way 
of  invoking  a  remedjr  at  common  law 
is  that  there  is  no  common  law  in  force 
in  the  United  States  :  State  of  Penmjfl- 
vania  v.  The  Wheeling  Bridge  Co,,  13 
how,  518;  Lot-man  v.  Clarke^  2  Mc- 
I<ean  568.  In  the  case  of  ]Vheaton  ^ 
iJonaldson  v.  Peters,  8  Pet.  658,  the 
court  savs :  *'  It  is  clear  there  can  be 
no  common  law  of  the  United  States. 
The  Federal  government  is  composed  of 
twenty-four  sovereign  and  independent 
states,  each  of  which  may  have  its  local 
n«a<,'es,  customs  and  common  law. 
There  is  no  principle  which  pervades 
the  Union,  and  has  the  authority  of  law, 
rhat  is  not  embodied  in  the  Constitution 
or  laws  of  the  Union.  The  common 
law  could  be  made  a  part  of  our  Federal 
M'stem  only  by  legislative  adoption. 
When,  therefore,  a  common-law  right 
is  asserted,  we  must  look  to  the  state  in 
which  the  controversy  originated."  If 
the  Constitution  has  not  prohibited  this 
practice,  as  it  certainly  has  not,  it  has 
not  authorized  it,  and  there  is  about  as 
much  in  the  Acts  of  Congress  against 
as  for  it. 

That  the  adoption  of  this  practice 
thn)ughout  the  whole  country  would  be 
a  means  of  great  economy  is  obvious  ; 
and  we  have  heard  the  annual  saving 
to  the  government  thereby  estimated  at 
one  million  of  dollars.  And  if  there  is 
any  danger  of  abuse  of  power  hy  offi- 
cials, its  exercise  could  be  regulated  and 
Kuarded  by  legislation.  One  thing  we 
would  regard  as  a  condition  precedent 
to  the  general  and  authoritative  adop- 
tion of  this   practice ;   and   that  is,  to 


compensate  the  district  attorneys  by  a 
salary  adequate  to  their  labor  and  re- 
sponsibility, so  as  not  only  to  remove 
them  from  the  temptation  to  multiply 
informations,  but  to  prevent  the  possi- 
bility of  their  being  suspected  of  doing 
so  from  motives  of  interest.  It  is  true 
that  the  court  may  require  an  informa- 
tion to  be  based  upon  an  affidavit  ;  but 
in  the  practical  administration  of  the 
law,  what  means  has  the  court  of  know- 
ing the  motives  or  character  of  the 
person  making  the  same  7  The  district 
attorney  presents  an  information,  and 
how  can  the  court  know  but  that  the 
person  making  the  affidavit  is  a  secret 
spy  or  a  professional  informer?  How 
can  the  court  know  but  that  a  system  of 
espionage  is  being  fostered  ?  **  Next  in 
importance  to  personal  freedom  is  im- 
munity from  suspicions  and  jealous  ob- 
servation. Men  may  be  without  re- 
straints upon  their  liberty  ;  they  may 
pass  to  and  fro  at  their  leisure  ;  hut  if 
their  steps  are  tracked  by  spies  and  in- 
formers, their  words  noted  down  for 
crimination,  their  associates  watched  as 
conspirators, — who  shall  say  that  they 
are  free  f  Nothing  is  more  revolting  to 
Englishmen  than  the  espionage  which 
forms  part  of  the  administrative  system 
of  continental  despotisms.  It  haunts 
men  like  an  evil  genius,  chills  their 
gayety,  restrains  their  wit,  casts  a 
shadow  over  their  friendships,  and 
blights  their  domestic  hearth.  The 
freedom  of  a  country  may  be  measured 
by  its  immunity  from  this  balctul 
agency  :**  2  May's  Con.  Hist.  Eng. 
275. 

The  above  observations  are  made 
with  the  view  of  exciting  the  interest  of 
others  in  the  subject,  and  not  for  the 
purpose  or  with  the  hope  of  adding  to 
or  detracting  from  the  able  opinion  of 
the  court.  H.  B.  Johnson. 
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GATES  «.  BEECaER. 

Court  of  AppeaU  of  New  Yorl,. 

NATH.  H.  GATES  v.  WM.  BEECIIER. 

Bt  to  charge  ths  eodorser  of  k  joint  note,  demand  moat  be  made 

ite  or  partner!  Aon  not  come  within  thi)  mie,  as  ihej  ire  bul  one 
npUtion  of  Uw,  and  a  demand  on  any  of  tbem  is  a  sufficicnl  i)i 

1  disiolDlioa  or  a  partnership  bj  bankrnptcj  or  olherirm,  the  pow 
al  partners  lo  affect  each  other  bj  new  contracts  ceases,  bni  each  i 
r  to  settle  Dp  the  farmer  business,  and  hence  the  dishonor  of  ■  di 
rtner  is  aufticienl  even  after  dissolution  to  charge  an  endorser, 
itice  of  dishonor  to  sn  endorser  is  only  required  to  be  such  as  will  r 
■ise  him  of  the  particular  paper  or  which  he  is  to  be  charged.  Thti 
sencc  or  evidence  to  show  that  the  endorser  was  misled,  or  that  ihei 
r  note  10  which  it  might  apply,  a  notice  which  gave  the  maker's 
ind  amount  of  the  note,  the  date  when,  the  place  where  and  the  | 
demand  was  made  and  the  refusal  to  pay,  was  held  sufficient,  ili 
r  expressly  state  the  lime  when  the  note  came  due. 

was  an  action  upon  a  promissory  note,  against  tlic  ctidi 
;tB  are  sufficiently  indicated  in  the  opinion. 

r.  Euhbardy  for  appellant  Beecher. 

''.  Cookingham,  for  Gates. 

opinion  of  the  court  was  delivered  b; 
lER,  J. — No  place  of  payment  was  named  in  the  note. 
se,  demand  of  payment  at  the  usual  place  of  busioe 
cer,  though  he  be  absent,  is  sufficient ;  or  at  his  resiil 
im  in  person :  SoUz  v.  Boppe,  37  N.  Y.  634.    And  ' 

note  is  made  by  a  partnership,  a  demand  of  one  ol 
B  in  person,  or  a  demand  at  the  usual  place  of  busine 
tnership,  is  sufficient:  Story  on  Prom.  Notes,  §  239. 
makers  of  the  note  in  suit  were  partners,  and  it  was 
a  as  such  in  their  partnership  name;  demand  of  pay 
de  on  the  proper  day  of  one  of  them  in  person,  afiei 
had  on  the  same  day  gone  to  the  last  usual  place  of 

the  partnership,  for  the  purpose  of  making  demand  t 
nd  no  one  of  the  firm.  The  name  of  the  firm  was  Ba^ 
r  &  Co.,  and  on  the  question  being  asked  Bassett,  wh 
,  "  When  did  Bassett,  Beecher  &  Co.  stop  business? 

"They  were  thrown  into  bankruptcy  in  June  1871. 
hat  we  may  infer  from  this  that  by  proceedings  ic 
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Bankrupt  Court  the  partnership  was  declared  bankrupt,  and  its 
affairs  taken  charge  of  by  the  oflScers  of  the  law.  The  partners 
had  separated,  though  there  was  no  formal  dissolution  of  their 
partnership  by  them.  But  bankruptcy  of  one  member,  or  of  all 
the  members  of  a  firm,  works  a  dissolution  of  the  copartnership : 
Story  on  Part,  §  313.  On  this  state  of  facts  and  the  law,  it  is 
contended  by  the  learned  counsel  for  the  appellant  that  the 
demand  for  payment  of  the  note  should  have  been  made  of  each 
of  the  former  partners.  He  cites  no  authority  for  his  position.  I 
have  been  unable  to  find  any.  If  by  the  dissolution  of  the  part- 
nership by  bankruptcy,  and  the  separation  of  the  partners,  they 
must  thereafter  be  treated  as  joint  makers  who  are  not  partners,  I 
think  that  the  force  of  the  authorities  is  that  to  charge  an  endorser 
of  their  note  a  demand  must  be  made  of  each  of  them,  save  where 
the  other  circumstances  are  such  as  to  excuse  a  demand.  For  to 
charge  the  endorser  of  the  note  of  joint  makers  not  partners,  de- 
mand must  be  made  on  each.  It  was  so  held  in  Union  Bank  v. 
Willis,  8  Mete.  504,  which  case  was  approved  in  Arnold  v. 
Dresser,  &  Allen  435.  In  Willis  v.  Green,  5  Hill  532,  Nelson, 
C.  J.,  said  it  was  so  settled.  Harris  v.  Clark,  10  Ohio  5,  is  to 
the  contrary ;  but  that  case  is  limited  in  Oreenough  v.  Smead,  3 
Ohio  St.  415.  It  is  seen,  therefore,  that  there  is  a  distinction 
taken  between  the  case  of  a  note  of  joint  makers  who  are  not 
partners,  and  a  note  of  partners,  who  are  still  partners  at  the  ma- 
turity of  the  note.  That  distinction  rests  upon  the  fact  that  part- 
ners are  but  one  person  in  legal  contemplation ;  that  each  partner 
acting  in  such  capacity  is  not  only  capable  of  performing  what  all 
can  do,  and  of  receiving  and  paying  out  that  which  belongs  to  all, 
but  by  such  acts  necessarily  binds  them  all ;  that,  as  incident  to 
such  joint  relations,  all  of  the  partners  are  aifected  by  the  know- 
ledge of  one.  These  things  do  not  pertain  to  the  relation  of  joint 
makers  who  are  not  partners.  Hence,  while  a  demand  of  one  part- 
ner is  equivalent  to  a  demand  of  all,  a  demand  of  one  of  joint  makers 
not  partners,  is  not :  8  Mete,  supra.  And  so  a  demand  upon  one 
partner  is  sufficient,  because  he  represents  the  firm,  and  a  dishonor 
by  one  is  a  dishonor  by  all,  and  each  is  presumed  to  have  autho- 
rity to  act  for  the  others ;  while  in  the  case  of  a  note  of  joint 
makers  not  partners,  the  endorser  has  a  right  to  rely  upon  the 
responsibility  of  all  and  each,  and  may  insist  upon  a  dishonor  by 
each:  Story  on  Prom.  Notes,  §  255.     So  that  the  inquiry  seems 

Vol.  XXIII.— 56 


V 


! 


442 


GATES  V.  BEECHER. 


to  be,  whether  a  dissolution  of  a  partnership,  effected  by  the  bank- 
ruptcy thereof,  has  so  far  changed  the  relations  of  the  members 
of  it  as  that  the  act  or  knowledge  of  one  does  not  affect  all  the 
rest.  Undoubtedly,  a  dissolution  of  a  partnership,  however  brought 
about,  puts  an  end  to  certain  of  the  joint  powers  and  authoritj  of 
all  the  partners.  Perhaps  it  may  be  said  that  no  one  of  the  part- 
ners can  do  any  act  in  any  manner  inconsistent  with  the  primary 
iluty  of  winding  up  the  whole  concerns  of  the  copartnership.  This 
is  emphatically  the  case  when  the  dissolution  has  been  wrought  by 
the  bankruptcy  of  the  firm,  for  then  the  effects  thereof  have  paj^sed 
into  the  control  of  the  court,  and  all  payments  therefrom  or 
chargeable  thereon,  are  to  be  in  the  direction  of  the  court,  or 
according  to  its  rules  and  practice.  The  principle  on  which  a 
partner,  during  the  existence  of  the  partnership,  may  by  bis  act 
bind  his  copartners,  is  that  which  governs  the  relation  of  agent  and 
principal.  The  power  of  an  agent  to  bind  his  principal  ceases 
when  the  agency  is  ended ;  so  that  even  a  payment  by  a  former 
agent  of  a  valid  debt  against  his  former  principal,  gives  him  no 
right  against  the  latter.  The  principle  has  not,  however,  been 
carried  so  far  in  the  case  of  a  copartner.  His  relations  with  the 
other  members  of  the  firm  have  not  been  entirely  severed.  He 
may  from  his  own  means  pay  a  valid  subsisting  debt  against  the 
copartnership,  and  have  the  right  to  claim  an  allowance  therefor 
on  the  settlement  of  the  affairs,  or  contribution  from  the  others: 
Major  V.  Hawke%^  12  111.  298.  And  the  general  statement  has 
been  made  by  a  text-writer  of  repute,  that  every  act  of  adminis- 
tration which  is  necessary  for  winding  up  the  concern  may  be 
effectually  done  by  one  partner,  and  the  rest  be  bound ;  2  Bell 
Comm.  Bk.  7,  c.  2,  p.  643,  6th  ed. ;  and  the  author  expressly 
includes  in  this  a  case  of  dissolution  by  bankruptcy,  though  it  is 
apparent  that  the  property  of  a  bankrupt  concern  may  not  be 
meddled  with  by  one  of  its  former  members.  But  it  is  clear  that 
the  relations  of  the  individual  members  of  the  firm  are  not  by  a 
dissolution  thereof  so  completely  severed  as  that  no  act  of  one  can 
have  any  effect  upon  the  others :  Robbina  v.  Fuller,  24  N.  Y.  570. 
Each  and  all  have  still  an  interest  in  the  settlement  of  the  affairs 
of  the  firm,  in  the  payment  of  its  debts,  and  the  adjustment  of  the 
liability  of  each  to  it  and  to  each  other,  and  in  the  just  division 
of  any  surplus.  Though  the  copartnership  be  insolvent,  as  in  this 
case,  and  it  be  declared  bankrupt,  the  members  individually  may 
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be  solvent  and  liable  to  be  affected  by  the  final  result  of  the  bank- 
rupt proceedings.  And  so  there  does,  after  a  dissolution,  still 
continue  such  a  common  interest  in  past  transactions  and  in  the 
present  and  future  legitimate  consequences  therefrom,  as  that  a 
joint  power  and  authority  in  relation  thereto  continues;  and 
while,  after  dissolution,  no  member  of  the  late  firm  can  by  his  act 
create  a  new  liability  against  his  former  copartners,  24  N.  Y., 
9upra ;  or  bind  them  to  an  alleged  liability,  Hackley  v.  Patrickj 
3  J.  R.  536 ;  or  revive  an  extinct  one,  Van  Kenren  v.  Parmelee^ 
2  N.  Y.  525,  he  may  do  some  acts  which  shall  affect  and  be  bind- 
ing upon  them,  when  such  acts  are  confined  to  matters  in  which 
they  all  still  have  a  common  interest  and  are  under  a  common 
liability.  Thus  it  has  been  held  that  one  who  was  once  a  member 
of  a  dissolved  partnership,  which  in  its  lifetime  had  endorsed  a 
note  in  the  firm-name,  might  after  dissolution  waive  demand  of 
payment  and  notice  of  non-payment :  Darling  v.  March,  22  Maine 
184 ;  which  decision  was  put  upon  the  principle  that,  though  disso- 
lution revoked  all  power  to  make  a  new  contract,  it  did  not  revoke 
the  authority  to  arrange  those  before  created  and  yet  subsisting. 
And  it  being  so,  that  the  act  of  one  of  former  partners,  in  relation 
to  a  valid  subsisting  liability  of  the  late  firm,  does  affect  the  others, 
and  is  taken  as  their  act,  and  his  knowledge  thereof  as  their  know- 
ledge, there  seems  no  reason  why  the  refusal  of  one  to  pay  on 
demand  a  note  of  the  partnership  should  not  be  deemed  the  refusal 
of  all,  an3  all  be  chargeable  therewith.  And  then  a  demand  of 
payment  made  to  one  is  a  demand  of  payment  made  to  all,  and  is 
sufficient  upon  which  to  give  notice  of  non-payment  to  their 
endorser.  And  further  in  aid  of  this  idea,  it  is  to  be  remembered 
that  the  contract  of  the  endorser  of  the  promissory  note  of  a 
copartnership  is  that  he  will  pay  if  the  copartnership  does  not, 
while  that  of  the  endorser  of  the  note  of  joint  makers  is  that  he 
will  pay  if  neither  of  them  does.  One  joint  maker  not  a  partner 
of  the  other  may  not  be  able  to  speak  for  the  other  as  to  his 
ability  or  disposition  to  protect  his  promise  and  to  save  his 
endorser  from  liability,  while  one  partner,  though  the  firm  has 
been  dissolved,  is  supposed  to  know  and  care  as  much  as  the  others 
of  its  ability  and  willingness  in  those  respects.  Again,  the  pur- 
pose of  demand  and  notice  to  the  endorser  is  that  he,  being  made 
knowing  of  the  failure  to  pay  by  the  copartnership,  may  be  put  at 
once  on  his  guard,  to  save  himself,  if  may  be,  from  loss.    This  end 
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hieved  when  one  of  former  partners  h:is  refused  to  pay,  as 
hen  all  have.  Taking  all  tlie  reasons  for  the  distinction  ir 
de  law  between  the  case  of  a  note  of  joint  makers  wbo 
lers,  and  of  that  of  joint  makers  who  are  not  partners, 
he  reasons  for  requiring  a  demand  of  payment  of  the  ma 
notice  thereof  and  of  refusal  to  the  endorser,  in  order  to  ch: 

we  are  of  the  opinion,  that  the  rule  that  a  demand  of 
rtner  is  sufficient,  applies  as  well  where  the  partnership 

dissolved  as  where  it  has  not.  It  follows  that  the  dem 
lynient  in  this  case  was  sufficient.  We  find  that  this  vie 
lined  in  brief  opinions  in  Crowleyv.  Barry,  4  (iill  194;  Bn 
'anner,  15  Ala.  832. 

is  contended  by  the  appellant  that  the  paper  sent  to 
lail,  intended  as  a  notice  of  demand  and  refusal  of  pajm 
le  note,  and  of  protest  therefor,  was  insufficient  for  that  [ 
It  is  positive  and  explicit  enough  as  to  the  fact  of 
intment  of  the  note  for  payment,  as  to  the  day  on  which, 
1  where,  and  the  person  to  whom,  the  presentment  ■ 
i;  as  to  the  refusal  to  paj;  as  to  the. protest  for  non-p 
;  against  the  maker  and  endorser.     The  only  direct  desci 

it  gives  of  the  note  is  that  it  was  a  note  of  Boss 
her  &  Co.,  dated  May  31st  1870,  for  $800.  It  contained 
;  of  the  makers  of  the  note,  which  is  the  most  descriptive  I 
of  a  note ;  so  says  Denio,  J.,  in  Borne  Int.  Co.  v.  Green, 
'.  518.     It  did  not  mention  the  lime  of  payment  otherK 

as  it  might  possibly  be  inferred  from  the  naming  of  the  < 
hicb  it  was  alleged  to  have  been  presented  for  payment.  1 
hsence  of  the  statement  of  the  time  of  payment,  even  nt 

time  with  the  absence  of  statement  of  the  date  and  amou 
!  being  no  evidence  of  any  other  note  to  which  the  notice  co 
f,  has  been  held  not  a  fatal  omission :  Skelton  v.  Braitkm 
?es.  &  Wels.  436.  So  the  omission  of  the  date  and  time 
lent  was  held  not  fatal :  Toungs  v.  Kee,  12  N.  Y.  551 .  Indi 
ule  is  no  more  stringent  than  that  tlie  notice  must  reasons 
ise  the  party  of  the  particular  paper  on  which  he  is  sought 
larged,  anil  no  precise  form  is  required  :  19  N.  Y,,  tupra. 
ike  or  misdescription  of  the  note  will  not  render  the  nol 
licient,  if  it  do  not  mislead  the  endorser,  and  if  it  so  des 
i  and  distinguishes  the  note  as  to  leave  no  reasonable  doubt 
nind  of  the  endorser  what  note  was  intended,  and  that  it  i 
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le  same  with  the  note  in  suit :  Gilbert  v.  Dennit,  3  Mete.  495, 
er  Sbaw,  G.  J.  In  Che  absence  of  an;  evidence  tending  to  show 
lat  tbe  defendant  was  misled,  or  was  not  informed  by  this  notice 
r  what  note  was  referred  to  in  it,  or  to  show  that  there  was  any 
ther  note  of  these  makers,  of  this  date,  for  this  amount,  on  which 
lis  defendant  was  an  endorser,  or  to  which  the  description  given 
laid  possibly  apply,  it  must  be  held  that  it  sufficiently  conveyed 
)  bim  information  that  the  note  now  in  suit  was  tbe  one  to  which 

related.  It  gave  the  date,  the  amount,  tbe  names  of  tbe  makers, 
nd  by  inference  tbe  time  of  payment.  If  there  were  other  notes, 
r  another  note,  with  which  tbe  one  described  in  the  notice  could 
ire  been  confounded,  there  should  hare  been  evidence  given  of 
lat  fact.  It  is  not  enough  that  it  was  possible  that  such  may  have 
;eD  the  fact. 

Tbe  point  is  not  well  taken  that  tbe  case  was  not  submitted  to 
le  jury.  The  ca«e  shows  that  tbe  appellant  informed  tbe  court 
lat  he  did  not  wish  to  go  to  tbe  jury  on  any  question.  This 
cans  more,  in  the  connection  in  which  it  is  found,  than  that  be 
d  not  wish  to  address  the  jury.  It  means  that  there  is  no  ques- 
m  of  fact  upon  which  there  is  chance  for  difference. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 


Supreme  Court  of  Michigan. 
STEPHEN  CUTTER  t..  ZOEOASTER  PONNET  ii  al. 
An  innkeeper  ii  not  liable  for  the  toil  of  hii  (tucBi's  goods  anUBS  ii  be  bj  hb 
gligence. 

An  innkeeper  it  held  to  ([iiannEee  the  good  condact  of  hn  icrviinti  and  all 
»r  penoni  in  hia  houte.  Hence  when  the  goods  or  a  guest  are  stolen  or  oiber- 
K  diiappear  in  an  nnexplnined  waj,  the  loia  is  preaamed  to  be  in  canaeqoence 
the  innkeeper's  negligence. 

Bat  where  the  loss  hsppena  bj  an  accidental  Hre  or  other  casoaltr  coming  from 
Ihonc,  and  of  inch  nature  as  to  negalire  bi>  negligence,  he  it  not  liable. 

This  was  an  action  to  recover  the  value  of  certain  horses,  a 

igon,  Ac,  destroyed  by  fire  in  the  bam  of  defendants,  who  were 

n  keepers. 

The  opinion  of  the  court  was  delivered  ,by 

Campbell,  J. — It  is  found  by  the  court  in  the  case  stated  that 

ere  was  no  fault  or  negligence  in  defendants  or  their  servants, 

e  Sre  which  destroyed  the  barn  and  its  contents  having  been 
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either  accideotal  or  incendiary,  and  taking  from  an  alley  or  pi 
yiay  outside.  No  question  arises  upon  anything  eiccept  the 
gacion  of  innkeepers  to  respond  to  their  guests  for  property 
rtcBtroyed  without  negligence.  It  is  admitted  the  property  wi 
the  custody  of  defendants  in  that  capacity 

It  is  unfortunate  that  upon  this  subject  there  is  some  confu! 
arising  from  the  loose  dicta  in  which  many  courts  have  indul 
when  dealing  with  cases  involving  the  liability  of  innkeepers. 
is  unsafe  to  give  any  force  to  such  remarks  beyond  the  analc 
of  the  cases  in  which  they  are  found.  Upon  all  questions  not 
cided  by  recognised  and  accepted  precedents,  we  can  only 
upon  the  ancient  maxims  of  the  common  law. 

In  order  to  hold  a  bailee  liable  for  that  which  is  in  no  respe< 
be  imputed  either  to  his  own  negligence  or  to  that  of  persons 
whom  he  is  responsible,  there  should  bo  found  clear  authoi 
The  common  law  has  declared  this  liability  against  one  class 
bailees,  and  has  made  common  carriers  responsible  for  all  lo 
not  caused  by  public  enemies,  or  some  casualty  in  no  way  arii 
out  of  human  action.  It  is  claimed  by  plaintiffs  that  in  this 
Bpect  common  carriers  and  innkeepers  stand  on  precisely  the  si 
footing ;  and  it  is  not  claimed  that  defendants  can  be  made  lit 
in  the  present  case  on  any  narrower  ground. 

There  are  many  cases  in  which  it  has  been  said  by  judges  I 
the  liability  is  not  distinguishable.  Most  of  these  have  been  i 
lected  in  the  notes  to  the  last  edition  of  2  Kent's  Gommenia 
596.  But,  except  in  the  decisions  to  be  specially  referred  to  hi 
after,  there  is  nothing  in  the  facts  of  any  authority  which  ne  h 
discovered,  which  called  for  any  such  remark,  or  which  wo 
justify  the  enforcement  of  a  liability  for  such  a  loss  as  the  pres< 

With  one  or  two  exceptions,  the  cases  referred  to  have  ari 
from  thefls  or  unexplained  losses  of  property  while  it  was  nit 
the  legal  custody  or  protection  of  the  innkeeper.  The  i 
actually  applied  in  all  of  these  cases  has  been  thnt  all  such  lo- 
were  presumably  due  to  the  neglect  of  the  innkeeper.  Genera 
and  perhaps  universally,  he  has  been  held  to  an  absolute  rf«po 
bility  for  all  thefts  from  within,  or  unexplained,  whether  commit 
by  guests,  servants  or  strangers.  But  he  has  quite  as  unifon 
been  discharged  by  any  negligence  of  the  guest  conducing  to 
injury,  and  be  has  not  been  held  for  acts  done  by  the  servants 
guests,  or  by  those  whom  they  have  admitted  into  their  roo 
And  in  many  cases  he  has  been  held  discharged  where  the  gt 
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s  exercised  any  special  control  over  Iiis  property.  The  general 
inciple  seems  to  be  that  the  innkeeper  guarantees  the  good  coii- 
ct  of  all  persons  whom  he  admits  under  bis  roof,  provide<l 
1  guests  are  themselves  'guilty  of  no  negligence  to  forfeit  the 
aranty. 

Beyond  this,  we  have  found  no  decided  cases  anywhere.  We 
ve  found  no  decision  holding  innkeepers  liable  for  losses  by 
rely  accidental  casualties,  or  from  riota  or  acts  of  force  from 
Ihout,  such  as  have  been  from  the  beginning  excepted  by  the 
[t-writers.  These  writers,  or  at  least  such  of  them. as  are  of 
cognised  authority,  have  drawn  a  line  between  carriers  and 
ikeepers,  resting  on  the  distinction  between  absolute  and  quali- 
d  responsibility.  And  none  of  the  accepted  writers  have  found 
y  authority  for  disregarding  this  distinction.     The  two  classes 

bailees  have  been  kept  carefully  separttte. 
Judge  Stort  makes  this  very  clear  in  his  Treatise  on  Bail- 
ints,  §  472,  when  he  refers  to  authorities  which  we  think  sustain 
D.  Dawton  V.  Ohauncey,  5  Q.  B.  164,  is  directly  in  point,  nnd 
;  language  of  the  older  decisions  there  referreii  to  excludes  the 
treme  measure  of  liability.  Chancellor  Kent  is  equally  explicit 
it  the  liability  does  not  extend  to  robbery  or  inevitable  casualty : 
Kent's  Com.  593.  The  Roman  law,  to  which  both  of  them 
er,  included  fire  under  this  head.  The  French  law  excludes 
bility  for  wrongs  from  without:  Ferriere  Die.  "  Aubergistes ;" 
ory  on  Bailments,  §  465.  But  all  the  modern  authorities  pro- 
s  to  take  their  departure  from  Calt/e't  Cate,  8  Co.  32.  That 
it  declares  that  the  original  writ  quoted  in  it  (and  found  in 
tzherbert's  N.  B.  94  a)  contains  the  whole  ground  of  the  common 
t.  Analyzing  the  writ,  the  fourth  heading  is  made  to  refer  to  the 
ound  of  liability  as  the  default  of  the  innkeeper,  "by  which 
appears  that  the  innholder  shall  not  be  charged,  unless  there 

a  default  in  him  or  bis  servants,  in  the  well  and  safe-keeping 
d  custody  of  their  guest's  goods  and  chattels  within  his  common 
1."  The  language  in  Fitzherbert  is  "  so  that  by  default  of  tbein, 
!  innkeepers  or  their  servants,  no  damage  mny  come  in  any 
inner  to  the  guests."  Among  the  defences  given  by  Saunders 
that  "  defendant  may  show  that  his  house  was  broken  open,  and 
rorcible  robbery  of  them  committed  by  thieves :  2  Saund.  PI.  k 
r.  217.  And  the  liability  of  innkeepers  for  the  acts  of  others 
put  by  Blackstone  on  the  ground  that  they  were  bound  to  pre- 
nt  misconduct  by  Aose  under  their  control :  1  Bl.  430.     Acci- 
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dental  fire  stands  on  quite  as  strong  grounds  of  exemption  as 
mishaps. 

The  common  law  has  in  some  things  been  modified  by  decii 
but  it  13  contrary  to  law  to  follow  dicta  made  in  cases  callin 
no  departure  from  the  old  law.  It  would  be  a  manifest  innoi 
to  create  a  liability  where  no  possible  default  exists,  and  to  so 
such  an  innovation  there  ought  to  be  both  reason  and  authi 
We  Ciinnot  object  to  follow  settled  law  on  our  own  views  of 
policy  ought  to  make  it.  But  we  are  not  prepared  to  assume 
is  any  policy  which  will  compel  persons  who  are  in  no  wi: 
fault,  to  respond  in  damages,  where  the  law  is  not  clear  ag 
them.  And  the  authorities  directly  in  point  on  losses  by  fir 
not  numerous,  and  do  not,  in  our  judgment,  call  for  any  such 
sequences. 

The  doctrine  imposing  such  a  liability  may  be  said  t« 
entirely  on  what  was  said  by  Justice  Porter  in  ffulett  t.  S 
33  N.  Y.  571.  In  that  case  the  subject  is  discussed  at 
length,  and  with  much  ability.  But  no  foundation  is  shown 
for  the  doctrine  asserted,  beyond  remarks  which  are  confesi 
opposed  to  the  text-books,  and  which  were  foreign  to  what 
actually  decided  in  the  cases  where  they  are  found.  The  i 
opinion  of  the  learned  judge  is  open  to  the  same  criticism,  a 
himself  declares  the  point  discussed  did  not  really  arise,  inaai 
as  no  proof  was  introduced  changing  the  presumption  raisei 
law  against  the  defendant.  The  opinion  was  not  unanimoas, 
the  dissent  of  Judge  Dbnio  would  detract  much  from  itsf 
even  if  it  had  been  pertinent  to  the  facts. 

Opposed  to  this  is  the  case  of  JHerrUt  r.  Claghom,  23  Ver' 
177,  in  which  Judge  Redfibld,  delivering  the  opinion  o: 
court,  reached  the  conclusion  that  where  there  was  do  neglij 
there  was  no  responsibility  for  loss  by  fire.  This  opinion  i 
able  one,  and  was  not  given  beyond  the  facta.  It  has  been 
approved  and  criticised,  but  no  occasion  has  heretofore  arise 
consider  its  correctness  upon  similar  facts.  Vance  v.  Th 
morton,  5  Bush  (Ky.)42,  is  to  the  same  effect;  but  there,  too 
decision  might  have  rested  on  other  grounds,  and  its  authori 
therefore  diminished. 

Wc  regard  the  decision  in  Vermont  as  reasonable,  and  as  w 
the  fair  meaning  of  the  common-law  rule.  We  think  the  Ci 
Court  was  right  in  taking  the  same  view. 

The  judgment  must  be  affirmed  with  cosi 
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n  prBming  ■  divonw,  wlielher  on  acconnt  of  Ihe  fault  of  the  wife  or  the 
ii.  (he  court  hi>  power  to  awnnl  to  her  [he  posieasion  of  the  hometlciid. 
Ell  the  record  ihowa  that  >  dirorce  wm  granud  on  account  of  the  liu'iitunt 
^anesI  of  the  wife,  this  court  cannot  hold  that  it  waa  error  to  gire  to  her  ihe 
nd  custody  of  two  infant  children,  in  the  abeence  of  any  evidence  ihowing 
le  husband  waa  ■  guiiable  penon  to  haTe  inch  care  and  cuitodj. 

[B  court  below  granted  to  plaintifT  a  divorce  on  nccoant  of  the 

of  defendant,  on  the  charge  of  habitual  drunkenness,  but 
led  the  defendant  the  care,  custody,  nurture  and  education 
e  two  minor  children  of  the  said  plaintiff  and  defendant,  one 

aod  a  half  years  old  and  the  other  only  one  year  old. 
e  court  further  decreed   that  the  defendant  should  have  and 
1  the  possession  of  the  homestead  of  the  plaintiff  during  her 
al  life,  and   that  the  plaintiff  should  forthwith   deliver  pos- 
n  of  said  premises  to  said  defendant. 

e  court  further  adjudged  that  plaintiff  should  pay  as  further 
ny  $25  per  month,  and  that  there  should  be  allowed,  as- 
1  and  set-off  to  the  defendant,  to  her  own  sole  and  sepn- 
jroperty,  all  the  clothing  of  herself  and  said  two  minor  child- 
ind  all  the  household  and  kitchen  furniture  in  said  house, 
iting  two  medium-sized  bedsteads  and  the  bedding  thereof,  lo 
tained  hy  the  plaintiff,  and  then  adjudged  that  the  defend- 
lave  and  recover  of  and  from  the  plaintiff  the  costs  taxed 
04.97.  From  this  decree  the  plaintiff  appealed. 
I.  XV.,  sect.  9,  of  the  Constitution  provides  as  follows: — 
homestead  to  the  extent  of  one  hundred  and  sixty  acres  of 
ng  land,  or  of  one  acre  within  the  limits  of  an  incorporated 

or  city,  occupied  as  a  residence  by  the  family  of  the  owner, 
ler  with  all  the  improvements  on  same,  shall  be  exempted 
forced  sale  under  any  process  of  law,  and  shall  not  be  nlien- 
without  the  joint  consent  of  husband  and  wife  when  that  re- 
.  exists. 

art.  II,  sect.  18  :  All  power  to  grant  divorces  is  vested  in 
district  Courts,  subject  to  regulation  by  law. 

the  Statute  of  Kansas,  Laws  of  1870,  sect.  27,  p.  180, 
ihe  divorce  shall  arise  by  reason  of  ihe  fault  or  aggression 
B  wife,  she  shall  be  barred  of  all  right  of  dower  in  the  landa 
.  xxiir.— 57 
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of  nhicli  her  husband  shitll  be  seised  at  the  time  of  filiii 
divorce,  or  which  he  mnj  thereafter  acquire,  whether  the 
issue  or  not ;  and  the  court  shall  order  restoration  to  her  < 
whole  of  her  lands,  tenements  or  hereditaments  not  prev 
disposed  of,  and  aldo  such  share  of  her  husband's  real  or  pc 
property  or  both,  as  to  the  court  may  appear  just  and  reason 

F.  P.  Fitzwilliam»,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Bkewbr,  J. — Upon  this  record  two  questions  are  prea 
It  is  insisted  in  the  first  place  that  the  court  could  not  Isi 
decree  possession  of  the  homestead  to  defendant  during  her  m 
life,  and  require  plaintiff  to  vacate  it.  "  It  appears  that  th 
to  the  homestead  was  in  plaintiff,  and  the  argument  is  thf 
defendnnt's  interest  in  the  homestead  arose  from  her  relati 
wife  to  plaintiff;  that  when  that  relationship  ceased,  as 
by  the  decree  of  divorce,  her  rights  and  interest  therein  c 
and  the  proporty  remained  as  the  absolute  property  of  tti 
band ;  that  it  was  his  homestead,  he  remaining  the  head  of  a  ft 
and  that  being  his  homestead,  ho  could  not,  under  the  constitu 
provision,  be  in  this  way  forced  to  surrender  it  to  any  one. 
argument  is  ingenious  and  forcibly  put  by  counsel  in  his  b 
but,  we  are  constrained  to  say,  is  not  sound.  The  divorc 
the  adjustment  of  property  interests  are  not  to  be  regard 
transpiring  at  different  times,  but  as  cotemporaneous.  The  '. 
stead  ofthe  plaintiff  is  not  given  to  a  stranger  destitute  of  all  in 
and  right  therein,  but  the  homestead  of  the  husband  and  wi: 
it  is  equally  the  homestead  of  each)  is  upon  their  aeparatit 
signed  to  one  of  them.  There  would  be  manifest  impropri 
attempting  to  continue  it  as  the  homestead  of  each  aftE 
divorce,  and  in  awarding  it  to  the  wife  the  court  is  but  chi 
between  conflicting  interests.  The  fact  that  the  title  to  tbe 
stead  property  is  in  the  husband,  does  not  give  to  him  any  g 
interest  in  it  as  a  homestead.  His  deed  of  it  conveys  no 
than  hers.  He  can  no  more  encumber  or  alienate  it  by  a 
proceeding  than  she.  Perhaps  by  contracting  for  improve 
thereon  he  may  have  more  power  than  she  to  make  it  lia 
judicial  sale,  though  thus  only  indirectly  does  he  affect  it. 
he  haa  oven  this  power  greater  than  she,  we  do  not  now  posi 
decide,  lea,viBg  the  question  to  be  examined  and  decided  nht 
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it  is  fairly  before  us.  But  whatever  he  may  do  directly  or  indi- 
rectly affecting  the  title,  in  so  far  as  it  is  a  homestead  it  is  the 
homestead  of  each,  and  upon  a  divorce  the  court  has  power  to 
assign  it  to  either.  The  statute  expressly  gives  to  the  court  tbe 
power  in  case  of  a  divorce,  whether  granted  for  the  fault  of  the 
wife  or  the  husband,  to  give  to  her  such  share  of  her  husband's  real 
or  personal  estate  as  shall  be  just  and  reasonable  :  Laws  1870,  p. 
180,  sect.  27. 

The  assignment  of  the  homestead  to  the  wife  is  within  the  terms 
of  this  power,  and  if  it  be  said  that  the  protection  of  the  Consti- 
tution is  placed  around  a  homestead,  it  may  also  be  said  that  the 
power  to  grant  divorces  is  also  by  the  Constitution  expressly  given 
to  the  District  Courts :  Const.  Art.  II.  sect.  18.  And  the  con- 
stitutional grant  of  power  to  divorce  is  broad  enough  to  include  the 
power  to  determine  the  subordinate  and  dependent  questions  of  the 
family  property  and  the  care  and  custody  of  the  children.  In 
this  case  we  have  only  the  question  of  power  to  determine,  for  as 
the  testimony  is  not  before  us,  we  are  unable  to  form  any  opinion 
as  to  the  propriety  of  the  assignment  of  the  homestead  to  the  wife. 

As  a  second  question  in  this  case,  it  is  asserted  that  it  was  error 
to  award  the  custody  of  the  children  to  one  found  to  be  an  habitual 
drunkard.  Here  also  we  labor  under  the  disadvantage  of  having 
none  of  the  testimony  bearing  on  this  question  before  us.  We 
cannot  say  that  the  court  erred,  because  we  do  not  know  what  facts 
were  before  it.  The  character  of  the  husband,  the  associations 
by  which  he  was  surrounded,  his  constant  absence  from  home,  may 
have  all  been  so  shown  in  evidence  as  to  make  it  apparent  that  it 
was  unwise  to  give  him  the  custody,  and  it  may  have  been  awarded 
to  her  as  the  least  of  two  evils.  We  do  not  mean  to  say  that  atty 
such  testimony  was  introduced,  for  the  record  is  silent  thereon,  bat 
we  do  hold  that  unless  it  affirmatively  appears  that  there  was  none 
such  or  similar,  we  cannot  say  that  it  was  error  to  award  the  custody 
to  the  mother  rather  than  to  the  father.  The  children  were  of 
tender  years  and  needed  a  mother's  care;  and  if  she  was  at  all 
suitable  she  ought  to  have  the  care  of  them  during  their  infancy. 
The  court  reserved  in  the  order,  as  it  had  the  right  to  do,  the 
power  to  change  the  custody ;  and  if,  after  the  children  pass  that 
age  which  especially  demands  a  mother's  care,  her  habits  of 
drunkenness  should  continue,  and  the  father  appear  to  be  a  proper 
person  to  have  the  charge  of  them,  we  cannot  doubt  that  the  court 
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will  modify  its  order  and  give  him  the  custody.  So  far  as 
amount  of  alimony  is  concerned,  we  suppose  it  was  intended 
the  benefit  of  the  children  rather  than  of  the  wife.  The  law 
.  not  intend  that  a  woman  unfit  to  remain  the  wife  shall  be 
ported  in  idleness  by  the  toil  of  the  husband.  We  howefer 
not  prepared  to  say  that  it  was  exorbitant,  when  the  custody 
cure  of  the  children  are  taken  into  the  account. 

Judgment  affirme 


AB8TFIACTS  OF   RECENT  AMERICAN    DECISIONS. 

SUPREME  COUET    OF  THE   UNITED   STATES.' 

SUPREME  JUDICIAL  COURT  OF   MAINE.' 

SUPREME  COURT  OP   MICttlOAN.' 

supreme  judicial  court  of  new  hampeiiire.* 
supreme  court  of  pennsylvania.' 

Admiralty. 

Practice — Review  by  Supreme  Court — Liability  of  Towing- Boat. 
Accident. — Though  on  appeiils  in  admiralty,  involving  issues  of 
alone,  this  court  will  not,  except  in  a  cleur  case,  reverse  where  boti 
District  and  the  Circuit  Court  have  agreed  in  their  conclusions,  jet 
dear  cose  it  will  reverse  even  in  such  circumstances :  The  Lady  i 
'l\  Wall. 

The  master  of  a  steamer  which  undertakes  to  tow  boats  up  and  < 
a  river  where  piers  of  bridges  impede  the  navigation,  is  bound  to  I 
the  width  of  his  steamers  and  their  tows,  and  whether,  when  Is 
together,  he  can  run  them  safely  between  piers  through  whiel 
attempts  to  pass.  He  is  bound  also,  if  it  is  necessary  for  his  safe 
gation  in  the  places  where  he  chooses  to  be,  to  know  how  the  car 
set  about  the  piers  in  different  heights  of  the  water,  and  to  I 
whether,  at  high  water,  his  steamera  and  their  tows  will  safely  pus 
an  obstruction  which,  in  low  water,  they  coutd  not  pass  over:  Id. 

The  owners  of  steamers  undertaking  to  tow  vessels  are  respoD 
'  for  accidents,  the  result  of  want  of  proper  knowledge  on  the  p«i 
their  capt;)ins,  of  the  difficulties  of  navigation  in  the  river  in  wbici 
steamers  ply :  Id. 

'  From  J.  W.  Wnllace,  Esq.,  Reporter,  to  appear  in  vol,  31  of  his  Repm 
»  From  Hon.  EJivin  B.  Smilli,  lUporler  ;  to  «ppe«r  in  vol.  63  Maine  Ref 
'  From   Hojt  Post,   Esq.,   Reporter  ;   cases  deciited  at  February  and 
Tenns  18TS, 

•  From  John  H.  Shirley,  Esq.,  Reporter;  to  appear  in  34  &  35  N.  H.  Rc! 

*  Frvm  P.  F.  Smith,  Giq.,  Reporter ;  to  appear  in  75  Feniia.  Rvporu. 
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ABBITaATION   AND   AWABD. 

IrrtgHlurUie*  not  amoaiUing  to  Fraud. — Aa  awurd  will  uot  be  set 

lie  Ibr  8li};lit  iiTeguluritiea  in  the  oooduct  oF  the  relereen,  it  being  ap- 
rent  that  they  ut'ted  in  (;oi)d  fuith,  and  that  uo  injustice  was  done : 
ummer  v.  S'uiden,  55  N.  H. 

Where  one  of  three  referees,  the  report  of  a  major  part  of  whom  wai 
be  coDclusive,  was  guil'y  of  fraudulent  misconduct  in  the  interest  of 
I  of  the  parlies,  and  the  other  two  referees  in  ^ood  faith  made  an 
ard  iD  which  such  referee  refused  to  join,  it  was  heU,  that  the  aw:ird 
uld  not  be  set  aside  at  the  instaoce  of  the  party  in  whose  iaterest  the 
icoaduct  bad  bappeued  :  Id. 

Bailment. 
RdtAquakmeul  of  Pouettion — Lien. — The  voluntary  rolinifuishment, 
the  bailee,  of  possessioQ  of  the  subject  of  the  builuient  dischai^e* 

lien,  unless  it  is  consistent  with  the  contract,  the  course  of  business, 

the  intention  of  the  paHies,  that  it  should  continue :  Sobintoii  v. 

rrabet,  63  Me. 

A'hcn  tbe  bailee  has  parted  with  his  possession,  the  presumption  is 

i  he  bus  waived  or  abandoned  his  lien,  unless  his  conduct,  in  bo 

ng,  ia  satisfacturil;  ezplaiued:  Id. 

rhe  furreiture  ofu  lien-claim,  when  once  incurred,  is  Dot  waived  bj  a 

isequent  arrangement  between  the  parties,  whereby  the  bailee  rcsuaiea 

custody  of  the  subject  of  the  bailment,  unless  such  was  tbe  inten- 
1  of  the  parties :  Id. 

Bankruptcy.  See  Landlord  and  Tenant, 
illackmenl  more  ihnn  Four  Month*  previout — Where  personal  pro- 
ty  is  attached,  receipted  for,  restored  to  the  defendant,  and  sold  by 
]  to  an  innocent  purchaser,  and  the  defendant  becomes  a  bankrupt 
Dre  judgment,  but  more  than  four  months  after  the  attachment,  tbe 
iotiff  is  entitled  to  jud<;mei>t  in  rem,  and  his  execution  may  be  levied 
in  the  avails  of  the  property  when  recovered  from  the  receiptor : 
IcKefder  v.  I^Unam,  5i  N.  H. 

litiffnTnenl  for  Credifori — Insolvent  Lntrt — EffKCtaf  Bankrapt  Act. — 
'ember  )8th  1873,  Albert  Kow  made  a  voluntary  ussijrnmeiit  for  the 
efit  of  his  creditors  to  Rli  B.  Kogers,  the  nssi;;nuient  being  without 
preferences.  Plaintiffs  thereupon  sued  Bow  and  f>arnisheed  Rogers. 
7  recovered  jad<fmcnt  against  the  principal  defendant.  In  the  gar- 
lee  case  it  appeared  that  the  only  property  of  Bow's  that  Rogers  held 
that  he  had  received  by  virtue  of  Huch  assignment,  and  thst  his 
I  interest  in  this  case  was  that  of  trustee  under  the  assignment,  and 
i  the  value  of  the  assigned  property  in  his  hands  was  greaier  thtni 
■mount  of  the  judgment  against  the  principal  defendant.  The  court 
iw  held  the  assignment  valid,  and  ih»t  the  pnsscs<ii'm  by  Rogers  of 
properly  in  virtue  thereof  gave  no  right  to  plaintiffs  as  creditors  of 
r  to  maintain  giirnishee  process  agutn^t  Rogers;  and  judgment  was 
lered  in  Rogers's  favor  for  costs,  [t  is  insisted  that  this  common- 
assignment,  though  otherwise  unobjectionable,  is  rendered  void  by 
eiisicnce  of  the  Federal  Bankrupt  Law.  The  argument  is,  that 
bankrupt  law  ipto  facto  supersedes  all  state  insolvent  taws;  that  tbe 
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luw  principles  previiilin;;  in  thin  state  on  which  volunti 
s  tiir  tlic  betiefil  ol'crmJiUirs  ure  bused,  and  to  which  thi 
il  efficacy,  are  a  part  of  the  state  !4ysteiii  n-^'ulatin;;  uiid  g 
sea  lit'  ia^olveiicy,  and  ure  within  tlio  principle  which  c;i 
net  to  work  suspension  of  inoonipatible  re;rulationa,  and 
ni>  Force  while  such  uct  eiisU.  Heif,  That  thi^rc  is  no  | 
ri'ctly  so  Ciilled,  anJ  those  prir 


I  reseuiblunce  or  relation  as  to  wumnt  the  ciiDclusion  thut  the 
.  Act  suspends  the  latter  as  well  a.s  the  fnruier,  and  that  in  ■ 

been  ubnorbod  into  or  connected  with  the  luca)  insolvent  law^ 
entirely  upon  common-law  principles,  thej  iirc  n>it  ipno/aclo 
)1y  because  it  bankrupt  law  is  in  furce.  and  in  the  absence  n 
mpt  to  proceed  under  the  Uunkrupt  Act:  Cook  el  at.  v.  Rogi 
lioh. 

'elil,  /ur/her,  That  the  result  of  the  proposition  stated  would 
:t  to  niake  the  Bankrupt  Luw  operate  to  defeat  an  instrumc 
ed  and  designed  to  Equure  exactly  with  what  has  been  held 
''  main  purpose  "  of  the  act  itself — namely,  equal  distributinn  i 
erty  of  the  debtor  pro  rofa  nnion;;  his  creditors;  and  that,  I 
instance  of  parties  who  by  the  very  prnceedin<.'  itself  in  whici 
n  is  set  up  are  aiming  soluly  b)  defeat  such  main  purpose  and  s 
lemsekes  present  full  satis^iction,  without  the  slightest  regard  i 
d  claims  of  other  creditors  :  Id. 

Bills  and  Notes.  See  Drhtor  am!  Creditor, 
'hnt  filopt  Mak-er  to  lietiy  Qimiderntion. — Where,  at  the  r* 
le  party  with  whom  he  deals,  one  makes  his  promissory  note  (i 
be  a  partial  payment  for  a  piece  of  work  to  be  done  for  him)  p 
third  party,  who  is  a  creditor  of  the  party  with  nhom  he  cnni 
he  work,  and  it  is  crediti^d  hy  the  payee  to  such  party  in  fpui 
maker  cannot  set  up  a  failure  of  consideration,  as  between  hit 
the  party  with  whom  he  deals,  in  defence  of  a  suit  upon  such 
10  name  of  the  payee  :  South  Boitoa  Iron  Co.  v.  Broicn.  63  M 
[le  (roverning  principle  in  this  cise  ia  not  distinguishable  fron 
ih  was  laid  down  io  Munroe  v.  Bon/ia,  65  E.  0.  h.  R.  862 ;  / 
Condition.  See  Grant. 
Confederate  States.    See  Consntutional  Law. 

CONBTITllTTONAL  LaW. 
'ar  Powtrt — Licen»e  to  traih  with  Enemy —  Tax  for  tntcK  Lien 
government  of  the  United  Rtat°a  clearly  has  power  to  permit  lin 
ncrcial  intercourse  with  an  enemy  in  time  of  war,  and  to  in 
conditions  thereon  as  it  sees  fit;  this  power  is  incident  Io 
:r  to  declare  war  and  to  carry  it  on  to  a  successful  termiiiai 
lilton^.  DiUin,t\  Wall, 

»e«tn*  that  the  President  alone,  who  is  constitutionally  inte"te3 
Entire  charge  of  hostile  operations,  may  eiercise  this  power; 
her  80  or  dot,  there  is  no  doubt  that  with  the  concurrent  nath 
e  Congress,  he  may  exercise  it  according  to  bis  disc 
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The  A'jt  of  Congress  of  July  13th  1831  (12  Stat,  at  Large  257),  pro- 
hibiting  coiuinercial  intercourse  with  the  insurrectionary  states,  but  pro- 
viding that  the  President  might,  in  his  discretion,  license  and  permit  it 
in  such  articles,  for  such  time,  and  by  such  persons,  as  he  might  think 
most  conducive  to  the  public  interest,  to  be  conducted  and  carried  on 
only  in  pursuance  of  rules  and  reguhitions  prescribed  by  the  Secretary 
of  the  Treasury,  fully  authorized  the  rules  and  regulations  adopted 
March  3l3t  and  September  llth  1863,  whereby,  amongst  other  things, 
permission  was  given  to  purchase  cotton  in  the  insurrectionary  states  and 
export  the  same  to  other  states,  upon  condition  of  paying  (besides  other 
fees)  a  fee  or  bonus  of  four  cents  per  pound  :  ///. 

The  Act  of  July  2d  1864  (13  Stat,  at  Large  375),  respecting  com- 
mercial int43rcourse  with  the  insurrectionary  states,  recognised  and  con- 
firmed these  regulations :  Id. 

The  charge  of  four  cents  per  pound  required  by  these  regulations  ^vas 
not  a  tax,  nor  was  it  imposed  in  the  exercise  of  the  taxing  power,  but  in 
the  exercise  of  the  war  power  of  the  government.  It  was  a  condition 
which  the  government,  and  the  President,  endued  with  powers  thereof, 
in  the  exercise  of  supreme  and  absolute  control  over  the  subject,  had  a 
perfect  right  to  impose  :  LI, 

The  condition  thus  imposed  was  entirely  in  the  option  of  any  person 
to  accept  or  not.  If  any  did  accept  it,  and  engage  in  the  trade,  it  was  a 
voluntary  act,  and  all  pa^'ments  made  in  consequence  were  voluntary 
payments,  and,  on  that  ground  alone  (if  there  were  no  other),  could  not 
be  recovered  back  :  Id. 

The  Internal  Revenue  Acts  of  1862  (12  Stat,  at  Large  465)  and 
18Gt  (13  Id.  15),  in  imposing  specific  duties  by  way  of  excise  on  cotton, 
were  not  inconsistent  with  or  repugnant  to  the  charge  in  question.  The 
two  charges  were  different  things  One  was  a  payment  us  a  condition 
of  trading  at  all,  required  by  the  war  power;  the  other  was  an  excise 
imposed  by  the  taxing  power :   Id. 

Nashville,  though  within  the  national  military  lines  in  1863  and  1864, 
was  nevertheless  hostile  territory  within  the  prohibition  ol  commercial 
intercourse,  bfting  within  the  terms  of  the  President's  proclamation  on 
that  subject,  which  proclamation  in  that  regard  was  not  inconsistent 
with  the  Act  of  July  13th  1801,  properly  construed  :  LL 

The  civil  war  affected  the  status  of  the  entire  territory  of  the  states 
declared  to  be  in  insurrection,  except  as  modified  by  declaratory  acts 
of  Cimgress  or  proclamations  of  the  President :  Id. 

Declaratory  Act  having  Reference  to  Special  Case. — An  Act  of  As- 
sembly enacted  that  no  one  should  be  eligible  to  the  Councils  of  Phila- 
delphia who  at  the  time  of  his  election  held  *S)ffice  or  employment" 
under  the  sUite.  A  notary  public  was  elected  to  the  Councils.  A  quo 
Warranto  to  oust  him  was  issued  on  the  suggestion  of  private  relatoi-s  ; 
pending  which  an  act  was  passed  declaring  that  the  meaning  of  the  first 
act  Was  not  to  prevent  a  member  of  Councils  from  holding  the  office  of 
unUiry  public  at  the  same  time,  and  that  no  member  of  the  present 
Coaiicils  .should  be  disqualified  on  account  of  being  a  notary  public,  nor 
should  he  be  removed  from  the  Councils  for  such  disqualification  :  IJeld, 
That  the  latter  act  was  constitutional :  Hawkins  v.  The  Commonwetdth 
exrei.^((^c  ,  76  Pa. 

The  act  simply  modified  the  charter  of  a  municipal  corporation,  over 
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which  the  legislature  has  coDtrol,  and  did  not  iuterfere  with  nnj  < 
light:  /(/. 

The  act  concerned  the  public,  and  did  not  interfere  with  the  [ 
functioD.s  of  the  court,  nor  override  the  judiciary  :  Id. 

CoRPOKATlON.     See  Railroad. 

IntcTfsl  of  Creditors — Formal  Defects  of  Organization  not  n  I 
lu  un  actiou  by  au  inHolvent  corporuLion  tit  ciillect  an  assessment  tl 
purpose  of  paying  their  debts,  the  interests  of  the  creditors  will 
far  regarded  that  no  defence  grounded  on  defects  in  the  OT-^nai 
of  the  corporation  can  be  niaiuuiiied,  unless  it  cuuld  have  bee 
cefutlully  set  up  in  ansvrer  to  a  creditor's  bill  against  the  etuckhiild 
cnliirce  their  personal  liability  :  Ouipee  liotiery  and  Woollen  M'H 
turittff  Co.  V.  Caiimy,  54  N.  U. 

The  plaintiffs'  charter  provided  that  the  first  meeting  of  the 
ratiirs  might  be  called  by  publication  at  lea^it  fifteen  dnys  priur  til 
Only  fourteen  days'  ncitioe  of  the  meeting  was  given  :  Held,  i\ 
neither  the  grantors  of  the  charter  (i.  e.,  ihe  state)  nor  the  ^r 
complained  of  the  defect  in  the  preUniinary  notice,  the  objection 
not  subsequently  be  raised  by  a  stockholder  in  a  suit  by  the  c<>rp<i 
against  hiui  to  recover  an  assessment  made  under  the  provisiua,  cl 
litlj,  section  4,  General  Statutes:  Id. 

A  de/'ieto  ort^anizntiuD  of  a  corporation,  fomicd  and  operated  ii 
faith,  under  color  of  the  charter,  is  an  organization  under  the  cl 
within  the  meaning  of  the  statute  of  184li,  ch.  321.  sect.  7  :  hi. 

In  a  suit  brought  against  a  stockholder  tu  recover  an  assessiuent 
under  the  provisions  of  chapter  136,  section  4.  General  Siaiui 
will  be  regarded  as  having  waived  the  right  to  object  that  ibe 
Dumber  of  shares  fixed  and  limited  by  the  corporatinn  was  uu 
Bcribed  for,  if  he  has  paid  for  the  stock  for  which  he  subscribed : 

GniMiNAL  Law. 

Wilnett  called  by  wrong  Name — Sufficiency  of  ladiclmfnt  for  M 
— A  witness  in  &  capital  case  should  not  be  excluded  because  'I 
of  witnesses  furnished  to  the  respondent  does  not  contain  his  true 
if  it  contains  the  name  by  which  he  is  known  :   State  v.  Burke,  54 

In  an  indictment  for  murder,  a  count  which  charges  th: 
respondent  "  in  some  wu;  and  manner,  and  by  some  means,  insln 
and  weapon  to  the  jurors  uuknown,"  killed  and  murdered  the  dec 
is  good  :  /./, 

A  general  verdict  of  guilty  of  manslaughter  in  the  first  degree 
returned  on  a  trial  under  un  indictment  which  contains  several  c 
judgment  will  not  be  arre.ited,  nor  will  the  verdict  be  set  aside,  b 
tht^n:  is  one  count  under  which,  had  there  been  no  other,  the  jurj 
Dot  h^ive  found  the  respondent  guilty  of  manslaughter  in  the  fii 
gree:  Id. 

Negatire  Averment — Bun/en  of  Proof. — Where  the  subject-i 
of  :i  tiegHtive  averment  in  an  indictment  relates  to  the  respiindcu 
soiially,  or  lies  peculiarly  within  his  knowledge,  the  averment  « 
taken  as  true,  unless  disproved  by  him  :  SLite  v.  Keggon.  55  N.  1 

ll|inn  an  indictment  for  a  breach  of  the  statute,  prohibiting  th 
of  spirituous  liquors,  alleging  affirmatively  that  the  respondeat  H 


ABSTRACTS  OF  RECENT  DECISIONS. 


457 


%n  ngent  for  the  sale  of  liquor,  the  state  is  not  bound  to  prove  the  aver- 
ment :  Id. 

Damages.     See  Master  and  Servant ;  Slander 

Injury  by  Negligence — Loss  of  Profits. — In  an  action  by  a  passenger 
for  injury  from  collision  on  a  railroad:  Held^  that  evidence  might  b^ 
given  thut  one  part  of  his  business  '^  was  dealing  in  land,  that  he  had  a 
quantity  of  land  on  hand,  and  to  show  the  value  of  the  business  and 
the  profits  arising  therefrom  :"  Pennsylvania  Railroad  Comjyany  v. 
Dak,  76  Pa. 

The  court  charged  :  "  If  the  plaintiff,  at  the  time  of  the  injury,  was 
engaged  in  a  legitimate  business  from  which  pecuniary  profits  had 
arisen,  and  future  profits  might  reasonably  be  expected,  which  business 
was  interrupted  or  suspended  in  consequence  of  disabilities,  physical  or 
iDent:il.  infiicted  by  the  negligence  of  the  defendant,  the  loss  of  such 
anticipated  profits  is  properly  the  subject  of  compensation  in  dam- 
aces  :*'  Held  to  be  correct :  Id. 

Mere  speculative  profits  are  not  to  be  considered ;  damages  in  cases 
of  personal  injury  may  be  ascertained  by  the  reduction  of  plain tiflF's 
earning:  powers,  mental  or  physical,  and  therefore  reference  is  to  be  had 
to  his  business  at  the  time  of  the  accident :  Id, 

Probable  Profits  not  a  proper  Basis, — In  this  case  the  defendant 
covenanted  to  use  all  reasonable  and  proper  diligence  in  the  manufacture 
and  introduction  into  the  market  of  a  patented  invention,  and  that  he 
would  pay  for  said  patent  five  thousand  dollars  from  the  net  profits  aris- 
ing from  the  sale  and  manufacture  thereof,  as  soon  and  as  rapidly  as 
such  profits  shall  be  realized  from  said  sale.  For  a  breach  of  the  former 
covenant,  the  plaintiff  would  be  entitled  to  at  least  nominal  damages ) 
if  he  would  recover  more,  the  burden  of  proof  is  upon  him  to  show  the 
amount :    Winshw  v.  Lane^  63  Me. 

Prub-ible  profits  are  not  a  proper  basis  upon  which  to  estimate  damages, 
and  therefore,  under  the  testimony  as  reported  in  this  case,  nominal 
damages  only  can  be  recovered  :  Id. 

Debtor  and  Creditor.     See  Bankruptcy ;  Bills  and  Notes. 

Note  on  Time  is  Agreement  for  Delay,  which  is  a  sufficient  Considera- 
tion— The  taking  of  a  promissory  note  for  an  antecedent  debt,  imposes 
upon  the  creditor  an  obligation  to  wait  for  his  pay  till  the  note  matures, 
without  any  special  agreement  to  that  effect,  or  any  understanding  that 
the  debt  shall  be  thereby  extinguished;  and  the  delay  thus  obtained  is 
a  8ufl5cient  consideration  for  the  note.  Therefore,  the  note  of  a  married 
woman,  given  for  the  antecedent  debt  of  her  husband,  is  not  void  for 
want  of  consideration,  if  it  is  made  payable  at  a  future  day  :  Thompson 
V.  Gray,  63  Me. 

Estoppel.     See  Mechanic*s  Lien. 
Evidence.     See  Railroad  ;  Slander. 

Action  for  Goods  sold  and  refused  to  be  Accepted — Cost  Price. — In 
an  action  of  assumpsit  for  not  accepting  goods  sold,  it  appeared  that  the 
defendant  agreed  to  take  the  goods  and  pay  the  plaintiff  their  cost  for 
the  same ;  there  was  also  evidence  tending  to  show  that  he  afterwards 
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refused  to  perform  his  contract  by  ncocpting  the  goods  :  Hdd, 
nrinsiiit  could  not  be  ordereii  even  thuu};li  there  were  oo  evidence 
the  est  of  the  goods:    Warn  t    Snicycr,  55  N.  H. 

Evidence  of  the  value  of  goods  is  nduiiasible  on  the  questioo  ol 
cwt:  Id. 

Whether  a  menioraDdum,  which  a  witness  Lnew  when  it  itsb  m 
he  correct,  can  go  to  the  jury  as  evidence,  depends  upon  wheltii 
witoiKS,  after  exuiuining  it,  ja  able  to  state  the  fact  froiu  Diemory: 

When  Seeo>i<lary  m  Ailmisailik — -Oipy. — The  burden  is  upo 
pluiiit.ff  to  prove  that  neither  of  duplicate  bills  of  luding  can  h 
ducrd,  before  intTuducing  parol  testimony  of  the  coateuts.  If  he 
the  laEter,  and  it  is  received,  the  preauniption  is  that  he  satisSi 
c»ur)  of  his  inability  to  procure  either  yait;  which  presumption 
overiome  by  the  fact  that  the  defendant,  a  shipmaster,  delivere 
]iart  to  one  of  his  owners  at  the  end  of  the  voyage,  ten  years  bi 
Jifffr  V.  FfKihrichi-,  6:i  Me 

'ir  the  phiintlfi'  thinks  this  copy  is  still  in  existence,  it  is  his  d< 
siiniii  on  the  owner  to  produce  it ;  if  he  dues  nut  do  so,  he  caomit  ( 
t<i  tl  e  introduction  by  the  defonoe  of  parol  testimony  of  its  codIdi 
rchi.t  like  evidence  introduced  by  himself:  Id. 

Fixture. 

l^ackinery^S'ilfS of  Permnal  Fiopi-rly—Det'J.— On  May  29th 
Kuii  man  owned'certain  lands,  on  which  a.  building  had  been  ci 
\\\iA)  which  machinery  for  the  manufacture  of  wihiI  had  been  pu 
iiniiCKed  in  a  sub^tuntial  manner.  This  machinery  was  nnne 
Haidy.  Kaufman  conveyed  an  nndivided  fourth  of  the  real  tix; 
llurdy.  who  s.ihl  to  Kaufman  an  undivided  half  of  the  m;icl> 
.Itii>uary:^9th  1I4GK,  Kaufman  sold  an  undivided  fourth  of  the  real 
to;:t'ther  with  his  half  of  the  machinery  lo  one  Kinney.  August 
18<i8,  Hardy  sold  to  Kinney,  deeding  one-fuurth  of  (he  real  estnii 
delivering  possession.  On  this  shIc  Kinney  gave  Hardy  a  pun 
price  mortgage  nn  the  undivided  h:>lf  of  the  real  estate.  The  ii 
iiery  was  not  mentioned  in  this  mortgage.  Lee  became  purchasi^r 
foreclosure  of  this  mortgage,  and  claims  that  the  mortgage  coverci 
machinery  as  fixtures.  Adams  asserts  a  right  to  the  machinery 
purchase  of  it  us  personal  property  from  Kinney  previous  to  the 
closure.  The  court  below  sustained  Lee's  claim,  and  Adams  b 
error.  Held.  That  this  ruling  was  erroneous  ;  that  at  no  time  ha« 
been  unity  of  ownership  of  the  land  and  the  machinery  put  iiii 
building ;  and  that  the  fact  that  all  the  lime  the  various  parlies 
h»d  title  to  the  machinery  distinct  from  their  title  to  the  land,  is 
self  conclusive  that  the  machinery  was  personalty;  that  whei 
ownership  of  the  land  is  in  one  person  and  of  the  thing  affixed  to 
ill  another,  and  in  its  nature  is  cup^iblc  of  severance  without  inji 
the  former,  the  latter  cannot  in  contemplation  of  law  become  a  pu 
the  foruLor,  but  must  necessarily  remain  distinct  properly,  to  be 
and  dealt  with  as  personal  estate  only ;  and  that  a  thing  cannot  as 
undivided  interest  therein  be  real  estate,  and  as  to  another  umli 
interest  be  personalty :  Adanu  y.  Lee,  S,  C.  Mich. 

Lee,  claiming  that  if  the  machinery  continued  to  be  personal  i 
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being  put  up  ia  the  building,  Adams  was  neverthele^ta  a  wrong- 
in  tukiug  it  out  of  the  buildiLg,  bccuuse,  if  personalty,  the  title  to 
19  never  tiaiist'erred  by  any  of  the  oonveyancea  of  iotercHtB  in  the 
.  has  procured  ansigninenls  from  Kaut'maD  &  Hardy  of  any  right  of 
II  they,  as  ownera  of  the  machinery,  mijj;ht  have  a<;uin3t  Aduuia  for 
1^'  it  aw^iy.  Hut  these  assignment'*  were  mode  after  Kaufman  & 
ly,  as  the  evidence  cleurly  showed,  had  sold  their  right  to  the  mn- 
::ry  to  Kinney.  HeU.  That  the  failure  to  mention  the  machinery 
le  deeds  wm  of  no  importance  j  that  no  writing  was  requisite  to 
fer  the  title  to  this  any  more  than  to  any  other  personalty  :  lit. 
le  query  is  suggested,  but  not  decided,  whether  Lee,  on  his  own 
■y  of  the  case,  had  any  cause  of  action,  the  machinery  having  been 
I  off  the  premises  before  he  becamo  purchaser  ut  the  foreclosuro 

Foreign  Judoment. 
lit  on  Jtflgment  of  Another  Staff . — In  a  suit  upon  a  judgment  of  a 
r  state,  objections  to  the  form  and  sufficiency  of  the  evidence  offered 
ove  the  record  on  which  the  action  is  brought  cannot  be  sustained  : 
icellv.  Stewart,  21  Wall. 

>t  is  it  a  vulid  objection  against  the  jurisdiction  of  the  court  ren- 
ig  the  judgment  that  the  record  shows  that  the  cause  was  tried 
out  the  intervention  of  a  jury,  and  did  not  show  that  a  jury  had 
waived  as  provided  by  statute  :  Iii. 

Grant. 

iitiitort/  Grant  hy  Government —  Condition  Suhefquent. — Unless 
:  arc  clauses  in  a  statute  restraining  the  operation  of  words  of  pre- 
^Tant,  these  must  be  talccn  in  their  natural  sense  to  import  an  im- 
;itc  transfer  of  title,  although  subsequent  proceedings  may  be 
ircd  to  give  precision  to  that  title  and  attach  it  to  specific  tracts, 
ndividuul  can  call  in  question  the  validity  of  the  proceedings  by 
h  precision  is  thus  given  to  the  title  where  the  United  States  are 
5ud  with  iheni:  Sckutenberg  v.  Uarritnan,  21  Wall. 
I  one  can  take  advantage  of  the  non-performance  of  a  condition 
?i|ueDt  annexed  to  an  estate  in  fee,  but  the  grantor  or  his  heirs  or 
!.»siira,  and  if  they  du  not  see  fit  to  assert  their  right  to  enforce  a 
iture  on  that  ground,  the  title  remains  unimpaired  in  the  grantee. 
rule  equally  obtains  where  the  grant  upon  condition  proceeds  from 
:overnment :  Id. 

le  manner  in  which  the  reserved  right  of  the  grantor  for  breach  of 
:nndition  must  be  asserted  so  as  to  restore  the  estate,  depends  upon 
;haraeier  of  the  grant.  If  it  be  a  private  grant,  that  right  must  be 
led  by  entry  or  it«  equivalent.  If  the  grant  he  a  public  one,  the 
i  must  be  asserted  by  judicial  proceedings  authorized  by  law,  or 
1  must  be  some  legislative  assertion  of  ownership  of  the  property 
ireach  of  the  condition,  such  us  an  act  directing  the  possession  and 
ojiriation  of  the  property,  or  that  it  be  ofiered  for  sale  or  settle- 
t:  I,t. 

Husband  and  Wife.     See  Debtor  and  Credilmr. 
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Insurance. 
Declaration — Foreign  Coinpang — Trantitorff  Action — Contiili 
This  wus  an  actioD  brought  by  defendualu  in  errur  on  uii  ioiii 
policy  ibr  u  loss  by  fire.  The  pluiiitiffs  belov  recuveied  judgiuen 
ce  company  brings  error.  The  BUJt  vat  comiiieii(.-ed  I 
lunting  apeciully  upon  the  policy,  and  ihe  plea  was  the 
'ith  notice  of  special  matter,  but  no  affidavit  dcuyiii 
n  ol'  the  policy  was  filed.  Uq  the  trial,  the  defeiidaat  ub 
tu  the  iotruductiuD  ut'  the  policy  on  the  grounds:  1.  That  the  d> 
tioD  couDted  on  a  policy  made  by  a  corpumtiun  formed  nod  ei 
under  the  laws  of  Kentucky,  and  the  exeoutiun  of  the  policy  In 
been  proved;  2.  Because  no  proof  had  been  given  of  authority  i 
compuuy  to  do  business  in  this  state;  'i.  That  the  pulley  did  nut  i 
to  have  becD  made  in  Bay  county,  but  in  Illinois.  Htl-i,  1.  Th> 
law  is  distinctly  settled  by  our  owti  decisions  uguinst  the  grounc 
stated.  Hel>l.  2.  Thut  it  was  not  admissible  fur  the  cuuipaDj  te 
upon  a  preliminary  express  shuwin}:  by  its  coniruciee  that  in  in) 
it  ucted  honestly  and  where  it  was  lawful  for  it  to  act ;  but  thut  it 
be  presumed,  certainly  as  against  ilself,  in  the  absence  of  cuutrary 
that  in  making  the  insurauce  it  acted  at  a  place  where  it  would  n 
unlawful  or  in  bad  fnith  to  act.  Stld,  Z.  That  as  to  the  third  g 
of  objection,  wherever  the  contract  was  made,  the  Ti};ht  to  sue  u| 
was  transitory  and  not  local ;  and  that  the  statement  in  the  deela 
under  a  viileltcet  thut  the  contract  wut  made  at  Buy  City,  &c,,  ver 
dently  could  not  have  misled  or  surprised  defendant;  and  ihut  the  i 
of  the  court  upon  this  point  afforded  no  cause  fur  complaini :  6%/j 
ami  Marine  Inturanee  Co.  v.  Huron  Sail  and  Lumber  Maim/aa 
Co.  etui,  S.  0.  Mich. 

The  defence  offered  to  show  that  the  plaintiff  had  contracted  in  w 
to  sell  the  premises  insured  tu  one  Babcock,  who  had  paid  lh< 
pure  base- price,  but  this  offer  was  rejected.  The  policy  provided  i 
Other  things  that  "  if  the  assured  ia  not  the  sole  and  uueonditiun^tl  i 
of  the  pr^ipcrty  insured,  or  (if  said  property  be  a  building  or  buiM 
of  the  land  on  which  said  building  or  buildings  sUind,  by  a  sole,  u 
ditional  and  entire  ownership  and  title,  and  is  not  Bi>  expressed  ii 
written  portion  of  the  policy,"  tben  the  policy  should  be  void. 
only  statement  of  ownership  in  the  policy  was  the  use  of  the 
"  their  "  before  the  description  of  property,  tieil.  That  this  slaW 
of  ownership  as  "  their  "  property,  taken  in  connection  with  the  < 
requiring  it  to  be  stated,  if  true,  that  it  was  not  their  property  by  i 
ownership  and  title,  Haa.,  makes  the  policy  import  that  the  insured 
nut  merely  owner,  but  owner  by  a  sole,  uncondilicinal  and  entire  u' 
ship  and  title ;  that  if  Bnbcock  had  such  an  equitable  title  as  nns  ul 
to  be  shown,  then  the  plaintiff  could  not  have  hud  such  sole  and  i 
ownership  and  title  as  the  policy  represented,  and  thut  in  that  i 
the  policy  by  its  own  terms  would  be  mndu  ineffectu;il,  and  the  pl> 
could  not  recover;  and  that  the  rejcctment  of  this  proffered  evii 

The  poliey  by  its  terms  made  the  loss,  if  any.  payable  to  Geor^ 
Smith,  us  his  interest  might  appear.  The  declaration  was  in  the 
of  the  plaintiff,  "  for  the  use  and  benefit  of  George  C-  Smith."  It 
objected  that  do  recovery  could  be  had  without  proof  of  some  leg 
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equitable  interest  in  him.  Held^  That  as  the  proofs  showed  no  interest 
Id  any  one  but  the  plaintiff,  and  the  insurance  was  made  with  the  plain- 
tiff, and  not  with  Smith,  the  point  was  not  well  taken  ]  that  the  clause 
directing  payment  to  Smith.  &c.,  wa.s  intended  merely  as  a  mode  of  ap- 
pointing that  payment  should  be  made  to  him  to  the  extent  of  some 
claim  he  had  or  was  expected  to  have  against  the  assured,  and  that  a 
payment  to  him,  consistently  and  in  accordance  with  his  claim  against 
the  assured,  would  be  a  payment  to  the  assured,  but  that  the  right  of 
the  assured  was  not  intended  to  be  made  conditional  upon  Smith's  having 
some  interest  or  claim  :  Id. 

The  defence  sought  to  show  that  when  the  insurance  was  effected, 
and  when  the  loss  occurred,  the  insurance  company  had  not  complied 
with  our  laws  prescribing  the  terms  on  which  foreign  companies  may  do 
business  in  this  state,  and  insisted  that  this  would  render  the  policy  in- 
valid. HeUl,  That  as  the  contract  of  insurance  purported  to  have  been 
made  in  another  state,  and  the  defence  explicitly  assumed  such  to 
be  the  fact,  and  as  the  contract  was  a  personal  one  and  not  local,  or 
necessarily  to  be  performed  in  this  state,  our  insurance  laws  did  not 
affect  it,  and  that  the  point  was  not  maintainable;  that  it  is  question- 
able whether  the  point  would  be  a  good  one  even  if  the  contract  had 
been  shown  to  be  a  Michigan  contract,  whether  such  a  defence  would  not 
be  excluded  as  an  attempt  by  the  company  to  take  advantage  of  its  own 
wrong,  and  whether  our  statute  was  ever  intended  to  make  void,  at  the 
election  of  the  insurer,  such  insurances  as  they  may  succeed  in  effecting 
here  in  violation  of  it :  Id. 

Intoxicating  Liquors.    See  Oriminal  Law. 

Judgment. 

Assignment  on  the  Record — Conflicting  Assignments. — S.  made  a  note 
with  warrant  of  attorney  to  J.  on  which  judgment  was  entered  ;  J. 
borrowed  money  from  F.  and  delivered  him  the  note  as  collateral  secu- 
rity; the  judgment  was  not  marked  to  F.'s  use  on  the  record.  J.  after- 
wards borrowed  money  from  N.,  and  by  writing  assigned  the  judgment 
to  him ;  the  assignment  was  noted  on  the  record  of  the  judgment.  In 
the  distribution  of  the  proceeds  of  sale  by  the  sheriff  of  the  property 
of  S. :  Held,  that  N.  was  entitled  to  the  amount  of  the  judgment :  />«- 
%'«  Appeal,  76  Pa. 

An  instrument  on  which  judgment  has  been  entered  by  the  prothono- 
tary,  under  the  Act  of  February  24th  1806,  should  not  be  delivered  to 
the  plaintiff;  the  practice  should  be  abolished  :  Id, 

Landlord  and  Tenant. 

Allowance  of  Rent  in  Bankrupt  Estate — Preference. — Execution  was 
issued  and  delivered  to  the  sheriff  July  2d ;  proceedings  in  bankruptcy 
commenced  on  defendant's  application  July  26th,  and  he  was  adjudged 
a  bankrupt  the  same  day ;  the  sheriff  levied  July  29th,  and  same  day 
the  landlord  of  defendant  gave  notice  that  he  claimed  his  rent  from  the 
proceeds  of  sale :  Held,  that  he  was  entitled  in  preference  to  the 
assijrnee  in  bankruptcy :  Barnes's  Appeal,  76  Pa. 

The  rent  is  a  prior  charge  under  the  Act  of  June  16th  1836  (Execu- 
tion), and  the  execution  is  for  the  benefit  of  the  landlord :  Id. 

Whenever  an  execution  will  carry  a  valid  sale  over  the  assignee  in 
bankruptey,  it  carries  with  it  the  claim  for  rent :  Id, 
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Lien.     See  Bailment ;  Mechanic's  Lien, 

Master  and  Servant. 

Lialnlity  of  Servant  to  Master  for  Consequence  of  Miscomfuct — Prac- 
tice,— A  servuiit  is  liable  to  an  actioo  at  the  suit  of  his  master,  wheo  a 
third  persoD  has  brought  an  action  and  recovered  damages  against  the 
master  for  injuries  sustained  in  consequence  of  the  servant's  negligence 
or  misconduct :   Grand  Trunk  Railway  Co.  v.  Latham^  A<hnW.,  63  Me. 

The  servant  is  liable  for  the  costs  and  counsel  fees  in  such  suit, 
incurred  in  the  defence,  he  having  been  notified  of  its  pendencj,  and 
having  requested  his  master  to  defend :  Id. 

Mechanic's  Lien. 

Loss  of  Lien  by  Time — Estoppel. — A  mechanic's  lien  was  filed  No- 
vember I4th  18t55;  scire  facias  issued  against  contractor  and  owner 
March  16th  18G6;  verdict  for  plaintiff  April  6th  1870,  new  trial 
granted;  plea  October  7th  1871,  that  five  years  had  elapsed  since  entry 
of  lien ;  replication,  that  continuances  were  obtained  by  defendant  and 
that  the  delay  was  by  their  acts,  and  not  by  default  of  plaintiffs.  On 
demurrer  to  the  replication  that  judgment  had  not  been  obtained  within 
five  years  from  the  issuing  of  the  writ,  Held,  that  the  lien  was  gone  and 
judgment  was  properly  entered  for  defendants  :  Hunter  et  ad.  v.  Lanning 
et  a/.,  76  Pa. 

A  debt  may  survive  when  the  lien  is  gone,  and  an  estoppel  to  prevent 
the  denial  of  the  debt  will  not  keep  the  lien  alive :  Id. 

The  proceeding  on  a  mechanic's  lien  being  in  rem.  the  lien  mast  ap- 
pear by  the  record,  and  not  by  outside  acts  of  estoppel :  Id. 

An  owner  cannot  be  prejudiced  by  continuing  the  debt  against  the 
contractor:  Id. 

Practice. 

Objections  at  Trial. — When  objections  to  the  reading  of  a  deposition 
made  while  a  trial  is  in  progress  do  not  go  to  the  testimony  of  the  wit- 
ness, but  relate  to  defects  which  might  have  been  obviated  by  retaking 
the  deposition,  the  objections  will  not  be  sustained ;  no  notice  having 
been  given  beforehand  to  opposing  counsel  that  they  would  bu  made: 
Doane  v.  Glenn,  21  Wall. 

Such  objections,  if  meant  to  be  insisted  on  at  the  trial,  s/^ould  be 
made  and  noted  when  the  deposition  is  taking,  or  be  presented  after- 
wards by  a  motion  to  suppress  it.  Otherwise  they  will  be  considered  a5 
waived :  Jd, 

Public  Lands.    See  Grant;  Timber. 

Railroad.     See  Damages. 

Expulsion  of  Passenger — Right  to  retain  Ticket  after  Cancelation^- 
Removal  of  Causes. — In  an  application  for  the  removal  of  a  case  in 
which  a  corporation  is  a  party,  the  affidavit  may  be  made  by  an  ogenti/r 
employee :    Vankirk  v.  The  Pennsylvania  Railroad  Co. ^16  Pa. 

A  passenger  purchased  a  railroad  ticket  from  N.  t-o  W.,  and  fode  on 
it  to  M.,  an  intermediate  point;  the  ticket,  under  the  rules  of  k^e  com- 
pany, was  cancelled  for  the  whole  route ;  he  voluntarily  left  the  train  at 
M..     Sob^dquently  ho  offered  the  ticket  for  his  passage  from  M  (o  W  * 
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:  conductor  took  up  the  ticket,  refusei)  to  allow  him  to  ride,  and 
[vred  him  to  leave  ihe  train,  which  he  did.  In  u  suit  by  the  piw- 
iger  u-Eiiinat  the  ruilro:id  ciNipiiny,  tho  court  rejected  evidence  by 
:  |)laintilf  (but  he  olTercd  tu  puy  his  lure,  \t'  the  conductor  would 
urn  the  ticket,  which  van  reTuBed,  li)  be  followed  by  evidence  that  in 
iiiiin;;  to  ride  he  hud  acted  in  frnod  liiith  upon  iuroruiaiioD  by  a  ticket 
.■nt  from  whom  he  had  previously  purchased  the  ticket,  tbut  he  had  a 
lit  l«  ride  on  it.     I/M  to  be  error  :  J>/. 

By  denying  plaintiff's  riyht  to  ride  on  the  ticket,  the  conductor 
ived  all  right  to  retain  it;  the  plaiutiff  might  huve  retained  the 
iet:  Id 

fhe  declarations  of  the  ticket  agent,  made  days  after  selling  the 
iei,  although  not  evidence  to  establish  a  contract  with  the  plaiotitT, 
re  evidence  to  show  that  plaintiff  in  good  faith  claitued  a  right  to  ride 
the  ticket:   Iil. 

blvidcnce  that  the  conductor  allowed  plaintiff  to  ride  paat  several 
Lions  after  leaving  M.,  and  ejected  him  at  a  place  remote  from  shelter, 
a  Htorai,  &c.,  was  proper  for  the  jury  iu  considering  whether  the  con- 
:tor  selected  aucb  place  intentionally  :  Ji/. 

Removal  op  Causes.    See  Railroad;    Trusl. 
Suit  ia  Stale  Court  between  CitizeM  of  same  Stale. — A  suit  in  a  state 
irt  against  several  defendants,  in  which  the  plaintiff  and  certain  of 

defendants  are  citizens  of  the  same  state,  and  the  remaining  de- 
dan  ts  citizens  of  other  states,  cannot  be  removed  to  the  Circuit  Court 
ier  the  Act  of  March  2d  1867  ;  Vaniiet>ar  v.  Bryant,  21  Wall. 
'Cor  if  the  plaintiff  was  a  citiien  of  one  state  and  the  defendants  all 
zens  of  one  other  state,  could  such  rcaioval  be  made  where  one  trial 
<  been  had  and  a  motion  for  a  now  trial  is  yet  pending  and  undii^posed 

To  authorize  a  removal  under  the  above-mentioned  act,  the  action 
st,  at  the  time  of  the  application  for  removal,  be  actually  pending 

trial:  Id. 

Replevin.     See  Timber. 
May  he  mniatained  loithout  Demand  against  one  hailing  no  Title. — 

previous  demand  upon  a  bonA  fide  purcbaser  of  a  chattel  from  one 
0  had  DO  authority  to  sell  it  is  necessary  to  enable  the  true  owner  to 
intain  replevin  :  Prime  v.  Cabb,  63  Me. 
luch  purchaser  is  not  lawfully  ia  possession  as  against  the  owner :  Id. 

Slander. 
Damage* — Defendant's   Wealth. — In  an  action  of  slander,  evidence  as 

Lhe  reputation  of  the  defendant  fur  wealth  isadmisaible;  but  it  scciu.t 
should  be  proved  by  general  reputation,  rather  than  by  particular 
U ;  Stanwood  v.   WJiilmore,  63  Me. 

Statdte.     See  Grant. 

Timber. 

Cut  by  Tre»paM*eT  does  not  change  Title — Mixture  of  Property — Re,- 
•.via. — Where  the  title  to  land  remains  in  the  state,  timber  cut  upon 
land  belongs  to  the  state.  Whilst  the  timber  is  standing  it  consti- 
es  a  part  of  the  realty ;  being  severed  from  the  soil,  its  character  is 


464  ABSTRACTS  OF  RECENT  DECISIONS. 

changed ;  it  becomes  personalty,  but  its  title  is  not  affected ;  it  continaes 
as  previously  the  property  of  the  owner  of  the  land,  and  can  be  pursued 
wherever  it  is  carried.  Ail  the  remedies  are  open  to  the  owner  which 
the  law  affords  in  other  cases  of  the  wrongful  removal  or  conversion  of 
personal  property:  Schulenherg  v.  Harriman,  21  Wall. 

Where  logs  cut  from  the  lands  of  the  state  without  license  have  been 
intermingled  with  logs  cut  from  other  lands,  so  as  not  to  be  distingaish- 
able,  the  state  is  entitled,  under  the  law  of  Minnesota,  to  replevy  ao 
equal  amount  from  the  whole  mass.  The  remedy  afforded  by  the  lav 
of  Minnesota  in  such  case  held  to  be  just  in  its  operation  and  less  severe 
than  that  which  the  common  law  would  authorize:  Id, 

Where,  in  an  action  of  replevin,  the  complaint  alleges  property  and 
right  of  possession  in  the  plaintiffs,  and  the  answer  traverses  directly 
these  allegations,  under  the  issue  thus  formed  any  evidence  is  admissible 
on  the  part  of  the  defendant  which  goes  to  show  that  the  plaintiffs 
have  neither  property  nor  right  of  possession.  Evidence  of  title  in  a 
stranger  is  admissible :  Id. 

Trust. 

Failure  of  Trustee  to  gice  Bond  as  required  by  Statute. — ^Though 
statute  may  enact  that  a  trustee  to  whom  property  is  assigned  in  trust 
for  any  person,  ^'  before  entering  upon  the  discharge  of  his  duty,  shall 
give  bond"  for  the  faithful  discharge  of  his  duties,  his  omission  to  give 
such  bond  does  not  divest  the  trustee  of  a  legal  estate  once  regularly 
conveyed  to  him :   Gardner  v.  Brown^  21  Wall. 

Accordingly,  when  A.,  of  one  state,  mortgages  by  way  of  trust-deed 
to  B.,  of  another,  lands  in  that  other  in  trust  for  C,  of  this  same  other 
state,  authorizing  B.,  upon  default  in  the  payment  of  the  mortgage-debt, 
to  take  possession  of  the  mortgaged  premises  and  sell  them  upon  certain 
specified  conditions,  B.  is  a  necessary  party  in  any  proceedings  in  the 
nature  of  foreclosure  \  though  by  statute  of  the  state,  B.  may  have  been 
required  to  give  bond  such  as  above  mentioned,  and  may  not  have  given 
it.  And  if  C,  the  creditor,  have  filed  a  bill  for  foreclosure  against  A. 
and  B.,  A.  cannot  transfer  the  case  from  the  state  court  to  the  Circuit 
Court,  under  the  Act  of  July  27th  1866.  The  suit  is  not  one  in  which 
there  can  be  a  final  determination  of  the  controversy,  so  far  as  it  con- 
cerns hinty  without  the  presence  of  B.,  to  whom  the  trust-deed  vas 
made :  Id. 

Usage. 

Mast  not  he  repu^ant  to  Contract  or  Law. — When  a  shipper  and  a 
carrier  of  goods  have  entered  into  a  valid  contract,  the  one  to  load  the 
other's  vessel  with  a  cargo  of  coal,  at  a  specified  port,  and  to  pay  freight 
at  a  certain  rate  per  ton,  and  the  other  to  carry  such  cargo  to  the  place 
of  contract  for  that  price,  a  practice  among  persons  engaged  in  that 
kind  of  business  at  such  place  of  contract,  to  tfeat  such  contract  as 
binding  upon  the  parties  only  as  might  suit  the  convenience  of  either 
of  them,  cannot  be  upheld  as  a  commercial  usage  to  affect  such  written 
contract,  because  of  its  repugnancy  thereto  and  to  the  principles  of 
law :  Randall  et  al.  v.  Smithy  63  Me. 

In  order  that  a  contract  may  be  regarded  as  having  been  made  with 
reference  to  a  usage  of  trade,  such  usage  must  be  certain,  general, 
known,  reasonable  and  not  repugnant  to  the  contract  or  the  rules  of 
law :  Id, 


MERICAN  LAW  REGISTER. 


AUGUST  1875. 


:he  lien  of  warehousemen  and  wharfin- 
gers—its NATURE  AND  EXTENT. 

[jIENS  arising  out  of  bailments  are  of  two  kinds,  the  common- 
lien  and  the  commercial  lien.  The  former  is  specific  only,  as 
the  case  of  common  carriers  and  innkeepers,  vho  are  bound  to 
eive  and  transport  or  entertain,  for  customary  charges ;  and  in 
case  of  artisans,  who  by  their  skill  and  labor  impart  an  addi- 
lal  value  to  the  thing  bailed.  This  common-law  right  of  specific 
1  is  said  to  rest  on  principles  of  natural  equity  and  commercial 
lessity ;  it  prevents  circuity  of  action  and  gives  security  and 
ifidence  to  agents. 

rhe  commercial  or  general  lien,  tho  right  to  retain  for  a  general 
ance  of  account,  exists  in  favor  of  factors  and  some  others  ;  it 
lends  for  its  sanction  upon  the  usages  of  merchants,  is  viewed 
an  encroachment  on  the  common  law,  and  is  said  not  to  be 
ored. 

Warehousemen  and  wharfingers  are  not  bound  to  receive  tho 
>d8  of  another,  nor  yet  can  they  be  said  by  their  labor  and  skill 
impart  an  additional  value  to  the  thing  bailed.  Hence  it  would 
!m  that,  under  the  construction  given  the  terms  labor  and  skill 
this  connection,  this  class  of  hirers  of  custody  derive  no  right  of 
a  from  the  common  law. 

Tkere  is  a  singular  confusion,  among  our  most  eminent  tcxt- 
iters,  on  the  subject  under  consideration.  Prof.  Parsons,  Par- 
is on  Contracts,  III.  268,  says:  "A  wharfinger's  lien  is  both 
roL.  XXm M  (405) 


466  LIEN  OF  WAREHOUSEMEN 

particular  and  general.  His  rights  are  regarded  as  co-extensive 
with  those  of  the  factor."  Warehousemen  are  treated  in  the  same 
connection,  and  are  not  distinguished  from  wharfingers. 

Judge  Story,  Story  on  Bailments,  §§  452-3,  says :  "  The  case 
of  a  wharfinger  does  not  indeed  seem  in  any  respect  distinguishable 
from  that  of  a  warehouseman,  and  it  has  not  in  fact  been  distin- 
guished from  it  in  any  solemn  adjudication.  *****  Whether 
the  class  of  persons  we  are  considering,  that  is,  hirers  of  custody, 
have  a  lien  on  the  thing  for  their  hire,  labor  and  services,  is  a 
matter  upon  which  the  authorities  do  not  seem  agreed,  or  at  least 
do  not  present  rules  to  guide  us.  Upon  general  principles  it 
would  seem  that  they  ought  to  have  a  specific  lien  on  the  thing, 
for  such  hire,  labor  and  services,  like  artisans.  The  question 
whether  they  have  a  general  lien  for  a  balance  of  account  is  quite 
a  different  question,  and  depends  upon  different  principles.  It 
has  recently  been  held  that  warehousemen  have  a  specific  lien, 
although  they  certainly  cannot  be  said  by  their  care  and  skill  to 
have  improved  the  thing  bailed.  The  same  would  seem  to  belong 
to  a  wharfinger." 

Angell  on  Carriers,  §  66,  is  to  the  same  effect  as  the  foregoing 
extracts  from  Story  on  Bailments. 

Chancellor  Kent,  Kent's  Com.,  III.,  §§  635-641,  says:  "This 
right  of  a  particular  or  specific  lien  applies  to  warehousemen  and 
wharfingers.  *  *  *  *  It  was  also  decided  by  Lord  Kenyon,  and 
afterwards  recognised  as  settled  law,  that  a  wharfinger  had  not 
only  a  lien  on  goods  deposited  at  his  wharf,  for  the  money  due  for 
wharfage  of  those  particular  goods,  but  that  he  was  also  entitled 
by  the  general  usage  of  his  trade  to  retain  them  for  the  general 
balance  of  his  account  due  from  the  owner.*' 

In  fine,  while  in  Story  on  Bailments  and  in  Angell  on  Carriers 
the  particular  lien  in  favor  of  the  class  we  are  now  considering  is 
not  considered  sufficiently  settled,  yet  in  Kent's  Commentaries  and 
in  Parsons  on  Contracts  the  wharfinger's  right  of  general  lien  is 
expressly  stated,  and  nowhere,  by  any  of  the  learned  authors,  is 
there  any  allusion  to  a  supposed  distinction  between  warehousemen 
And  wharfingers,  save  in  Story  on  Bailments,  and  then  only  to  be 
refuted. 

In  the  case  of  Bex  v.  Humphrey^  1  McClel.  &  Y.  194,  the 
court,  referring  to  the  two  cases  in  Espinasse's  Reports,  po9^ 
say :  ''  The  wharfinger's  lien  for  a  general  balance  of  account  iB 
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aally  clear  and  decided  as  in  the  caae  of  a  factor."  "After 
ae  cafles,"  eays  Graham,  B.,  "  it  seems  to  me  to  be  infinitely 
I  much  to  be  argued  in  a  court  of  law  that  this  right  of  irharfin- 
rs  is  not  perfectly  clear  and  universally  admitted.  *  *  *  In  my 
perience  I  have  always  considered  the  case  of  a  wharfinger  and 
a  warehonsemau  as  standing  on  the  same  ground."  But  doubt 
Dg  intimated  by  other  of  the  judges  on  the  last  point,  the  case 
3  reserved,  and  afterwards  that  question  was  held  immaterial  to 
!  same. 

The  first  of  the  cases  in  Espinasse's  Reports  was  Naylor  v. 
mgler,  1  Esp.  109.  The  case  was  tried  before  Lord  Kenyon, 
niti  print,  in  1794.  The  plaintifi"  had  purchased  from  one 
jne  twenty-five  hogsheads  of  sugar,  then  lying  in  defendant's 
rehouse,  who  was  a  wharfinger.-  Boyne  was  in  debt  to  the 
fendant,  part  of  which  only  was  on  account  of  the  sugars ;  the 
aainder  was  for  the  balance  of  a  general  account,  for  which  the 
endant  claimed  a  lien,  and  refused  to  deliver  nntil  the  same  was 
id.  The  usage  was  established  by  witness,  and  Lord  Kentok 
d,  "  That  a  lien  from  nsage  was  a  matter  of  evidence ;  the  usage 
the  present  case  has  been  proved  so  often,  it  should  be  const- 
red  a  settled  point." 

Spears  v.  Hartley,  3  Esp.  81,  was  tried  before  Lord  Eldok, 
0  at  nui  priut.  The  case  was  identical  with  Naylor  v.  MongUr. 
rd  Eldon  said :  "  This  point  has  been  ruled  by  Lord  Kenyon, 
i  considered  as  a  point  completely  at  rest.  I  shall  therefore 
Id  it  as  the  settled  law  on  the  subject,  that  he  has  such  a  lien  as 
imed  in  the  present  case." 

The  American  cases  are  few,  and  afford  but  little  satisfaction. 
,ere  is  probably  buta  single  case  directly  upon  the  point.  In 
m  V.  Jetter,  8  Eng.  (13  Ark.  446),  it  was  held  that  ware- 
nsemen  had  only  a  particular  lien ;  the  court  further  say : 
ifarehousemen  cert^nly  have  not  a  general  lien,  authorizing  a 
tention  of  goods  not  only  for  demands  accruing  out  of  the  article 
Ained,  but  for  a  balance  of  accounts  relating  to  dealings  of  a 
e  nature."  But  the  fact  that  in  the  decision  of  that  cause  :;o 
erence  was  made  to  the  cases  in  Espinasse's  Reports  and  the 
e  in  McClel.  &  Y.,  ante,  will  probably  detract  from  its  weight, 
d  leave  its  authority  to  depend  largely  upon  the  reasoning  by 
:icb  it  may  be  maintained. 
In  Steinman  v.  WiUcim,  7  W.  &  S.  466,  it  was  held  that  ware- 
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housemen  were  entitled  to  a  specific  lien ;  that  they  may  deliver  a 
pait  and  retain  the  residue,  for  the  price  chargeable  on  all  the 
goods  received  at  the  same  time  and  under  the  same  bailment. 
Though  the  question  was  not  presented  by  the  case,  the  court  inci- 
dentally assents  to  the  doctrine  of  a  general  lien  in  favor  of  wharf- 
ingers, but  adds  "  that  no  text-writer  has  treated  of  warehouse- 
room  as  a  subject  of  lien  in  any  shape,  and  there  is  no  evidence 
of  a  foundation  for  it/'  The  specific  lien  in  favor  of  the  ware- 
houseman is,  however,  maintained  in  this  case  as  a  common-kw 
lien,  not  dependent  on  commercial  usage.  Said  Gibson,  C.  J.,  in 
the  case  last  cited :  "  We  here  see  (referring  to  Jackson  v.  Cum- 
minSy  5  Mees.  &  Wels.  842)  the  expiring  embers  of  the  primitive 
notion  that  the  basis  of  this  lien  is  intrinsic  improvement  of  the 
thing  by  mechanical  means.  The  truth  is,  the  modern  decisions 
evince  a  struggle  of  the  judicial  mind  to  escape  from  the  Darrow 
confines  of  the  earlier  precedents,  but  without  having  as  yet  estab- 
lished principles  adapted  to  the  current  transactions  and  conve- 
niences of  the  world." 

Whether  it  would  not  have  been  more  logical,  in  the  first 
instance,  to  have  rested  this  lien  on  the  ground  assigned  it  by  the 
learned  Chief  Justice  in  the  case  last  cited,  may  well  admit  of  doubt. 
And  whether  commercial  convenience  would  not  have  been  better 
subserved  by  giving  a  general  lien  in  favor  of  wharfingers  and 
warehousemen  only  for  the  balance  due  them  on  account  of  wharf- 
age or  warehouse  charges,  instead  of  extending  the  lien  to  all 
balances  whatsoever,  it  is  now  too  late  to  inquire. 

The  wharfinger's  lien  is  now  firmly  fixed,  both  in  this  country 
and  in  England ;  it  is  fixed  upon  the  basis  of  a  commercial  usage 
that  has  become  law,  and  it  unquestionably  extends  to  all  balance 
of  account  whatsoever  that  may  be  due  by  the  owner. 

It  would  indeed  tend  to  inextricable  confusion  to  allow  the 
wharfinger's  lien  as  commercial,  and  deriving  its  sanction  from 
usage  only,  and  at  the  same  time  to  maintain  that  of  the  ware- 
houseman as  a  common-law  right. 

In  respect  to  this  right  of  lien,  there  can  be  no  possible  distinct 
tion  in  reason  between  the  wharfinger  and  the  warehouseman,  nor 
is  there  any  to  be  found  in  authority.  While  it  is  true  that  in  the 
first  of  the  cases  in  Espinasse's  Reports,  *^  defendant  was  a  wharf- 
inger having  the  goods  stored  in  his  warehouse,"  and  in  the  other 
is  also  spoken  of  as  a  wharfinger,  yet  it  is  apparent  from  the  text 
of  the  cases  that  no  such  distinction  was  deemed  to  exist. 
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is  to  the  mere  intimation  of  a  doubt  by  a  plurality  of  tli*  Barons 
Rex  V.  Humphrty,  that  we  owe  the  vague  impressiun  of  & 
lible  difference  between  the  lien  of  warehousemen  and  wharf- 
ira.  Ordinarily  the  wharfinger's  charges  accrue  for  the  mere 
ling  over  his  wharves  of  freight,  in  the  loading  and  unloading 
argo ;  he  expends  no  labor  or  skill  upon  the  goods,  and  has 

the  slightest  tenure  of  possession ;  whereas,  in  the  storing  of 
is,  the  warehouseman  has  a  continuous  and  well-defined  pos- 
ioD,  and  bestows  labor  and  skill  upon  them.  However,  we 
i  it,  upon  principle  and  authority,  there  is  no  substantial 
trencc. 

^^hile  the  cases  in  Eapinasse's  Reports  were  determined  at  ni»* 
to,  yet  the  eminence  of  the  jurists  who  presided,  of  the  counsel 
liojed,  with  the  universal  acquiescence  signified  by  the  lapse 
three-quarters  of  a  century  without  their  being  disturbed, 
tther  with  the  confirmation  they  received  in  the  Exchequer 
Pleas  from  Rex  v.  Humphrey,  have  impressed  upon  them  the 
op  of  very  respectable  authority. 

BoBT.  0.  Street. 

iLrisTOM,  Texas. 


RECENT    A  MERICAN     DECISIONS. 
Supreme  Court  of  Vermont. 
JOHN  STANTON  AND  WIFE  p.  HAVERHILL  BRIDGE  CO. 
he  qnetiion  of  Ihe  competeticj  of  ft  foreifin  corporation  lo  he  suad  ig  admitled 
.  general  appearance  from  term  lo  term  and  filing  no  ililatory  plea. 
bridge  corporation,  which  demands  and  reeeivea  ti>lls  of  trarellers,  is  bound  U 
1  iu   bridge  and   approachea   in   aare  condition  for  use,  anJ  cannot  excaso 
f  by  impeaching  ita  own  title  to  maintain  the  aame. 

\!ai3  was  an  action  on  the  case  by  a  toll-paying  traveller  to 
over  damages  for  a  personal  injury  to  the  wife,  accruing  from 
insufficient  condition  of  defendant's  bridge  across  Connecticut 
;r.  The  other  facts  appear  in  the  opinion,  which  was  deli- 
ed  by 

[tEDPtELO,  J. — I.  However  defective  was  the  service  of  this 
iccss,  we  think  the  appearance  of  the  defendant,  by  counsel,  at 
'  first  term,  and  suffering  a  general  continuance  for  that  and  the 
acceding  term  of  the  court,  is  a  waiver  of  all  dilatory  pleas,  and 
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of  all  objection  to  the  service  of  the  writ :  Huntley  v.  Henry  et  al, 
87  Vt.  165;  State  v.  Richmond,  6  Foster  232.  "A  voluntary 
and  general  appearance  in  an  action  not  only  gives  jarisdiction  of 
the  parties,  but  cures  any  irregularity  in  the  service  of  the  pro- 
cess:" CarperUer  v.  Mintumy  65  Barb.  The  defendant's  pica 
does  not  allege  or  claim  that  the  writ  was  not  properly  served,  but 
that  the  defendant,  being  a  foreign  corporation,  existing  and  doing 
business  under  the  laws  of  New  Hampshire,  and  having  no  fran- 
chise or  property  in  this  state,  the  courts  in  this  state  could  not 
take  or  have  jurisdiction  of  the  persons  or  the  subject-matter  of 
this  suit.  The  replication  avers  that  the  defendant  is  the  owner 
of  land  in  this  state,  on  which  the  western  abutment  of  the  said 
bridge  stands,  and  that  the  injuries  complained  of  accrued  by 
reason  of  the  insufficiency  in  that  part  of  said  bridge.  The 
general  appearance,  and  continuance  of  the  case,  without  objection 
to  the  service,  was  a  waiver  of  all  questions  as  to  the  regularity  of 
the  service,  and  a  voluntary  submission  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant.  And  the  facts  averred  in 
the  plea  or  replication  could  neither  give  nor  take  away  such  jaris- 
diction. It  has  often  been  held  that  the  courts  of  this  state  may 
take  jurisdiction  of  a  foreign  corporation  when  properly  impleaded, 
and  that  i  general  appearance  by  an  attorney  gives  such  juris- 
diction :  Hall  V.  Vt.  ^  Mass.  R,  R.  Co.,  28  Vt.  409.  The  case 
of  March  v.  Eastern  R.  R.  Co.,  40  N.  H.  551,  is  a  thorough 
examination  of  this  subject. 

11.  The  more  important  inquiry  is  as  to  the  liability  of  the  de- 
fendant for  damages  occasioned  by  the  insufficiency  of  the  bridge 
at  the  place  of  injury.  This  defendant  had  its  artificial  being  by  j 
an  act  of  the  legislature  of  New  Hampshire,  and  could  not  do  | 
strictly  corporate  acts  without  that  jurisdiction.  But  there  seems 
no  question  that  a  corporation  may  act,  by  its  agents  and  servants, 
beyond  the  limits  of  the  sovereignty  that  created  it :  1  Redfield 
on  Railways  57. 

If  the  liability  of  the  defendant  were  limited  by  the  western 
boundary  of  New  Hampshire,  a  traveller  who  had  paid  toll,  and 
thereby  obtained  defendant's  contract  and  guaranty  for  safe  pas- 
sage across  its  bridge,  would  be  without  remedy  for  injuries 
received  from  defective  planking  in  the  westerly  end  of  the  main 
bridge,  because  the  western  abutment  and  western  end  of  the  main 
bridge  was  without  the  state  of  New  Hampshire  and  within  Ver- 
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mont ;  and  that  would  be  relieving  the  defendant  from  liability  for 
breach  of  its  contract,  implied  by  taking  toll,  and  from  the  duties 
it  had  assumed  to  the  travelling  public,  because  it  occupies,  and 
cannot  discharge  its  proper  functions  without  occupying,  a  portion 
of  the  soil  of  Vermont.  The  defendant  has  occupied  the  land 
within  this  state  for  its  abutment  and  bridge,  and  used  the  same 
for  public  travel,  for  near  forty  years ;  and  continuously  invited 
travel,  for  toll,  over  its  structure,  without  molestation,  under  a 
claim  of  right,  and  with  the  implied  possession  of  the  sovereignty 
of  this  state.  And  there  would  seem  no  good  reason,  in  morals  or 
law,  that  the  defendant  should  be  excused  from  the  performance 
of  its  contract  by  alleging  that  the  duties  it  had  assumed  were 
beyond  its  corporate  functions. 

Joint-stock  companies,  for  mining  and  other  purposes,  and  some- 
times for  mere  mischief,  like  the  ^'  Credit  Mohiliery*  often  have 
their  corporate  life  and  being  from  the  grant  of  one  state,  and 
exercise  their  entire  functions  in  another  state  or  territory ;  yet  its 
contracts  are  binding  on  the  corporation,  though  its  charter 
might  be  vacated,  or  such  acts  enjoined  by  proper  proceedings  in 
equity :  Miller  v.  Uwen,  27  Mo.  509 ;  1  Kedf.  on  Railw.  57,  note. 

The  Boston,  Concord  &  Montreal  R.  R.  Go.  was  created  by  act 
df  the  legislature  of  New  Hampshire,  yet  the  corporation  has  ex- 
tended its  railway  some  one  hundred  miles  into  this  state,  to  a 
junction  with  other  railways  in  this  state,  and  have  been  carrying 
passengers  and  freight  over  that  portion  of  its  road  for  twenty 
years.  The  sovereign  power  of  this  state  was  invoked  in  the  Su- 
preme Court  to  prevent  the  exercise  of  such  rights,  but  without 
avail :  State  v.  B.,  0.  ^  M.  K  R.  Co.,  25  Vt.  443.  Although  it 
is  the  prerogative  right  of  this  state  to  prevent  that  corporation 
from  operating  its  railway  within  this  state,  yet  reason,  justice  and 
all  analogy  would  require  that  such  corporation  should  be  respon- 
sible for  its  contracts  and  the  performance  of  the  duties  which  it 
assumes,  and  that  a  passenger,  who  had  paid  his  fare  from  Concord 
to  Wells  River,  if  injured  by  the  actionable  carelessness  of  the 
corporation,  on  this  portion  of  its  railway,  might  require  it  to 
respond  in  damages.  The  corporation  could  not  be  excused  from 
doing  what,  upon  sufficient  consideration,  it  had  agreed  to  do,  by 
alleging  its  incapacity  to  enter  into  such  a  contract.  In  McCluer 
V.  Manchester  ^  Lawrence  H,  R,  Co.,  13  Gray  124,  the  defendant 
corporation,  existing  under  the  laws  of  New  Hampshire,  received 
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goods  to  carry  from  some  point  in  Massachusetts  to  Manchester, 
N.  H.,  and  the  goods  were  lost,  by  the  carelessness  of  the  carriers, 
in  Massachusetts.  The  defendant  alleged  in  defence  that  it  had 
no  legal  capacity  to  contract,  or  become  responsible  as  earners, 
without  the  state  of  New  Hampshire.  The  court  (Hoar,  J.)  held 
otherwise,  and  said,  '^  they  were  in  actual  possession  and  me  of  the 
road,  without  obstruction  from  the  Commonwealth;  and  they 
received  the  plaintiff's  property,  and  agreed  that  it  should  be 
safely  kept  and  transported  to  its  destination.  It  is  no  answer  to 
a  breach  of  that  agreement  to  deny  the  validity  of  their  own  con- 
tract.*' So  this  defendant,  for  good  consideration,  agreed  to  gire 
safe  passage  to  the  plaintiff  upon  its  bridge  across  Connecticut 
river ;  and  if  plaintiff  was  injured  by  the  neglect  of  defendant  to 
keep  and  maintain  its  bridge  in  safe  condition,  it  is  neither  a  just 
nor  legal  response  to  such  claim  to  damages  for  this  broken  con- 
tract and  wrong  to  such  traveller,  to  aver  that  there  is  doid^t  about 
defendant's  right  to  occupy  the  land  on  which  the  bridge  rests. 
As  between  the  traveller  and  the  defendant,  the  former  has  no 
concern  with  the  defendant's  right  or  title ;  it  is  enough  that  the 
corporation  was  in  possession  and  the  traveller  paid  for  the  use  of 
the  bridge.  But  it  is  insisted  that  the  place  where  the  injury 
occurred  is  outside  the  bridge.  The  place  of  injury  was  in  the 
inclined  planking,  about  four  feet  wide,  descending  from  the  level 
flooring  of  the  main  bridge  to  the  road-bed  made  of  earth.  This 
was  fastened  to  the  main  structure  by  spikes,  and  the  roof  of  the 
bridge  extended  over  and  beyond  it.  It  was  the  transit  platform 
from  the  main  framework  of  the  bridge  to  land,  made  by  defendant 
when  the  bridge  was  constructed  in  1834,  and  maintained  and  used 
by  defendant  for  toll-paying  passengers  ever  since ;  and  without 
this  or  some  similar  provision,  it  is  evident  that  travellers  could 
not  pass  and  repass  with  facility  or  safety.  The  bridge  was  im- 
perfect without  it. 

III.  It  is  insisted  that  this  portion  of  the  bridge  is  upon  and 
over  the  highway,  as  established  by  law  in  the  town  of  Newburv, 
in  this  state.  The  record  of  the  highway  as  established  is  as 
follows,  viz. :  ^'beginning  at  the  westerly  end  of  the  planking  in 
the  main  bridge  over  Connecticut  river  (it  being  understood  and 
agreed  that  the  proprietors  of  said  bridge  always  keep  in  repair 
the  wharfing  by  them  made)." 

It  would  seem  that  the  bridge  and  wharfing  had  been  made  and 
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completed  when  the  highway  to  meet  it  was  established ;  and  as 
between  the  town  of  Newbury  and  the  defendant,  the  latter 
assumed  to  keep  the  wharfing  to  the  bridge  in  repair.  Whether 
the  defendant  would  be  liable  to  a  traveller  for  an  injury  by  reason 
of  an  insufficient  wharfing,  or  for  the  want  of  a  railing  on  the 
approaches  to  the  bridge,  being  a  portion  of  the  structure  which 
the  defendant  is  bound  to  keep  in  repair,  and  for  the  use  of  which 
toll  was  taken,  the  case  does  not  require  us  to  discuss  or  decide. 

This  apron  of  the  bridge  was  essentially  a  part  of  the  bridge. 
It  was  constructed  with  and  as  a  part  of  it  in  1834.  It  has  ever 
been  made  fast  to  the  framework  of  the  bridge.  It  is  necessary  to 
enable  travellers  to  pass  to  the  wharfing  and  upon  the  highway. 
It  is  a  necessary  part  of  the  structure  to  enable  travellers  to  pass 
from  the  highways  of  one  state  to  those  of  another,  for  which  pur- 
pose the  defendant  was  incorporated,  and  for  the  use  of  such  struc- 
ture the  defendant  has  for  the  last  forty  years  taken  toll. 

The  fact  that  a  portion  of  such  structure  is  over  a  highway,  even 
if  such  highway  were  established  without  any  condition  that  de- 
fendant should  ever  keep  it  in  repair  for  the  safety  of  travellers,  is 
no  reason  why  defendant  should  not  perform  its  contracts  or  dis- 
charge the  duties  it  had  assumed. 

In  Davis  v.  Lamoille  Plank  Road  Co,^  27  Vt.  604,  it  appeared 
that  the  defendant,  in  constructing  its  plank  road,  had  occupied 
the  established  highway  in  the  town  of  Scowe.  By  contract  with 
8aid  town,  the  company  had  agreed  to  protect  the  town  from  all 
damages  occasioned  to  travellers  by  reason  of  an  insufficient  road. 
The  corporation  defended  on  the  ground  that  the  town  were  alone 
liable ;  but  the  court  held  otherwise.  And  Chief  Justice  Red- 
field,  in  giving  the  opinion  of  the  court,  says :  ^^  If  it  could  be 
maintained  (which  we  think  it  could  not)  that  the  town  of  Stowe 
were  liable  for  giving  up  their  highway  before  the  defendants  had 
built  a  proper  plank  road,  it  would  not  excuse  the  defendants,  after 
opening  their  road  and  taking  tolls ;  *  *  the  liability  to  pay  tolls 
is  a  consideration  for  the  undertaking,  on  the  part  of  the  corpora- 
tion, to  furnish  a  safe  road  for  the  use  of  the  travellers  as  an 
equivalent.  It  is  the  same  in  principle  as  any  other  contract 
where  service  is  performed  for  pay.  There  is  an  implied  under- 
taking, from  the  general  rules  of  law  applicable  to  such  subjects, 
that  the  person  undertaking  such  service,  whether  it  be  a  natural 
or  artificial  person,  shall  perform  it  faithfully." 
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The  claim  of  the  defendant,  that  it  intruded  itself  apon  another's 
right,  and  assumed  duties  which  belonged  to  another  to  perform,  is 
no  excuse  for  not  performing  its  contracts  and  discharging  the 
duties  which,  for  pay,  it  had  assumed.  Such  a  defence  is,  as 
Judge  Hoar  well  says,  in  13th  Gray,  supra,  ^'  like  an  innkeeper 
sued  for  lost  luggage,  alleging  in  defence  that  his  landlord  was 
without  legal  titk,  and  therefore  he  was  keeping  inn  without  legal 
right.** 

An  eminent  public  man  in  this  state,  construing  the  statute 
strictly,  as  town  auditor,  rejected  the  charge  of  the  overseers  for 
the  expense  of  the  burial  of  a  town  pauper,  on  the  ground  that  the 
statute  provides  for  the  ^^ support,*'  and  not  the  burial  of  the  town's 
poor ;  that  it  was  a  provision  for  the  living,  and  not  the  dead.  It 
is  difficult  to  find  fault  with  this  logic.  But  when  the  end  and 
purpose  of  the  statute  is  considered,  that  decision,  subjected  to  the 
analysis  of  the  average  common-sense  layman,  would  seem  unrea- 
sonable and  absurd.  This  corporation  was  authorized  to  build  and 
keep  in  repair  a  bridge  across  a  river,  which  was  the  dividing 
boundary  of  two  states,  and  take  tolls,  and  nothing  more.  But 
when  it  is  considered  that  the  end  and  purpose  of  the  grant  was  to 
afford  a  feasible  and  safe  transit  from  the  highways  of  one  state  to 
the  other,  for  teams  and  travellers,  and  that  defendant  constnicted 
this  appendage  to  its  bridge  structure,  and  made  it  fast  to  the 
bridge  and  under  its  roof,  and  maintained  and  used  it,  and  invited 
travel  over  it  for  pay,  and  that  for  forty  years,  with  his  right  un- 
challenged, as  a  means  of  transit  from  the  highways  of  one  state 
to  the  other,  as  between  the  corporation  and  the  traveller  and 
patrons  who  had  paid  toll,  the  defendant  should  be  held  respon- 
sible for  the  reasonable  safety  of  the  means  provided  for  such 
passage. 

We  find  no  error,  and  the  judgment  of  the  County  Court  is 

affirmed. 


The  opinion  in  this  case  seems  to  rest 
upon  sach  unquestionable  grounds  that 
we  fear  anything  we  may  add,  by  way 
of  comment  or  annotation,  will  hare  the 
appearance  of  an  attempt  to  fortify  what 
does  not  require  it.  But  this  being  one 
of  a  class  of  cases  considerably  numer- 
ous in  the  courts,  and  to  some  extent  in 
the  reports,  where  the  profession,  and 


sometimes  the  courts  even,  seem  to  feel 
special  satisfaction  in  derising  some 
plausible  grounds  for  defeating  the  plain- 
tiflfs  claim,  contrary  to  its  general  eqaity 
and  justice,  as  if  it  were  eridence  of 
uncommon  firmness  in  adhering  toprio- 
ciples  at  the  expense  of  justice,  we  may 
be  justified  in  adding  our  testimooT,  ai 
we  have  often  done  before,  in  fsvor  of 
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followinf;  the  general  obTions  Jattice  of 
a  case,  where  there  are  no  invincible  ob« 
stacles  of  a  technical  character  in  the 
way,  and  of  showing  our  keenness  of 
wit,  if  anywhere,  rather  in  overcoming 
technical  obstractions  than  in  conjuring 
them  op. 

1 .  There  aeemt  to  be  no  fair  groand 
in  this  case  to  claim  that  the  place 
where  the  defect  existed  which  caosed 
the  injury,  was  not  properly  treated  at 
a  portion  of  the  defendants'  bridge.  It 
was  in  a  portion  of  the  platform  or  pas- 
sage from  the  main  bridge  to  the  road, 
which  was  constructed  of  planks  and 
fastened  by  the  defendants  to  the  main 
structure  of  the  bridge  with  spikes ; 
and  was  under  the  cover  of  the  bridge. 
This  would  seem  to  be  a  sufficient  estop- 
pel upon  the  defendants,  to  show  that 
they  could  not  deny  it  being  part  of  the 
bridge.  As  between  the  defendants  and 
the  town,  it  seems  very  obvious  that  this 
place  came  fairly  within  the  portion  of 
the  highway  or  bridge  which  it  was  the 
defendants'  duty  to  maintain.  But  this 
is  in  fact  wholly  immaterial,  as  between 
the  panies  to  this  action.  If  the  de- 
fendants took  toll  of  the  plaintiff  for  the 
use  of  their  bridge,  it  was  wholly  imma- 
terial whether  they  did  it  rightfully  or 
not,  as  between  them  and  other  parties. 

It  is  settled,  by  a  uniform  current  of 
decisions,  since  the  date  of  the  common 
law  almost,  that  any  one  in  the  posses- 
sion and  use  of  permanent  property 
must  keep  it  in  a  safe  condition,  so  as 
not  to  cause  injury  to  those  whom  he 
allows  to  use  it  or  to  come  upon  it. 
The  rule  has  been  applied  to  mere  stran- 
gers, who  paid  nothing  for  the  use  of 
the  same :  Barnes  v.  Wardf  2  Carr.  k 
K.  661.  And  the  rule  applies  with  spe- 
cial force  where  the  party  pays  a  toll  for 
the  use  of  a  turnpike  or  plank  road : 
Randall  v.  Cheshire  Tump.  Co.,  6  N. 
H.  147 ;  Townshend  v.  Susquehanna 
Tump.  Co.f  6  Johns.  90 ;  Davis  v. 
Lamoille  Co.  P.  Road  Co.,  27  Vt.  602. 
This  question  was  very  extensively  and 


learnedly  examined  in  the  House  of 
Lords,   not  many  years  back,  in  The 
Mersey  Docks  fr  Harbor  Co.  v.   Gibbs, 
Law  Rep.  1  Ho.  Lds.  93  $  s.  c.  12  Jur. 
N.  8.  571,  where  it  was  held  that  the 
plaintiffs,  although  merely  a  public  com- 
pany, created  for  building  and  maintain- 
ing their  works,  for  public  use,  and  de- 
riving no  private  emolument  from  the 
tolls  collected  for  the  building  and  re- 
pair of  these  docks,  were  nevertheless 
responsible  for  any  injury  suffered  by 
any  one  in  such  use  through  default  of 
repair,  which  defendants  ought  to  have 
made.     And  in  the  very  recent  case  of 
Winch  V.  The  Conservators  of  the  Thames^ 
L.  R.  9  C.  P.  378,  it  was  held  that  the 
mere  fact  of  keeping  open  the  tow-path 
on  the  upper  Thames,  and  inviting  tra- 
vellers to  use  it  for  a  toll,  imposed  the 
duty  upon  the  defendants,  as  a  public 
company,  to  keep  the  same  in  safe  re- 
pair throughout  its  whole  extent,  or  else 
to  give  warning  of  any  existing  defects. 
These  public  companies,  in  the  last  two 
cases,  were  held  liable  to  the  same  ox- 
tent  as  private   companies  doing  the 
same  thing.     The  cases  are  too  numer- 
ous to  require  further  citation  to  show 
that  all  turnpike  or  bridge  companies 
taking  toll  for  the  use  of  their  roads  or 
bridges,  are  responsible  for  all  injuries 
suffered  by  travellers  through  any  de- 
fects or  want  of  repair  in  such  structures. 
2.  But  it  seems  to  have  been  claimed 
iu  this  case  that  the  defendants  might 
excuse  themselves  by  showing  that  they 
did  not  hold  any  legal  title  to  maintain 
their  bridge  beyond  the  line  of  New 
Hampshire.    They  seemed  to  have  ob- 
tained title  to  the  land  upon  which  the 
portion  of  the  bridge  in  Vermont  stood, 
and  to  have  maintained  the  strnctnre 
upon  it,  and  used  it  as  a  portion  of  their 
toll-bridge  for  nearly  forty  years,  more 
than  twice  the  term  of  the  Statute  of 
Limitations  in  that  state  upon  rights  of    * 
entry  upon  land.     This  was  no  doubt 
perfect  title  as  against  all  but  the  state, 
and  would  probably  have  barred  even 
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the  state  from  any  proceeding  to  obtain 
a  forfeiture  of  the  right  to  maintain  tl^t 
portion  of  the  bridge  which  was  in  Ver- 
mont, upon  the  ground  of  a  presumptive 
grant  by  the  state  from  such  long  acqui- 
escence. 

But  without  assuming  that  point,  it 
is  well  settled  that  no  such  company, 
exercising  the  functions  of  granting 
passage  for  toll,  whether  a  bridge  or 
turnpike  company,  or  a  railway  com- 
pany, can  escape  from  their  otherwise 
legal  responsibility  on  the  ground  of 
holding  any  portion  of  their  structures 
by  a  defective  title  as  against  the  slate : 
Feital  v.  Middlesex  /2y.,  109  Mass.  398  ; 
^fcClure  V.  M.  ^  L.  Ry,,  13  Gray  124 ; 
Bissell  V.  Mich,  So,  ^  N.  Ind.  By.,  22 
N.  Y.  258.  But  the  rule  may  be  carried 
much  further.  The  plaintiff  is  not 
bound,  in  order  to  recover  damages  for 
an  injury  sustained  in  such  case,  through 
the  negligence  of  companies  in  posses- 
sion of  turnpikes,  bridges  or  railways, 
and  demanding  tolls  for  the  use  of  the 
same,  to  prove  that  the  defendants  were 
rightfully  entitled  to  receive  such  tolls. 
The  fact  that  the  defendants  exercised 
the  functions  of  owners,  and  received 
the  lawful  emoluments  as  such,  is  con- 
clusive evidence  against  them  that  this 
was  done  rightfully.  To  suppose  the 
contrary,  involves  an  absurdity  that  few 
men,  not  largely  schooled  in  dialectic 
refinements,  could  seriously  entertain. 
If  one  should  ride  a  horse  over  a  child 
in  the  street  and  seriously  injure  it 
through  mere  carelessness,  or  allow  one 
to  enter  his  premises  and  fall  down  a 
trap-door  not  properly  secured,  we 
should  never  expect  him  to  attempt  to 
defend  himself  on  the  ground  that  he 
had  not  yet  acquired  full  and  perfect 
title  to  the  horse  or  the  farm.  But 
when  we  come  to  apply  the  same  rea- 
soning to  a  public  company,  there  seems 
to  be  something  which  renders  it  more 
plausible  to  allow  such  a  defence  than 
in  the  case  of  natural  persons.    We  con- 


fess our  inability  to  comprehend  wherein 
the  difference  lies. 

3.  But  in  regard  to  the  claim  that 
the  suit  should  have  been  against 
the  town,  if  it  could  be  clearly  shown 
that  the  town  had  assumed  to  extend 
their  highway  over  the  place  wbero 
the  injury  occurred,  and  thus  made 
themselves  primarily  responsible  for  its 
repair,  which  seems  to  us  not  even  a 
plausible  construction  or  contention,  in 
this  case  there  would  probably  be  some 
who,  under  such  an  assumption,  might 
think  the  action  should  have  been 
brought  against  the  town.  But  so  long 
as  the  injury  occurred  upon  the  bridge 
and  its  necessary  approaches,  which  con- 
stitutes the  entire  structure  for  which  toll 
was  demanded  by  and  paid  to  the  defend- 
ants, they  would  be  estopped  to  denj  in 
the  action  that  it  was  their  bridge,  or  to 
claim  that  its  maintenance  and  support 
rested  upon  any  other  person,  Dstnral 
or  artificial.  And  it  would  make  no 
difference  in  the  result  if  there  were  no 
equitable  estoppel  upon  the  defendanu 
in  regard  to  recognising  their  responsi- 
bility for  the  safe  condition  of  the  entire 
structure  for  which  they  received  toll  of 
the  plaintiff,  and  it  were  allowable  to 
prove  in  the  action,  that  some  town  or 
towns,  or  some  one  else,  either  in  Ver- 
mont or  New  Hampshire,  were  eqoallr 
responsible  with  the  defendants,  either 
jointly  or  independently,  for  keeping 
the  entire  bridge  in  repair,  since  it 
would  impose  no  obligation  upon  the 
plaintiffs  to  go  against  such  parties  and 
not  against  defendants.  It  is  no  defence 
that  other  parties  are  equally  liable  for 
the  same  neglect  or  wrong  for  which  de- 
fendants are  sued  :  Richer  v.  Fnematij  11 
Am.  Law  Reg.  N.  S.  692  ;  Colt,  J., 
in£a/on  v.  JE^.  f-  L,  Ry.,  U  Allen 500; 
Burrows  v.  M.  G.  i  C,  Co.,  L.  R.  5 
Exch.  67  ;  8.  c.  7  Id.  90.  So  that  in 
any  view  we  are  able  to  take  of  the 
case  it  seems  to  rest  upon  most  unqoes- 
tionable  grounds. 

L  F.  B. 
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An  aunt  of  the  respondent,  with  whom  she  lived  and  to  whom  bj  her  will  she 
had  given  all  her  property,  apon  her  death-bed  desired  to  change  her  will  and  give 
a  certain  piece  of  real  estate  to  a  niece,  and  had  a  codicil  prepared  for  that  pur- 
pose. Before  signing  the  codicil,  she  wished  to  secure  the  consent  of  the  respon- 
dent to  the  change  and  had  him  called  in  for  the  purpose.  After  hearing  her,  he 
replied  that  she  was  weak  and  that  she  need  not  trouble  herself  to  sign  the  codicil, 
but  that  he  would  deed  the  property  to  the  niece  and  carry  out  her  wishes.  Trust- 
ing in  his  promise,  she  did  not  change  her  will.  After  her  death,  the  respondent 
refused  to  convey  to  the  niece.  On  a  bill  in  equity  brought  by  her  to  compel  him 
to  convey,  it  was  held  that  he  took  the  property  under  a  trust  for  her,  which  a  court 
of  eqnity  would  enforce. 

And  held,  too,  that  the  case  was  one  of  fraud,  it  being  clearly  inferable  from 
his  refusal  to  convey  after  the  death  of  the  testatrix,  that  he  made  his  promise  to 
her  with  an  intention  not  to  perform  it. 

The  procuring  of  property  upon  a  promise  which  the  party  at  the  time  does  not 
intend  to  perform,  is  a  fraud.  And  it  makes  no  difference  whether  the  property 
is  real  or  personal. 

Bill  in  equity  to  compel  the  conveyance  of  real  estate.  The 
following  facts  were  found  by  a  committee : 

The  petitioner  is  a  niece,  and  the  respondent  is  a  nephew,  of 
Frances  M.  Hayden,  who  died  September  3d  1870. 

On  the  27th  of  May  1863,  Mrs.  Hayden  made  a  will,  by  whidh 
she  gave  all  her  property  to  the  respondent,  which  will,  after  her 
death,  was  proved  as  her  last  will  and  testament. 

At  the  time  of  her  death,  she  was  the  owner  of  one-half  of  a 
dwelling-house  and  lot,  worth  $750,  being  the  property  in  dispute 
between  the  parties.  She  also  owned  other  property,  and  left  an 
estate,  real  and  personal,  after  paying  all  charges,  amounting  to 
$2640.  From  1863  to  the  time  of  her  death,  she  was  an  inmate, 
most  of  the  time,  of  the  respondent's  family.  But  she  was  not  a 
pecuniary  burden  to  him.  At  times,  especially  when  ill,  she  went 
to  her  own  house  (which  was  in  the  same  yard  with  the  respon- 
dentia), and  was  cared  for  to  some  extent  by  the  petitioner  and  her 
mother.  For  such  services  during  her  last  sickness  the  petitioner 
has  been  allowed  her  claim  by  the  commissioners  on  the  estate,  as 
hereinafter  stated. 

About  two  weeks  before  her  death,  Mrs.  Hayden  desired  and 
intended  to  give  to  the  petitioner  her  part  of  the  dwelling-house, 
and  to  change  her  will  accordingly,  but  was  unwilling  to  do  so 
without  the  consent  of  the  respondent.     The  petitioner  thereupon 
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caused  a  codicil  to  be  prepared  giving  to  the  petitioner  the  dwelling- 
house.  This  codicil  was  presented  to  testatrix,  upon  which  she, 
without  signing  it,  expressed  a  desire  to  see  the  respondent.  The 
respondent  was  then  called  into  the  room,  and  she  informed  him 
that  she  wanted  to  give  her  half  of  the  dwelling-house  to  the  peti- 
tioner, if  he  was  willing,  and  asked  him  if  he  was  willing,  saying 
again  that  she  wanted  to  do  so.  The  respondent  replied  that  she 
was  weak,  and  that  she  need  not  trouble  herself  to  sign  the  paper, 
but  that  he  would  deed  the  property  to  the  petitioner,  and  would 
do  just  as  she  wanted  to  have  him.  The  testatrix  expressed  her- 
self satisfied  that  the  respondent  would  do  as  he  agreed,  and  did 
not  sign  the  codicil.  This  interview  was  on  Sunday,  about  2 
o'clock  in  the  afternoon.  Mrs.  Hayden  was  at  that  time  capable 
of  making  a  will. 

The  respondent  was  the  executor  of  her  will,  and  as  such  repre- 
sented her  estate  to  be  insolvent,  and  it  was  settled  as  an  insolvent 
estate. 

The  petitioner  presented  to  the  commissioners  on  the  estate  a 
claim  for  $1300.  It  was  a  part  of  her  claim  that  she  should  be 
allowed  a  sum  equal  to  the  value  of  the  dwelling-house,  on  the 
ground  of  an  alleged  promise  by  Mrs.  Hayden  that  she  would  give 
it  to  her.  This  claim  was  rejected  by  the  commissioners  on  the 
ground  that  it  was  not  within  their  jurisdiction.  But  they  allowed 
the  sum  of  $150  for  services  in  taking  care  of  the  deceased  daring 
her  last  sickness.  The  sum  thus  allowed  was  about  $65  more  than 
the  services  were  worth  ;  but  the  commissioners  allowed  it  in  con- 
sideration of  the  circumstances  and  condition  of  the  parties,  hoping 
thereby  to  avoid  litigation. 

After  the  death  of  Mrs.  Hayden,  the  petitioner  demanded  of 
the  respondent  that  he  should  execute  to  her  a  deed  of  the  pre- 
mises in  question ;  but  he  refused,  and  has  ever  since  refused  to 
do  so.  The  respondent  is  now  in  possession  of  the  property,  claim- 
ing it  as  his  own,  and  denying  that  the  petitioner  has  any  rights 
or  interest  therein. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of  the 
court. 

Chadwicky  for  the  petitioner.  —  1.  The  respondent  holds  the 
property  as  trustee  for  the  petitioner.  One  who  fraudulently 
procures  a  bequest  to  be  made  to  him  by  a  promise  as  to 
the   use   of  the   legacy,  will   be   held   a  trustee  for  such  use: 
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Church  V.  Rulandj  64  Penn.  St.  R.  482;  1  Story  Eq.  Jur. 
§§  252,  266 ;  2  Id.  §  781 ;  1  Jarman  on  Wills  346.  And 
it  makes  no  difference  in  principle  whether  one  procures  a  be- 
quest to  be  made  to  him,  or  whether,  a  bequest  having  been 
made  to  him,  he  prevents,  by  a  promise,  the  execution  of  a  codicil 
giving  the  property  to  another.  In  equity,  fraud  includes  all  acts, 
omissions  and  concealments  by  which  an  undue  and  unconscientious 
advantage  is  taken  of  another :  Story  v.  Norwich  ^  Worcester  M. 
R.  Co.^  24  Conn.  118.  If  a  committee,  without  expressly  finding 
fhaud,  report  facts-  from  which  an  inference  of  fraud  is  unavoidably 
made,  the  court  will  treat  the  transaction  as  fraudulent :  Id.  The 
rule  is,  that  when  the  facts  are  ascertained  by  the  report  of  a  com- 
mittee, the  existence  of  legal  fraud  is  a  question  of  law  on  facts 
and  intents :  Pettihone  v.  Stevens^  15  Conn.  26 ;  Brainerd  v. 
Brainerd,  Id.  576  ;  Lavette  v.  Sage^  29  Id.  588.  The  facts  found 
in  this  case  show  a  clear  case  of  fraud. 

2.  But  if  there  was  no  fraud,  there  was  a  trust.  Property 
given  to  one  person  to  be  delivered  to  another,  is  held  by  him  in 
trust:  2  Story  Eq.  Jur.,  §§  1041,  1196,  1197,  1201.  And  land 
conveyed  by  deed  or  any  instrument  for  the  benefit  of  a  third 
person,  id  held  in  trust.  Such  trust  may  be  proved  by  parol,  and 
equity  will  enforce  it :  Crocker  v.  Higgins,  7  Conn.  342  ;  Parsons 
T.  Camp^  11  Id.  528;  Baxter  v.  Qatfj  14  Id.  119;  Church  v. 
Sterling,  16  Id.  388 ;  Collins  v.  Tillou,  26  Id.  875. 

3.  A  person  for  whose  benefit  an  agreement  is  made,  though 
not  a  party  to  the  agreement,  may  maintain  a  suit  in  chancery  for 
its  specific  performance :  Crocker  v.  Higgins,  7  Conn.  342. 

Culver  and  WameVj  for  the  respondent. — The  petition  pro- 
ceeds upon  the  ground  that  the  statute  which  requires  wills 
to  be  in  writing,  would  have  been  complied  with,  but  for  the 
promise  of  the  respondent  to  deed  the  property  to  the  peti- 
tioner. We  admit  that,  in  cases  o{  fraud,  equity  will  relieve 
against  the  express  words  of  the  statute.  But  to  constitute  such 
fraud,  there  must  be  deceit  or  misrepresentation,  by  means  of 
which  the  respondent  obtained  the  devise,  which  would  otherwise 
have  gone  to  the  petitioner.  It  must  be  deceit  or  misrepresenta- 
tion, as  distinguished  from  a  mere  breach  of  promise,  however 
wrongful :  2  Lead.  Cas.  in  Equity  708  ;  Montacute  v.  Maxwell,  1 
P.  Wms.  618 ;  2  Story  Eq.  Jur.,  §  781 ;  Church  v.  Buland,  64 
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Penn.  St.  R.  432.  It  is  found  that,  "  about  two  weeks  before  her 
death,  Mrs.  Hayden  desired  and  intended  to  give  to  the  petitioner 
her  part  of  the  dwelling-house,  and  to  change  her  will  accord- 
inglj,  but  was  unwilling  to  do  so  without  the  consent  of  the  re- 
spendent."  Thus  it  is  plain  that  the  intention  and  desire  of  the 
deceased  were  conditioned  upon  the  consent  of  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Park,  C.  J. — This  case  is  clearly  one  of  fraud.  We  have  held 
on  the  present  circuit  [Ayres  v.  French^  not  yet  reported),  in 
accordance  with  numerous  decisions,  that  whosoever  buys  personal 
property  with  a  preconceived  intention  not  to  pay  for  it,  is  guilty 
of  fraud.  This  case  is  similar  in  principle.  It  matters  but  little 
whether  the  property  is  real  or  personal  estate.  Whosoever  bays 
real  estate  with  a  preconceived  secret  intention  not  to  pay  for  it, 
but  to  cheat  the  grantor  out  of  it,  is  as  much  guilty  of  fraud  as  he 
would  be  if  the  property  was  personal  estate.  Apply  this  principle 
to  the  case  we  have  in  -hand.  The  property  in  controversy  b^ 
longed  to  Frances  M.  Hayden,  and  while  it  was  yet  hers  to  be  dis- 
posed of  as  she  pleased,  she  informed  the  respondent  that  she 
desired  to  give  it  to  the  petitioner  if  he  was  willing,  and  asked  him 
if  he  was  willing,  again  expressing  her  desire  so  to  give  it  A 
codicil  to  her  will  had  been  at  this  time  prepared  and  laid  before 
her  ready  to  be  executed.  The  respondent  knew  by  the  inquiry 
and  by  the  preparation  what  her  purpose  was.  She  had  pre- 
viously, by  a  duly-executed  will,  given  all  her  property  to  the  re- 
spondent. He  knew  now  that  she  had  changed  her  mind,  and  iras 
about  to  give  the  real  estate  in  question  in  legal  form  to  the  peti- 
tioner, but  that  she  desired  his  consent  to  the  change,  if  it  could 
be  obtained.  He  immediately  resorted  to  deception.  He  substan- 
tially expressed  his  entire  assent  to  the  change,  but  suggested  the 
mode  in  which  it  would  best  be  accomplished  in  her  weak  condi- 
tion. He  said  in  effect,  let  me  take  the  property,  as  you  have 
already  willed  it  to  me,  and  when  it  comes  into  my  hands,  I  will 
deed  it  to  the  petitioner,  and  in  that  way  your  present  desire  with 
regard  to  the  disposition  of  the  property  will  be  carried  out,  as 
much  as  it  would  be  by  executing  the  codicil ;  therefore  in  your 
weak  condition  do  not  trouble  yourself  about  it.  She  was  satisfied 
that  the  petitioner  would  have  the  property  in  the  way  proposed, 
and  80  expressed  herself,  and  consequently  the  codicil  was  left 
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onexecutcd ;  or,  in  other  words,  she  let  him  have  the  property  on 
his  promise  to  convey  it  to  the  petitioner. 

Now  it  is  a  presumption  of  law  that  a  party  intends  to  do  what 
m  fact  he  does ;  and  the  fact  appearing  in  the  case  that,  after  the 
property  came  into  the  hands  of  the  respondent,  ho  at  all  times 
absolutely  refused  to  convey  it  to  the  petitioner,  it  must  be  that 
during  some  period  of  time  previous  to  his  first  refusal  he  must 
have  so  intended ;  and  inasmuch  as  there  is  nothing  in  the  case 
which  goes  to^show  a  different  intention  at  any  previous  time,  it  is 
reasonable  to  presume  that  this  intention  existed  during  the  short 
period  of  time  that  had  intervened  since,  the  promise  was  made, 
and  existed  at  the  time  it  was  made ;  from  which  it  follows  that  the 
promise  was  made  in  bad  faith,  with  the  dishonest  intention  to  do 
what  he  afterwards  did.  If  this  was  so,  then  the  case  is  clearly 
one  of  fraud.  It  is  the  case  of  one  obtaining  the  conveyance  of 
property  by  a  promise,  which  he  has  no  intention  at  the  time  to 
fulfil. 

But  it  is  unnecessary  to  pursue  this  question  of  fraud,  for  the 
case  otherwise  is  palpably  one  where  the  respondent  holds  the  pro- 
perty in  trust  for  the  petitioner,  whether  he  made  the  promise  in 
good  or  bad  faith.  If  A^  knowing  that  B  is  about  to  convey 
certain  real  estate  to  C,  which  the  latter  has  purchased  of  him, 
should  say  to  -B,  *'  Convey  the  property  to  me  and  I  will  convey 
it  to  (7,"  and  B  should  accede  to  the  request,  and  convey  the  pro- 
perty to  Ay  no  one  would  question  but  that  A  would  hold  the 
property  in  trust  for  (7.  Is  this  case  any  different  in  principle  ? 
Mrs.  Hayden  was  on  the  point  of  giving  this  property  to  the  peti- 
tioner by  the  execution  of  a  codicil  to  her  will,  which  had  been 
prepared.  The  respondent  knowing  the  fact,  said  to  her  in  effect, 
"  Let  me  have  the  property  by  the  will  you  have  already  executed 
and  I  will  convey  it  to  the  petitioner."  The  respondent  by  this 
promise  obtained  the  property.  It  would  seem  that  no  argument 
need  be  made  to  show  that  he  holds  it  in  trust. 

But  it  is  said  that  she  did  not  intend  to  execute  the  codicil 
unless  the  respondent  was  willing  that  she  should  do  so.  We  do 
not  so  understand  the  report  of  the  committee.  But  grant  that  it 
was  so ;  did  he  not  in  the  plainest  and  most  unmistakable  language 
give  her  to  understand  that  he  was  willing  ?  What  did  she  desire 
to  have  done  ?  She  wanted  the  petitioner  to  have  the  property. 
What  request  did  she  make  of  the  respondent  ?     She  asked  him 
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if  he  was  willing  that  the  petitioner  shoald  have  it.  Whether  the 
conveyance  was  to  be  made  in  one  form  or  another  was  of  no  con- 
sequence, and  formed  no  part  of  the  substance  of  the  inquiry, 
although  ho  took  it  for  granted  that  she  intended  to  do  it  by  exe- 
cuting the  codicil  that  lay  before  her,  which  was  in  fact  her  inten- 
tion. What  reply  did  he  make  ?  He  said  that  she  was  weak,  that 
she  need  not  trouble  herself  to  sign  the  paper  (meaning  the  oodicilj, 
that  he  would  deed  the  property  to  the  petitioner,  and  would  do 
just  as  she  wanted  to  have  him  ;  that  is,  I  will  do  just  what  pu 
ask  my  consent  to  have  done ;  therefore  do  not  trouble  yourself  in 
your  weak  condition  to  execute  the  codicil.  If  this  language  does 
not  convey  a  consent  that  the  petitioner  should  have  the  property, 
then  language  in  any  form  of  words  would  fail  to  express  the  idea. 

It  follows,  therefore,  that  the  respondent  obtained  the  property 
in  question  by  his  promise  to  convey  the  same  to  the  petitioner, 
and  consequently  we  think  he  is  bound  in  equity  and  good  con- 
science to  make  the  conveyance. 

We  advise  the  Superior  Court  to  grant  the  prayer  of  the 
petition. 


The  foregoing  case  is  decided  upon  a 
clearly-established  rule  of  law,  that 
where  the  devisee  of  an  estate  induces 
the  testator  to  omit  making  farther  tes- 
tamentary disposition  of  the  estate  so 
devised,  by  representing  that  he  will  dis- 
pose of  the  estate  so  devised  in  a  par- 
ticular manner  in  conformity  with  the 
wishes  of  the  testator  expressed  to  the 
devisee,  the  testator  omitting  to  make 
further  disposition  of  the  estate  by  reason 
of  his  confidence  that  the  estate  will, 
after  his  decease,  be  by  the  devisee  con- 
veyed according  to  the  assurances  given 
by  him.  Equity  will  compel  such  con<- 
veyance  upon  the  petition  of  the  party 
to  bo  benefited  thereby.  It  is  upon  the 
ground  that  the  law  compels  the  fraud- 
ulent devisee  to  stand  as  trustee  for  the 
party  entitled.  The  law  raises  a  trust 
to  the  extent  of  the  fraud,  the  same  as  if 
the  trust  had  been  expressed  in  the  de- 
vise. The  precise  point  was  decided  in 
an  early  case :  Devenish  v.  Baines,  Prec. 
Oh.  8.     And  the  same  principle  is  de- 


clared in  Oldham  v.  Litchfordy  2  Vera. 
506  ;  and  in  Barrow  v.  Grcenou^A,  3  Ves. 
Jr.  152  ;  Chamberiain  v.  A(/ar,  2  Ve^.* 
B.  262 ;  McCormic  v.  Grogan,  L.  R,  ♦  H. 
Lds.  82  ;  NorrisY.  Frazer^  L.  R.  15  Rj. 
318.  Aud  some  American  cases  hafe 
taken  the  same  view  :  Chamberlam  v. 
Chamberlainej  Freem.  Ch.  34;  Natt  \: 
Nutt,  2  C.  &  P.  430  ;  Yates  v.  CVf,  I 
Jones  Eq.  110.  See  also  1  Storr  Eq. 
Jur.  J105a.  The  question  is  leanie<li? 
discussed  in  Williams  v.  FitcA^  18N.  Y. 
547  ;  Rcdf.  Lead.  Am.  Cases  on  Wills 
607,  and  the  same  views  maintained. 

But  as  it  is  well  settled  that  courts  of 
equity  cannot  reform  a  will  so  m  to 
give  it  the  effect  intended,  we  should  noi 
be  surprised  to  find  a  very  general  im- 
pression among  the  profession  that  equity 
does  not  interfere  to  give  effect  to  the 
intentions  of  the  testator  in  any  case, 
where  for  any  reason  he  has  omitted  nr 
failed  to  express  such  intention  in  the 
mode  prescribed  in  the  Statute  of  Will?- 
But  there  can  be  no  question  in  regard 
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to  cases  of  the  same  character  with  the 
principal  case.  So,  too,  it  has  been 
held,  that  one  may  make  a  binding  con- 
tract to  dispone  of  a  portion,  or  all  his 
estate,  in  a  particular  manner  by  his 
will,  as  in  the  case  of  marriage  settle- 
ments, and  that  a  conrt  of  equity  will 
carry  the  contract  into  effect  after  the 
decease  of  the  testator,  or  even  before 
probably,  except  as  the  party,  unless 
limited  in  time  by  the  terms  of  the  con- 
tract, would  have  all  his  lifetime  to 


make  his  will  according  to  the  stipala- 
tions  of  his  contract,  and  consequently 
a  bill  during  his  lifetime  for  specific 
performance  of  the  contract,  would  be 
held  premature :  Johnson  v.  Ilubbell,  2 
Stock.  Ch.  332.  We  regard  the  case  as 
oue  of  special  interest,  in  consequence 
of  the  principle  involved  being  one  of 
importance,  and  at  the  shme  time  not  so 
fally  understood  by  the  profession  at 
large  as  many  others  of  far  less  signifi- 
cance. I.  F.  R. 


Supreme  Court  of  the  United  States, 

THE  LOT  AW  ANN  A. 

It  is  settled  by  repeated  adjudications  of  this  court,  that  material-men  furnishing 
repairs  and  supplies  to  a  vessel  in  her  home  port  do  not  acquire  thereby  any  lien 
upon  the  vessel  by  the  general  maritime  law  as  received  in  the  United  States. 

Whilst  the  general  maritime  law  is  the  basis  of  the  maritime  law  of  the  United 
States,  as  well  as  of  other  countries,  it  is  only  so  far  operative  in  this,  or  any 
country,  as  it  is  adopted  by  the  laws  and  usages  thereof.  It  has  no  inherent  force 
of  its  own. 

In  particular  matters,  especially  such  as  approach  a  merely  municipal  character, 
the  received  maritime  law  may  differ  in  different  countries  without  affecting  the 
general  integrity  of  the  system  as  a  harmonious  whole- 

The  general  system  of  maritime  law  which  was  familiar  to  the  lawyers  and 
statesmen  of  this  country  when  the  Constitution  was  adopted,  was  intended,  and 
referred  to  when  It  was  declared  in  that  instrument,  that  the  judicial  power  of  the 
United  States  shall  extend  *'  to  all  cases  of  admiralty  and  maritime  jurisdiction." 
Thus  adopted,  it  became  the  maritime  law  of  the  United  States,  operating  uni- 
formly in  the  whole  country. 

The  question  as  to  the  true  limits  of  maritime  law  and  admiralty  jurisdiction  is 
exclusively  a  judicial  question,  and  no  state  law  or  Act  of  Congress  can  make  it 
broader  or  narrower  than  the  judicial  power  may  determine  those  limits  to  be. 
But  what  the  law  is  within  those  limits,  assuming  the  general  maritime  law  to  be 
the  basis  of  the  system,  depends  on  what  has  been  received  as  law  in  the  maritime 
u.^ages  of  this  country,  and  on  such  legislation  as  may  have  been  competent  to 
affect  it. 

SembUy  That  Congress,  under  the  power  to  regulate  commerce,  has  authority  to 
establish  a  lien  on  vessels  of  the  United  States  in  favor  of  material-men,  uniform 
throughout  the  whole  country. 

In  particular  cases,  in  which  Congress  has  not  exercised  the  power  of  regulating 
commerce,  with  which  it  is  invested  by  the  Constitution,  and  where  the  subject 
does  not  in  its  nature  require  the  exclusive  exercise  of  that  power,  the  states,  until 
Congress  acts,  may  continue  to  legislate. 

Hence,  liens  granted  by  the  laws  of  a  state  in  favor  of  material-men  for  fur- 
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nishing  necessaries  to  a  vessel  in  her  home  port  in  said  state  are  valid,  thongh  the 
contract  to  furnish  the  same  is  a  maritime  contract,  and  can  only  be  enforced  bj 
proceedings  in  mm  in  the  District  Courts  of  the  United  States. 

Any  person  having  a  specific  lien  on,  or  a  vested  right  in,  a  surplus  fand  in 
court,  may  apply  by  petition  for  the  protection  of  his  interest  under  the  43d  Ad- 
miralty Rule. 

Separate  libels  were  filed  in  1871,  against  a  steamboat,  for  wages,  for  salvage, 
for  supplies  furnished  at  her  home  port,  and  for  the  amount  due  on  a  mortgage: 
Heldf  On  the  evidence,  that  the  lien  for  supplies  had  not  been  perfected  under  the 
state  law  ;  and,  if  it  had  been,  that  the  libels  for  such  supplies  could  not  be  sa«- 
tained  prior  to  the  recent  change  in  the  12th  Admiralty  Rule  :  Hetd^  also,  That  the 
libel  upon  the  mortgage  could  not  be  sustained  as  an  original  proceeding,  but  thit 
the  mortgagees  having  petitioned  for  the  surplus  proceeds  of  the  vessel,  were  en- 
titled to  have  the  same  applied  to  their  mortgage. 

Appeal  in  admiralty  from  the  Circuit  Court  for  the  District  of 
Louisiana. 

The  libel  was  filed  in  the  District  Court  of  the  United  States 
on  Juno  10th  1871,  by  William  Doyle  and  another,  against  the 
steamer  Lotawanna,  of  New  Orleans,  for  mariners'  wages.  The 
vessel  being  seized,  libels  of  intervention  were  afterwards  filed  by 
various  parties,  some  for  mariners'  wages,  some  for  salvage  ser- 
vices, some  for  supplies,  materials  and  repairs  furnished  in  the  port 
of  New  Orleans,  for  the  use  of  the  steamer.  On  June  20th  1871, 
Catharine  Rodd,  administratrix,  and  others,  filed  a  libel  of  inter- 
vention by  which  they  set  up  a  mortgage  on  the  vessel,  given  to 
them  by  the  owner,  on  May  20th  1871,  and  duly  recorded  in  the 
custom-house  on  May  22d,  to  secure  the  payment  of  various 
promissory  notes  of  the  same  date,  given  to  said  libellants  by  the 
said  owner,  and  amounting  to  more  than  914,000. 

The  steamer,  up  to  the  16th  of  May,  had  been  engaged  in  the 
river  trade  on  the  Mississippi  and  Red  rivers,  between  New  Or- 
leans and  Jefferson,  in  Texas,  and  was  laid  up  for  repairs  at  New 
Orleans  on  that  day.  Most  of  the  claims  for  wages  and  supplies 
arose  before  the  date  of  the  mortgage,  although  some  arose  after- 
wards. The  steamer  was  sold  for  ^7500,  and,  after  deducting 
expenses  of  sale,  costs,  salvage  and  wages  of  mariners  (which 
were  admitted  to  have  preference),  there  remained  a  surplus  of 
04644.42,  which  the  District  Court  decreed  to  be  paid  pro  rata 
to  the  mortgage-creditors,  to  the  exclusion  of  the  claims  for  re 
pairs  and  supplies.  This  decree  was  reversed  by  the  Circuit  Court, 
on  appeal,  and  the  surplus  was  decreed  to  be  paid  pro  rata  to  the 
claimants  for  repairs  and  supplies,  to  the  exclusion  of  theIDortgag^ 
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creditors,  the  amount  not  being  sufficient  to  pay  either  class  of 
creditors  in  full.  .  From  the  latter  decree  an  appeal  was  taken  to 
this  court. 

The  case  was  argued  at  December  Term  1873,  by  T.  J.  SemmeSy 
for  the  appellant,  and  J.  A.  Grow  and  L.  M.  Day^  for  the 
appellees  ;  and  again  at  October  Term  1874,  by  R.  Mott,  for  the 
appellant,  and  J.  A.  Grow,  for  the  appellees,  and  by  W.  W. 
Goodrich,  in  favor  of  the  lien  for  supplies  furnished  a  vessel  in 
her  home  port,  and  by  William  Allan  Butler  B.nd  Andrew  Board- 
many  in  opposition  to  such  lien. 

The  opinion  of  the  court  was  delivered  by 

Bradlby,  J. — The  principal  questions  raised  in  this  case  were 
decided  by  this  court  adversely  to  the  lien  more  than  fifty  years 
ago  in  the  case  of  The  General  Smith,  4  Wheaton  488,  and  that 
decision  has  ever  since  been  adhered  to,  except  occasionally  in 
some  of  the  District  Courts.  A  solemn  judgment  relied  on  so 
long  by  the  commercial  community  as  a  rule  of  property  and  the 
law  of  the  land,  ought  not  to  be  overruled  except  for  very  cogent 
reasons.  If,  however,  in  the  progress  of  investigation,  and  with 
the  now  lights  that  have  been  thrown  upon  the  whole  subject  of 
maritime  law  and  admiralty  jurisdiction,  a  more  rational  view  of 
the  question  demands  an  adverse  ruling  in  order  to  preserve  har- 
mony and  logical  consistency  in  the  general  system,  the  Icourt 
might,  perhaps,  if  no  evil  consequences  of  a  glaring  character  were 
likely  to  ensue,  feel  constrained  to  adopt  it.  But  if  no  such  ne- 
cessity exists,  we  ought  not  to  permit  any  consideration  of  mere 
expediency  or  love  of  scientific  completeness,  to  draw  us  into  a 
substantial  change  of  the  received  law.  The  additional  security 
which  has  been  extended  to  bills  of  sale  and  mortgages  on  ships 
and  vessels  since  the  passage  of  the  act  for  recording  them  in  the 
custom-house ;  and  the  confidence  with  which  purchasers  and  mort- 
gagees have  invested  money  therein  under  the  existing  course  of 
decisions  on  this  subject,  have  placed  a  large  amount  of  property 
at  undue  hazard,  if  those  decisions  may  lightly,  or  without  grave 
cause,  be  disturbed. 

The  ground  on  which  we  are  asked  to  overrule  the  judgment  in 
the  case  of  The  General  Smith  is,  that  by  the  general  maritime 
law,  those  who  furnish  necessary  materials,  repairs  and  supplies  to 
a  vessel,  upon  her  credit,  have  a  lien  on  such  a  vessel  therefor,  as 
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•well  when  famished  in  her  home  port  as  when  furnished  in  a 
foreign  port,  and  that  the  courts  of  admiralty  are  bound  to  give 
effect  to  that  lien. 

The  proposition  assumes  that  the  general  maritime  law  governs 
this  case,  and  is  binding  on  the  courts  of  the  United  States. 

But  it  is  hardly  necessary  to  argue  that  the  maritime  law  is  only 
so  far  operative  as  law  in  any  country  as  it  is  adopted  by  the  law3 
and  usages  of  that  country.  In  this  respect  it  is  like  international 
law  or  the  laws  of  war,  which  have  the  effect  of  law  in  no  country 
any  further  than  they  are  accepted  and  received  as  such ;  or,  like 
the  case  of  the  civil  law,  which  forms  the  basis  of  most  European 
laws,  but  which  has  the  force  of  law  in  each  state  only  so  far  as  it 
is  adopted  therein,  and  with  such  modifications  as  are  deemed  ex- 
pedient. The  adoption  of  the  common  law  by  the  several  states 
of  this  Union  also  presents  an  analogous  case.  It  is  the  basis  of 
all  the  state  laws ;  but  is  modified  as  each  sees  fit.  Perhaps  the 
maritime  law  is  more  uniformly  followed  by  commercial  nations 
than  the  civil  and  common  laws  are  by  those  who  use  them.  Bat^ 
like  those  laws,  however  fixed,  definite  and  beneficial  the  theo- 
retical code  of  maritime  law  may  be,  it  can  have  only  so  far  the 
effect  of  law  in  any  country  as  it  is  permitted  to  have.  But  the 
actual  maritime  law  can  hardly  be  said  to  have  a  fixed  and  definite 
form  as  to  all  the  subjects  which  may  be  embraced  within  its  scope. 
Whilst  it  is  true  that  the  great  mass  of  maritime  law  is  the  same 
in  all  commercial  countries,  yet,  in  each  country,  peculiarities 
exist  either  as  to  some  of  the  rules,  or  in  the  mode  of  enforcing 
them.  Especially  is  this  the  case  on  the  outside  boundaries  of  the 
law,  where  it  comes  in  contact  with,  or  shades  off  into  the  local 
or  municipal  law  of  the  particular  country,  and  afiects  only  its  own 
merchants  or  people  in  their  relations  to  each  other.  Whereas, 
in  matters  affecting  the  stranger  or  foreigner,  the  commonly  re- 
ceived law  of  the  whole  commercial  world  is  more  assiduously  ob- 
served— as,  in  justice,  it  should  be.  No  one  doubts  that  every 
nation  may  adopt  its  own  maritime  code.  France  may  adopt  one; 
England  another;  the  United  States  a  third;  still,  the  convenience 
of  the  commercial  world,  bound  together  as  it  is,  by  mutual  re- 
lations of  trade  and  intercourse,  demands  that,  in  all  essential 
things,  wherein  those  relations  bring  them  in  contact,  there  should 
be  a  uniform  law  founded  on  natural  reason  and  justice.  Hence 
the  adoption  by  all  commercial  nations  (our  own  included)  of  the 
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general  maritime  law  as  the  basis  and  groundwork  of  all  their 
maritime  regulations.  But  no  nation  regards  itself  as  precluded 
from  making  occasional  modifications  suited  to  its  locality  and  the 
genius  of  its  own  people  and  institutions,  especially  in  matters 
that  are  of  merely  local  and  municipal  consequence  and  do  not 
affect  other  nations.  It  will  be  found,  therefore,  that  the  maritime 
codes  of  France,  England,  Sweden  and  other  countries,  are  not 
one  and  the  same  in  every  particular ;  but  that  whilst  there  is  a 
general  correspondence  between  them  arising  from  the  fact  that 
each  adopts  the  essential  principles,  and  the  great  mass  of  the 
general  maritime  law,  as  the  basis  of  its  system,  there  are  varying 
shades  of  difference  corresponding  to  the  respective  territories, 
climate  and  genius  of  the  people  of  each  country  respectively. 
Each  state  adopts  the  maritime  law,  not  as  a  code  having  any  in- 
dependent or  inherent  force,  propria  vigore^  but  as  its  own  law, 
with  such  modifications  and  qualifications  as  it  sees  fit.  Thus 
adopted  and  thus  qualified  in  each  case,  it  becomes  the  maritime 
law  of  the  particular  nation  that  adopts  it.  And  without  such 
voluntary  adoption  it  would  not  be  law.  And  thus  it  happens, 
that,  from  the  general  practice  of  commercial  nations  in  making 
the  same  general  law  the  basis  and  groundwork  of  their  respective 
maritime  systems,  the  great  mass  of  maritime  law  which  is  thus 
received  by  these  nations  in  common,  comes  to  be  the  common 
maritime  law  of  the  world. 

This  account  of  the  maritime  law,  if  correct,  plainly  shows  that, 
in  particular  matters,  especially  such  as  approach  a  merely  mu- 
nicipal character,  the  received  maritime  law  may  differ  in  different 
countries  without  affecting  the  general  integrity  of  the  system  as 
a  harmonious  whole.  The  government  of  one  country  may  be 
willing  to  give  to  its  citizens,  who  supply  a  ship  with  provisions  at 
her  home  port  where  the  owner  himself  resides,  a  lien  on  the  ship ; 
whilst  that  of  another  country  may  take  a  contrary  view  as  to  the 
expediency  of  such  a  rule.  The  difference  between  them  in  a 
matter  that  concerns  only  their  own  citizens,  in  each  case,  cannot 
seriously  affect  the  harmony  and  consistency  of  the  common  mari- 
time law  which  each  adopts  and  observes. 

This  view  of  the  subject  does  not,  in  the  slightest  degree,  detract 
from  the  proper  authority  and  respect  due  to  that  venerable  law 
of  the  sea,  which  has  been  the  subject  of  such  high  encomiums 
fiom  the  ablest  jurists  of  all  countries ;  it  merely  places  it  upon 
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the  just  and  logical  grounds  upon  which  it  is  accepted,  and,  with 
proper  qualifications,  received  with  the  binding  force  of  law  in  all 
countries. 

The  proposition,  therefore,  that  by  the  general  maritime  law  a 
lien  is  given  in  cases  of  the  kind  now  under  consideration,  does 
not  advance  the  argument  a  single  step,  unless  it  be  shown  to  be 
in  accordance  with  the  maritime  law  as  accepted  and  received  in 
the  United  States.  It  certainly  has  not  been  the  maritime  law  of 
England  for  more  than  two  centuries  past ;  and  whether  it  is  the 
maritime  law  of  this  country  depends  upon  questions  which  are 
not  answered  by  simply  turning  to  the  ordinary  European  treatises 
on  maritime  law,  or  the  codes  or  ordinances  of  any  particular 
country. 

That  we  have  a  maritime  law  of  our  own,  operative  throughout 
the  United  States,  cannot  be  doubted.  The  general  system  of 
maritime  law  which  was  familiar  to  the  lawyers  and  statesmen  of 
the  country  when  the  Constitution  was  adopted,  was  most  certainly 
intended  and  referred  to  when  it  was  declared  in  that  instrument 
that  the  judicial  power  of  the  United  States  shall  extend  "  to  all 
cases  of  admiralty  and  maritime  jurisdiction."  But  by  what  cri- 
terion are  we  to  ascertain  the  precise  limits  of  the  law  thus  adopted? 
The  Constitution  does  not  define  it.  It  does  not  declare  whether 
it  was  intended  to  embrace  the  entire  maritime  law  as  expounded 
in  the  treatises,  or  only  the  limited  and  restricted  system  which 
was  received  in  England  ;  or  lastly,  such  modification  of  both  of 
these  as  was  accepted  and  recognised  as  law  in  this  country.  Nor 
does  the  Constitution  attempt  to  draw  the  boundary-line  between 
maritime  law  and  local  law ;  nor  does  it  lay  down  any  criterion 
for  ascertaining  that  boundary.  It  assumes  that  the  meaning  of 
the  phrase  "  admiralty  and  maritime  jurisdiction  "  is  well  under- 
stood. It  treats  this  matter  as  it  does  the  cognate  ones  of  common 
law  and  equity,  when  it  speaks  of  "  cases  in  law  and  equity,"  or 
of  "suits  at  common  law,"  without  defining  those  terms,  assuming 
them  to  be  known  and  understood. 

One  thing,  however,  is  unquestionable ;  the  Constitution  must 
have  referred  to  a  system  of  law  coextensive  with,  and  operating 
uniformly  in,  the  whole  country.  It  certainly  could  not  have 
been  the  intention  to  place  the  rules  and  limits  of  maritime  law 
under  the  disposal  and  regulation  of  the  several  states,  as  that 
would  have  defeated  the  uniformity  and  consistency  at  which  the 
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Constitution  aimed  on  all  subjects  of  a  commercial  character  affect- 
ing the  intercourse  of  the  states  with  each  other  or  with  foreign 
states. 

The  question  is  discussed  with  great  felicity  and  judgment  by 
Chief  Justice  Taney,  delivering  the  opinion  of  the  court  in  the 
case  of  The  St.  Lawrence^  1  Black  526,  527,  where  he  says : 
'^Judicial  power,  in  all  cases  of  admiralty  and  maritime  juris- 
diction, is  delegated  by  the  Constitution  to  the  Federal  govern- 
ment in  general  terms,  and  courts  of  this  character  had  then  been 
established  in  all  commercial  and  maritime  nations,  differing,  how- 
ever, materially  in  different  countries  in  the  powers  and  duties 
confided  to  them  ;  the  extent  of  the  jurisdiction  conferred  depend- 
ing very  much  upon  the  character  of  the  government  in  which 
they  were  created ;  and  this  circumstance,  with  the  general  terms 
of  the  grant,  rendered  it  difficult  to  define  the  exact  limits  of  its 
power  in  the  United  States.  This  difficulty  was  increased  by  the 
complex  character  of  our  government,  where  separate  and  distinct 
specified  powers  of  sovereignty  are  exercised  by  the  United  States 
and  a  state  independently  of  each  other  within  the  same  territorial 
limits.  And  the  reports  of  the  decisions  of  the  court  will  show 
that  the  subject  has  often  been  before  it,  and  carefully  considered, 
without  being  able  to  fix  with  precision  its  definite  boundaries; 
but  certainly  no  state  law  can  enlarge  it,  nor  can  an  Act  of  Con- 
gress or  rule  of  court  make  it  broader  than  the  judicial  power  may 
determine  to  be  its  true  limits.  And  this  boundary  is  to  be  ascer- 
tained by  a  reasonable  and  just  construction  of  the  words  used  in 
the  Constitution,  taken  in  connection  with  the  whole  instrument, 
and  the  purposes  for  which  admiralty  and  maritime  jurisdiction 
was  granted  to'  the  Federal  government." 

Guided  by  these  sound  principles,  this  court  has  felt  itself  at 
liberty  to  recognise  the  admiralty  .jurisdiction  as  extending  to 
localities  and  subjects  which,  by  the  jealousy  of  the  common  law, 
were  prohibited  to  it  in  England,  but  which  fairly  belong  to  it  on 
every  ground  of  reason  when  applied  to  the  peculiar  circumstances 
of  this  country,  with  its  extended  territories,  its  inland  seas,  and 
its  navigable  rivers,  especially  as  the  narrow  restrictions  of  the 
English  law  had  never  prevailed  on  this  side  of  the  Atlantic,  even 
in  colonial  times. 

The  question  as  to  the  true  limits  of  maritime  law  and  admiralty 
jurisdiction  is  undoubtedly,  as  Chief  Justice  Taney  intimates,  ex- 
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clusivcly  a  judicial  question,  and  no  state  law  or  Act  of  Congress 
can  make  it  broader  or  (it  may  be  added)  narrower,  than  the  ja- 
dicial  power  may  determine  those  limits  to  be.  Sut  what  the  law 
is  within  those  limits,  assuming  the  general  maritime  law  to  be  the 
basis  of  the  system,  depends  on  what  has  been  received  as  law  in 
the  maritime  usages  of  this  country,  and  on  such  legislation  as 
may  have  been  competent  to  affect  it. 

To  ascertain,  therefore,  what  the  maritime  law  of  this  coantr; 
is,  it  is  not  enough  to  read  the  French,  German,  Italian  and  other 
foreign  works  on  the  subject,  or  the  codes  which  they  have  framed; 
but  we  must  have  regard  to  our  own  legal  history,  constitution, 
legislation,  usages  and  adjudications  as  well.  The  decisions  of 
this  court  illustrative  of  these  sources,  and  giving  construction  to 
the  law3  and  Constitution,  are  especially  to  be  considered ;  and 
when  these  fail  us,  we  must  resort  to  the  principles  by  which  they 
have  been  governed. 

But  we  must  always  remember  that  the  court  cannot  make  the 
law,  it  can  only  declare  it.  If,  within  its  proper  scope,  any  change 
is  desired  in  its  rules,  other  than  those  of  procedure,  it  must  be 
made  by  the  legislative  department.  It  cannot  be  supposed  that 
the  framers  of  the  Constitution  contemplated  that  the  law  should 
for  ever  remain  unalterable.  Congress  undoubtedly  has  the  aa- 
thority  under  the  commercial  power,  if  no  other,  to  introduce 
such  changes  as  are  likely  to  be  needed.  The  scope  of  the  mari- 
time law  and  that  of  commercial  regulation  are  not  coterminous, 
it  is  true,  but  the  latter  embraces  much  the  largest  portion  of 
ground  covered  by  the  former.  Under  it  Congress  has  regulated 
the  registry,  enrolment,  license  and  nationality  of  ships  and 
vessels ;  the  method  of  recording  bills  of  sale  and  mortgages  thereon; 
the  rights  and  duties  of  seamen ;  the  limitations  of  the  responsi- 
bility of  shipowners  for  the  negligence  and  misconduct  of  their 
captains  and  crews  ;  and  many  other  things  of  a  character  tralj 
maritime.  And  with  regard  to  the  question  now  under  considera- 
tion, namely,  the  rights  of  material-men  in  reference  to  suppli^ 
and  repairs  furnished  to  a  vessel  in  her  home  port,  there  does  not 
seem  to  be  any  great  reason  to  doubt  that  Congress  might  adopt 
a  uniform  rule  for  the  whole  country,  though,  of  course,  this  vill 
be  a  matter  for  consideration  should  the  question  ever  be  directly 
presented  for  adjudication. 

On  this  subject  the  remarks  of  Mr.  Justice  Nelson,  in  deliver- 
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ing  the  opinion  of  the  court  in  White  8  Bank  v.  Smithy  7  Wall. 
685,  656  (which  established  the  validity  and  effect  of  the  act  re- 
specting the  recording  of  mortgages  on  vessels  in  the  custom-house), 
are  pertinent.  He  says:  ^^  Ships  or  vessels  of  the  United  States 
are  creatures  of  the  legislation  of  Congress.  None  can  be  de- 
nominated such,  or  be  entitled  to  the  benefits  or  privileges  thereof, 
except  those  registered  or  enrolled  according  to  the  Act  of  Sep- 
tember Ist  1789 ;  and  those  which,  after  the  last  day  of  March 
1793,  shall  be  registered  or  enrolled  in  pursuance  of  the  Act  of 
31st  December  1792,  and  must  be  wholly  owned  by  a  citizen  or 
citizens  of  the  United  States,  and  be  commanded  by  a  citizen  of 
the  same."  *  *  *  *  "  Congress  having  created,  as  it  were,  this 
species  of  property,  and  conferred  upon  it  its  chief  value  under 
the  power  given  in  the  Constitution  to  regulate  commerce,  wo  per- 
ceive no  reason  for  entertaining  any  serious  doubt  but  that  this 
power  may  be  extended  to  the  security  and  protection  of  the  rights 
and  title  of  all  persons  dealing  therein.  The  judicial  mind  seems 
to  have  generally  taken  this  direction."  This  case  was  subse- 
quently affirmed  by  Aldrich  v.  JEtna  Co,j  8  Wall.  491. 

Be  this,  however,  as  it  may,  and  whether  the  power  of  Congress 
is  or  is  not  sufficient  to  amend  the  law  on  this  subject  (if  amend- 
ment is  desirable),  this  court  is  bound  to  declare  the  law  as  it  now 
stands.  And  according  to  the  maritime  law  as  accepted  and  re- 
ceived in  this  country,  we  feel  bound  to  declare  that  no  such  lien 
exists  as  is  claimed  by  the  appellees  in  this  case.  The  adjudi- 
cations in  this  court  before  referred  to,  which  it  is  unnecessary  to 
review,  are  conclusive  on  the  subject ;  and  we  see  no  sufficient 
ground  for  disturbing  them. 

This  disposes  of  the  principal  question  in  the  case. 

But  it  is  alleged  by  the  appellees  that  by  the  law  of  Louisiana 
they  have  a  privilege  for  their  claims,  giving  them  a  lien  on  the 
vessel  and  her  proceeds ;  and  that  the  court  was  bound  to  enforce 
this  lien  in  their  behalf,  though  not  strictly  a  maritime  lien. 

On  examining  the  record,  however,  it  appears  that  the  appellees 
never  caused  their  lien  (if  they  had  one)  to  be  recorded  according 
to  the  requirements  of  the  state  law.  By  the  123d  article  of  the 
Constitution  of  Louisiana,  adopted  in  1869,  it  is  declared  that  no 
"mortgage  or  privilege  shall  hereafter  affect  third  parties,  unless 
recorded  in  the  parish  where  the  property  to  be  affected  is  situated." 
And  an  Act  of  the  Legislature,  passed  since  that  time,  adopts  the 
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very  terms  of  the  constitutional  provision.  And  a  further  act 
provides  that  if  the  privileges  be  not  in  writing,  the  facts  on  which 
it  is  based  must  be  stated  in  an  affidavit,  which  must  be  recorded 
(Revised  Civil  Code,  articles  3273,  3274,  3093).  None  of  these 
requisites  having  been  performed,  no  lien  can  be  claimed  under  the 
state  law. 

But  if  there  were  any  doubt  on  this  subject,  the  case  of  the  ap- 
pellees is  met  by  another  difficulty.  The  admiralty  rule  of  1859, 
which  precluded  the  District  Courts  from  entertaining  proceedings 
in  rem  against  domestic  ships  for  supplies,  repairs  or  other  neces- 
saries, was  in  force  until  May  6th  1872,  when  the  new  rule  was 
promulgated.  Now,  this  case  was  commenced  in  the  District 
Court  a  year  previous  to  this,  and  final  judgment  in  the  District 
Court  was  rendered  two  months  previous.  It  is  true  that  the 
judgment  of  the  Circuit  Court,  on  appeal,  was  not  rendered  until 
the  3d  day  of  June,  1872 ;  but  if  the  new  rule  had  at  that  time 
been  brought  to  the  attention  of  the  court,  it  could  hardly  ha?e 
been  applied  to  the  case  in  its  then  position.  All  the  proceedings 
had  been  based  and  shaped  upon  other  grounds  and  theories,  and 
not  upon  the  existence  of  that  rule.  It  would  not  have  been  just  to 
the  other  parties  to  apply  to  them  a  rule  which  was  not  in  exist- 
ence when  they  were  carrying  on  the  litigation. 

As  to  the  recent  change  in  the  admiralty  rule  referred  to,  it  is 
sufficient  to  say,  that  it  was  simply  intended  to  remove  all  obstruc- 
tions and  embarrassments  in  the  way  of  instituting  proceedings  in 
rem  in  all  cases  where  liens  exist  by  law,  and  not  to  create  any 
new  lien,  which,  of  course,  this  court  could  not  do  in  any  event, 
since  a  lien  is  a  right  of  property,  and  not  a  mere  matter  of  pro- 
cedure. 

Had  the  lien  been  perfected,  and  had  the  rule  not  stood  in  the 
way,  the  principles  that  have  heretofore  governed  the  practice  of 
the  District  Courts  exercising  admiralty  jurisdiction,  and  which 
have  been  repeatedly  sanctioned  by  this  court,  would  undoubtedly 
have  authorized  the  material-men  to  file  a  libel  against  the  vessel  or 
its  proceeds.  The  General  Smithy  4  Wheat.  438  ;  Peyroux  v. 
Eoward,  7  Peters  324 ;  The  Orleans  v.  Phcebus,  11  Id.  175 ; 
The  St.  Lawrence^  1  Black  522.  It  seems  to  be  settled  in  our 
jurisprudence  that  so  long  as  Congress  does  not  interpose  to  regulate 
the  subject,  the  rights  of  material-men  furnishing  necessaries  to  a 
vessel  in  her  home  port  may  be  regulated  in  each  state  by  state 
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legislation.  State  laws,  it  is  true,  cannot  exclude  the  contract  for 
fornishing  such  necessaries  from  the  domain  of  admiralty  jurisdic- 
tion, for  it  is  a  maritime  contract,  and  thej  cannot  alter  the  limits 
of  that  jurisdiction ;  nor  can  they  confer  it  upon  the  state  courts 
60  as  to  enable  them  to  proceed  in  rem  for  the  enforcement  of 
liens  created  by  such  state  laws,  for  it  is  exclusively  conferred 
upon  the  District  Courts  of  the  United  States.  They  can  only 
authorize  the  enforcement  thereof  by  common-law  remedies,  or 
such  remedies  as  are  equivalent  thereto.  But  the  District  Courts 
of  the  United  States  having  jurisdiction  of  the  contract  as  a  mari- 
time one,  may  enforce  liens  given  for  its  security,  even  when 
created  by  the  state  laws.  The  practice  may  be  somewhat 
anomalous,  but  it  has  existed  from  the  origin  of  the  govern- 
ment, and,  perhaps,  was  originally  superinduced  by  the  fact  that 
prior  to  the  adoption  of  the  Constitution,  liens  of  this  sort 
created  by  state  laws  had  been  enforced  by  the  state  courts  of  ad- 
miralty; and  as  those  courts  were  immediately  succeeded  by  the 
District  Courts  of  the  United  States,  and  in  several  instances  the 
judge  of  the  state  court  was  transferred  to  the  District  Court,  it 
was  natural,  in  the  infancy  of  federal  legislation  on  commercial 
subjects,  for  the  latter  courts  to  entertain  jurisdiction  over  the 
same  classes  of  cases,  in  every  respect  as  the  state  courts,  had 
done,  without  due  regard  to  the  new  relations  which  the  states  had 
assumed  towards  the  maritime  law,  and  admiralty  jurisdiction. 
For  example,  in  1784  the  Legislature  of  Pennsylvania  passed  a 
law  allowing  persons  concerned  in  building,  repairing,  fitting  out 
and  furnishing  vessels  for  a  voyage,  to  sue  in  admiralty,  as  mariners 
sue  for  wages.  Two  cases,  those  of  The  Colliery  and  The  Unter- 
prisey  arising  under  this  law,  and  coming  before  the  Admiralty 
Court  of  Pennsylvania,  are  reported  in  Judge  Hopkinson's  works, 
volume  3,  pp.  131,  171.  No  doubt  other  cases  of  the  same  kind 
occurred  in  the  courts  of  other  states. 

But,  whatever  may  have  been  the  origin  of  the  practice,  and 
whether  or  not  it  was  based  on  the  soundest  principles,  it  became 
firmly  settled,  and  it  is  now  too  late  to  question  its  validity. 

It  is  true  that  the  inconveniences  arising  from  the  often  intricate 
and  conflicting  state  laws  creating  such  liens,  induced  this  court  in 
December  term  1858,  to  abrogate  that  portion  of  the  12th  Ad- 
miralty Rule  of  1844  which  allowed  proceedings  in  rem  against 
domestic  ships  for  repairs  and  supplies  furnished  in  the  home  port, 
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and  to  allow  proceedings  in  personam  only  in  such  ca^es.  Bat 
we  have  now  restored  the  Rule  of  1844,  or,  rather,  we  have  mado 
it  general  in  its  terms,  giving  to  material-men  in  all  cases  their 
option  to  proceed  either  in  rem  or  in  personam.  Of  course  this 
modification  of  the  rule  cannot  avail  where  no  lien  exists ;  bat 
where  one  does  exist,  no  matter  by  what  law,  it  removes  all  obsta- 
cles to  a  proceeding  in  rem^  if  credit  is  given  to  the  vessel. 

It  would  undoubtedly  be  far  more  satisfactory  to  have  a  uniform 
law  regulating  such  liens,  but  until  such  a  law  be  adopted  (sup- 
posing Congress  to  have  the  power)  the  authority  of  the  states  to 
legislate  on  the  subject  seems  to  be  conceded  by  the  uniform 
course  of  decisions. 

Indeed,  there  is  quite  an  extensive  field  of  border  legislation  on 
commercial  subjects  (generally  local  in  character)  which  may  be 
regulat^id  by  state  laws  until  Congress  interposes  and  thereby  ex- 
cludes further  state  legislation.  Pilotage  is  one  of  the  subjects  in 
this  category.  So  far  as  Congress  has  interposed,  its  authority  is 
supreme  and  exclusive ;  but  where  it  has  not  done  so,  the  matter  is 
9till  left  to  the  regulation  of  state  laws.  And  yet  this  exercise  by 
the  states  of  the  power  to  regulate  pilotage  has  not  withdrawn  the 
subject,  and,  indeed,  cannot  withdraw  it  from  the  admiralty  juris- 
diction of  the  District  Courts  :  Cooley  v.  Port  Wardens^  12  How. 
299  ;  Ex  parte  McNeiUy  13  Wall.  236.  And,  of,  course,  as  before 
intimated,  this  jurisdiction  of  the  state  legislatures  in  such  cases  is 
subject  to  be  terminated  at  any  time  by  Congress  assuming  the 
control.  In  some  cases  this  is  not  so  desirable  as  in  others,  but  in 
the  one  under  consideration,  if  Congress  has  the  power  to  intervene, 
it  is  greatly  to  be  desired  that  it  should  do  so.  It  would  be  better 
to  have  the  subject  regulated  by  the  general  maritime  law  of  the 
country  than  by  differing  state  laws.  The  evils  arising  from  con- 
flicting lien  laws  passed  by  the  several  states  are  forcibly  set  forth 
by  Chief  Justice  Taney  in  the  case  of  The  St,  Lawrence^  before 
cited.  It  may  be  added  that  the  existence  of  secret  liens  is  not  in 
accord  with  the  spirit  of  our  commercial  usages,  a**id  a  uniform 
law  by  which  the  liens  in  question  should  be  required  within  a 
reasonable  time  to  be  placed  on  record  in  the  custom-house  like 
mortgages,  and  otherwise  properly  regulated,  would  be  of  great 
advantage  to  the  business  community. 

But  there  is  another  mode  in  which  the  appellees,  if  they  had  a 
valid  lien,  could  come  into  the  District  Court  and  claim  the  benefit 


THB  LOTAWANNA.  495 

thereof,  namely,  by  a  petition  for  the  application  of  the  surplus 
proceeds  of  the  vessel  to  the  payment  of  their  debts,  under  the  43d 
Admiralty  Rule.  The  court  has  power  to  distribute  surplus  pro- 
ceeds to  all  those  who  can  show  a  vested  interest  therein,  in  the 
order  of  their  several  priorities,  no  matter  how  their  claims  origi- 
nated :  Schuckardt  v.  Babbidge^  19  Howard  289.  The  propriety 
of  such  a  distribution  in  the  admiralty  has  been  questioned  on  the 
ground  that  the  court  would  thereby  draw  to  itself  equity  jurisdic- 
tion: 3  Knapp's  Privy  Council  111.  But  it  is  a  wholesome 
jurisdiction  very  commonly  exercised  by  nearly  all  superior  courts, 
to  distribute  a  fund  rightfully  in  its  possession  to  those  who  are 
legally  entitled  to  it ;  and  there  is  no  sound  reason  why  admiralty 
courts  should  not  do  the  same.  If  a  case  should  be  so  com- 
plicated as  to  require  the  interposition  of  a  court  of  equity,  the 
District  Court  could  refuse  to  act,  and  refer  the  parties  to  a  more 
competent  tribunal.  See  cases  reviewed  in  1  Conklin's  Admiralty 
4&-66,  2d  ed. 

In  this  case  the  appellants  themselves  have  no  maritime  lien, 
bat  merely  a  mortgage  to  secure  an  ordinary  debt  not  founded  on 
a  maritime  contract.  They,  therefore,  have  no  standing  in  court, 
except  under  the  43d  Admiralty  Rule,  and  in  the  manner  above 
indicated.  Their  libel  was  inadmissible,  even  under  the  admiralty 
rule  as  recently  modified :  The  John  Jay^  17  Howard  399.  But 
before  the  final  decree  they  filed  a  petition  for  the  surplus  proceeds, 
and,  as  there  is  no  question  in  the  case  about  fraudulent  preference 
under  the  bankrupt  law,  they  are  entitled  to  those  proceeds  to- 
wards satisfaction  of  their  mortgage. 

The  decree  of  the  Circuit  Court  is  reversed,  and  it  is  ordered 
that  the  record  be  remanded,  with  instructions  to  enter  a  decree 
in  favor  of  the  appellants,  in  conformity  with  this  opinion. 

Clifford  and  Field,  JJ.,  dissented.^ 


^  We  have  been  favored  also  with  a  copy  of  the  elaborate  dissenting  opinion 
of  Clifford,  J.,  and  regret  that  want  of  space  prevents  oar  publishing  it  here- 
with.—Ed.  Am.  L.  R. 
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Supreme  Court  of  Alabama, 

PARKS  ET  AL.  V.  COFFEE  et  al. 

The  states  that  joined  the  Confederate  govern tnent  continued  notwithstanding 
that  act  to  be  states,  and  their  goyemnients,  legislatures,  courts,  officers,  &e.,  when 
regularly  and  duly  constituted  according  to  their  own  laws,  as  in  the  case  of  AU- 
bama,  were  officers  dejure  as  well  as  defat^o. 

The  acts  of  the  several  states  in  their  individual  capacities,  and  of  their  deptrt- 
ments  of  government,  executive,  judicial  and  legislative,  during  the  war,  so  far 
as  they  did  not  impair  or  tend  to  impair  the  supremacy  of  the  national  aathoritr 
or  the  just  rights  of  citizens  under  the  Constitution,  were  valid  and  binding. 

The  courts  of  Alabama,  during  the  war,  were  a  portion  of  the  rightful  dtjwt 
government  of  the  state;  and  their  judgments,  decrees  and  proceedings,  not  ia 
Tiolation  of  the  Constitution  and  laws  of  the  United  States  or  of  any  right  or 
obligation  arising  under  them,  and  not  in  violation  of  the  Constitution  of  Ala- 
bama, are  valid  and  must  have  operation  and  eflfect  accordingly. 

No  act  of  the  legislature  or  ordinance  of  a  convention  is  necessary  to  sach  va- 
lidity. 

A  judgment  in  an  Alabama  court  in  1861,  in  a  suit  between  persons  within  iu 
jurisdiction,  and  a  subsequent  sale  of  land  under  execution  on  that  judgment, 
passed  a  good  title  to  the  purchaser. 

Bill  for  injunction.  Appellants  were  in  possession  of  certain 
land  purchased  in  October  1866,  at  a  sheriflTs  sale  under  a  phriet 
writ  of  execution  upon  a  judgment  of  the  Circuit  Court  of  Jack- 
son county,  rendered  in  1861,  during  the  late  war,  against  Wallace 
and  Chitty.  The  land  belonged  to  defendant  Chitty,  A  writ  of 
execution,  on  which  the  costs  and  interest  were  made,  was  issued 
on  this  judgment  in  1862;  another  was  issued  June  28th  1866; 
and  next  in  order  to  this,  without  the  lapse  of  a  term,  was  the 
pluries  writ,  under  which  the  sale  was  made. 

Appellants  claimed  the  land  under  another  title  also.  In  March 
1866,  it  was  attached  by  the  sheriff  of  Jackson  county,  by  virtue 
of  a  writ  of  attachment  in  a  suit  of  Falls  and  Cunningham  against 
Wallace  and  Chitty,  in  which  judgment  was  rendered  in  1867  in 
fiivor  of  the  plaintiffs;  and  appellants  show  a  sheriff's  deed  to 
them,  as  purchasers  of  the  same  land  under  this  judgment  also. 

The  appellee,  who  was  defendant  in  this  cause  below,  had  caused 
this  same  land  to  be  attached  in  September  1866,  under  a  writ  of 
attachment  in  a  suit  of  his  own  against  said  Chitty  ;  and  having 
afterwards  obtained  a  judgment  therein,  he  was  pressing  a  sale  of 
the  land  under  an  execution  upon  the  judgment. 

The  opinion  of  the  court  was  delivered  by 
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Manning,  J. — The  bill  in  this  cause  was  filed  by  appellants, 
for  an  injunction  against  the  proceeding  by  appellee,  and  to  remove 
the  cloud  it  cast  upon  their  title.  And  as  under  the  decisions  of 
tills  court  after  the  reconstruction  of  it  in  1868,  judgments  rendered 
during  the  war  were  held  incapable  of  sustaining  execution  on 
them,  and  of  creating  liens  upon  property,  after  the  war — the 
struggle  of  the  parties  to  this  cause  was,  on  the  part  of  the  ap- 
pellee, to  assail  the  title  of  appellants  under  the  second  judgment 
rendered  after  the  war,  and  on  the  part  of  appellants,  to  maintain 
that  title.  It  is  not  necessary,  however,  to  review  the  evidence 
relating  to  this  contest  (which  occupies  a  large  part  of  the  record), 
if  under  the  later  decisions  of  this  court,  and  in  our  opinion, 
judgments  rendered  during  the  war,  are  not,  for  that  reason, 
invalid.  * 

For  the  appellee,  it  is  insisted,  that,  according  to  the  decisions 
of  our  immediate  predecessors,  judgments  rendered  in  the  courts 
of  Alabama  during  the  war,  are  to  be  considered  as  having  no 
other  effect  than  as  the  judginents  of  foreign  courts,  of  which,  as 
such,  execution  could  not  now  be  had  in  our  courts.  Such  de- 
cisions were  made ;  but  they  were  afterwards  modified  by  the  same, 
or  some  of  the  same  judges,  who  made  or  concurred  in  them. 

The  times,  indeed,  were  not  then  favorable  to  the  formation  of 
correct  opinions.  Everything  was  disestablished  The  Confeder- 
ate government,  with  all  its  departments,  offices  and  great 
powers,  had  gone  down  before  men's  eyes,  and  was  seen  no  more. 
The  state  governments  were  toippled  over;  and  military  adminis- 
trations were  set  up  in  their  stead.  To  these  succeeded  civil 
governments,  that  had  been  solemnly  instituted  by  delegates 
from  the  people  assembled  in  conventions.  These  again  were 
overturned  and  denounced  as  illegal,  by  the  Acts  of  Congress, 
known  as  the  Reconstruction  Laws,  and  others  were  established  to 
take  their  places. 

We  are  only  referring  to  these  events,  not  criticising  them.  It 
does  not  come  within  the  scope  of  our  duties  on  this  bench,  to 
pass  judgment  on  the  conduct  or  policy  of  any  of  the  actors  in 
those  tragic  scenes.  But  there  was  a  general  instability  of  the 
most  important  institutions  of  society.  And  in  the  conflict  of  pas- 
sions and  interest  by  which  it  was  produced,  principles  became  in- 
distinct, and  the  minds  of  men  possessed  by  lawless  and  extrava- 
gant ideas. 

Vol.  XXIII.~63 
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That  much  greater  ^vil,  than  that  we  have  hitherto  suffered^  did 
not  result  from  this  condition  of  things,  is  largely  due  to  the 
moderation,  wisdom  and  learning  of  the  Supreme  Court  of  tlie 
United  States.  The  influence  of  its  action  has  been  felt  in  aH 
the  courts  of  the  land.  And  it  is  by  the  light  which  that  tri- 
bunal has  shed  upon  the  subject,  that  we  propose  to  proceed  in 
our  investigation  of  the  questions — what  authority  is  due  to  tb« 
judgments  and  decrees  of  the  courts  of  Alabama  rendered  during 
the  war,  and  what  was  the  status  of  those  courts  ? 

In  1867,  the  case  of  Walker  v.  Villavaso,  6  Wall.  124,  came 
before  that  court.  The  facts  concerning  it,  are  these:  In  1861, 
Louisiana  bad  (according  to  the  report  of  the  case)  ''passed  an 
ordinance  of  secession  from  the  Union,  adopted  the  Constitution 
of  the  rebel  states,  required  all  office-hol(lers  to  swear  allegiance 
to  it,  and  had  been  proclaimed  in  a  state  of  insurrection  by  the 
President  of  the  United  States/'  After  this,  in  October  1861,  a 
decree  for  the  foreclosure  of  a  mortgage,  and  sale  of  the  mort^ 
gaged  property,  was  made  by  a  District  Court  of  that  state.  In 
1867,  after  the  war  was  over,  this  decree  was  afiBrmed  by  the  Su- 
preme Court  of  Louisiana,  then  reconstituted  and  a  loyal  court. 
In  the  Supreme  Court  at  Washington,  it  was  insisted,  that  it  must 
take  judicial  cognisance  of  the  facts  mentioned,  which  (as  it  was 
urged)  made  the  decree  of  the  District  Court  void,  as  that  of  an 
insurrectionary  court  under  a  political  organization  hostile  to  the 
United  States,  and  so  must  judicially  know  that  the  Appellate 
Court  of  Louisiana,  in  aflSrming  that  decree,  decided  adversely 
to  the  proposition  that  it  was  void  for  that  reason,  wherefore  the 
Supreme  Court  of  the  United  States  should  take  jurisdiction  of 
the  cause. 

But  it  held,  in  a  brief  opinion,  that  this  matter  not  appearing 
by  the  record  to  have  been  in  controversy  below,  the  cause  could 
not  be  brought  before  it,  under  the  Judiciary  Act  of  1789,  and  it 
was,  therefore,  dismissed.  This  left  the  original  decree  below 
^rendered  when  Louisiana,  as  one  of  the  Confederate  states,  was 
waging  war  against  the  Federal  government)  to  be  carried  into 
effect  upon  the  recognition  and  affirmance  of  it,  as  valid,  after  the 
war,  by  the  Supreme  Court  of  Louisiana. 

At  the  same  term  (December  1867)  of  the  Supreme  Court  at 
Washington,  the  question  came  up  in  a  different  form  in  White  v. 
Cannon,  6  Wall.  443.     This  also  was  from  the  Supreme  Court  of 
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Louisiana.  But  this  time,  it  was  that  court,  and  not  the  inferior 
one,  that  was  the  '*  Rebel  court."  And  it  had,  after  the  ordi- 
nance of  secession  of  Louisiana  had  been  passed,  reversed  the  judg- 
ment of  an  inferior  loyal  court,  and  rendered  a  different  one  in 
its  stead. 

Upon  the  argument  of  it  at  Washington,  it  was  suggested  to 
the  court  that  the  decree  of  the  Appellate  Court  below  was  void, 
because  rendered  after  the  secession  of  Louisiana  from  the  Union. 
But  the  Supreme  Court  of  the  United  States,  after  reviewing  the 
case,  affirmed  the  decree,  and  briefly  said  in  conclusion :  *'  The 
objection  that  the  decision  of  the  Supreme  Court  of  Louisiana  is 
to  be  treated  as  void,  because  rendered  some  days  after  the  passage 
of  the  ordinance  of  secession  of  that  state,  is  not  tenable.  That 
ordinance  was  an  absolute  nullity,  and  of  itself  alone  neither 
affected  the  jurisdiction  of  that  court  or  its  relations  to  the  appel* 
late  power  of  this  court." 

At  the  next  term,  came  up  the  great  case  of  the  State  of  Texas 
V.  White,  to  which  we  shall  recur  hereafter. 

In  the  Circuit  Court  of  the  United  States  at  Mobile,  in  June 
1871,  Justice  Bradley,  of  the  Supreme  Court,  presiding,  delivered 
the  opinion  in  the  case  of  Lockhart  et  al,  v.  Horn,  Ex.,  ^c,  then 
there.  This  was  a  suit  in  equity  to  set  aside  a  will  which  had 
been  established  in  a  Probate  Court  of  Alabama,  and  for  the  set- 
tlement of  an  administration. 

In  it  he  said:  "The  complainant  relies  on  several  grounds  for 
the  suspension  of  the  limitation  :  first — the  fact  that  civil  war  was 
raging  in  Alabama  and  other  states,  from  January  11th  1861, 
when  the  act  of  secession  was  adopted,  to  the  close  of  hostilities 
and  restoration  of  order,  in  the  summer  or  fall  of  1865. 

"  I  do  not  agree  that  this  was  a  sufficient  ground  for  the  sus- 
pension of  legal  remedies  and  acts  of  limitations,  as  between  the 
citizens  of  the  Confederate  States,  any  more  than  it  would  be  as 
between  citizens  of  states  which  adhere4  to  the  General  Govern- 
ment. It  is  a  fact  that  the  courts  of  Alabama  were  open  to  all 
the  citizens  of  the  Confederate  States,  and  there  was  no  law  to 
prohibit  them  from  resorting  thereto.  *****  Unless  a 
country  is  actually  occupied  by  hostile  forces  and  its  laws  and 
courts  are  suppressed,  it  would  be  giving  to  the  courts  too  large  a 
discretion  to  allow  them  to  decide  when  and  when  not,  the  Stat- 
utes of  Limitation  are  in  operation,  as  between  their  own  citizens." 
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Having,  after  reviewing  all  the  grounds,  decided  that  complain- 
ants were  not  excusable  for  not  having  brought  suit  during  the 
war,  in  the  courts  of  Alabama,  and  were  therefore,  barred  of  & 
part  of  the  relief  thej  claimed.  Judge  Bradley  had  next  to  meet 
the  question  of  the  liability  of  the  executor  for  funds  of  the  estate 
which,  in  1864,  he  had  invested  in  bonds  of  the  Confederate  States. 
In  reference  to  this  he  says :  "  As  a  general  rule,  in  my  judgment, 
all  transactions,  judgments  and  decrees  which  took  place  in  con- 
formity with  existing  laws,  in  the  Confederate  States,  between  the 
citizens  thereof,  during  the  late  war,  except  such  as  were  directly 
in  aid  of  the  rebellion,  ought  to  stand  good.  The  exception  of 
such  transactions  as  were  directly  in  aid  of  the  rebellion,  is  a 
political  necessity  required  by  the  dignity  of  the  United  States 
government,  and  by  every  principle  of  fidelity  to  the  Constitution 
and  laws  of  our  common  country." 

Having  decided  that  the  investment  in  Confederate  bonds  ivas 
directly  in  aid  of  the  rebellion,  and  that,  therefore,  the  executor 
could  have  no  benefit  from  that  act — the  final  question  was, 
whether  the  executor  should  be  liable  for  the  funds  he  had  so 
invested,  as  good  money,  or  for  their  value  at  the  time,  as  Con- 
federate treasury  notes,  he  having  received  payment  in  them  u 
the  currency  then  in  common  use.  It  appeared  that  the  executor 
took  ofiBce  in  March  1858  ;  that  the  debts  from  which  those  funds 
arose,  were  due  before  the  war  began ;  and  that  he  was  urged  and 
cited  to  settle  the  estate  in  August  1860,  and  again  in  January 
1861 ;  and  ^^  he  has  not  shown"  (says  Judge  Bradlbt)  ^'sufficient 
excuse  for  not  collecting  the  funds  of  the  estate  before  the  war 
commenced.  Had  he  shown  such  excuse,  I  should  have  felt  bound 
to  charge  him  only  with  the  value  of  the  funds  at  the  time  when 
he  received  them,  with  a  reasonable  allowance  of  time  for  making 
a  settlement."  "  It  may  be  urged"  (continued  the  judge)  "that 
the  decree  of  the  Probate  Court  made  in  May  1864,  is  conclusive 
on  the  question  of  the  executor's  diligence.  ***♦♦* 
But  a  careful  examination  of  that  decree  shows  that  this  ques- 
tion was  not  passed  upon  by  the  court.  ♦  *  *  Jgad  the  court 
decided  the  question  of  diligence  I  should  have  deemed  iU  decision 
on  that  point  condimve.**  These  large  extracts  are  made  because 
this  opinion  of  Judge  Bradlbt  is  believed  not  to  be  yet  published 
in  any  book  of  reports,  and  because  of  its  great  value  in  showing 
how  fully  and  emphatically  the  eminent  judges  of  the  highest 
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court  in  the  land  acknowledge  the  validity  and  authority  (when 
not  in  conflict  with  the  Federal  Constitution)  of  the  laws,  judicial 
proceedings  and  governmental  institutions  of  the  states  of  the  late 
Southern  Confederacy  during  the  war.  In  affirming  the  decree 
in  this  case  the  Supreme  Court  of  the  United  States  say,  ''  We 
admit  that  the  acts  of  the  several  states  in  their  individual  capaci- 
ties, and  of  their  departments  of  government,  executive,  judicial 
and  legislative,  during  the  war,  so  far  as  they  did  not  impair  or 
tend  to  impair  the  supremacy  of  the  national  authority  or  the  just 
rights  of  citizens  under  the  Constitution,  are  in  general  to  be 
treated  as  valid  and  binding. 

**  The  existence  of  a  state  of  insurrection  and  war  did  not  loosen 
the  bonds  of  society  or  do  away  with  civil  government  or  the 
regular  administration  of  the  law ;  order  was  to  be  preserved,  police 
regulations  maintained,  crime  prosecuted,  property  protected,  con- 
tracts enforced,  marriages  celebrated,  estates  settled  and  the 
transfer  and  descent  of  property  regulated  precisely  as  in  time 
of  peace.  No  one  that  we  are  aware  of,  seriously  questions  the 
validity  of  judicial  or  legislative  acts  in  the  insurrectionary  states, 
touching  these  and  kindred  subjects,  when  they  were  not  hostile 
in  their  purpose,  or  mode  of  enforcement,  to  the  authority  of  the 
national  government  and  did  not  impair  the  rights  of  citizens 
under  the  Constitution  :*'  Horn.  v.  Lockhart  et  aL,  17  Wall.  580. 

In  harmony  with  these  declarations  of  the  law  is  the  opinion  in 
Tezas  v.  White^  7  Wall.  700,  as  explained  in  Huntington  v.  TexaSj 
IG  Wall.  402.  Quotations  to  this  point  from  these  cases  are 
needless,  and  would  too  much  extend  this  opinion. 

But  while  the  validity  and  authority  of  the  acts,  judgments  and 
decrees  of  the  several  departments  of  the  state  governments  during 
the  war  are  so  fully  and  emphatically  affirmed,  it  is  nowhere  ex- 
pressly held  that  those  governments  were,  during  that  period,  the 
rightful,  legitimate  governments  of  these  states.  On  the  contrary, 
in  TexaB  v.  White.,  supra,  the  Chief  Justice,  arguendo,  says: 
**  The  legislature  of  Texas,  at  the  time  of  the  repeal,  constituted 
one  of  the  departments  of  a  government  established  in  hostility  to 
the  Constitution  of  the  United  States.  It  cannot  be  regarded, 
therefore,  in  the  courts  of  the  United  States  as  a  lawful  legislature 
or  its  acts  as  lawful  acts.  And  yet  it  is  an  historical  fact  that  the 
government  of  Texas,  then  in  full  control  of  the  state,  was  its  only 
actual  government,  and  certainly  if  Texas  had  been  a  separate 
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State  and  not  one  of  the  United  States,  the  new  government,  having 
displaced  the  regular  authority  and  established  itself  in  the  eus- 
tonoTarj  seats  of  power  and  in  the  exercise  of  the  ordinary  functions 
of  administration,  would  have  constituted  in  the  birictest  sense  of 
the  words  a  de  facto  government,  and  its  acts  during  its  existence 
as  such  would  be  eifectual  and  in  almost  all  respects  valid.  And 
to  some  extent  this  is  true  of  the  actual  government  of  Texas, 
though  unlawful  and  revolutionary  as  to  the  United  States." 

The  Chief  Justice  then  goes  on,  without  intending  (as  be  says) 
to  be  full  and  exact,  to  speak  of  the  acts  of  such  a  government 
whieh  must  be  treated  as  valid,  and  concludes  by  saying  *^  that  acts 
in  furtherance  or  support  of  rebellion  against  the  United  States  or 
intended  to  defeat  the  just  rights  of  citizens,  and  other  acts  of 
like  nature,  must,  in  general,  be  regarded  as  invalid  and  void," 
which,  accompanied  by  the  explanation  made  in  Huntington  v. 
TexoB^  supra^  corresponds  with  what  we  have  before  quoted  from 
Horn  v.  Lockhart,  17  Wall.  580. 

Of  the  paragraph  above  from  the  opinion  in  Texai  v.  WUte^ 
without  adverting  to  its  defective  logic,  two  things  are  to  be  noted. 
First,  The  Chief  Justice  had  previously  mentioned  that  the  Gov- 
ernor and  Secretary  of  State  of  Texas,  having  refused  to  take  an 
oath  of  allegiance  to  the  Confederate  States,  ''  were  summariiv 
ejected  from  ofiBce."  And  since  he  speaks  in  the  pass«ige  above, 
of  "  the  new  government  having  displaced  the  regular  authority." 
&c.,  we  must  infer  that  he  had  in  mind  this  government,  referred 
to  as  established  by  actual  usurpation,  when  he  was  speaking  of  its 
statuB  and  authority.  And  secondly :  All  those  acts  which  he 
says  ^^  must  be  regarde<l  as  invalid  and  void,'*  if  done  by  the 
"  actual  government  of  Texas,  though  unlawful  and  revolutionary 
as  to  the  United  States,"  would  be  equally  "invalid  and  void," 
if  done  by  the  lawful  and  regular  government,  before  secession 
from  the  United  States. 

Hence  no  support  is  affonled  by  that  opinion,  to  the  proposition, 
that  the  government  of  Alabama  (which  was  not  established  bj 
the  expulsion  of  any  person  from  office,  and  the  introduction  of 
an  usurper  in  his  place),  wa%  not  the  government  de  jure  of 
this  state  during  the  war.  But  other  portions  of  that  opinion 
enable  us  to  demonstrate  the  contrary. 

"We  have  already,"  says  the  Chief  Justice,  "had  occasion  to 
remark,  at  this  term,  that  the  people  of  each  state  compose  a  state 
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having  its  own  government  and  endowed  with  all  the  functions  es- 
sential to  separate  and  independent  existence ;  and  that  without 
the  states  in  union,  there  could  be  no  such  political  body  as  the 
United  States :"  County  of  Lane  v.  The  State  of  Oregon,  7  Wall. 
76.  "  Not  only,  therefore,  can  there  be  no  kss  of  separate  and 
independent  autonomy  to  the  states,  through  their  union  uiider 
the  Constitution,  but  it  may  bo  not  unreasonably  said  that  the 
preservation  of  the  states,  and  the  maintenance  of  their  govern- 
ments, are  as  much  within  the  design  and  care  of  the  Constitution, 
as  the  preservation  of  the  Union  and  the  maintenance  of  the 
National  Government.  The  Constitution  in  all  its  provisions  looks 
to  an  indestructible  Union,  composed  of  indestructible  states.'* 

These  are  noble  sentences. 

Before  the  war  then  and  while  in  the  Union,  Alabama  wa5  en- 
dowed with  autonomy.  Her  people  composed  "a  state  having  its 
own  government,  and  endowed  with  all  the  functions  essential  to 
a  separate  and  independent  existence.'*  Those  who  constituted 
this  government,  were  elected  into  it  by  this  people.  They  were 
not  appointees  of  any  officials  of  the  United  States.  Their  tenure 
of  office  did  not  depend  upon  any  Federal  functionary.  They 
could  not  be  deposed,  or  their  places  supplied,  by  the  action  of  any 
one  from  without  the  state.  In  finp,  they  composed  a  govern- 
ment created  by  the  people  of  Alabama,  for  the  enactment  and 
enforcement  of  the  laws  of  this  people,  were  responsible  for  their 
official  acts  only  to  this  people,  could  be  succeeded  in  office  only 
by  those  whom  this  people  should  elect,  and  possessed  rightfully, 
dejurey  all  the  powers  of  government,  except  those  which  were 
denied  to  them  by  the  Constitution  of  Alabama  and  the  Consti- 
tution of  the  United  States.  The  rightful  government  thus  con- 
stituted and  thus  endowed  with  the  powers  and  faculties  of 
administration  which  Alabama  had  before,  and  when  the  act  of 
secession  was  passed,  continued  without  change,  except  by  the 
regular  election  or  appointment  of  successors  to  the  persons  whose 
terms  of  office  expired,  down  to  the  close  of  the  war.  If  any  of 
its  members  ceased  to  be  lawful  members  of  the  government  while 
they  acted  as  such,  and  became  merely  de  facto  members  of  it,  or 
only  actual  members,  they  were  then  usurpers  of  the  seats  of  au- 
thority which  belonged  to  others.  Who  were  those  others,  that 
were  thus  expelled  or  kept  out  ?  Who  claimed  to  be  so  ?  Who, 
if  the  incumbents  had  vacated  their  offices,  would  have  had  the 
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right,  or  claimed  that  they  had  the  right,  to  take  and  occupy 
them? 

These  questions  cannot  be  answered.  And  why  not  ?  Because 
the  incumbents  of  those  offices  were  not  usurpers  of  them,  but 
rightfully  in  possesMon. 

Is  there  some  dim  idea,  however,  that  although  this  be  true  of 
the  persons  exercising  authority,  yet  the  state  government  itself 
with  its  departments  and  offices  had  become  defunct?  How  could 
this  happen  ?  Whether  in  the  Union  or  out  of  it,  Alabama  did 
not  cease  to  be  a  state.  Some  of  her  elder  sisters  were  states 
with  their  separate  and  independent  governments,  before  the 
Union  under  the  Constitution  was  formed ;  and  any  or  all  of  them 
might  continue  to  be  so,  if  the  Union  were  utterly  dissolved.  To 
the  political  community  denominated  a  state  the  organization  which 
we  call  government,  is  essential ;  it  is  of  the  substance  of  it,  and 
a  part  of  the  idea  which  the  word  expresses.  And  such  an  or- 
ganization was  certainly  quite  as  necessary  to  Alabama,  while 
dissevered  from  her  co-states,  as  while  in  union  with  them.  This 
is  indeed  affirmed,  or  recognised,  in  most  of  the  passages  which 
w*e  have  quoted  from  cases  in  the  Federal  courts.  The  latest  of 
those  in  the  Supreme  Court  at  Washington,  relating  to  this  matter, 
is  that  of  Sprot  v.  United  States^  decided  at  the  present  term. 
(See  report  in  the  January  No.  1876  of  the  American  Law  Reg- 
ister.) Miller,  J.,  in  delivering  the  opinion  of  the  court  and 
speaking  of  the  difference  between  "the  so-called  Confederate 
government  and  that  of  the  states,''  says:  "the  latter,  in  most 
if  not  in  all  instances,  merely  transferred  the  existing  state  or- 
ganizations to  the  support  of  a  new  and  different  national  head. 
The  same  Constitution,  the  same  laws  for  the  protection  of  pro- 
perty and  personal  rights  remained,  and  were  administered  by  the 
same  officers.  These  laws,  necessary  in  their  recognition  and  ad- 
ministration to  the  existence  of  organized  society,  were  the  same 
with  slight  exceptions  whether  the  authorities  of  the  state  ac- 
knowledged allegiance  to  the  true  or  the  false  federal  power. 
They  were  the  fundamental  principles  for  which  civil  society  is 
organized  into  government  in  all  countries,  and  must  be  respected 
in  their  administration,  under  whatever  temporary  dominant  au- 
thority they  may  be  exercised.'* 

Anything  more  conclusive  upon  this  point,  it  would  be  needless 
to  produce.  But  we  may  add  that  it  having  been  repeatedly  held 
by  the  highest  court  in  the  land,  that  the  acts  and  ordinances  of 
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secession  were  mere  nullities,  absolutely  void,  and  all  the  efibrts 
made  in  support  of  them,  having  proved  ineflfectual,  it  follows  that 
legally,  in  contemplation  of  law,  Alabama  was  never  out  of  the 
Union.  The  Constitution  and  laws  of  the  United  States,  though 
their  operation  was  suspended,  continued  obligatory  within  her 
borders  during  all  the  time  of  the  war,  and  she  continued  to  be  a 
member  of  what  the  Constitution  in  all  its  provisions  designed  to 
be  ^^  an  indestructible  Union  composed  of  indestructible  states." 

Of  course,  we  are  not  to  be  understood  as  holding  that  because 
the  courts  and  legislatures  of  Alabama,  during  the  war,  were  such 
rightfully  dejure,  therefore  whatever  they  did  was  lawful.  Sup- 
pose, for  the  sake  of  the  argument,  that  the  persons  exercising 
public  functions,  employed  them  in  doing  many  illegal  acts,  even 
treasonable  ones.  What  then  ?  Concede  that  they  became  liable 
to  be,  and  were  pursued,  driven  from  office  and  punished  by  the 
Federal  Government,  and  that  their  official  acts  of  that  char- 
acter must  be  treated  as  null  and  void.  All  this  would  not  pre- 
vent the  things  which  they  had  officially  done  that  were  not  in 
violation  of  superior  laws,  or  of  the  rights  and  obligations  arising 
under  such  laws,  from  being  valid  and  effectual,  any  more  than 
the  crimes  of  Charles  I.,  and  his  decapitation  for  them,  or  those 
of  James  II.  for  which  England  dethroned  and  expelled  him, 
invalidated  the  acts  which  they  had  lawfully  done  while  they  yet 
actually  swayed  the  sceptre,  as  kings  dejure  of  the  realm. 

Our  conclusion  then  is,  that  the  courts  of  Alabama,  during  the 
war,  were  a  portion  of  the  rightful,  de  jure,  government  of  the 
state ;  and  that  their  judgments,  decrees  and  proceedings,  not  in 
violation  of  the  Constitution  and  laws  of  the  United  States,  or  of 
any  right  or  obligation  arising  under  them,  and  not  in  violation  of 
the  Constitution  of  Alabama,  are  valid  and  must  have  operation 
and  effect  accordingly. 

We  have  heretofore  mentioned  that  the  views  of  our  predecessors 
on  this  point  as  expressed  in  Hall  v.  Hall,  43  Ala.  R.  488  ;  Pow- 
ell V.  Boon,  Id.  459 ;  Martin  v.  Hewitt,  44  Id.  418,  and  in 
other  cases,  have  been  modified  by  later  decisions.  We  refer  to 
the  cases  of  Tarver  v.  Tanhersly,  Powell  v.  Young,  and  Riddie 
V.  Hill,  delivered  at  the  last  (June)  term  of  this  court. 

In  them,  it  was  held,  conformably  with  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  in  Horn  v.  Lockhart,  supra, 
that  ''judicial  proceedings  in  this  state  during  the  war,  so  far  as 
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they  did  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority,  or  the  just  rights  of  citizens  under  the  Consti- 
tution, are  to  be  treated  as  binding. 

This  rectification  of  the  judicial  opinion  of  this  court,  gave  great 
satisfaction  to  the  lawyers  and  people  of  the  state.  Its  tendency 
was  to  prevent  litigation  from  being  fomented,  and  the  peace  of 
families  from  being  disturbed. 

We  have  gone  a  step  further  (we  hope  with  like  beneficent  con- 
sequences), in  holding  that  the  courts  in  which  those  judicial  pro- 
ceedings were  had,  were  a  part  of  the  rightful  government  of  the 
state. 

One  consequence  of  this  holding  is — that  no  act  of  the  legisla- 
ture, or  ordinance  of  a  convention,  is  necessary  to  give  validity 
to  the  judgments,  decrees  and  proceedings  of  those  courts. 

Another  consequence  is  that  the  records  and  papers  of  those 
courts  during  the  war,  are  to  be  preserved  with  the  same  care,  and 
certified  in  the  same  manner,  as  those  of  courts  held  since;  and 
like  punishments  are  to  be  inflicted  for  the  destruction,  mutilation, 
abstraction  or  falsification  of  the  records  and  papers  of  the  one,  as 
of  the  other. 

According  to  our  views,  the  title  of  the  land  in  controversy 
acquired  by  appellants,  under  a  judgment  rendered  during  the 
war,  the  execution  upon  which  created  a  lien  commencing  at  an 
earlier  date  than  that  created  by  the  attachment  for  appellee,  is 
valid.  And  the  proceedings  of  the  appellee  to  have  the  land  sold 
under  the  judgment  in  his  suit,  are  injurious  to  appellants,  and 
cast  a  cloud  upon  their  title. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree  vill  he 
here  rendered  perpetually  enjoining  appellee  from  further  proceed- 
ing to  sell  the  land  in  controversy  to  satisfy  his  judgment. 

Appellee  will  pay  the  costs  of  this  suit  in  this  court  and  in  the 
court  below. 

Brickell,  C.  J.,  did  not  sit  in  this  case. 


United  States  Circuit  Court     Northern  District  of  IlUnm- 
OSGOOD  V.  CHICAGO.  DANVILLE  k  VINCKNNES  R.  R.  CO.  etal. 

Under  the  Act  of  Congress  of  March  3ri  1875,  the  Circuit  Courts  have  jari'- 
diction  of  actions  between  citizens  of  different  stares,  without  rcjrftnl  to  ^^^ 
that  one  party  may  be  a  citizeu  of  the  sute  where  the  suit  in  brought  \  tod  «"»*** 
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t)ii<:  Act  bnch  cases  may  be  removed  from  a  state  coart  eren  by  a  defendant  who 
is  Hued  in  a  court  of  his  own  state. 

Where  there  are  sei'eral  defendants,  only  part  of  whom  ask  fcr  the  removal  of 
a  cause  to  a  Federal  court,  the  right  to  such  removal  depends  on  the  fact  whether 
or  not  there  is  a  controversy  wholly  between  the  plaintiff  and  the  defendants 
asking  fur  the  removal,  and  which  ran  be  fully  determined  as  between  them. 

A  bill  was  filed  in  an  Illinois  court  by  a  citizen  of  Massachusetts,  against  an 
Illinois  corporation  and  its  officers,  and  certain  judgment'Creditors,  who  were 
citizens  of  Illinois,  to  enforce  the  lien  of  certain  bonds,  and  to  foreclose  a  mort- 
gAy^e  (riven  to  secure  them.  The  judgment-creditors,  defendants,  filed  cross-bilU, 
and  there  was  a  demurrer  to  the  bill.  The  corporation  and  some  of  its  officers, 
incJudinji:  president,  treasurer  and  several  of  the  trustees  under  the  mortgage, 
then  filed  a  petition  to  remove  the  cause  to  the  Circuit  Court.  Held^  that  this  was 
a  controversy  wholly  between  citizens  of  different  states  which  could  be  fully  de- 
termined as  between  them,  and  therefore  was  properly  removable. 

ffeJd,  further,  that  the  fact  that  certain  judgment-creditors  whose  rights  were 
subject  to  the  prior  liens  of  the  bonds  sought  to  be  enforced,  were  defendants,  and 
that  some  of  them  had  filed  cross-bills,  could  not  affect  the  right  of  the  substan- 
tial parties  to  the  issue  to  remove  the  cause. 

Where  there  has  i)een  a  possession  of  the  tm  acquired  by  the  state  coart  in  con- 
sequence of  the  main  issue,  the  removal  of  the  latter  carries  with  it  the  possession 
of  the  res  to  the  Federal  court,  notwithstanding  there  may  be  collateral  issues 
raifsed  which  may  remain  in  the  state  court. 

Whether  such  collateral  issues  do  remain  in  the  state  court  or  are  removed  by  the 
removal  of  the  main  controversy,  not  decided. 

A  petition  for  removal  under  the  Act  of  1875,  may  be  filed  in  vacation,  and 
it  is  not  required  that  the  state  court  should  take  any  action  upon  it  or  upon  the 
bond. 

If  the  petitioner  has  the  right  of  removal  and  files  his  petition  and  then  files  a 
copy  of  the  record  in  the  Federal  court,  the  act  of  removal  is  complete,  and  the  only 
jurisdiction  to  restore  the  case  to  the  state  court  is  in  the  Federal  court  upon 
motion. 

On  the  22d  of  February  187.5,  the  plaintiff,  as  a  bondholder  of 
the  railroad  company,  filed  a  bill  in  the  Will  county  Circuit  Court, 
against  the  company  and  certain  defendants  (trustees  of  mortgages 
atnouriting  to  several  millions  of  dollars,  given  by  the  railroad  com- 
pany, including  the  president  and  treasurer  and  members  of  the 
board  of  directors),  to  foreclose  the  mortgage.     Tbe  bill  charged 
various  breaches  of  trust  on  the  part  of  the  officers  of  the  company, 
and  asked  for  an  injunction  to  prevent  them  from  negotiating  cer- 
tain bonds  of  the  company,  and  for  a  receiver.     The  court,  with- 
out notice  to  the  defendants,  issued  the  injunction  and  appointed 
receivers  at  the  time  the  bill  was  filed.     On  the  28d  of  February, 
a  petition  was  filed  by  some  of  the  non-resident  defendants  to  re- 
move the  suit  into   tiiis  court,  which  was  refused  by  the  state 
court.     Ou  the  24th  of  February,  the  bill  was  amended  by  making 


508  OSGOOD  t?.  CHICAGO,  D.  &  V.  RAILROAD  CO. 

various  judgment-creditors  defendants.  On  the  same  day,  one  of 
the  judgment-creditors  answered  and  filed  a  cross-bill  praying  the 
court  to  enforce  the  lien  against  the  company,  and  that  the  re- 
ceivers should  pay  the  same.  On  the  26th  of  February,  on  peti- 
tion, other  creditors  of  the  company  were  made  defendants,  who 
asked  leave  to  file  cross-bills.  These  claims  of  the  judgment  and 
other  creditors  were  all  subsequent  in  point  of  time  and  right  to 
those  of  the  bondholders  under  the  mortgages.  On  the  Ist  of 
March  certain  persons  petitioned  to  be  made  co-plaintiffs. 

There  was  no  action  of  the  court  on  the  petition  last  referred  to, 
and  the  only  cross-bill  filed  was  that  of  the  24th  of  February,  al- 
ready mentioned.  There  was  a  demurrer  to  the  bill,  which  had 
been  argued  and  taken  under  advisement  by  the  court.  There 
had  also  been  some  incidental  motions  made  in  the  case,  which 
need  not  be  particularly  referred  to.  The  court  had  adjourned 
for  the  term.  This  was  accordingly  the  position  of  the  case,  when, 
on  the  22d  day  of  March,  petitions  were  filed  in  the  suit  with  the 
clerk  of  the  court  by  the  railroad  company,  a  corporation  of  this 
state,  Judson  the  president,  and  Tenney  the  treasurer,  and  by  the 
trustees  Roberts,  Fosdick  and  Fish,  asking  for  the  removal  of  the 
cause  from  the  state  court  to  this  court,  under  the  Act  of  Con- 
gress of  the  3d  of  March  1875.  The  petitions  alleged  that  the 
amount  in  controversy  was  of  the  value  of  more  than  9^00,  that 
the  plaintiff 'was  a  citizen  of  Massachusetts,  that  the  parties  who 
had  petitioned  to  be  made  co-plaintiffs  were  citizens  of  Pennsyl- 
vania, and  that  Judson,  Tenney  and  Fish  were  citizens  of  New 
York,  Fosdick  a  citizen  of  Connecticut,  and  Roberts  a  citizen  of 
Illinois.  Bonds  were  filed,  conditioned  as  required  by  the  Act 
of  Congress.  A  transcript  of  the  record  of  the  suit  in  the  state 
court  was  filed  in  this  court  March  24th.  This  was  now  a  motion 
to  dismiss  the  suit,  on  the  ground  that  this  court  had  no  jurisdic- 
tion of  the  case. 

Crawford  and  McDonald^  for  plaintiff. 

«      Walker  and  Campbell^  for  defendants. 

Drummond,  J. — It  seems  to  have  been  the  intention,  in  the 
recent  act)  to  consolidate  into  one  act  all  the  previous  general  Acts 
of  Congress  conferring  jurisdiction  upon  the  Circuit  Court,  and  at 
the  same  time  to  give  the  court  jurisdiction  in  some  cases  where  no 
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previous  Act  of  Congress  had  conferred  it.     The  court  has  now 
jurisdiction  in  suits  between  the  citizens  of  different  states,  with- 
out regard  to  the  fact  whether  or  not  one  of  the  parties  is  a  citizen 
of  the  state  where  the  suit  is  brought.     The  act  also  authorizes  a 
case  to  be  removed  from  the  state  to  the  Federal  court  under  such 
circumstances.     The  Judiciary  Act  of  1789,  as  construed  by  the 
Supreme  Court,  required  that  each  of  the  parties  plaintiff  should 
have  the  right  to  sue  each  of  the  parties  defendant,  in  a  suit 
between  citizens  of  different  states,  and  equally  so  in  the  case  of 
removal  from  the  state  to  the  Federal  court  under  the  authority 
conferred  by  the  12th  sect,  of  that  act.     The  act  of  1866  declared 
that  when  a  suit  was  brought  in  a  state  court  by  a  citizen  of  that 
state  against  a  citizen  of  another  state,  and  a  citizen  or  citizens  of 
the  same  state  as  the  plaintiff,  that  if  the  controversy  might  finally 
be  determined  between  the  plaintiff  and  the  citizen  of  the  other  state 
without  the  presence  of  the  co-defendants,  it  might  be  removed  to  the 
Federal  court.     The  recent  Act  of  Congress  declares  that  in  any 
suit  mentioned  in  the  law  when  there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different  states,  and  which  can  fully  be 
determined  as  between  them,  then  either  one  or  more  of  the  plain- 
tiffs or  defendants  actually  interested  in  such  controversy  may  re- 
move the  suit  into  the  Federal  court.     This  is  the  first  time  that 
Congress  has  authorized  a  defendant,  a  citizen  of  the  state  where 
the   suit  is  brought,  to   remove  the  case  from   the  state  to  the 
Federal  court.     As  this  is  a  case  where  there  are  several  defend- 
ants, some  of  whom  have  not  joined  in  the  petition  for  removal,  the 
question  is  whether  there  is  a  controversy  wholly  between  the 
plaintiff  and  those  who  have  petitioned  for  a  removal  and  which 
can  be  fully  determined  as  between  them.     The  controversy  in 
this  case,  as  between  these  parties,  is  whether  the  bonds  referred  to 
in  the  bill  are  valid  debts  against  the  company,  and  the  mortgages 
can  be  foreclosed  and  the  claim  enforced  against  the  company ; 
and  whether  the  ofiicers  of  the  company  have  been  guilty  of  any 
of  the  breaches  of  trust  alleged  against  them.     The  officers  named 
as  defendants,  and  the  railroad  company,  would  seem  to  be  parties 
whose  rights,  as  between  them  and  the  plaintiff,  can  be  fully  de- 
termined as  being  a  controversy  wholly  between  them.     The  other 
parties  who  have  joined  in  the  petition  for  removal  are   mere 
trustees.     It  is  a  controversy  wholly  between  citizens  of  different 
states. 
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The  fact  that  there  are  various  judgment-creditors,  whose  rights 
are  subject  to  the  prior  liens  of  the  bondholders,  cannot  affect  the 
power  of  removal — their  rights  remaining  unchanged.  Neither 
can  the  fact  that  a  judgment-creditor  has  filed  a  cross-bill,  for 
then  it  would  always  be  in  the  power  of  a  creditor  to  prevent  the 
operation  of  the  statute.  The  difficulty  arising  from  the  possession 
of  the  res  or  property  by  the  state  court  is  more  apparent  than 
real.  If  the  res  has  been  seized  as  an  incident  of  the  controversy 
between  the  citizens  of  different  states,  then  the  removal  of  the 
cause  into  the  Federal  court  transfers  the  re«  with  it  as  a  necessary 
part  of  the  proceedings,  and  the  fact  that  collateral  issues  as  con- 
nected with  the  res  have  sprung  up  in  the  state  court,  cannot  de- 
stroy the  right  of  removal,  provided  the  parties  seeking  it  bring 
themselves  within  the  terms  of  the  statute. 

The  language  of  the  third  section  is  that  the  petition  for  the 
removal  must  be  filed  in  the  state  court  before  or  at  the  term  at 
which  the  cause  can  first  be  tried.  It  may  prove  in  some  case?, 
particularly  those  of  equity,  difficult  to  determine  the  term  when 
the  cause  can  first  be  tried.  It  is  not  claimed  in  this  case  that  the 
petition  was  not  filed  in  due  time,  but  it  is  objected  that  it  ^as 
filed  in  vacation,  and  not  during  any  term  of  the  court,  and  that 
there  was  no  action  of  the  court  upon  the  petition  or  on  the  bon<l. 
I  do  not  think  the  objection  can  be  sustained  on  either  ground. 
The  law  requires  the  petition  to  be  filed  in  the  suit,  and  it  may  he 
before  the  term,  and,  in  fact,  it  is  often  desirable  immediately  after 
a  suit  is  commenced  in  the  state  court  to  remove  it  into  the  Fed- 
eral court  before  there  is  any  action  of  the  state  court  in  the  case. 
It  is  true,  that  under  the  statute  the  bond  must  be  good  and  suf- 
ficient security,  but  it  does  not  declare  that  it  shall  be  approved 
by  the  judge.  It  requires  the  state  court  to  accept  the  petition 
and  bond  and  proceed  no  further  in  the  case.  Now  suppose  the 
state  court  should  refuse  to  accept  the  petition  or  the  bond,  or 
should  decide  that  a  bond  valid  under  the  law  and  with  good  and 
sufficient  security,  was  not  so,  would  that  deprive  the  party  of  the 
right  of  removal  ?  Clearly  not.  This  statute  seems  to  have  been 
passed  with  a  full  knowledge  of  the  difficulties  growing  out  of  the 
action  or  non-action  of  the  state  courts  under  previous  laws,  and 
with  a  determination  to  make  the  power  of  removal  independent 
of  the  action  of  the  state  court.  It  is  not  stated  in  every  case 
under  this  statute,  as  in  those  of  1789  and  of  1866,  that  certain 
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facts  are  to  appear  to  the  satisfaction  of  the  court.  And  this  is 
the  more  apparent  from  the  authority  conferred  on  the  Circuit 
Court,  by  the  seventh  section,  to  issue  writs  of  certiorari  to  the 
state  courts  with  power  to  enforce  thero,  and  from  what  is  stated 
in  the  same  section  as  to  the  time  of  removal  if  the  Circuit  Court 
3f  the  United  States  shall  hold  its  next  term  within  twenty  days  , 
after  the  petition  and  bond  are  filed  in  the  state  court.  The  fifth 
section  was  intended  to  protect  a  party  in  case  of  the  improper 
renioval  of  a  suit  from  the  state  to  the  Federal  court,  but  the  lan- 
guage of  that  section  is  peculiarly  significant  as  affecting  the 
motion  now  before  the  court.  The  copy  of  the  record  has  been 
filed  in  this  court,  and  the  law  seems  to  indicate  under  what  cir- 
cumstances only,  in  such  an  event,  the  case  should  be  remanded 
back  to  the  state  court.  It  is  when  it  shall  appear  to  the  satfs- 
fuction  of  the  Federal  court  that  the  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy  properly  within  the 
jurisdiction  of  the  court,  or  that  the  parties  have  been  improperly 
or  collusively  made,  or  joined,  for  the  purpose  of  creating  a  case 
cognisable  under  the  act.  It  is  true  that  the  act  prescribes  the 
manner  in  which  the  removal  shall  be  made,  and  the  directions  of 
the  law  should  be  complied  with.  But  the  fifth  section  does  not 
authorize  the  court  to  remand  or  dismiss  the  cause,  for  the  reason 
that  it  may  appear  that  there  was  any  irregularity  in  the  means 
taken  to  procure  the  removal.  The  purpose  obviously  was,  if  the 
record  was  filed  in  the  Federal  court  under  the  law,  and  the  court 
could  see  that  it  had  jurisdiction  of  the  case,  it  should  retain  it, 
notwithstanding  there  might  be  defects  in  the  manner  of  removal. 
It  is  also  objected  that  the  record  from  the  state  court,  while 
certified  by  the  clerk  under  the  seal  of  the  court,  has  not  also  the 
certificate  of  the  judge.  This  last  has  never  been  considered  ne- 
jjessary  where  the  record  comes  from  a  court  of  this  state.  The 
attestation  of  the  clerk  under  the  seal  of  the  court  is  sufficient  in 
any  court  of  this  state,  and  is  so  in  this  court.  A  further  ob- 
jection is  that  the  petition  for  removal  is  not  verified  by  affidavit. 
That  is  not  required  by  the  Act  of  1789  or  the  Act  of  1866,  nor 
is  it  by  the  Act  of  1875,  though  it  was  by  the  Act  of  1867  :  The 
Setmng  Machine  CaseSj  18  Wall.  552.  So  that  on  the  whole  I 
think  it  is  the  duty  of  the  court  to  allow  the  case  to  stand  as  be- 
tween the  plaintiff  and  the  parties  defendant  who  have  petitioned 
for  its  removal  into  this  court,  and  to  overrule  thcf  motion  to  dis- 
miss ;  and  it  will  be  so  ordered. 
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After  the  foregoing  opinion  was  delivered  a  re-argument  vu 
allowed  before  Drummond  and  Blodqett,  JJ.,  and  the  opinioa 
of  the  court  was  delivered  by 

Drummond,  J. — It  has  been  insisted  on  the  re-argument,  that 
this  court  cannot  take  jurisdiction  of  the  case,  on  two  grounds: 

1st.  The  case  itself  is  of  such  a  character  that  it  is  not  removft- 
ble  under  the  statute.  2d.  The  case  cannot  be  removed  indepen- 
dent of  the  action  of  the  state  court. 

The  first  clause  of  the  second  section  of  the  Act  of  1875,  states 
when  a  case  can  be  removed  to  the  Federal  court.  It  must  be  a 
suit  of  a  civil  nature  at  law  or  in  equity,  pending  at  the  date  of 
the  act,  or  brought  thereafter  in  the  state  court.  The  matter  in 
dispute  must  exceed  $500.  It  must  be  a  suit  arising  under  the 
Constitution  or  laws  of  the  United  States,  ♦  *  ♦  *  or  in  which 
there  shall  be  a  controversy  between  citizens  of  different  states. 
*  *  *  *  This  clause  refers  to  a  removal  by  either  party ;  that 
is  by  the  whole  of  what  constitutes  the  one  side  or  the  other. 

The  second  clause  of  that  section  states  when  a  case  can  be 
removed  by  either  party,  less  than  the  whole.  There  must  be  in 
a  suit  in  the  state  court  a  controversy  wholly  between  citizens  of 
different  states,  and  such  that  it  can  be  fully  determined  as  be- 
tween them  ;  if  so,  then  any  one  or  more  of  the  plaintiffs  or 
defenadnts  actually  interested  in  the  controversy  may  remove 
"said  suit"  into  the  Circuit  Court  of  the  United  States. 

There  was  here  a  civil  suit  in  equity  pending  in  the  state  court 
at  the  date  of  the  act,  where  the  matter  in  dispute  exceeded,  ex- 
clusive of  costs,  the  sum  or  value  of  $500. 

Was  there  in  this  suit  a  controversy  wholly  between  citizens  of 
different  states  ?  The  plaintiff  was  a  citizen  of  Massachusetts,  the 
railroad  company  a  citizen  of  Illinois.  The  railroad  company  had 
executed  to  trustees  certain  mortgages  on  its  property  to  secure 
an  indebtedness  due  from  the  company,  of  which  the  plaintiff  held 
a  part.  He  was  not  a  trustee  of  either  of  the  mortgages.  The 
trustees  and  some  of  the  officers  of  the  company  made  defendants 
and  all  of  them  citizens  of  different  states  from  that  of  the  plain- 
tiff and  the  company,  petitioned  for  the  removal  of  the  cause. 

Now,  the  controversy  between  these  parties  was  wholly  as  to 
the  debt  and  the  validity  of  the  mortgages  and  the  enforcement 
of  the  same. 
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The  trustees  represented  the  other  creditors  as  well  as  the 
plaintiff.  It  was  then  in  effect  a  controversy  wholly  between  the 
trustees  as  the  representatives  of  the  creditors,  and  the  railroad 
company.  There  can  be  no  doubt  that,  so  far  as  it  relates  to 
citizenship,  it  was  entirely  competent  for  the  plaintiff  to  bring  his 
suit  in  this  court  instead  of  the  state  court  And  having  done  the 
latter,  that  it  was  equally  competent  for  the  defendants,  as  the 
case  then  stood,  to  remove  it  to  the  Federal  court.  Was  this 
right  lost  by  the  subsequent  facts  which  appear  in  the  case  ? 

After  the  bill  was  filed  receivers  were  appointed,  and  certain 
judgment  and  other  creditors  were  made  defendants,  one  of  whom 
filed  a  cross-bill. 

The  mere  possession  of  the  property  clearly  could  not  affect  the 
result,  as  appears  from  the  fourth  section  of  the  recent  act.  That 
was  connected  wholly  with  the  controversy  of  the  original  parties, 
and  did  not  prevent  it  from  being  exclusively  between  them.  It 
does  not  appear  that  any  of  the  creditors  were  citizens  of  the  same 
state  as  the  plaintiff,  but  conceding  that  there  was  a  controversy 
in  the  suit  whether  the  judgments  were  valid  liens  on  the  property, 
and  whether  the  debts  of  the  other  creditors  were  binding  on  the 
company,  and  that  some  of  the  creditors  were  citizens  of  the  same 
state  as  the  company,  was  the  right  of  removal  gone  ? 

It  is  said  that  the  language  of  the  second  section  of  the  Act  of 
1875  is  different  from  the  Act  of  1866,  the  former  declaring  that 
either  one  or  more  of  the  parties  ''  may  remove  said  8uit**  into  the 
Federal  court.  It  is  insisted  that  means  the  whole  suit  and  not 
the  part  which  involves  merely  a  controversy  between  citizens  of 
different  states,  and  therefore,  if  there  should  bo  incidentally  a 
controversy  in  the  suit  between  citizens  of  the  same  state  the 
effect  would  be  to  remove  this  last  as  well  as  the  other,  and  there- 
fore, the  Federal  court  would  take  jurisdiction  of  a  controversy 
between  citizens  of  the  same  state,  which  would  be  unconstitu- 
tional. 

If  we  were  to  admit  the  premises  we  hardly  think  the  conclusion 
would  follow.  If  the  whole  suit  is  removed  because  of  the  princi- 
pal controversy  between  citizens  of  different  states,  and  in  order 
to  fully  determine  that  as  between  them,  other  controversies  be- 
tween citizens  of  the  same  state  arise  in  the  suit,  there  is  no 
objection  to  the  Federal  court  taking  jurisdiction  of  the  latter. 
It  is  matter  of  common  practice  to  do  this  in  the  settlement  of 
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legal  and  equitable  rights.  Having  control  and  jurisdiction  of  the 
principal,  the  incidents  go  with  it.  In  every  case  where  this  court 
forecloses  a  railroad  mortgage,  this  doctrine  is  enforced ;  so  that 
the  true  rule  even  on  the  hypothesis  stated,  would  seem  to  be  to 
ascertain  whether  this  court  had  jurisdiction  of  what  maj  be 
regarded  as  the  main  controversy,  and  whether  the  others  between 
citizens  of  the  same  state,  are  mere  incidents  of  such  controversy. 
In  this  case  the  claims  of  the  defendant-creditors,  it  is  presumed, 
depend  on  the  eifect  and  validity  of  the  mortgages,  which,  if  so^ 
tained,  give  the  bondholders  the  paramount  claim.  The  former 
may  therefore  be  said  to  attend  the  mortgage-debts.  If  this  is  so, 
there  is  no  good  reason  why  the  whole  suit  may  not  be  removed 
to  this  court.  Whether  the  act  intends  to  authorize  the  removal 
of  the  whole  suit  in  every  case  where  there  is  a  controversy  be- 
tween citizens  of  different  states,  and  which  can  be  fully  determiuei 
as  between  them,  without  regard  to  other  controversies  in  the 
same  suit  and  the  citizenship  of  the  parties  in  the  suit,  and 
whether,  if  so,  the  act  is  in  that  respect  constitutional,  need  not 
be  here  decided.  Neither  is  it  necessary  to  decide  whether  the 
act,  in  any  case  where  there  may  be  in  the  suit  controversies  be- 
tween citizens  of  the  same  state,  permits  them  to  remain  to  be 
determined  by  the  state  court. 

Upon  the  second  ground  we  commence  with  two  admissions 
made  by  the  plaintiffs  counsel.     They  concede : 

1st.  Under  the  3d  section  of  the  Act  of  1875,  the  petition  for 
removal  and  the  bond  required,  can  be  filed  in  the  suit  pending 
in  the  state  court  in  vacation. 

2d.  If  the  statute  is  complied  with,  the  state  court  has  no  dis- 
cretion, and  its  refusal  to  accept  the  petition  and  bond,  and  the 
omission  to  note  the  refusal  on  the  record,  would  not  deprive  the 
party  entitled  thereto  of  the  right  of  removal. 

These  admissions  necessarily  grow  out  of  the  words  of  the  statute. 
If  the  facts  as  named  therein  exist,  then  the  party  entitled  to 
remove  the  suit  may  file  a  petition  in  such  suit  in  the  state  court 
before. the  term  at  which  the  cause  could  be  first  tried,  and  file 
therewith  a  bond  with  good  and  suflicient  security.  The  bond  and 
petition  may  therefore  both  be  filed  out  of  term  time ;  they  are  to 
be  filed  in  the  suit  pending  in  the  state  court,  that  is,  with  the 
clerk  in  the  ordinary  way  in  which  papers  are  marked  and  file^l 
in  a  suit.     Kow.  if  the  proper  petition  and  bond  are  filed  with  the 
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clerk  in  the  suit  pending  in  the  state  court  by  the  party  entitled 
to  do  so,  in  vacation,  what  is  the  status  of  the  case  from  the  time 
of  filing  the  same  until  the  meeting  of  the  state  court  ? 

According  to  tho  view  of  plaintiffs'  counsel,  the  court  having 
had  no  opportunity  in  open  court  to  accept  or  refuse  the  bond  and 
petition,  there  is  jurisdiction  still  in  the  state  court,  and  the  jiulgc 
of  that  court  can  make  any  order  in  the  case  permitted  to  a  judge 
under  such  circumstances ;  that  is,  he  can,  if  necessary,  grant  an 
injanction,  and  (in  this  state)  appoint  a  receiver  of  property. 
There  ought  to  be  authority  somewhere  to  protect  the  rights  of 
parties  in  the  contingency  named.  Having  filed  the  petition  and 
bond  with  the  clerk  in  the  given  case,  the  applicant  has  done  all 
that  the  statute  requires.  He  need  not  call  upon  the  court  to 
act  at  all.  No  order  is  to  be  made  in  court,  at  least  the  statute 
names  none,  unless  the  mandate  that  the  court  ^'  shall  accept  the 
petition  and  bond"  implies  one. 

The  language  is  somewhat  different  in  the  other  statutes :  ^'  shall 
accept  the  surety.*'  When  is  it  that  the  court  shall  "  proceed  no 
further  in  such  suit  ?"  It  is  well  to  notice  the  diflferent  language 
in  another  part  of  the  section.  When  the  suit  relates  to  the  title 
of  land,  and  is  between  citizens  of  the  same  state,  then  the  value 
must  be  made  to  appear,  and  certain  statements  (and  afiidavit  if 
required  by  the  court)  must  be  made,  all  showing  the  court  is 
called  on  to  act.  But  it  is  said  that,  in  this  case,  the  court  must 
judge  whether  the  bond  has  good  and  sufficient  security,  and  must 
accept  that  and  the  petition.  It  may  be  proper  to  consider  the 
former  legislation  on  this  point.  The  Act  of  1789  required,  in 
order  to  effect  a  removal  from  the  state  to  the  Federal  court,  that 
the  defendant  should,  at  the  time  of  entering  his  appearance  in 
the  state  court,  file  the  petition  for  removal. 

The  Act  of  1866  declared  that  the  petition  might  be  filed  ^'  at 
any  time  before  the  trial  or  final  hearing  of  the  cause ;"  but 
nothing  is  said  as  to  the  manner  of  filing  other  than  by  the  use 
of  such  general  words.  The  Act  of  1867  required  an  affidavit 
and  petition  to  be  filed  in  the  state  court  at  any  time  before  the 
final  hearing  or  trial  of  the  suit. 

These  acts  were  all  repealed  by  the  Revised  Statutes  of  the 
United  States,  which,  however,  incorporated  their  substantial  pro- 
visions in  section  639. 

The  law  in  force  upon  the  subject  of  removal,  at  the  date  of  the 
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Act  of  1875,  was  as  follows:  "In  order  to  such  removal,  the  pe- 
titioner in  the  cases  aforesaid  must,  at  the  time  of  filing  his  petition 
therefor,  offer  in  said  state  court  good  and  sufficient  security,"  tc. 

The  Act  of  1875  for  the  first  time  expressly  authorized  the  pe- 
tition and  bond  to  be  filed  out  of  term  time.  There  must  have 
been  some  object  in  this  change.  We  think  it  was  to  prevent  the 
state  court  from  proceeding  further  in  the  case  after  the  proper 
papers  were  filed  in  the  suit  with  the  clerk. 

There  was  nothing  more  to  be  done  in  order  to  perfect  the  right. 
A  condition  of  the  bond  is  that  the  petitioner  shall  enter  in  the 
Circuit  Court  of  the  United  States  at  its  next  term  a  copy  of  the 
record  of  the  suit  and  pay  the  costs  if  the  suit  be  wrongfully  re- 
moved, and  is  for  the  benefit  of  the  opposite  party. 

The  seventh  section  of  the  statute  has  an  important  bearing 
on  the  question.  It  often  happens  that  the  terms  of  the  state 
court  are  only  once  or  twice  a  year.  If  after  the  filing  of  the 
petition  and  bond  in  the  suit  in  the  state  court  not  in  term,  the 
Circuit  Court  of  the  United  States  should  sit  before  the  state 
court ;  for  example,  the  former  in  one  month  and  the  latter  in  two 
months  from  the  time  of  filing  the  petition  and  bond,  if  there 
must  be  an  opportunity  for  the  state  court  to  act  on  them  before 
the  right  of  removal  is  perfected,  how  is  it  possible  for  the  pe 
titioner  to  comply  with  the  condition  of  the  bond  ? 

The  only  answer  that  can  be  given  is  that  in  spite  of  the  words 
of  the  third  section,  that  the  bond  and  petition  may  be  filed  before 
the  term,  there  is  in  fact  and  law  no  filing  of  the  petition  and 
bond  until  the  court  is  in  session,  in  effect  thereby  striking  those 
words  out  of  the  statute,  and  thus  the  state  judge  has  power  over 
the  case  from  the  commencement  till  the  petition  and  bond  are 
presented  to  him  while  holding  court,  which  we  think  Congress 
intended  he  should  not  have  when  they  were  duly  filed  in  vacation^ 

Under  previous  laws,  in  some  instances  the  clerks  of  the  state 
court  would  not  give  copies  of  the  record  when  a  petition  for  re- 
moval was  filed.  The  recent  act  imposes  a  severe  penalty  in  case 
of  their  refusal  to  furnish  a  copy  of  the  record  after  tender  of 
the  legal  fees,  to  any  one  applying  for  removal,  not  when  the  r^ 
moval  is  ordered  or  refused  by  the  court.  It  is  said  there  must  be 
a  power  in  the  state  court  to  determine  whether  the  petition  and 
bond  are  sufficient,  and  whether  the  case  is  removable  under  the 
statute.     It  is  true  that  the  party  seeking  the  removal  of  the 
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cause  must  be  entitled  to  the  same,  but  we  think  the  statute  did 
not  intend  to  permit  the  state  court  to  judge  in  such  a  case  as  this 
whether  a  proper  case  was  made.  That  was  one  of  the  difficulties 
under  former  statutes.  If  the  state  court  chose  to  proceed,  the 
only  remedy  was  supposed  to  be  through  the  highest  court  of  the 
state,  to  the  Supreme  Court  of  the  United  States.  See  Hough  v. 
W.  T.  Company,  1  Bissell  425;  Akerly  v.  Vtlaf,  2  Bissell 
110  ;  Zn  re  Oromiej  2  Bissell  160,  and  authorities  cited  in  those 
cases  and  notes.  This  statute  gives  the  Circuit  Court  of  the 
United  States  power  to  issue  the  writ  of  certiorari  to  the  state 
court  in  any  cause  removable  under  the  act,  and  therefore  to  the 
Federal  court  the  right  to  determine  whether  the  cause  is  properly 
removable. 

It  is  claimed  by  the  plaintiffs'  counsel  that  is  given  when  the 
state  court  refuses  to  act.  But  the  state  court  may  omit  to  place 
on  the  record  the  refusal  or  non-action,  and  whether  it  does  or  not 
there  can  be  no  object  in  issuing  a  writ  o{  certiorari,  the  sole  effect 
of  which  is  to  bring  the  record  into  the  Federal  court,  if  it  is  al- 
ready there  duly  certified  by  the  clerk  under  the  seal  of  the  state 
court.  This  statute  has  not  given  power  to  the  Circuit  Court  of 
the  United  States  to  compel  the  state  court  to  act  by  writ  of  man- 
damus  or  otherwise.  The  sole  object  of  the  writ  of  certiorari,  as 
the  statute  itself  says,  is  to  make  return  of  the  record. 

The  fifth  section  contains  provisions  which  are  new.  It  is  true 
that  in  practice  under  previous  laws,  when  a  case  came  into  the 
Federal  court  by  removal  from  the  state  court,  motions  could  be 
made  to  dismiss  and  remand  the  case,  but  their  decision  depended 
on  general  principles.  Now  the  fifth  section  controls  the  action 
of  the  Federal  court  both  as  to  the  dismissal  and  remanding  of 
cases.  It  did  not  intend  the  suit  should  be  dismissed  or  remanded 
on  account  of  irregularities,  provided  it  satisfactorily  appeared 
that  the  court  had  jurisdiction  of  the  cause.  Here  the  only  thing 
to  ^'hich  objection  is  now  made  is  as  to  the  character  of  the  suit 
and  the  want  of  opportunity  of  the  state  court,  as  a  court,  to  act  or 
refuse  to  act.  There  is  no  complaint  made  against  the  sufficiency 
of  the  bond. 

It  is  said  we  treat  the  state  courts  with  disrespect  in  not  allow- 
ing them  to  pass  upon  the  case  under  the  statute.  We  would 
treat  them  more  disrespectfully  if  we  disregarded  and   overruled 
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their  action,  as  it  is  admitted  we  would  have  the  right  to  do  in  a 
proper  case. 

What  might  be  the  effect  of  the  record  of  the  state  court  being 
filed'  in  the  Federal  court  before  the  term  next  after  the  filing  of 
the  bond  and  petition  in  the  suit  in  the  state  court,  upon  the 
general  status  of  the  case,  it  is  not  necessary  to  consider.  There 
possibly  might  be  a  question  whether  the  case  would  be  in  every 
respect  before  the  Federal  court  prior  to  its  next  term. 

It  may  be  admitted  there  are  difiiculties  in  any  view  we  may 
take  of  this  part  of  the  case,  but  we  are  at  a  loss  to  understand  how 
the  fact  that  the  state  court  has  had  the  opportunity  to  pass  upon 
the  application,  can  alone  confer  the  right  of  removal,  when  it  is 
admitted  that  the  action  or  non-action  of  the  state  court  may  be 
immaterial. 

If  the  petitioner  has  brought  himself  and  is  within  the  terms  of 

the  law  and  the  right  of  removal  is  complete,  then  when  there  ia 

added  to  that  a  copy  of  the  record  duly  filed  in  the  Federal  court 

(and  special  bail  given  when  requisite),  the  act  of  removal  has 

taken  place. 

Motion  overruled. 


■  <■»  ■ 
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supkeme  court  op  the  united  states.* 
supreme  judicial  court  op  maine.* 
supreme  court  op  pennsylvania.* 

Admiralty. 

State  Liens  for  huilding  Vessels — Maritime  Contracts, — An  assijfn- 
ment  of  error  iu  the  highest  court  of  a  state  to  the  decision  of  an  io- 
i'erior  state  court,  that  the  latter  had  decided  a  particular  state  sUtate 
*•  valid  and  constitutional,"  and  a  judgment  entry  by  the  latter  court 
that  the  statute  was  not  "  in  any  respect  repugnant  to  the  Constitutioa 
of  the  United  States,"  is  not  specific  enough  to  give  jurisdiction  txjthe 
Supreme  Court  of  the  United  States  under  section  709  of  the  Revised 
Statutes ;  there  being  nothing  else  anywhere  in  the  record  to  show  tn 
which  provision  of  the  Constitution  of  the  United  States  the  statute 
was  alleged  to  be  repugnant :  Edwards  v.  Elliott  et  al.,  21  Wall. 

However,  where  the  record  showed  that  the  case  was  one  of  the  as- 
sertion of  a  lien  under  a  state  statute  for  building  a  vessel  at  a  town  od 

*  From  J.  W.  Wallace,  Esq.,  Reporter  ;  to  appear  in  vol.  21  of  his  Reports. 
2  From  Hon.  Edwin  B.  Smith,  Reporter  ;  to  appear  in  vol.  63  Maine  Reports. 
»  From  P.  F.  Smith,  Esq.,  Reporter;  to  appear  in  76  Penua.  Reports. 
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what  the  court  might  perhaps  judicially  notice  was  an  estuary  of  tho 
8«5a,  and  where  the  entry  of  jud<!;nient  showed  also  that  the  court  had 
adjudged  '*  that  the  contract  for  building  the  vessel  in  question  was  not 
a  maritime  contract,  and  that  the  remedy  given  by  the  lien  law  of  the 
8tate  did  not  conflict  with  the  Constitution  or  laws  of  the  United  Stateii/' 
the  court  held  that  the  latter  statement,  in  view  of  the  whole  record, 
was  suflScient  to  give  this  court  jurisdiction  :  Lh 

A  maritime  lien  does  not  arise  on  a  contract  to  furnish  materials  for 
the  purpose  of  building  a  ship ;  and  in  respect  to  such  contracts  it  is 
competent  for  the  btates  to  create  such  liens  as  their  legislatures  muy 
deem  just  and  expedient,  not  amounting  to  a  regulation  of  commerce, 
and  to  enact  reasonable  rules  and  regulations  prescribing  the  mode  of 
their  enforcement,  if  not  inconsistent  with  the  exclusive  jurisdiction  of 
the  admiralty  courta :  Id. 

Assumpsit.    See  Limitations. 

Attorney.     See  Foreign  Judgment, 

Negligence  of- — Dealings  with  Client — Estoppel  bg  Time, — An  attor- 
ney cannot  be  charged  with  negligence  when  he  accepts,  as  a  correct 
exposition  of  the  law,  a  decision  of  the  Supreme  Court  of  his  state  upon 
the  question  of  the  liability  of  stockholders  of  corporations  of  the  state 
in  advance  of  any  decision  thereon  by  this  court :  Marsh  v.  Whitmore^ 
n  Wall. 

Where  an  attorney  sold  bonds  of  a  client  at  public  sale,  and  bought 
them  in  himself,  at  their  full  value  at  the  time,  and  the  client  was  aware 
of  the  purchase  and  acquiesced  in  it  for  twelve  years,  it  is  then  too  late 
for  the  client  to  attempt  to  impeach  the  validity  of  the  sale  :  Id, 

Bankruptcy. 

Preference — Intention. — When  the  issue  to  be  decided  is  whether  a 
judgment  against  an  insolvent  was  obtained  with  a  view  to  gi>e  a  pre- 
ference, the  intention  of  the  bankrupt  is  the  turning-point  of  the  case, 
and  all  the  circumstances  which  go  to  show  such  intent  should  be  con- 
sidered :  Little^  Assignee,  v.  Alexander,  21  Wall. 

Hence,  when  an  ordinance  of  a  state  gave  a  preference  as  to  time  of 
trial  in  the  courts  in  suits  on  debts  contracted  after  a  certain  date,  and 
the  insolvent  debtor  gave  his  son  and  niece  new  notes  for  an  old  debt, 
so  as  to  enable  them  to  procure  judgments  before  his  other  creditors, 
the  fact  that  the  ordinance  was  void  does  not  repel  the  inference  of  in- 
tent to  give  and  obtain  a  preference^  and  when  a  judgment  was  so  ob- 
tained which  gave  priority  of  lien  it  will  to  that  extent  be  null  and 
void :  Id, 

Preference— Fovr  Months— Act  of  BanJcruptcg. —Turner,  October 
21st  1871,  gave  Sleek  for  value  a  judgment-note,  on  which  he  entered 
judgment  February  2()th  1872;  an  execution  issued  March  11th,  and 
his  personal  property  was  levied  on ;  April  10th  his  creditors  filed  a 
petition  of  bankruptcy  ngainst  him ;  April  11th  his  personal  property 
was  sold  by  the  sheriff;  he  was  adjudged  a  bankrupt  and  an  assignee 
appointed  July  5th;  the  proceeds  of  sheriff's  sale  were  brought  into 
court :  Held,  the  note  having  been  given  four  months  before  the  pro- 
ceedings in  bankruptcy,  that  Sleek's  judgment  was  not  in  fraud  of  the 
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Bankruj3t  Law  and  was  entitled  to  be  paid  from  the  proceeds  of  the 
sheriff's  sale:  Sleek  v.  Turner^ b  Assignee^  76  Pa. 

Turner  being  passive  in  the  entry  of  the  judgment  and  the  issaing 
of  the  execution,  hud  not  given  Sleek  a  preference ;  the  case  was  uo 
stronger  than  it  would  have  been  if  judgment  had  been  obtained  iD  a 
suit  on  a  plain  note,  no  defence  being  interposed  :  Id. 

Mere  passive  non-resistance  in  an  insolvent  debtor  will  not.  under  the 
Bankrupt  Laws,  invalidate  a  judgment  and  levy  on  his  property  when 
the  debt  is  due  and  he  has  no  defence :  Id, 

Though  the  judgment-creditor  may  know  the  insolvency  of  the 
debtor,  his  levy  and  seizure  are  not  void,  nor  any  violation  of  the 
Bankrupt  Law :  Id. 

Giving  Judgment-note — Preference. — The  giving,  by  a  debtor,  for  a 
consideration  of  equal  value  passing  at  the  time,  of  a  warrant  of  attorney 
to  confess  judgment,  or  of  that  which,  under  the  Code  of  New  York,  is 
the  equivalent  of  such  warrant,  and  there  called  a  ^*  confession  of  judge- 
ment," is  not  an  act  of  bankruptcy,  though  such  warrantor  **  confessioD' 
be  not  entered  of  record,  but  on  the  contrary  be  kept  as  such  things 
often  or  ordinarily  are,  in  the  creditor's  own  custody,  and  with  their 
existence  unknown  to  others.  The  creditor  may  enter  judgment  of 
record  on  them  when  he  pleases  (even  upon  insolvency  apparent),  and 
issue  execution  and  sell.  Such  action  is  valid  and  not  in  fraud  of  the 
Bankrupt  Law  unless  he  be  assisted  by  the  debtor:  Clark,  Assignee  t. 
Jselin,  21  Wall. 

A  creditor,  having  by  execution  obtained  a  valid  lien  on  his  debtor's 
stock  of  goods,  of  an  amount  in  value  greater  than  the  amount  of  the 
execution,  may,  up  to  the  proceedings  in  bankruptcy,  without  violating 
any  provision  of  the  Bankrupt  Act,  receive  from  the  debtor  bills  receiv- 
able and  accounts  due  him,  and  a  small  sum  of  cash,  to  the  amount  of 
the  execution ;  the  execution  being  thereupon  released,  and  the  judg- 
ment declared  satisfied  :  /(/. 

Bills  and  Notes.    See  Conflict  of  Laws. 

Purchaser  for  Value. — On  the  face  of  a  note  on  a  printed  form,  made 
by  Frey  payable  to  the  order  of  Mishler  at  the  bank  of  Reed,  "without 
defalcation  for  value  received;"  was,  "credit  the  drawer,"  which  was 
not  signed  by  Mishler.  The  note  was  endorsed  by  him,  discounted  by 
Reed  and  the  proceeds  passed  to  the  credit  of  Frey.  In  an  action  by 
Reed  against  Mishler,  evidence  by  him  that  it  was  an  accommodation 
note,  that  he  declined  to  endorse  unless  the  proceeds  went  1o  his  credit, 
and  declined  to  sign  under  "  credit  the  drawer,"  and  endorsed  with  the 
understanding  that  the  proceeds  were  to  go  to  his  credit,  was  inadmis- 
sible without  notice  to  Reed  of  these  facts  when  ho  discount^id  the 
note  :   Mishler  v.  Reed  &  IlendersoUy  76  Pa. 

Reed  discounting  the  note  without  knowledge  that  Mishler  was  to 
control  the  proceeds,  was  a  bond  fide  purchaser  for  value,  and  could  not 
be  affected  by  an  understanding  between  Mishler  and  Frey:  Id. 

Not  subscribing  "  credit  the  drawer,"  was  not  notice  to  Reed,  but,  in 
connection  with  the  endorsement,  was  evidence  that  the  parties  did  not 
intend  to  use  it  according  to  the  printed  form  :  Id. 

That  the  note  was  in  the  po.ssession  of  the  maker  before  due,  was  do( 
evidence  that  he  had  paid  it :  Id, 
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United  States  Bonds  and  Notes. — The  bonds  and  treasury  notes  of 
the  United  States,  payable  to  holder  or  bearer  at  a  definite  future  time, 
are  negotiable  commercial  paper,  and  their  transferability  is  subject  to 
the  commercial  law  of  other  paper  of  that  character :  Vermilye  dc  Co,  v. 
Adams  Express  Company,  21  Wall. 

Where  such  paper  is  overdue,  a  purchaser  takes  subject  to  the  rights 
of  antecedent  holders  to  the  same  extent  as  in  other  paper  bought  after 
its  maturity:  Jd. 

No  usage  or  custom  among  bankers  and  brokers  dealing  in  such  paper 
can  be  proved  in  contravention  of  this  rule  of  law.  They  cannot  in 
their  own  interest,  by  violations  of  the  law,  change  it:  Id, 

It  is  their  duty,  when  served  with  notice  of  the  loss  of  such  paper  by 
the  rightful  owner,  after  maturity,  to  make  memoranda  or  lists,  or  adopt 
sonic  other  reasonable  mode  of  reference,  where  the  notice  identifies  the 
paper,  to  enable  them  to  recall  the  service  of  notice :  Id. 

Hence  treasury  notes  of  the  United  States,  stolen  from  an  express 
company  and  sold  for  value  after  due  in  the  regular  course  of  business, 
may  be  recovered  of  the  purchaser  by  the  express  company,  which 
bad  succeeded  to  the  right  of  the  original  owner:  Jd, 

Bond.     See  Evidence, 

Signing  in  blank — Fraudulent  filling  vp — Liahxlity  of  Surety. — A 
person  who  signs,  as  surety,  a  printed  form  of  government  bond,  already 
signed  by  another  as  principal,  but  the  spaces  in  which  for  names,  dates, 
amounts,  &c.,  remain  blank,  and  who  then  gives  it  to  the  person  who 
has  signed  as  principal,  in  order  that  he  may  fill  the  blanks  with  a  sum 
agreed  on  between  the  two  parties  as  the  sum  to  be  put  there,  and  with 
the  names  of  two  sureties  who  shall  each  be  worth  another  sum  agreed 
on,  and  then  have  those  two  persons  sign  it,  makes  such  person  signing 
as  principal  his  agent  to  fill  up  the  blanks  and  procure  the  sureties,  and 
if  each  person  fraudulently  fill  up  the  blanks  with  a  larger  sum  than 
that  agreed  on  between  the  two  persons  and  have  the  names  of  worthless 
sureties  inserted,  and  such  sureties  to  sign  the  bond,  and  the  bond  thus 
filled  ap  and  signed  be  delivered  by  the  principal  to  the  government, 
who  accepts  it  in  the  belief  that  it  has  been  properly  executed,  the  party 
so  wronged  cannot,  on  suit  on  the  bond,  again  set  up  the  private  under- 
stiindiDgs  which  he  had  with  the  principal :  Butler  v.  United  States, 
21  Wall. 

Citizen.     See  Constitutional  Law, 

Common  Carrier. 

Express  Company —  Stipulation  as  to  lAmitation  in  Tim£  of  Lia- 
hiliiy. — An  agreement  between  an  express  company,  a  common  carrier 
in  the  habit  of  carrying  small  packages,  that  the  company  shall  not  be 
held  liable  for  any  loss  of  or  damage  to  a  package  whatever,  delivered  to 
it,  unless  claim  should  be  made  therefor  within  ninety  days  from  its  de- 
livery to  the  company,  is  an  agreement  which  such  company  can  right- 
fully make,  the  time  required  for  transit  between  the  place  where  the 
package  is  delivered  to  the  company  and  that  to  which  it  is  consigned 
not  being  long ;  in  the  present  case  a  single  day :  Express  Company  v. 
Caldwell.  21  Wall. 
Vol.  XXIII.—66 
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Conflict  of  Laws. 

Draft  payahle  in  another  State — Usury — Equity  of  Purcluuer. — ^The 
acceptance  of  a  draft  dated  in  one  state  and  drawn  by  a  resident  of  such 
8tate  on  the  resident  of  another,  and  by  the  latter  accepted  without 
funds  and  purely  for  the  accommodation  of  the  former,  and  then  re- 
turned to  him  to  be  negotiated  in  the  state  where  he  resides,  and  the 
proceeds  to  be  used  in  his  business  there — he  to  provide  for  its  pay- 
ment— is,  afler  it  has  been  negotiated  and  in  the  hands  of  a  bondjide 
holder  for  value  and  without  notice  of  equities,  to  be  regarded  as  a  con- 
tract made  in  the  state  where  the  draft  is  dated  and  drawn,  even  thoogh 
by  the  terms  of  the  acceptance  the  drafl  is  payable  in  the  state  where 
the  acceptors  reside :   Tilden  v.  Blair,  21  Wall. 

It  is  accordingly  to  be  governed  by  the  law  of  the  former  state ;  and 
if  by  the  law  of  that  state  the  holder  of  it,  who  had  purchased  it  in  a 
course  of  business  without  notice  of  equities,  is  entitled  to  recover  the 
sum  he  paid  for  it,  though  he  bought  it  usuriously,  he  may  recover  sach 
sum,  though  by  the  law  of  the  state  where  the  draft  was  accepted  and 
made  payable,  and  where  usury  made  a  contract  wholly  void,  he  could 
not:  Id, 

A  purchaser  of  a  bill  or  note  who  purchases  such  paper  as  that  abote 
described,  though  a  broker,  is  not  a  lender  of  money  on  it,  and  if  he 
purchase  honestly  and  without  notice  of  equities — there  being  nothin<c 
on  the  face  of  the  draft  to  awaken  suspicion — he  can  recover  the  full 
amount  of  the  draft :  Id. 

Constitutional  Law.    See  Taxation. 

Citizenship — Right  of  Suffrage — Fourteenth  Amendment. — The  word 
'^  citizen''  is  often  used  to  convey  the  idea  of  membership  in  a  nation : 
Minor  v.  Happersett,  21  Wall. 

In  that  sense,  women,  if  born  of  citizen  parents  within  the  jurisdiction 
of  the  United  States,  have  always  been  considered  citizens  of  the  United 
States,  as  much  so  before  the  adoption  of  the  fourteenth  amendment  to 
the  Constitution  as  since  :  Id. 

The  right  of  suffrage  was  not  necessarily  one  of  the  privileges  or  im- 
munities of  citizenship  before  the  adoption  of  the  fourteenth  amendment, 
and  that  amendment  does  not  add  to  these  privileges  and  immunities. 
It  simply  furnishes  additional  guaranty  for  the  protection  of  such  as 
the  citizen  already  had  :  Id, 

At  the  time  of  the  adoption  of  that  amendment,  suffrage  was  not  co- 
extensive with  the  citizenship  of  the  states  ;  nor  was  it  at  the  time  of 
the  adoption  of  the  Constitution  :  Id. 

Neither  the  Constitution  nor  the  fourteenth  amendment  made  all 
citizens  voters  :  Id. 

A  provision  in  a  state  constitution  which  confines  the  right  of  voting 
to  "  male  citizens  of  the  United  States,"  is  no  violation  of  the  Federal 
Constitution.     In  such  a  state  women  have  no  right  to  vote :  Id. 

Corporation. 

Cancellation  of  Subscription — Estoppel  by  Acts  of  Secretary.—^ 
mutual  insurance  company  in  its  policies  reserved  the  rifjht  to  cancel 
them  for  non-payment  of  assessments  for  thirty  days.  Shoemaker  in- 
sured in  the  company ;  an  assessment  on  him  being  unpaid  less  than 
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thirty  days,  he  assigned  his  policy  to  defendant  with  approval  of  the 
company.  Afler  the  assessment  had  heen  unpaid  for  thirty  days,  tho 
secretary  informed  defendant  '*  the  company  cancels  all  policies  on  which 
assessment  is  not  paid  in  thirty  days."  In  a  suit  for  assessments  after- 
wards made  against  defendant,  Hehi^  that  the  company  was  bound  by 
the  letter  of  the  secretary,  and  it  justified  the  defendant  in  believing 
that  the  policy  was  cancelled,  and  if  he  acted  on  such  belief,  they  could 
not  recover  the  assessments  against  him,  although  the  policy  had  not 
been  cancelled  on  their  books :  Columbia  Ins.  Co.  v.  Mtuonheimcr^  76 
Pa. 

The  secretary  was  the  proper  organ  between  the  plaintiff  and  defend- 
ant ;  it  was  within  the  scope  of  his  authority  to  inform  defendant  of  tho 
canoellatioQ  of  the  policy,  and  this  was  binding  on  the  company  :  Id. 

Debtor  and  Creditor.    See  Bankruptcy, 

Ejectment. 

Party  %n  possession  cannot  bring. — The  plaintiff  made  a  contract  with 
defendant  to  take  timber  from  plaintiff's  land;  defendant  entered  to 
cut  the  timber;  plaintiff  remaining  in  possession  and  alleging  that  the 
contract  was  fraudulent,  &c.,  brought  ejectment.  Held,  that  the  plain- 
tiff being  in  possession,  he  could  not  maintain  ejectment :  Corley  et  al. 
V.  PeiUz,  76  Pa. 

The  return  of  the  sheriff  to  the  writ  in  ejectment  is  on]y  j)rimd  fade 
evidence  of  defendant's  possession  and  if  his  evidence  rebuts  it,  he  is 
entitled  to  a  verdict :  Id. 

Equity. 

Jurisdiction  in  case  of  fraudulent  Wills — Laches. — A  court  of  equity 
has  not  jurisdiction  to  avoid  a  will  or  to  set  aside  the  probate  thereof 
on  the  ground  of  fraud,  mistake  or  forgery ;  this  being  within  the  ex- 
clusive jurisdiction  of  the  courts  of  probate :  Case  of  Broderick's  Will, 
21  Wall. 

Nor  will  a  court  of  equity  give  relief  by  charging  the  executor  of  a 
will  or  a  legatee  with  a  trust  in  favor  of  a  third  person,  alleged  to  be  de- 
frauded by  the  forged  or  fraudulent  will,  where  the  court  of  probate 
could  afford  relief  by  refusing  probate  of  the  will  in  whole  or  in  part : 
Id. 

The  same  rule  applies  to  devises  of  real  estate,  of  which  the  courts  of 
law  have  exclusive  jurisdiction,  except  in  those  states  in  which  they  are 
subjected  to  probate  jurisdiction  :  Id. 

Semble  that  where  the  courts  of  probate  have  not  jurisdiction,  or 
where  the  period  for  its  further  exercise  has  expired  and  no  laches  is 
attributable  to  the  injured  party,  courts  of  equity  will,  without  disturb- 
ing the  operation  of  the  will,  interpose  to  give  relief  to  parties  injured 
by  a  fraudulent  or  forged  will  against  those  who  are  in  possession  of 
the  decedent's  estate  or  its  proceeds,  maldjide^  or  without  considera- 
tion :  Id. 

But  such  relief  will  not  be  granted  to  parties  who  are  in  laches,  as 
where  from  ignorance  of  the  testator's  death  they  made  no  effort  to 
obtain  relief  until  eight  or  nine  years  ofter  the  probate  of  his  will :  Jd. 

Ignorance  of  a  fraud  committed,  which   is  the  ordinary  excuse  for 
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delay,  does  not  apply  in  such  a  case,  especially  when  it  is  alleged  that 
the  circumstances  of  the  fraud  were  publicly  and  generally  koowo  at 
the  domicil  of  the  testator  shortly  after  his  death  :  Id, 

Whilst  alterations  in  the  jurisdiction  of  the  state  courts  cannot  affect 
the  equitable  jurisdiction  of  the  Circuit  Courts  of  the  United  States,  so 
long  as  the  equitable  rights  themselves  remain,  yet  an  enlargement  of 
equitable  rights  may  be  administered  by  the  Circuit  Courts  as  well  as  by 
the  courts  of  the  state  :  Id, 

Evidence.     See  Insurance. 

Witness — Party — Pleading — Lapse  of  Time  as  a  Defence  to  a  Bond. 
— When  a  party  is  called  as  a  witness  by  his  adversary  as  on  a  cross-ex- 
amination under  Act  of  April  15th  1869,  sect.  2,  leading  questions  may 
be  put  to  him  and  there  may  be  drawn  from  him  any  facta  or  admissions 
which  weaken  his  case  or  strengthen  his  adversary's:  Brubaker$  Ad- 
ministrator V.  Taylor,  76  Pa. 

The  party  so  called  is  to  be  considered,  as  if  originally  offered  and 
examined  on  his  own  behalf:  Id. 

The  testimony  of  a  party  so  called  may  be  contradicted  by  proof  of 
inconsistent  declarations  made  out  of  court,  without  giving  him  an 
opportunity  of  explaining;  his  declarations,  he  being  a  party,  are  evi- 
dence in  themselves  :  /(/. 

The  plea  of  *'  nil  debet/'  to  a  sealed  instrument  is  bad  on  general 
demurrer ;  but  if  the  party  goes  to  trial  without  objection,  it  is  not 
to  be  treated  as  a  nullity;  its  effect  is  the  same  as  upon  simple  contract: 
Id. 

A  long  time,  but  less  than  twenty  years,  having  elapsed  from  the 
maturity  of  a  sealed  note  afid  bringing  suit  although  not  long  enough  to 
raise  the  presumption  of  payment  in  law;  woild  with  corroborative 
circumstiinces  justify  submitting  to  the  jury  to  presume  payment.  Such 
circumstances  in  this  case  :  Id, 

Express  Company.     See  Common  Carrier. 

Foreign  Judgment.     See  UnxUd  States  Courts. 

Judgment  in  another  State — Pleading — Authority  of  Attorney.^ 
Where  suit  is  brought  on  a  record  which  shows  that  service  was  not 
made  on  the  defendant,  but  which  shows  also  that  an  appearance  was 
entered  for  him  by  an  attorney  of  the  court,  it  is  not  allowable,  under  a 
plea  of  nul  tiel  record  only,  to  prove  that  the  attorney  had  no  authority 
10  appear  :  Hill  v.  Mendenhally  21  Wall. 

Presumptively,  an  attorney  of  a  court  of  record,  who  appears  for  a 
party,  has  authority  to  appear  for  him ;  and  though  the  party  for  whom 
he  has  appeared,  when  sued  on  a  record  in  which  judgment  has  been 
entered  against  him  on  such  attorney's  appearance,  may  prove  that  the 
attorney  had  no  authority  to  appear,  yet  he  can  do  this  only  on  a  spe- 
cial plea,  or  on  such  plea  as  under  systems  which  do  not  follow  the  com- 
mon-law system  of  pleading,  is  the  equivalent  of  such  plea :  Id. 

Husband  and  Wife. 

Deed  of  TVust — Delivery. — When  on  a  bill  by  a  wife  against  her  hus- 
band to  establish  a  deed  of  trust  to  a  third  party  in  her  favor,  and  now 
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in  the  husband's  possession,  which  deed  she  alleges  that  he  executed 
and  deliveretly  the  husband,  in  an  answer  responsive  to  her  bill,  denies 
that  he  did  deliver  it,  his  denial  comes  to  nothing  if  he  admit  in  the 
same  answer  certain  facts,  as,  ex.  gr.,  that  he  signed  and  sealed  it,  uu- 
knowledged  it  before  a  proper  magistrate,  and  put  it  upon  record  ;  facts 
which  of  themselves  may,  under  the  circumstances  of  the  case,  consti- 
tute a  delivery.  In  such  a  case  he  denies  the  law  simply :  Adanut  v. 
Adanu,  21  Wall. 

When  husband  and  wife  join  in  making  a  deed  of  property  belonging 
to  him,  to  a  third  party,  in  trust  for  the  wife,  the  fact  that  such  party 
was  not  in  the  least  cognisant  of  what  was  done,  and  never  heard  of 
nor  saw  the  deed  until  long  afterwards,  when  ho  at  once  refused  to  ac- 
cept the  trust  or  in  any  way  to  act  in  it,  does  not  affect  the  transaction 
as  between  the  husband  and  wife :  /(/. 

A  deed  by  husband  and  wife  conveying  by  formal  words,  in  prabsenti, 
a  portion  of  his  real  property  in  trust  to  a  third  party,  for  the  wife's  sep- 
arate use,  signed,  sealed  and  acknowledged  by  both  parties,  all  in  form 
and  put  on  record  in  the  appropriate  office  by  the  husband,  and  after- 
wards spoken  of  by  him  to  her  and  to  other  persons  as  a  provision 
which  he  had^made  for  her  and  her  children  against  accident,  here  sus- 
tained as  such  trust  in  her  favor,  in  the  face  of  his  answer  that  he 
never  "  delivered"  the  deed,  and  that  owing  to  the  disturbed  and  revolu- 
tionary character  of  the  times  (the  rebellion  then,  August  1861,  appar- 
ently waxing  strong),  and  the  threatened  condition  of  the  Federal  city 
and  other  contingencies  growing  out  of  the  war,  he  had  caused  the  deed 
to  be  made  and  partially/  executed,  so  that  upon  short  notice  he  could 
deliver  it  and  make  it  effectual,  retaining  in  the  meantime  the  control 
of  the  title ;  and  that  he  had  himself  put  it  on  record,  and  that  it  had 
never  been  out  of  his  possession  except  for  the  time  necessary  to  have  it 
recorded.  This  decision  made,  though  the  person  named  in  the  deed 
as  trustee  never  heard  of  the  deed  until  years  afterwards,  when  he  was 
called  on  by  the  wife,  she  being  then  divorced  from  her  husband,  to 
assert  the  trust :  Id. 

Insurance. 

Answers  hy  Insured — Parol  Proof  to  connteract  the  Paper  signed — 
Evidence. — The  answer  to  a  question  put  by  an  insurance  company  to  an 
applicant  for  insurance,  on  a  matter  going  to  affect  the  risk,  as  written 
down  by  the  agent  of  the  company,  when  he  takes  the  application  for 
insurance,  and  which  is  signed  by  the  applicant,  may  be  proved  by  the 
evidence  of  persons  who  were  present,  not  to  have  been  the  answer  given 
by  the  applicant.  Insurance  Co,  v.  Wilkinson,  13  Wall.  222,  affirmed  : 
Insurance  Co.  v.  Mahone,  21  Wall. 

The  opinion  of  a  medical  witness  that  a  person  was  not  worthy  of 
insurance,  in  June  of  one  year,  is  not  competent  evidence  in  a  suit  on  a 
policy  issued  on  the  30th  of  August  of  the  same  year ;  there  being  no 
issue  made  in  the  pleadings  as  to  the  health  of  the  assured  prior  to  the 
date  of  the  policy  :  Id. 

Under  a  stipulation  that  '^  all  original  papers  filed  in  the  case ''  (a 
suit  against  a  life  insurance  company,  on  a  policy  of  life  insurance),  and 
**  which  were  competent  evidence  for  either  side,"  may  be  read  in  evi- 
dence, the  written  opinions  of  the  medical  examiner  of  the  company, 
and  of  its  agent  appointed  to  examine  risks,  both  made  at  the  time  of 
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the  application  for  insurance  and  appended  to  the  proposals  for  insur- 
ance, and  both  certifying  that  the  risk  was  a  first-class  risk,  are  compe- 
tent evidence  on  an  issue  of  fraudulent  representation  to  the  compaoj, 
to  show  that  the  company  was  not  deceived  :  Id, 

Evidence  that  the  general  agent  of  an  insurance  company,  sent  b;  it 
to  examine  into  tlie  circumstances  connected  with  the  death  of  a  per- 
son insured,  after  so  examining,  expressed  the  opinion  that  it  would 
**  be  best  for  the  company  to  accept  the  situation  and  pay  the  amoant 
of  the  policy/'  is  not  competent  on  a  suit  by  the  holders  of  the  policy 
against  the  company :  Id, 

Intoxicating  Liquors.    See  Vendor, 

Laches.     See  Attorney ;  Equity, 

Limitations,  Statute  of.    See  Evidence, 

Services  by  a  Daughter — Action  more  than  Six  Years  after. — A 
daughter  sued  her  father's  estate  for  wages  for  services  after  she 
attained  twenty-one,  her  last  services  being  more  than  six  years  before 
suit :  Rehl^  that  she  must  prove  an  express  contract  and  a  clear,  distincc 
and  unequivocal  acknowledgment  of  the  existence  of  the  debt,  within 
six  years  of  the  commencement  of  suit :  WatsovLS  Executors  v.  Stem, 
76  Pa. 

Where  there  is  a  distinct  admission  of  an  existing  indebtedness  for  i 
specific  sum,  it  is  presumed  to  be  a  valid  debt,  and  the  presumption 
must  stand  until  overthrown  by  the  attending  circumstances  on  othtrr 
evidence :  Id. 

Negligence. 

Railroad  Crossing — Duty  of  Traveller — Evidence. — Weber  driving  i 
horse  and  light  wagon  over  a  railroad  on  the  crossing  of  a  county  road 
was  killed  by  a  locomotive  moving  on  the  railroad.  There  was  no  ex- 
press testimony  as  to  whether  he  stopped  and  looked  and  listened  before 
going  on  the  railroad.  Held^  that  the  question  of  his  negligence  was 
for  the  jury  :  Pennsylvania  Railroad  Co.  v.  Weber,  76  Pa. 

It  is  the  duty  of  a  traveller  to  stop  and  look  and  listen  before  crossin;.; 
a  railroad  :  not  so  doing  is  negligence  in  itself:  Id, 

The  presumption  in  the  absence  of  other  evidence  is  that  the  traveller 
stops  and  looks  and  listens,  before  crossing  a  railroad  :  Id, 

In  an  action  against  a  railroad  company  for  injuring  such  traveller, 
the  burden  is  on  the  defendants  to  disprove  care  on  part  of  plaintiff 
unless  the  plaintifTs  own  evidence  shows  contributory  negligence:  Id. 

Although  from  the  uncontradicted  evidence  in  this  case  it  might  have 
been  inferred  that  if  the  traveller  had  stopped  and  looked  and  listened 
he  would  have  seen  the  approaching  train,  it  was  for  the  jury  to  deter- 
mine the  fact :  Id, 

Officer. 

Appointment  of  not  a  Contract, — By  law  the  first  meeting  of  conntf 
commissioners  commenced  on  the  first  Monday  in  February  in  eachyeir; 
on  that  day  they  appointed  a  clerk  for  one  year  from  the  first  day  of  the 
succeeding  April :  Held  to  be  in  excess  of  their  authority — the  appoint- 
ment should  be  made  each  year :  Koontz  v   FrankHn  County^  76  Pa 

The  appointment  of  a  public  officer  and  the  services  rendered  by  him 
are  not  in  the  nature  of  a  contract:  Id, 
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There  can  be  no  express  or  implied  contract  for  the  permanence  of  a 
salary  of  a  public  officer,  unless  as  specifically  provided  in  the  Oonsti- 
tution:  Id, 

Surety.    See  Bond, 

Taxation. 

Agreemeni  hy  State  to  exempt  mutt  be  dear. — A  railroad  455  miles 
long,  forty-two  miles  of  whicb  were  in  a  state  other  than  that  by  which 
it  was  incorporated,  held  to  be  ^*  doing  business"  within  the  state  where 
the  forty-two  miles  were,  within  the  meaning  of  an  act  taxing  all  rail- 
road companies  "  doing  business  within  the  state  and  upon  whose  road 
freight  may  be  transported  :"  J^rie  Railway  Co,  y.  Pennsylvania,  21 
Wall. 

It  being  settled  law  that  the  language  by  which  a  state  surrenders  its 
right  of  taxation,  must  be  clear  and  unmistakable,  a  grant  by  one  state 
to  a  corporation  of  another  state  to  exercise  a  part  of  its  franchise  within 
the  limits  of  the  state  making  the  grant,  as  above  said,  and  laying  a  tax 
upon  it  at  the  time  of  the  grant,  does  not,  of  itself,  preclude  a  right  of 
further  taxation  by  the  same  state  :  Id, 

Trespass. 

Lies /or  a  Continuance  of  a  Wrongful  Erection, — The  mere  continu- 
ance of  a  structure  tortiously  erected  upon  another's  land,  even  after 
recovery  and  satisfaction  of  a  judgment  for  its  wrongful  erection,  is  a 
trespass  for  which  another  action  of  trespass  quare  clausum  will  lie  : 
Russell  V.  Brown,  63  Me. 

Trust.     See  Husband  and  Wife, 

United  States  Courts.    See  Admiralty ;  Equity, 

Review  of  Judgment  of  State  Courts  by  the  Supreme  Court. — When, 
in  a  case  in  a  state  court,  a  right  or  immunity  is  set  up  under  and  hy 
virtu^  of  a  judgtueut  of  a  court  of  the  Uoited  States,  and  the  decision^ 
is  against  such  right  or  immunity,  a  case  is  presented  for  removal  and 
review  by  writ  of  error  to  the  Supreme  Court  of  the  United  States  under 
the  Act  of  February  5th  1867  :  Dapasseur  v.  Rochereau^  21  Wall. 

In  such  a  case,  the  Supreme  Court  will  examine  and  inquire  whether 
or  not  due  validity  and  effect  have  been  accorded  to  the  judgment  of 
the  Federal  court,  and  if  they  have  not,  and  the  right  or  immunity 
claimed  has  been  thereby  lost,  it  will  reverse  the  judgment  of  the  state 
court:  Id. 

Whether  due  validity  and  effect  have  or  have  not  been  accorded  to 
the  judgment  of  the  Federal  court  will  depend  on  the  circumstances  of 
the  case.  If  jurisdiction  of  the  case  was  acquired  only  by  reason  of 
the  citizenship  of  the  parties,  and  the  state  law  alone  was  administered, 
then  only  such  validity  and  effect  can  be  claimed  for  the  judgment  us 
would  be  due  to  a  judgment  of  the  state  courts  under  like  circum- 
stances :  Id, 

Judgment  was  rendered  by  the  Circuit  Court  of  the  United  States  for 
Jjouisiana  on  a  vendor's  privilege  and  mortgage,  declaring  it  to  be  the 
first  lien  and  privilege  on  the  land ;  and  the  marshal  sold  the  property 
clear  of  all  prior  liens;  and  the  mortgagee  purchased,  and  paid  into 
court  for  the  benefit  of  subsequent  liens,  the  surplus  of  his  bid  beyond 
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the  amount  of  his  own  debt.  This  judgment  and  sale  were  set  up  bj 
way  of  defence  to  a  suit  brought  in  the  state  court  by  another  mort- 
gagee, who  claimed  priority  to  the  first  mortgage,  and  who  had  not  been 
made  a  party  to  the  suit  in  the  Circuit  Court.  The  state  court  held 
that  the  plaintiff  was  not  bound  by  the  former  judgment  on  the  question 
of  priority,  not  being  a  party  t.o  the  suit.  The  case  was  brought  to  the 
Supreme  Court  of  the  United  States  by  writ  of  error,  and  this  court 
hehl,  that  the  state  court  did  not  refuse  to  accord  due  force  and  effect 
to  the  judgment;  that  such  a  judgment  in  the  state  courts  would  not 
be  conclusive  on  the  point  in  question,  and  the  judgment  of  the  Circoit 
Court  could  not  have  any  greater  force  or  effect  than  judgments  in  the 
state  courts :  Id. 

Usage.     See  BilU  and  Notes, 

Vendor. 

Agency — Delivery — Intention — Intoxicating  Liquors. — It  is  a  question 
of  fact  for  the  jury  whether  or  not,  when  goods  have  been  intrusted  to 
a  common  carrier  to  be  carried  to  a  consignee,  that  is  a  delivery  to  the 
consignee  for  himself  or  as  agent  for  another,  though  the  existence  of 
any  such  agency-  has  never  been  disclosed  to  the  vendors :  St^t  of 
Maine  v.  Intoxicating  Liquors^  and  James  Garland^  claimant^  63  Me. 

The  disposition  to  be  made  of  liquors  libelled,  as  kept  for  unlawful 
sale,  must  be  decided  by  the  determination  of  the  jury  as  to  the  inten- 
tion in  this  respect,  of  the  person  who  owns  them,  or  who  has  au- 
thority from  the  owner  to  sell  them.  A  design  on  the  part  of  one  who 
is  a  mere  bailee  of  the  owner  (without  authority  from  him  to  make 
sales)  illegally  to  sell  such  liquors  in  this  state,  will  not  work  a  forfeit- 
ure :  Id, 

Will.     See  Equity. 

Provision — What  is — Liability  of  ExecuZorfor  Assets. — By  his  will 
a  testator  left  certain  real  and  personal  estate  to  his  widow  daring 
#iher  life  and  widowhood,  to  revert  to  his  heirs  upon  her  death  or%mar- 
riage,  and  bequeathed  the  residue  of  his  estate  to  his  father.  Two 
months  after  the  testator's  death,  a  child  was  born  of  his  widow: 
heMy  that  the  reversionary'  clause  above  mentioned  was  not  a  provision 
for  the  child,  under  R.  S.,  c.  74,  §  8,  and  that,  by  virtue  of  that  sec- 
tion, it  took  the  same  share  in  the  estate  that  it  would,  had  its  father 
died  intestate  :    Waterman  v.  Hawkins^  63  Me. 

The  judge  of  probate  can  only  be  relieved  of  the  duty  cast  upon  him 
by  R.  S.,  c.  74,  §  8,  of  assigning  to  a  posthumous  child  its  share  of  its 
father's  estate,  by  provision  being  made  specifically  for  the  unborn  child. 
He  cannot  he  disinherited,  like  a  child  living  when  the  will  is  made,  bj 
its  appearing  that  the  omission  to  name  him  was  intentio;ial  :  Li 

The  widow  seasonably  waived  the  provisions  of  the  will  intended  for 
her  benefit :  Jield^  that  the  child's  share  was  properly  taken  wholly  from 
the  estate  given  to  the  residuar}^  legatee :  Id. 

That  the  executor  has  delivered  the  bequeathed  property  to  the  leg?»- 
tee  of  it,  before  the  birth  of  the  child,  is  no  defence  to  a  suit  brounlit 
for  the  child's  benefit  upon  the  executor's  bond,  to  obtain  its  shan  ; 
especially  where  the  Court  of  Probate  has  made  a  decree,  not  i|»- 
pealed  from,  establishing  and  assigning  such  share  under  R.  S.,  c.  74,  §  ii: 
Id. 
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The  lawyer  is  not  altogether  interested  in  that  which  is  new, 
but  the  interests  of  his  client  require  that  he  should  ever  be  fresh 
in  that  which  is  old  and  well  established,  and  it  may  be  well  for 
him  that  he  stop  now  and  then  to  review  well  established  prin- 
ciples, lest  in  the  multiplicity  of  his  business  he  may  omit  some 
important  element  in  the  preparation  of  his  case,  or  it  may  be  in 
the  ordinary  routine  of  his  business.  A  very  eminent  jurist  once 
remarked  that  his  practice  was  for  many  years  to  read  Starkie  on 
Evidence  through  at  least  once  a  year.  The  profession  are  much 
inclined  to  hunt  for  new  authorities,  when  perhaps  Coke,  Saunders 
and  Holt  might  help  them  out.  The  purpose  of  the  present  article  is 
not  originality  of  matter  or  novelty  of  views,  but  it  is  intended 
rather  as  a  reminder  to  the  profession  of  well-known  principles, 
familiar  to  every  good  conveyancer. 

What  we  call  an  "  abstract  of  title,"  or  "  searches  "  as  in  some 
states,  is  a  synopsis  of  the  several  instruments  and  proceedings, 
coniposing  a  chain  of  title. 

Before  the  "Recording  Act"  in  England,  all  deeds  passed  with 
the  possession,  and  it  was  the  duty  of  the  conveyancer  employed 
to  arrange  the  business  and  to  examine  the  conveyances,  to  make 
an  abstract,  showing  the  title.  It  was  a  specialty,  and  many  of 
the  old  and  well  established  conveyancers  retained  the  custody  of 
these  muniments :  so  that  every  time  the  property  changed  hands 
they  seemed  to  have  a  "corner  "  on  the  business.  In  those  days, 
however,  the  tendency  was  to  keep  estates  together. 
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In  this  country,  however,  where  the  statutes  of  all  the  states 
provide  for  recording  conveyances,  and  the  use  of  certified  copies 
thereof  in  evidence,  people  have  become  exceedingly  careless, 
and  original  deeds  and  tax  receipts  have  not  with  any  degree 
of  uniformity  been  preserved.  A  great  fire  which  destroyed 
the  entire  records  of  a  county  with  a  population  of  half  a  million, 
with  a  realty  value  of  a  thousand  millions  of  dollars,  and  where 
for  thirty  years  the  handling  of  real  estate  has  been  carried  on 
c\s  a  distinct  business,  and  where  almost  every  citizen  has  made 
from  one  to  fifty  conveyances,  has  demonstrated  that  every  scrap 
of  paper  which  relates  to  a  title  or  throws  any  light  upon  it,  should 
be  sacredly  preserved.  Even  if  the  record  were  not  destroyed  it 
may  be  incorrect,  for  recorders  and  clerks  are,  like  other  people, 
liable  to  make  mistakes.  No  one  thing  should  be  more  thoroughly 
impressed  upon  the  mind  of  the  lawyer,  as  well  as  the  owner  of 
land,  than  the  importance  of  preserving  the  evidence  of  the  title. 

A  good  and  complete  abstract  ordinarily  will  be  sufficient  to 
enable  the  conveyancer  to  pass  upon  the  title,  but  as  a  safegaard 
in  the  case  of  the  destruction  of  the  public  record  or  for  the  pur- 
pose of  correcting  its  defects,  or  for  the  purpose  of  detecting  for- 
geries and  frauds,  the  original  papers  are  invaluable,  and  indeed 
without  them  often  the  title  will  fail. 

A  thorough  abstract  embraces  everything  shown  by  the  public 
records  relating  to  the  particular  land  embraced  therein.  These 
records  are : 

First.  The  books  in  the  recorder's  office  of  the  county  wherein 
the  land  is  situated. 

Second.  The  records  of  the  several  courts,  embracing :  1.  The 
United  States  courts.  2.  The  circuit  and  superior  courts  of 
general  jurisdiction  organized  under  state  constitutions  and  laws. 
3.  County  courts  and  courts  having  probate  jurisdiction,  and  4. 
Criminal  courts,  if  any  are  organized  specially  as  such,  in  cases  of 
forfeited  recognisances,  which  in  some  states  are  made  liens. 

It  not  unfrequently  occurs  that  reference  must  be  had  to  records 
in  the  departments  at  Washington,  as  in  cases  of  Indian  title,  and 
to  records  in  the  government  land  offices. 

Constitutions  and  statutes,  although  not  set  out  in  abstracts,  are 
often  really  parts  thereof,  and  must  be  supplied  by  the  knowledge 
of  the  conveyancer,  especially  when  the  sources  of  title  are  to  be 
considered. 

Examples  of*  this  kind  will  be  found  in  the  legislation  of  Con- 
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gress,  granting  the  sixteenth  section  for  school  purposes,  for  in- 
ternal improvement,  and  railway  grants,  the  Reserve  in  Ohio  and 
swamp  land  acts. 

A  complete  chain  of  title,  especially  in  the  states  of  Ohio,  In- 
diana, Michigan,  Illinois  and  Wisconsin,  composing  the  North- 
western Territory,  will  show  : — 

J'irft.  The  proclamation  of  discovery. 

Second.  The  grant  by  the  king  of  Great  Britain  and  his 
council  to  the  original  Virginia  patentees. 

Third,  The  treaty  of  peace,  whereby  the  colonies  were  con- 
firmed in  their  rights. 

JFourth.  The  Act  of  Virginia  of  1783,  authorizing  the  Virginia 
delegates  to  cede  the  North- Western  Territory. 

Fifth.  The  Ordinance  of  1787. 

Sixth.  The  treaties  of  the  United  States  with  the  Indians  where- 
by they  vacated. 

Seventh.  The  government  survey  which  defined  the  boundaries. 

Eighth.  The  Act  of  Congress  which  placed  the  land  in  market. 

Ninth.  The  certificate  of  the  receiver  of  the  land  office. 

Tenth.  The  patent  of  the  President. 

Of  school  lands  it  may  be  stated  as  follows  : — 

JFirat.  The  Act  of  Congress  donating  the  sixteenth  section  to 
the  state. 

Second.  The  Act  of  the  General  Assembly  of  a  state  providing 
for  its  sale. 

Third.  The  deed  of  the  proper  officer  authorized  by  law  to  con- 
vey the  same. 

Or  if  it  be  public  improvement  lands,  as  in  Illinois : — 

First.  Act  of  Congress  making  the  grant. 

Second.  The  Act  of  the  General  Assembly  providing  for  canal 
trustees. 

Third.  The  deed  of  the  canal  trustees. 

Fourth.  In  case  of  Illinois  Central  Railroad  lands  which  are 
included  in  the  term  public  improvement^  1.  The  charter  of  the 
company ;  2.  Deed  of  the  commissioners  appointed  thereunder. 

There  are  in  the  north-western  states,  as  indeed  in  many  of  the 
older  states,  Indian  reservations — tracts  of  land  set  apart  for  the  ex- 
clusive occupancy  of  certain  Indian  tribes  or  remnants  thereof. 
These  lands  cannot  be  conveyed  by  the  Indians,  but,  when  the 
Indian  title  is  purchased  by  the  government,  the  land  is  put  into 
market  and  the  title  proceeds  from  that  source. 
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There  is  a  class  of  lands  in  Illinois  ivhich  deserves  ej^pecial 
mention — known  as  the  French  claims.  The  French  settled  on  the 
Kaskaskia,  and  established  trading  posts  opposite  St.  Louis,  also 
at  Vincennes  on  the  Ohio.  In  the  Act  of  Virginia  of  December 
20th  1783,  above  referred  to,  which  authorized  the  Virginia  dele- 
agates  to  cede  the  North-Wcstem  Territory,  the  following  language 
occurs : — 

'^  That  the  French  and  Canadian  inhabitants  and  other  settlers 
of  the  Kaskias,  St.  Vincennes  and  the  neighboring  villages,  who 
have  professed  themselves  citizens  of  Virginia,  shall  have  their  pos- 
sessions confirmed  to  them,  and  be  protected  in  the  enjoyment  of 
their  rights  and  liberties." 

The  substance  of  this  is  incorporated  in  the  Ordinance  of  1787. 
At  Cahokia  in  Illinois  there  is  a  large  common,  belonging  to  the 
inhabitants  of  the  village  of  Cahokia.  These  commons  and  other 
lands  thus  acquired  and  held  did  not  come  within  the  provisions 
of  law  concerning  government  lands. 

As  to  the  Indian  title,  it  may  be  said  the  government  has  alwajs 
recognised  some  claim  in  the  Indian,  but  it  was  a  visionary  claim, 
founded  upon  no  solid  basis.  The  whites  have  ever  been  ready  to 
take  the  land  without  compensation,  and  it  was  rather  fear  of  the 
murderous  tomahawk  than  any  particular  sense  of  right  that  made 
it  necessary  that  the  abstract  should  show  that  the  Indian  claim 
had  been  acquired. 

The  Louisiana  purchase  embraced  the  territory  lying  west  and 
south  of  the  North  West  Territory.  Its  eastern  boundary  was  sup- 
posed to  be  the  Mississippi  river,  and  its  western  boundary  was  an 
undefined  line  extending  perhaps  to  the  Pacific  Ocean,  subject  to 
such  rights  as  were  claimed  by  other  nations,  and  which  have  been 
since  rather  more  the  subject  of  speculation  than  of  contest 

After  the  purchase  of  Lousiana,  the  rights  of  actual  settlers  were 
confirmed,  and  all  unoccupied  territory  became  the  property  of 
the  United  States,  and  has  been  the  subject  of  congressional  legis- 
lation, Indian  occupancy,  sale  or  railroad  grant.  Just  at  this  time 
the  Black  Hills  country  is  attracting  the  attention  of  the  adven- 
turers. The  Indians  claim  it  by  virtue  of  possession  and  treaty, 
which  the  government  by  its  settled  policy  is  bound  to  respect 
Their  claim  must  be  respected  until  such  time  as  the  government 
shall  acquire  the  right  to  put  the  land  in  the  market,  which  inay 
be  done  by  buying  out  the  Indian   title  or  driving  them  out, 
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which  the  government  is  able  to  do  as  soon  as  the  Iamb  shall  roil 
the  waters,  and  thus  be  in  a  position  to  put  the  land  in  market, 
and  thereby  acquire  a  title  as  good  as  any  title  in  this  country,  at 
least  8o  far  as  the  Indians  are  concerned,  for  most  Indians  have 
been  compelled  to  vacate  pursuant  to  a  treaty,  borne  upon  the 
point  of  the  bayonet. 

The  practical  question  to  be  determined  by  the  conveyancer  is 
the  source  of  title,  whether  it  appear  in  the  abstract  or  not.  In 
most  communities  these  general  sources  are  understood,  and  there 
is  generally  some  conceded  starting-point,  as  the  patent  of  the 
President,  a  deed  from  the  canal  trustees,  &c. 

Difficulty  in  ascertaining  source  of  Title, — It  must  be  apparent 
to  every  lawyer  that  the  time  is  coming  if  it  has  not  already 
arrived  in  the  older  cities,  waen  it  will  be  diflScult  to  ascertain  the 
source  of  title  and  to  trace  it  down ;  the  records  becoming  so 
voluminous — original  deeds  destroyed,  and  the  memory  of  witnesses 
fading  out.  Some  new  starting-point  must  be  established,  where- 
by expenses  may  be  saved  and  titles  made  more  certain.  In  this 
connection  I  refer  to  an  article  from  the  "  Land  Owner,"  and  sug- 
gest that  human  ingenuity  may  be  taxed  in  this  country  as  it  has 
been  in  England.^ 

•  *f  The  Landed  Estates  Court  of  England, — Registration  of  title  in  England  is  a 
modern  experiment,  set  on  foot  after  long-continued  opposition,  and  still  frowned 
on  by  the  solicitors,  who  conceive  that  its  operation  will  be  to  reduce  their  emolu- 
ments. Owing  to  the  total  want  which  had  always  existed  of  a  register  for  deeds 
or  writs  connected  with  the  transfer  of  land,  except  in  the  counties  of  Middle- 
sex and  York,  the  complozity  and  uncertainty  attending  the  operations  of  con- 
Teyancing,  had  long  been  the  opprobrium  of  English  law,  and  the  mercantile 
classes  at  last  called  for  a  remedy  by  which  an  acre  of  land  might  be  sold  with  the 
lame  expedition  and  certainty  as  bank  stock.  Under  the  existing  system,  so  far 
from  expedition  being  a  feature  of  conveyancing,  delay,  expense  and  insecurity 
were  the  chief  characteristics.  It  was  and  is  the  inveterate  practice  for  a  pur- 
chaser of  land  to  demand,  and  for  the  vendor  to  give,  what  is  called  a  sixty  years' 
title — I.  0.,  he  must  show  the  successive  owners  of  the  land  for  the  sixty  years 
previoas  to  the  sale,  and  all  that  these  owners  did  in  connection  with  it.  This 
created  great  expense  and  delay.  But  if  the  property  were  sold  next  month,  or 
next  day,  precisely  the  same  process  had  to  be  repeated  between  the  new  pur- 
chaser and  his  vendor,  for  what  might  have  been  done  between  other  panics  pre- 
rioasly  was  not  binding,  nor  was  it  safely  to  be  acted  on  by  their  successors  in  the 
property.  These  evils  called  loudly  for  some  remedy,  and  of  late  years  all  tha 
legal  reformers  have  been  busy  with  projects  to  provide  some  relief.  An  import- 
ant impetus  was  given  to  a  reform  by  the  passing  of  the  Irish  Encumbered  Es- 
tates Act  in  1848,  the  object  of  which  was  to  break  up  and  compel  a  sale  of  the 


534  AN  ABSTRACT  OF  TITLE. 

The  Chicago  fire  of  1871  destroyed  all  the  public  records  of 
deeds.     There  was  scarcely  anything  left  showing  title  except  the 

deeply  encumbered  estates  of  Ireland.  So  deeply  involved  had  many  of  the  es- 
tates there  become,  that  the  nominal  owners  were  merely  collectors  of  the  rents 
for  the  benefit  of  others,  and  all  improvements  were  paralysed.  The  object  of 
'  the  act  was  to  compel  a  sale  of  the  fee  simple ;  and  by  means  of  a  coart  specially 
created  for  the  purpose,  called  the  Encumbered  Estates  Court,  all  those  who  had 
an  interest  in  the  property  were  summoned  to  appear  and  discuss  their  mutaal 
claims  and  priorities,  and  assess,  as  it  were,  their  pecuniary  interest,  and  the 
proportion  of  the  total  value  to  which  they  were  entitled  ;  and  then  the  coortja- 
dicially  solved  all  difiiculties,  and  swept  off  the  property  by  selling  it  with  a  clean 
title  to  a  purchaser,  and  dividing  the  proceeds  among  all  those  who  claimed  a 
share.  The  effect  was,  that  a  fresh  title,  free  from  all  prior  encumbrances,  va 
given  to  the  purchaser,  and  thereby  the  subsequent  history  of  the  property  was 
cut  off  entirely  from  what  had  gone  before.  The  court  was  attended  with  great 
success,  and  subsequent  acts  perpetuated  it  as  a  standing  institution  of  the  coantrT, 
it  being  found  that  the  clear  title  thereby  obtained  was  eagerly  sought  in  the 
market.  The  court,  though  at  first  created  for  what  were  supposed  to  be  temporary 
purposes,  has  now  been  called  the  Landed  Estates  Court,  and  the  jurisdiction  ex- 
tended not  merely  to  encumbered,  but  to  unencumbered  land.  In  1854,  a  similar 
statute  was  applied  to  the  estates  of  the  West  India  Islands,  and  a  court  estab- 
lished in  London  for  the  purpose  of  clearing  off  the  encumbrances  of  those  es- 
tates, and  selling  them  with  a  clear  title  to  purchasers.  In  1859  a  bill  vas 
brought  into  the  House  of  Commons  to  establish  a  similar  court  for  England,  bat 
owing  to  the  opposition  experienced,  and  to  various  changes  caused  thereby,  it 
was  not  till  1862  that  two  acts  were  passed,  which  provided  only  an  instalment 
of  this  much  desired  reform.  The  objects  of  the  Acts  25  and  26  Vict.  c.  53,  67, 
one  of  which  is  called  Lord  Westbury's  and  the  other  Lord  Cranworth*s  Act, 
is  to  enable  owners  of  land  to  register  their  estates  with  indefeasible  titles, 
and  to  simplify  the  title  by  judicial  sales  effected  by  the  Court  of  Chancery.  The 
mode  of  operation  is  as  follows :  When  a  freehold  estate  is  desired  to  be  regis- 
tered as  indefeasible,  an  application  is  made  to  the  registrar  of  the  Land  Regis- 
try, who  officially  examines  the  title,  and  then  gives  a  certificate  that  the  title  is 
indefeasible.  Or,  if  the  owner  prefer  it,  he  can  obtain  a  similar  declaration  from 
the  Court  of  Chancery.  Part  of  the  title  consists  in  a  map  of  the  lands,  which 
is  deposited  in  the  office.  The  great  advantage  of  getting  an  indefeasible  title 
from  the  office  is,  that  the  owner  is  then  perfectly  certain  that  he  can  defy  ail 
comers  to  interfere  with  his  land,  and  that,  in  the  event  of  his  selling  it  there  is  no 
necessity  for  the  purchaser  to  re-examine  the  title,  it  being  stereotyped,  as  it  were, 
for  permanent  use,  and  so  all  subsequent  expenses  are  avoided.  The  details  at- 
tending the  scheme  of  the  Land  Registry  need  not  be  further  given.  After  the 
statute  had  been  in  operation  two  years,  it  was  found  that  the  progress  made  by 
the  new  institution  had  been  slow,  but  considering  that  the  adoption  of  its  benent.< 
wis  voluntary,  and  not  compulsory,  and  that  it  was  opposed  by  the  solicitors  as  * 
body,  from  interested  motives,  it  was  stated  in  Parliament  that  the  progress  made 
was  satisfactory,  and  equal  to  that  of  other  similar  reforms,  which  had,  alter 
similar  early  difficulties,  taken  firm  root  in  the  country." 
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abstract  books  of  private  firms.  Some  legislation  was  deemed 
necessary,  and  a  fresh  starting-point  was  required. 

So  the  General  Assembly  passed  an  act  to  cure  the  defects 
occasioned  by  the  destruction  of  the  public  records :  and  it  pro- 
vides first  that  abstracts  made  prior  to  the  fire  ^^  in  the  ordinary 
course  of  business/'  may  be  used  in  evidence,  and  second,  that  the 
owner  of  land  may  file  his  petition  in  the  Circuit  Court,  making 
parties  thereto  all  persons  interested  or  claiming  an  interest  and 
"  persons  unknown."  The  court  renders  a  decree  according  to 
the  right  of  the  matter,  the  time  for  suing  out  a  writ  of  error  is 
shortened,  and  when  that  time  shall  have  expired  the  title  is  estab- 
lished. 

It  may  become  necessary,  as  the  country  grows  older,  to  establish 
some  such  plan,  so  that  the  owner  can  at  any  time  have  a  fresh 
starting-point  established.  • 

Liability  of  abstract  makers. — On  this  point  I  will  simply  refer 
to  a  decision  of  the  Supreme  Court  of  Illinois,  believing  the  law  to 
be  correctly  stated.^ 


^  Opinion  by  Sciiolfield,  J.,  Illinois  Supreme  Court,  filed  January  30th 
1875,  in  the  case  of  Chase  et  al,  y.  Heaneijx 

*^  The  undertaking  implied  by  the  law  from  appellants  engaging  in  the  busi- 
ness of  searching  the  public  records,  examining  titles  to  real  estate  and  makin;; 
abstracts  thereof  for  compensation  is,  that  they  possessed  the  requisite  knowled<;e 
and  skill,  and  that  they  would  use  due  and  ordinary  care  in  the  performance 
of  their  duties.  For  a  failure  in  either  of  these  respects,  resulting  in  damages, 
the  party  injured  is  entitled  to  recover :  Story  on  Bailments,  J  431  ;  Ritchie  v. 
HVf/,  13  111.  385 ;  McNevins  v.  Lowe,  49  Id.  210;  Steamboat  New  World  y.  King, 
16  How.  469  ;  Clark  v.  Marshall,  34  Mo.  429. 

**  Appellee  employed  appellants  to  make  for  him  an  abstract  of  title  to  certain 
real  estate  which  he  owned.  This  they  attempted  to  do,  but  omitted  to  note  on  the 
abstract  a  judgment  against  the  property  for  taxes,  and  its  subsequent  sale  to 
satisfy  the  same.  Appellee  claims  to  have  been  ignorant  of  the  ju(1«;mcnt  and 
sale ;  and  that,  relying  on  the  correctness  of  the  abstract,  ho  failed  to  redeem 
therefrom  within  the  time  provided  by  law,  in  consequence  of  which  ho  was  com- 
pelled to,  and  did,  expend  the  amount  of  the  judgment  rendered  by  the  court 
below  in  removing  the  cloud  thus  cast  upon  his  title. 

"It  is  contended,  on  behalf  of  appellant,  that  the  evidence  fails  to  show  that  at 
the  time  the  abstract  was  made  this  judgment  and  sale  were  of  record. 

"  It  is  not  controverted  that  there  was,  in  fact,  such  a  judgment  and  sale  ;  and 
•w  it  was  the  duty  of  the  officers  to  promptly  make  the  necessary  records  thereof, 
we  must,  in  the  absence  of  evidence  to  the  contrary,  presume  it  was  <lone.  If  the 
officers  did  not  discharge  their  duty  in  this  respect,  appellants  should  have  shown 
the  fact  by  proof;  and,  not  having  done  so,  the  objection  cannot  be  sustained. 

''  It  is  also  contended  that  there  is  no  evidence  of  a  contract  whereby  appellants 
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Having  cursorily  examined  some  of  the  general  sources  of  title, 
we  may  proceed  to  the  consideration  of  the  different  conveyances 
and  proceedings  shown  by  the  abstract.  Finty  of  conveyances 
proper ;  and  secondj  of  proceedings  of  courts  of  record. 

There  must  be  a  grantor  capable  of  granting,  twenty-one  years 
old  if  a  male,  and  if  a  female  twenty-one  years  in  some  states  and 
in  others  eighteen  years.  The  deed  must  contain  granting  words, 
and  a  consideration  expressed.  The  description  of  the  land  must 
be  written,  and  suflSciently  accurate  that  a  surveyor,  applying  the 
rules  of  his  science,  can  locate  it.  It  must  have  a  habendum 
with  words  of  warranty.  Although  the  abstract  may  disclose  suffi- 
cient to  show  that  the  deed  is  in  proper  form,  yet  it  cannot  shov 
whether  the  grantor  was  laboring  under  a  disability.  This  must 
be  ascertained  from  other  sources.  In  obtaining  this  information 
the  conveyancer  must  be  governed  by  the  same  rules  which  he 
would  follow  were  he  preparing  to  prove  the  case  in  court.  He 
may  be  satisfied  of  the  fact.  Ordinarily  affidavits  will  be  sufficient, 
but  if  there  is  any  doubt  he  had  better  reject  the  title.  Or  if  the 
fact  can  easily  be  proven,  but  the  evidence  is  likely  to  be  lost  and 
fade  away,  he  can  avail  himself  of  the  benefit  of  the  statute  to  per- 
petuate testimony,  and  thus  complete  his  abstract  of  title. 

Proof  of  the  execution  must  be  established.  When  the  acknowledg- 
ment is  in  due  form  as  required  by  law,  the  abstract  will  be  silent 
as  to  the  execution — only  the  defects  being  noted.  The  form  of 
the  acknowledgment  is  governed  by  the  law  in  force  at  the  time  it 
is  taken,  notwithstanding  the  law  may  be  subsequently  repealed. 

agreed  to  famish  appellee  with  a  complete  abstract  of  all  that  appeared  upon  the 
public  records  relatire  to  the  title  to  the  property. 

*'  The  evidence  shows  that  appellants  held  themselves  out  to  the  pablic  as  being 
engaged  in  the  business  of  searching  the  pablic  records  and  making  abstracts  of 
title  for  compensation  ;  that  appellee  requested  them  to  make  an  abstract  of  the 
title  to  his  property,  and  paid  them  the  compensation  which  they  charged  therefor. 
And  this  is  all  that  was  necessary  for  the  purpose  of  the  present  sait.    Nor  do 
wo  consider  it  was  competent  for  appellants  to  limit  their  liability  by  an  obseore 
cinuse  in  their  certificate  appended  to  the  abstract,  without  specially  calling  ip- 
pel  Ice's  attention  to  it.     They  undertook  to  furnish  him  an  abstract  of  what  ap- 
peared on  the  public  records  affecting  the  title  to  his  property,  and  he  was  author- 
ized to  rely  upon  their  competency  and  fidelity  in  this  respect.     When,  therefore, 
they  discovered  they  could  not  furnish  him  with  a  complete  and  reliable  abstract, 
it  waa   their  duty  to   notify  him  of  the  fact,  so  that  he  might  apply  elsewhere. 
Upon  the  whole  evidence,  we  think  it  sufificiently  appears  that  appellants  were 
Kullty  of  such  negligence  as  renders  them  liable.*' 
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Questions  of  this  character  more  often  arise  in  the  case  of  the  exe- 
cution of  deeds  by  married  women.  As  9k  feme  covert  could  not 
convey  by  the  common  law,  and  as  her  power  in  the  premises  is  con- 
ferred by  the  statute,  the  law  must  be  strictly  observed.  The  law 
enters  into  the  form  and  becomes  a  part  of  the  contract ;  and  if 
good  at  the  time  of  its  execution  it  always  remains  good ;  for  the 
contract  having  been  once  completed,  rights  vest  under  it  which  no 
subsequent  statute  can  impair.  But  in  case  of  a  feme  sole  (of 
proper  age)  or  a  male,  no  a<;knowledgment  is  necessary  for  the 
purpose  of  conveying  title.  Proof  may  be  made  of  the  execution 
of  the  instrument  by  proving  the  signature. 

The  object  of  the  acknowledgment  is  in  case  of  a  male  or  feme 
sok  to  admit  the  deed  to  record,  and  in  case  of  a  feme  covert  to 
convey  the  title.  It  is  then  the  duty  of  the  conveyancer  to  be 
familiar  with  the  law  in  force  at  the  time  of  the  acknowledgment. 
The  deed  not  acknowledged  although  good  as  to  persons  not  under 
disability,  cannot  be  recorded,  and  an  acknowledgment  taken  be- 
fore an  officer  not  authorized  is  no  acknowledgment. 

A  deed  not  recorded  is  not  notice  to  persons  dealing  with  the 
land,  unless  actual  notice  is  proven. 

The  record  of  a  deed  is  constructive  notice  of  its  existence,  and 
all  persons  attempting  to  deal  with  the  land  are  bound  with  no- 
tice. A  certified  copy  of  the  record  of  a  deed  cannot  be  used  in 
evidence,  except  upon  first  showing  the  loss  of  the  original. 

A  deed  not  acknowledged  and  not  recorded  is  binding  on  all 
parties  dealing  with  the  land  if  the  grantee  is  in  possession  of  the 
land ;  in  fact,  everybody  is  bound  by  whatever  title  a  person  has 
in  actual  possession,  whether  he  discloses  his  title  or  not. 

Another  important  question  is,  has  the  grantor  a  wife  ?  If  the 
abstract  is  silent  on  the  subject,  it  is  the  duty  of  the  conveyancer 
to  ascertain  the  fact.  A  statement  in  the  deed  that  the  grantor  is 
a  widower  or  bachelor  does  not  prove  the  fact,  for  the  grantor 
cannot  thus  make  evidence  to  cut  ofiF  the  dower,  if  there  is  one. 
It  is,  however,  a  strong  circumstance.  The  deed  may  be  so  old 
that  in  all  probability  the  wife  is  dead.  The  fact  must,  however, 
be  established.  Affidavits  of  parties  familiar  with  the  grantor  are 
ordinarily  sufficient  when  they  state  the  death. 

It  is  well  to  insert  after  the  name  of  the  grantor  his  residence 
and  occupation.  A  deed  from  John  Smith  would  be  a  dubious 
affair,  for  John  Smith,  lawyer,  of  Philadelphia,  might  be  the  real 
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party.  Yet  there  are  forty  John  Smiths,  some  one  of  whom  might 
be  rascal  enough  to  attempt  to  sell  the  land  of  John  Smith,  law- 
yer, of  Philadelphia. 

Quit-claim  deeds, — A  quit-claim  deed  is  just  as  good  to  pass  a 
title  as  a  warranty  if  the  grantor  has  a  perfect  title.  There  are 
two  kinds  of  quit-claim  deeds: 

First — A  quit-claim  which  conveys  the  land. 

Second — A  quit-claim  of  any  interest  the  grantor  has  in  it. 

The  latter  is  good  to  convey  the  title  if  he  has  it,  but  if  he  has 
no  interest  and  subsequently  acquires  the  title  it  will  not  inure 
to  the  benefit  of  his  grantee. 

Mortgages  and  trust-deeds. — Titles  frequently  pass  through 
mortgage  foreclosures.  There  are  two  kinds  of  mortgages  — 
first,  plain  mortgages,  and,  second,  with  power  of  sale.  The 
first  kind  must  be  foreclosed  in  chancery.  Where  such  is  the 
case  the  conveyancer  must  be  satisfied  that  the  mortgagor  had 
the  title,  that  he  had  capacity  to  execute  the  instrument,  and 
that  it  was  properly  acknowledged  and  delivered.  If  it  appears 
on  the  record,  it  is  presumed  to  have  been  delivered,  as  is  true 
of  all  conveyances.  In  short,  the  mortgage  must  be  as  cer- 
tain and  specific  as  a  deed.  The  decree  of  the  court  is  for  a 
specific  sum,  and  usually,  if  the  sum  is  not  paid  by  a  certain  time, 
the  land  will  be  sold  by  the  master.  The  equity  of  redemption, 
however,  continues,  and  the  mortgagor  may  redeem  at  any  time 
within  twelve  months,  unless  he  shall  have  waived  and  released 
this  equity  in  the  mortgage,  in  which  case  the  court  may  decree 
that  the  equity  of  redemption  be  sold  with  the  land.  The  master, 
pursuant  to  the  decree,  executes  the  deed.  The  master's  deed 
should  recite  all  the  facts  necessary  to  show  that  the  court  has 
jurisdiction,  and  that  the  proceedings  were  regular.  If  the  equity 
of  redemption  was  not  waived,  and  therefore  not  sold,  the  deed 
cannot  be  executed  until  the  expiration  of  fifteen  months,  for  the 
mortgagor  has  twelve  months  and  his  creditors  three  months  there* 
after  in  which  to  redeem.     So  that  the  conveyancer  should  see, 

First — That  the  mortgage  was  properly  executed. 

Second — That  the  court  had  jurisdiction  of  the  case. 

And,  in  order  to  determine  this  latter  question,  the  record  must 
show  service  of  summons,  either  on  the  person  or  by  publication 
if  against  a  non-resident,  in  the  manner  provided  by  the  Chancery 
Act.     If  the  mortgagor  has  died  his  heirs  must  be  made  parties, 
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and  service  must  be  had  on  them,  and  if  any  of  them  are  infants  a 
guardian  ad  litem  must  be  appointed. 

The  next  kind  of  mortgage  is  one  with  a  power  of  sale,  which 
authorizes  the  mortgagee  in  case  of  default  to  sell  the  land.  The 
power  most  be  strictly  complied  with ;  the  notice  must  be  given 
as  provided,  and  the  sale  must  take  place  at  the  time  and  place 
designated.  The  abstract,  if  complete,  should  show  all  the  pro- 
ceedings, and  in  all  cases  where  it  is  not  complete  resort  must  be 
had  to  the  original  records.  It  may  fail  to  show  many  facts 
which  a  lawyer  would  deem  essential.  The  debtor  is  helpless — he 
has  no  part  or  lot  in  the  proceeding — and  all  persons  exercising 
arbitrary  and  extraordinary  powers  must  be  held  to  a  strict 
accountability.  Purchasers  even  at  a  mortgage  sale,  under  a 
power,  are  required  to  see  that  the  creditor  gets  his  money,  unless 
the  mortgage  expressly  provides  that  ho  shall  not  be  so  required. 
What  I  have  said  applies  equally  well  to  trust-deeds.  A  trust-deed 
is  an  instrument  which  conveys  the  land  to  a  third  person  in  trust 
to  sell,  kc.y  under  the  directions  contained  in  it.  These  directions 
mast  be  pursued  strictly. 

Prior  to  the  Chicago  fire,  deeds  of  this  kind  usually  required 
that  sales  should  be  made  at  the  north  door  of  the  court-house. 
When  the  fire  came  the  north  door  was  destroyed,  and  the  ques- 
tion arose  as  to  the  place  of  sale.  The  Circuit  Court  decided  the 
sale  could  not  take  place  where  the  north  door  was,  but  the  Su- 
preme Court  decided  otherwise ;  so  that  now  we  frequently  see  a 
trustee  and  one  purchaser  (and  he  the  creditor)  sprawling  around 
on  the  ruins,  trying  to  get  as  near  as  possible  to  that  particular 
place  in  the  universe  which  formerly  was  known  as  the  north  door 
of  the  court-house. 

We  find  in  the  course  of  the  examination  of  the  title  that  the 
construction  of  a  will  is  involved.  Some  person,  at  one  time  an 
owner  of  the  property,  devised  it  to  certain  persons  from  whom 
the  title  is  derived.  Of  course  the  starting-point  in  a  case  of  this 
kind  is:  "What  was  the  intention  of  the  testator?*'  To  settle 
this  question  involves  a  knowledge  of  wills.  The  will  must  be 
proven,  in  due  form,  but  the  conveyancer  should  not  rest  here. 
The  testator  may  have  left  debts  behind  to  be  paid  regardless  of 
the  terms  of  his  testament.  Has  the  estate  been  settled  and  the 
debts  all  paid  off?  If  the  abstract  fails  to  show  this,  recourse 
must  be  had  to  the  records  themselves. 
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Perhaps  the  real  estate  in  question  has  been  sold  to  pay  debts. 
In  such  case  the  proceedings  must  be  examined,  and  here  arises 
the  question  of  jurisdiction.  The  petition  may  be  all  right,  the 
proofs  complete,  the  order  of  the  court  sufficient,  the  sale  in  due 
form,  and  the  executor's  deed  correct ;  but  suppose  the  abstract 
fails  to  show  that  the  deed  was  confirmed  ?  Then  refer  to  the 
records,  and,  if  it  transpires  that  the  deed  was  never  confirmed, 
the  title  has  failed  to  pass  by  the  proceedings. 

Partition  proceedings  will  often  appear  in  the  abstract,  involving 
not  only  a  knowledge  of  chancery  practice,  but  also  the  statute  re- 
lating to  partition.  All  the  parties  in  interest  must  be  brought  in, 
otherwise  their  rights  are  not  affected.  In  remedies  given  bj 
statutes  the  statute  must  be  strictly  followed.  In  ordinary  chan- 
cery proceedings  where  the  relief  sought  is  within  the  disci^etion 
of  the  court,  the  decree  will  bind  all  parties  to  the  suit,  but  in 
statutory  proceedings,  as  partition-proceedings  to  sell  lands  for 
debts,  to  support  minor  heirs,  &c.^  great  particnlarity  mast  be 
observed.  The  law  attempts  to  protect  those  who  are  unable  to 
protect  themselves,  as  in  case  of  infants  and  lunatics. 

It  is  impossible  to  enumerate  the  cases  which  may  arise  in  equity 
concerning  land,  but  the  conveyancer  charged  with  the  examina- 
tion of  the  title  should  see  to  it  that  the  proceedings  have  passed 
the  title  beyond  a  peradventure.  Ordinarily  a  decree  binds  all 
parties  to  the  suit,  but  either  party  may  take  a  writ  of  error,  and 
if  the  decree  is  reversed,  it  is  bad  for  a  purchaser  thereunder. 
If,  however,  the  time  for  suing  out  a  writ  of  error  has  elapsed,  it 
is  pretty  safe  to  take  the  title.  If,  however,  a  bill  of  review  is 
filed,  setting  up  fraud  in  obtaining  the  decree,  and  that  the  de- 
fendants had  actual  notice  of  the  fraud,  the  decree  will  be  set 
aside,  if  the  fraud  and  notice  be  proven. 

There  may  be  many  defects  in  the  title,  but  if  the  record  fails 
to  disclose  them,  a  purchaser  will  be  protected,  unless  the  defects 
nrc  proven  to  have  been  known  to  him  when  he  purchased.  So 
a  bill  pending  concerning  land,  is  notice  to  all  parties  who  deal 
with  the  land,  and  if  they  purchase  they  do  so  at  their  peril, 
taking  the  chance  of  the  result  of  the  suit. 

Conditions  in  deeds. — It  often  occurs  that  a  conveyance  contains 
some  conditions  upon  which  the  title  depends.  See  to  it  that  the 
condition  has  been  performed.  In  1833  a  treaty  was  made  with 
an  Indian  tribe  whereby  certain  lands  were  ceded  in  consideration 
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of  their  vacating  the  vicinity  of  Lake  Michigan.  Sixteen  hun- 
dred acres  were  ceded  to  one  Billy  Caldwell,  in  Cook  county,  but 
upon  the  condition  that  neither  he  nor  his  heirs  should  sell  the 
same  without  the  approval  of  the  President.  He  did  so,  however, 
and  the  present  owner,  who  is  the  son  of  the  grantee  of  the  Indian, 
desiring  to  borrow  money,  had  his  abstract  brought  down.  Ir 
showed  the  treaty,  but  did  not  show  that  the  President  had  ever 
given  his  consent,  nor  did  the  records  at  Washington  show  the  fact. 

An  examination  of  the  authorities  developed  the  construction 
the  courts  gave  to  such  a  case,  which  is,  first,  that  the  approval 
of  the  President  was  a  condition  precedent  to  the  sale  by  the  In- 
dian ;  and,  second,  that  an  approval  now  would  not  relate  back, 
but  must  take  effect  as  of  its  date. 

Dower, — Some  of  the  most  troublesome  questions  arising  in  an 
abstract  are  those  relating  to  dower.  Under  the  statute  of  Illinois, 
a  married  woman  has  dower  in  an  equitable  estate.  If,  therefore,  a 
quit-claim  deed  should  be  required  to  cutoff*  an  equity,  care  should 
be  taken  that  the  wife  should  join.  But  the  estate  must  be  com- 
plete, not  merely  an  interest  in  the  husband,  which  might  ripen 
into  an  estate. 

A  woman  cannot  be  divested  of  her  dower  except  as  provided 
by  law.  Reference  to  the  statute  must  be  had  to  see  if  she  has 
properly  joined  her  husband  in  the  release.  She  cannot  release 
her  dower  to  any  one  while  her  husband  conveys  the  fee  to  an- 
other. It  is  an  appurtenant  to  the  fee  so  long  as  the  woman  lives. 
After  her  husband's  death,  she  may  release  her  dower — to  the 
owner  of  the  fee  only,  however,  before  it  is  assigned ;  and  after 
assignment,  she  has  a  life  estate  which  she  may  sell  to  any  one. 

Tru%t  estates  may  arise  in  several  ways :  by  will,  by  marriage 
settlement,  by  declaration  of  trust,  or  deed  for  particular  purposes. 
The  owner  of  the  fee  may  burden  an  estate  with  a  trust,  and  may 
create  or  carve  out  life  estates,  some  or  all  of  them  depending  on 
contingencies.  A  simple  declaration,  duly  executed  by  A,  in 
whom  the  fee  is,  that  he  holds  it  in  trust  for  B  and  his  heirs  for  ever, 
will,  by  operation  of  the  statute,  place  the  title  in  B.  In  order  to 
prevent  the  operation  of  the  statute,  it  is  requisite  that  some  power 
be  granted  by  the  conveyance  which  he  cannot  exercise  unless  the 
fee  remains  in  him.  This  is  true  in  states  where  the  Statute  of 
27th  Henry  VIII.  has  been  adopted.  Such  an  instrument  should 
be  drawn  with  great  care,  and  every  contingency  should  be  pro- 
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vided  for — that  is,  an  event  might  happen  which,  if  not  provided 
for,  would  render  all  the  rest  uncertain,  or  possibly  defeat  the 
main  features  of  the  trust. 

Evidence  of  title, — The  common  law  of  England  and  statutes  in 
aid  thereof  have  been  adopted  in  Illinois  by  an  express  act  of  the 
General  Assembly.  Hence  all  the  rules  of  the  commo  n  law  ap- 
plicable to  real  estate  are*  recognised  here,  except  so  far  as  thej 
have  been  modified  by  statute.  These  statutes  cannot  be  fulij 
understood  without  a  pretty  thorough  knowledge  of  the  common 
law.  Hence  Coke,  Saunders  and  Shepard  are  good  authorities. 
Our  statutes,  so  far  as  they  relate  to  real  estate,  are  but  amend- 
ments to  the  common  law,  and  of  course,  then,  an  understanding 
of  these  amendatory  statutes  must  embrace  a  knowledge  of  the  law 
amended.  Starting  off,  then,  with  a  knowledge  of  the  common 
law,  the  conveyancer  should  become  familiar  with  certain  statute?:, 
and,  if  he  purposes  to  practise  in  states  where  the  common  law  is 
in  force,  he  should  mingle  his  reading  of  the  common  law  with 
those  statutes  which  afiect  it 

As  has  been  intimated,  the  evidence  of  title  is  a  matter  of  law, 
and  when  deeds  or  instruments  relating  to  land  are  once  executed 
pursuant  to  common  law  or  a  particular  statute,  a  repeal  or 
modification  of  the  law  does  not  ordinarily  change  the  effect  of 
those  instruments;  generally  they  run  through  on  the  line  on 
which  they  started,  so  that  it  often  becomes  necessary  to  recur  to 
a  law  which  has  been  repealed. 

These  statutes,  or,  in  fact,  the  law,  may  be  subdivided  into  three 
general  heads,  those  that  relate  to  and  declare : 

J'/r*^— The  title. 

Second — The  remedy. 

Third — The  evidence. 

Laws  relating  to  the  title  or  interest  form  a  part  of  the  contract. 
And  so  at  the  common  law  a  married  woman  labored  under  disa- 
bility in  regard  to  her  separate  property  ;  but  if  a  law  were  passe  1 
enabling  her  to  deal  with  her  property  the  same  as  if  she  were 
sole,  and  while  such  a  statute  were  in  force,  she  should  execute  a 
warranty  deed,  it  would  be  good,  because  by  that  statute  she  was 
authorized  to  execute  such  a  contract.  Now  if  that  statute  were 
repealed  it  would  not  affect  that  deed,  because  the  Constitution  will 
not  allow  a  law  to  be  passed  which  impairs  the  obligation  of  aeon- 
tract. 
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Now,  as  to  the  evidence,  it  is  competent  for  the  legislature  to 
declare  the  rules  that  s^fall  govern  in  a  contract  between  parties. 
The  common  law  is,  that  an  original  deed  must  be  produced,  and 
its  execution  proven  by  witness.  The  statute  is,  that  it  may  be 
proven  by  the  certificate  of  acknowledgment.  By  statute  a  certi- 
fied copy  of  the  record  may  be  introduced  in  evidence  if  the  origi- 
nal is  lost. 

I  have  given  a  very  hasty  sketch  of  the  questions  that  may  arise 
in  the  examination  of  an  abstract  of  title.  I  have  not  attempted 
to  demonstrate  the  simplicity  of  an  examination,  but  quite  the 
contrary.  And  if  I  have  accomplished  any  good  at  all  it  is  in  ex- 
hibiting the  diflSculties  which  embarrass  the  conveyancer.  I  would 
have  but  little  confidence  in  the  opinion  of  a  lawyer  who  ima- 
gined himself  competent  to  solve  readily  all  the  problems  that 
might  arise.  James  P.  Root. 

Chicago,  Jaly  9th  1875. 


RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Errors  of  Connecticut, 

JAMES  W.  TOMLINSON  r.  THE  TOWN  OF  DERBY. 

A  motion  to  set  aside  a  rerdict  for  the  misconduct  of  a  juror,  and  a  motion  for 
a  new  trial  for  errors  in  the  rulings  of  the  court,  can  be  filed  in  the  Superior 
Court  at  the  same  time,  and  can  be  reserved  together  for  the  advice  of  ^is  court. 

Where  a  juror  has  conversed  with  a  person  not  of  the  panel,  respecting  the  case 
on  trial,  it  is  sufficient  cause  for  setting  aside  the  verdict,  unless  it  appears  that 
the  successful  party  in  the  suit  has  not  been  benefited  or  the  defeated  party 
injured,  by  the  fact  of  the  conversation. 

Where  a  juror  allowed  such  a  conversation,  in  which  it  was  stated  to  him  that 
if  the  plaintiff  should  recover  five  thousand  dollars  damages  he  would  have 
nothing  left  after  paying  his  expenses,  in  which  the  juror  expressed  his  concur- 
rence, it  was  held,  after  a  verdict  for  the  plaintiff,  that  the  effect  of  the  conversa- 
tion was  presumably  to  increase  the  damages  allowed,  and  that  the  verdict  ou^^ht 
to  be  set  aside,      t 

Case,  for  an  injury  from  a  defective  highway  of  the  defendant 
town.  Verdict  for  the  plaintiff,  and  motion  by  the  defendant  to 
set  aside  the  verdict  for  the  misconduct  of  a  juror,  with  a  motion 
for  a  new  trial  for  errors  in  the  charge  of  the  court.  The  points 
decided  by  this  court  will  be  fully  understood  from  the  opinion. 

Watr<ni9  and  Wooster^  with  whom  was  Torrcmce^  in  support  of 
the  motions. 
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JjT.  B,  Munson  and  Wrightj  contr^. 

Park,  G.  J. — The  plaintiff  contends  that  a  motion  to  set  asido 
a  verdict  for  the  misconduct  of  a  juror,  and  a  motion  for  a  new 
trial  for  errors  claimed  to  have  been  committed  bj  the  court  in  the 
trial  of  a  cause,  cannot  be  made  in  the  same  case  at  the  same  time, 
for  the  reason  that  the  one  precedes  and  the  other  follows  the 
rendition  of  the  judgment.  But  we  think  it  is  not  necessary  that 
judgment  should  be  rendered  in  order  to  lay  the  foundation  for 
a  motion  for  a  new  trial.  It  may  or  may  not  be  rendered  at  the 
discretion  of  the  court.  In  the  case  of  Collins  v.  Prentice^  15 
Conn.  423,  the  court  advised  judgment  to  be  rendered  nunc  pro 
tunCy  after  deciding  the  motion  for  a  new  trial  against  the  party 
who  made  it. 

In  the  present  case  no  judgment  has  been  rendered,  as  appeals 
by  the  record  ;  therefore  there  is  no  apparent  inconsistency  in  the 
existence  of  these  two  motions  at  the  same  time  in  the  case.  In- 
deed, in  almost  every  instance  in  our  reports,  a  motion  to  set  aside 
a  verdict  for  the  misconduct  of  a  juror,  has  been  accompanied  by 
a  motion  for  a  new  trial  for  errors  claimed  to  have  been  committed 
by  the  court.     We  think  there  is  nothing  in  this  objection.  »  *  * 

In  regard  to  the  merits  of  the  case,  we  think  it  is  clear  that 
the  verdict  should  be  set  aside  and  a  new  trial  had.  It  was  an 
important  question  in  the  case  what  damages  the  plaintiff  should 
recover.  One  of  the  jurors  impannelled  to  try  the  case  suffered  a 
person,  other  than  a  juror,  to  say  to  him  substantially,  while  the 
case  was  on  trial,  that  if  the  trial  should  continue  fifteen  or  twenty 
days,  and  the  plaintiff  should  recover  five  thousand  dollars  damages, 
he  would  have  nothing  left  after  paying  the  expenses  of  the  suit. 
The  juror  assented  to  the  statement,  and  said  substantially  that  he 
had  learned  from  a  party  out  of  court  during  the  trial  what  were 
the  expenses  of  running  the  Superior  Court,  and  expressed  his 
opinion,  derived  from  information  thus  obtained,  that  the  costs  of  j 
the  trial  would  amount  to  the  sum  of  five  thousand  dollars.  The  | 
same  juror  made  on  another  occasion,  to  another  party  not  a  juror, 
during  the  progress  of  the  trial,  substantially  the  same  statement, 
that  if  the  plaintiff  should  recover  five  thousand  dollars  there 
would  be  nothing  left  after  paying  the  expenses  of  the  case.  The 
same  juror  had  other  conversations  with  other  parties  not  of  the 
jury,  and  during  the  progress  of  the  trial,  and^to  one  of  them  he 
narrated  the  substance  of  the  evidence  as  far  as  it  had  been  given. 
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But  there  is  no  need  of  going  further.  The  first  two  conversa- 
tions respecting  the  damages  necessary  for  the  plaintiff  to  recover, 
in  order  to  pay  the  expenses  of  the  trial,  we  deem  amply  sufiicient 
to  set  aside  the  verdict.  Since  the  case  of  Bennett  v.  Howard,  8 
Day  219,  the  law  of  this  state  has  been,  that  where  a  juror  has 
had  conversation  with  a  party  not  of  the  panel,  respecting  the  case 
on  trial,  it  is  sufiicient  cause  to  set  aside  the  verdict,  unless  it 
appears  that  the  successful  party  in  the  suit  has  not  been  benefited 
by  the  juror's  misconduct,  or  the  losing  party  injured :  1  Swift's 
Digest  775 ;  State  v.  Watkins,  9  Conn.  47  ;  Pettibone  v.  Phelps, 
13  Conn.  445;  Hamilton  v.  Pease,  38  Conn.  115.  The  whole 
tendency  of  the  misconduct  in  this  case  was  to  benefit  the  plaintiff 
and  injure  the  defendants,  and  it  is  highly  probable  that  it  oper- 
ated to  enhance  the  amount  of  damages  the  plaintiff  recovered. 

The  motion  for  a  new  trial  has  been  virtually  abandoned  by  the 
defendants,  and  the  view  we  have  taken  of  the  motion  to  set  aside 
the  verdict  renders  it  unnecessary  to  consider  it. 

The  Superior  Court  is  advised  to  set  aside  the  verdict. 


The  question  here  discassed  is  one  of 
importance,  and  of  very  considerable 
difficalty.  It  will  not  always  meet  the 
practical  necessities  of  jary  trials,  to  at- 
tempt to  fix  a  hard  and  fast  line,  by 
which  to  determine  all  questions  of  ir- 
regularity or  misconduct  even,  in  the 
jury  room,  or  in  the  impannelling  of 
the  jury.  It  depends  both  upon  the 
wrong  intent  and  the  actual  effect  pro- 
duced in  regard  to  correct  verdicts. 

Thus  it  has  been  held  by  the  English 
courts,  that,  where  one  man  by  mistake 
sat  in  the  place  of  another  upon  the 
jury,  in  the  trial  of  an  action,  and  this 
was  discovered  before  verdict,  that  it 
was  good  {ground  for  awarding  a  venire- 
de  novo  :  Dovey  v.  Hobson,  6  Taunt.  460. 
And  in  Norman  v.  BeamorU,  Willes 
4S4,  Barnes  453,  this  was  held  good 
ground  for  setting  aside  a  verdict  ren- 
dered before  the  mistake  was  discovered. 
Bat  in  Hill  v.  Yales^  12  East  229,  the 
ronrt,  on  full  consideration,  held  such 
a  mifttuke  no  sufficient  reason  for  setting 
aside  a  verdict,  as  it  might  involve  the 
entire  business  of  a  term. 
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So  too,  mere  formal  irregularities, 
like  not  keeping  the  jury  together  over 
night,  in  a  trial  for  misdemeanor,  have 
been  held  no  ground  for  setting  aside 
the  verdict.  The  court  say,  "that  cir- 
cumstance standing  alone  is  not  suffi- 
cient to  vacate  the  verdict:"  Rex  v. 
Kinnear,  2  B.  &  Al.  462  ;  Statey.  Bran- 
non^  45  Mo.  329.  But  in  such  case  the 
burden  is  upon  the  state  to  show  that 
the  separation  of  the  jury  did  not  affect 
the  prisoner  unfavorably :  Philips  v. 
Commonwealth,  19  Gratt.  485.  So  if  one 
of  a  panel  be  taken  ill,  another  may  be 
sworn  in  his  place,  and  the  trial  begin 
fie  nono  :  Rex  v.  Edwards^  4  Taunt.  309. 

But  where  the  jury  carry  into  their 
room  and  consider  improper  evidence, 
calculated  to  influence  the  verdict,  it 
cannot  stand  :  Petersdorff  Ab.  744  in  n. 
So  too  if  the  jury  act  upon  their  per- 
sonal knowledge :  Anonymous^  1  Sulk. 
405;  7.  Mod.  3;  Darrance  v.  Preston^ 
18  Iowa  396.  Any  juror,  having  any 
evidence  to  communicate,  should  ask 
to  have  the  panel  brought  into  court, 
and  himself  be  sworn,  that  he  may  tes- 
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tify,  in  open  court,  before  counsel :  Id. 
^nd  if  the  jury  resort  to  the  lot  to  de- 
termine the  case  the  verdict  will  be  set 
aside,  although  in  fact  rendered  accord- 
ing to  the  right  of  the  case :  Hale  ▼. 
Cove,  1  Strange  642 ;  Foy  t.  Harder^  8 
Keb.  805.  But  such  misconduct  can- 
not be  shown  by  the  affidavit  of  a  juror : 
Vaiie  v.  Del  aval  ^  1  T.  R.  11  ;  Oxoen  v. 
Warburion,  4  B.  &  P.  N.  R.  329;  Straker 
V.  Graham,  1  Dow  P.  C.  223  ;  Ilager  v, 
Hager^  38  Barb.  92.  But  all  such  pro- 
ceedings by  juries,  where  shown  by 
proper  evidence,  as  of  the  officer  at- 
tending, will  be  regarded  as  a  high 
misdemeanor :  Lord  Mansfield,  C.  J., 
in  VaiM  v.  Delaval,  supra;  Fryy.  Hor- 
Jy,  T.  Jones  83.  And  all  such  verdicts 
must  be  set  aside,  of  course  :  Thompson 
V.  Perkins,  26  Iowa  486. 

But  where  courts  are  asked  to  set 
aside  a  verdict,  on  the  ground  of  mis- 
conduct of  the  jury,  or  of  improper  in- 
fluences brought  to  bear  upon  them, 
there  should  be  some  degree  of  watch- 
fulness exercised,  to  learn  that  this  is 
not  a  device  of  the  party  against  whom 
the  verdict  is  rendered,  in  order  to  ena- 
ble him  to  have  a  double  advantage,  by 
first  taking  the  chance  of  obtaining  a 
verdict  in  his  favor,  and  failing  in  that, 
to  obtain  a  new  trial,  by  such  reserved 
exception.  Hence  courts  have  held 
parties  with  great  strictness  to  the  duty 
of  bringing  all  irregularities  of  the  jury, 
which  come  to  their  knowledge  before 
the  verdict,  at  once  to  that  of  the  court, 
under  penalty  of  forfeiting  all  benefit 
from  them  i  Fessenden  v.  Sager,  53  Me. 
531.  But  see  40  Vt.  363;  13  Conn. 
453;  20  Id.  241,  where  this  question 
is  extensively  discussed. 

And  there  are  no  doubt  many  cases 
where  the  jury  have  been  guilty  of  an 
unintentional  irregularity,  that  the  court 
will  produce  more  perfect  justice  by  al- 
lowing the  verdict  to  stand,  if  there  is 
no  ground  for  supposing  it  could  have 
hecn  influenced  by  such  irregularity ;  as 
where  Ji  juror  has,  inadvertently,  com- 


municated the  verdict  to  those  not  of  the 
jury,  before  it  is  rendered  in  conrt. 
This  may  sometimes  be  effected  bj  im- 
proper inquiries  of  a  juror,  while  he  is 
off  his  guard,  after  the  jury  have  igreed 
upon  and  sealed  up  their  verdict,  but  be- 
fore rendering  it  in  court.  In  soch 
cases  the  proper  course  might  be  to 
punish  the  interrogator  for  his  contempt 
of  court,  and  admonish  the  juror  for  his 
want  of  proper  reserve.  Bat  if  the 
verdict  is  reconsidered  after  the  com- 
munication it  cannot  stand:  Martin  \. 
Moreiock,  32  III.  485. 

Where  new  trials  are  sought  becAa«e 
the  jurors  have  been  allowed  to  com- 
municate with  outsiders,  in  such  man- 
ner that  it  mav  have  influenced  the  rer- 
diet,  the  rule  is  uniform  to  setasidethe 
verdict,  and  also  to  punish  all  oiIend«r9 
for  the  cpntempt  who  have  acted  de- 
signedly :  Davidson  v.  Afanloce,  2  Cold. 
(Tenn.)  346.  Cole  v.  Swan,  4  Greene 
(Iowa)  32.  Where  the  commnniciitioD 
to  the  jury  is  made  by  an  officer  of  the 
court  it  should  meet  condign  punish- 
ment, and  the  verdict  be  set  uide: 
Thomas  v.  Chapman ,  45  Barb.  98. 

The  cases  differ  somewhat  as  to  the 
presumption  the  court  will  make  in  re- 
gard to  the  verdict  being  affected  b? 
improper  communications  with  the  jurr. 
Some  cases  are  so  liberal  as  to  hold  ihAt 
it  roust  appear  that  the  misconduct  of 
the  jury  probably  did  affect  the  verdic: : 
Medler  v.  State,  26  Ind.  171  ;  Enein  r. 
Bulla,  29  Id.  95 ;  41  Miss.  291  ;  Ba- 
ton V.  Leiievrre,  4  Cold.  11.  But  more 
commonly  the  courts  require  the  p«riy 
in  whose  favor  the  verdict  is,  when  ir  'm 
shown  the  jury  were  subjected  to  out- 
side influences,  to  show,  in  a  very  sat- 
isfactory manner,  in  order  to  retain  hi< 
verdict,  that  it  was  not  in  fact  theret>y 
influenced :  Bank  v.  Fulmer,  2  Vroom 
52  ;  Springer  v.  State,  34  Ga.  379.  It 
is  sufficient  if  it  appear  that  the  mis- 
conduct might  have  influenced  the  ver- 
dict: Johnson  v.  Boot,  2  Cliff.  10?; 
Heiser  v.  Van  Dyke,  27  Iowa  859.  But 
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anqncstionably  it  mast  appear  that  any 
oatside  commanication  with  the  jury,  in 
order  to  yitiate  the  verdict,  was  natu- 
rally and  reasonably  calculated  to  have 
some  effect  upon  the  verdict.  Mere  ba- 
dinage would  not  vitiate  a  verdict :  Peo- 
ple V.  Boggt,  20  Calif.  432.  But  see 
State  V.  Andrews^  29  Conn.  100.  Any 
subterfuge  resorted  to  by  the  jury  will 
yitiate  the  verdict^  as  making  a  sworn 
agreement  and  sealing  it  up,  in  order  to 
separate  and  then  reconsidering  when 
they  come  together  again :  Short  v. 
WMt^  30  Ind.  367. 

It  seems  well  settled,  that  where  the 
jury  are  allowed  to  have  intoxicating 
liquors  in  their  room  for  the  common 
use  of  the  jurors,  the  verdict  will  be 
set  aside :  RycM  v.  Harrow^  27  Iowa 
494.  But  we  could  not  recommend 
anything  like  extreme  self-denial,  to  be 
inflicted  upon  a  jury,  in  order  to  induce 
an  agreement.  It  will  naturally  pro- 
duce the  opposite  effect.  Our  own  ex- 
perience has  established,  beyond  all 
question,  that,  where  the  jury  are  al- 
lowed food  and  sleep  at  the  public  ex- 


pense, while  kept  together,  as  nearly  as 
practicable,  the  same  as  if  not  impan- 
nelled,  the  money  is  wisely  expended, 
and  they  may  thus  be  kept  in  good  mood 
for  an  agreement,  and  will  more 
commonly  come  to  a  satisfactory  ogree- 
ment,  after  being  kept  out,  sometimes, 
even  for  two  days  or  more  ;  but  if  made 
unhappy  by  severity  at  the  hands  of 
the  court,  in  ever  so  short  a  time,  there 
is  not  the  least  benefit  in  keeping  them 
together,  another  moment,  with  any 
view  to  obtain  a  verdict.  The  judge  who 
believes  he  can  drive  a  jury  to  agree, 
will  find  himself  laboring  under  a  very 
serious  mistake.  It  is  one  of  the  most 
important  and  difficult  offices  of  the 
judge  to  be  able  to  maintain  the  patience 
and  good  nature  of  the  jury  until  they  do 
agree.  There  is  no  one  mode  in  which 
the  administration  of  justice  suffers  more 
serious  detriment,  than  in  dismissing 
juries  because*  they  think  they  will  not 
be  able  to  agree.  We  think  it  should 
never  be  done  unless  from  the  clearest 
necessity.  I.  F.  B. 
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One  travelling  upon  the  Sabbath,  without  excuse,  cannot  maintain  an  action 
against  the  town  for  any  damage  he  may  suffer,  through  defects  in  its  highways. . 

Case  for  injuries  received  while  travelling  on  a  highway  within 
the  defendant  town.    The  facts  sufficiently  appear  in  the  opinion  of 

Ross,  J. — The  necessity  which  will  excuse  one  for  travelling  on 
the  Sabbath  must  be  a  real  and  not  a  fancied  necessity.  The 
statute  reads  :  ''  No  person  shall  travel  on  the  Sabbath  or  first  day 
of  the  week,  except  from  necessity  or  charity :"  Gen.  St.  ch. 
93,  sect.  3.  It  is  not  an  honest  belief  that  a  necessity  exists,  but 
the  actual  existence  of  the  necessity ^  which  renders  travelling  on  the 
Sabbath  lawful. 

The  jury,  under  proper  instructions,  have  found,  that  the  travel- 
ling of  the  plaintiff  on  the  occasion  when  he  received  his  injury 
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was  not  from  necessity,  and  therefore  unlawful.  They  have  also 
found,  that  he  has  suffered  damage  from  injuries  received  by  rea- 
son of  the  insufBciency  of  a  highway  which  it  was  the  duty  of  the 
town  to  keep  in  good  and  sufficient  repair.  On  this  verdict  the 
defendant  moved  for  judgment  in  its  favor,  which  the  court  below 
pro  forma  overruled  and  rendered  judgment  for  the  plaintiff  against 
the  exception  of  the  defendants.  Thus  the  question  is  distinctly 
presented  for  decision,  whether  a  town  is  liable  for  damages  sus- 
tained through  the  insufficiency  of  a  highway  which  it  is  legally 
bound  to  keep  in  repair,  to  one  who  is  unlawfully  travelling  on 
such  highway  or  travelling  on  the  Sabbath  without  a  legal  excuse. 
The  question  is  not  whether  the  plaintiff  is  barred  from  recovering 
damages,  which  he  would  otherwise  be  entitled  to  recover,  because 
he  was  at  the  time  he  received  the  injury  committing  an  unlawful 
act,  or  travelling  at  an  unlawful  rtite  of  speed,  but,  whether  the 
town  was  under  a  legal  duty  to  furnish  him  a  safe  highway  to 
travel  over,  when  at  that  precise  time  he  was  forbidden  by  law  to 
travel  over  the  highway? 

This  precise  question  is  now  for  the  first  time  presented  to  this 
court  for  decision.  In  Abbott  v.  Walcott,  38  Vt.  666,  a  question 
somewhat  analogous  was  decided.  The  plaintiff  in  that  case  was 
injured  from  the  springing  of  a  bridge  while  he  was  trotting  his 
horse  upon  it.  The  bridge  was  of  such  construction  that,  by  law, 
the  plaintiff  was  forbidden  to  drive  faster  than  a  walk  thereon. 
The  plaintiff  might  lawfully  travel  on  the  bridge,  but  not  at  the 
rate  of  speed  he  used.  It  was  held,  he  could  not  recover.  The 
decision  is  put  upon  two  grounds.  First,  that  the  plaintiff's  illegal 
act  in  driving  faster  than  a  walk  must  have  contributed  to  the 
springing  of  the  bridge,  and  so  contributed  to  the  happening  of  the 
accident  which  caused  the  injury.  Second,  if  this  was  not  so,  that 
inasmuch  as  it  was  conceded  that  "  the  bridge  was  good  and  sui- 
cient  except  in  the  matter  of  its  springing  when  driven  upon  on 
the  trot,*'  and  as  the  plaintiff  had  no  right  to  use  it  in  that  manner, 
the  town  was  under  no  legal  obligation  to  provide  a  bridge  for 
such  use  ;  in  other  words,  that  the  town  had  fully  discharged  its 
duty  towards  the  plaintiff,  in  that  it  had  provided  as  good  abridge 
as  the  law  required,  and  that  the  accident  happened,  and  the  in- 
jury was  occasioned,  by  the  unlawful  act  of  the  plaintiff,  or  of  one 
Carlysle  who  was  at  the  time  also  trotting  his  horse  on  the  bridge, 
and  not  from  any  failure  of  the  town  to  discharge  its  duty  in  the 
premises. 
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The  question  at  bar  has  arisen  in  other  states,  but  the  courts 
of  those  states  have  not  been  so  fortunate  as  to  arrive  at  the 
same  solution  of  it.  The  courts  of  Massachusetts  and  Maine  have 
repeatedly  decided  that  a  plaintiff  could  not  recover  under  such 
circumstances :  Jones  v.  Andover^  10  Allen  18 ;  Bosworth  v. 
Swamei/,  10  Mete.  353 ;  Hinckley  v.  Pen/>b8cot,  42  Me.  89  ;  Bry- 
ant V.  Biddefordy  59  Me.  193.  In  some  of  the  other  states,  it  has 
been  held  that  the  fact  that  the  plaintiff  was  travelling  on  the 
Sabbath  in  violation  of  law,  did  not  relieve  the  town  from  its  lia- 
bility for  damages  sustained  through  the  insufficiency  of  its  high- 
\^ay.  So  far  as  I  have  had  access  to  such  decisions,  they  assume 
that  the  town  was  liable  to  the  plaintiff  for  the  insufficiency  of  its 
highway,  and  proceed  to  consider  whether  the  unlawful  act  of  the 
plaintiff  relieved  the  town  from  such  liability.  Sutton  v.  Wanno- 
tosa,  29  Wis.  21,  is  one  of  the  latest  decided  cases  of  this  kind, 
and  one  on  which  the  plaintiff  especially  relies.  It  therefore 
demands  some  consideration.  In  the  opinion  which  was  delivered 
by  C.  J.  DixoN,  very  many  of  the  cases  are  reviewed.  It  as- 
sumes that  the  decision  of  the  cases  against  the  right  of  the  plain- 
tiff to  recover,  rests  either  upon  the  ground  that  the  plaintiff's 
illegal  act  of  travelling  on  the  Sabbath  contributed  to  the  happen- 
ing of  the  accident,  and  for  that  reason  deprived  him  of  the  right 
of  recovery,  or,  that  the  fact,  that  he  was  engaged  in  an  unlawful 
act  at  the  time  he  received  the  injury,  bars  his  right  of  action. 
Both  of  these  grounds  are  combated  earnestly,  and  I  think  suc- 
cessfully. 

It  is  difficult  to  maintain  that  the  traveller's  illegal  act,  in  such 
cases,  contributed  to  the  happening  of  the  accident.  The  insuffi- 
ciency of  the  highway  remaining  the  same,  and  the  traveller  being 
at  the  place  of  the  insufficiency  under  the  same  circumstances,  on 
any  other  day  of  the  week,  the  same  accident  and  injury  would 
have  befallen  him.  A  contributory  cause  is  one  which  ynder  the 
same  circumstances  would  always  be  an  element  aiding  in  the 
production  of  the  accident.  The  fact  that  the  traveller  is  unlaw- 
fully at  the  place  of  the  accident  does  not  contribute  to  the  over- 
turn of  his  carriage,  or  to  the  production  of  the  accident.  The 
same  forces  and  causes  would  have  overturned  the  carriage  or 
caused  the  accident  as  weU  on  a  week-day  as  on  the  Sabbath,  as 
^ell  when  the  traveller  was  lawfully  at  the  place  of  the  accident 
as  when  unlawfully  there.     It  is  sometimes  asserted  that  if  the 
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injured  party  had  not  been  unlawfully  travelling  he  woald  not 
have  been  at  the  place  of  insufficiency  and  would  not  have  re- 
ceived the  injury.  The  same  is  true  of  all  injuries  on  highways. 
The  injured  person  must  be  present  at  the  place  of  the  accident  m 
order  to  receive  the  injury,  whether  he  is  lawfully  or  unlawfully 
there,  when  there.  The  same  causes  and  forces  produce  the  acci- 
dent in  the  one  as  in  the  other  case  ;  and  the  fact  that  the  injured 
one  is  present  unlawfully  is  not  a  factor  which  contributes  to  the 
happening  of  the  accident.  Hence  the  decisions  against  the  trav- 
eller's right  of  recovery  must  rest  upon  some  other  basis,  than 
that  his  unlawful  act,  or  travelling  unlawfully,  was  a  contribatorj 
cause  to  the  happening  of  the  accident  within  the  legal  meaning 
ordinarily  attached  to  those  words. 

Neither,  as  I  think,  can  the  fact  that  the  party  receiving  the 
injury  was  at  the  time  of  the  injury  engaged  in  an  unlawful  act, 
deprive  him  of  the  right  of  recovery.  If  the  plaintiff,  at  the  time 
of  the  injury,  had  been  profaning  the  name  of  the  Deity,  he  would 
have  been  engaged  in  an  unlawful  act :  but  no  one  would  bold 
that  such  an  act  would  bar  him  from  recovering  of  the  town  if  it 
were  otherwise  liable  for  the  injury  sustained.  The  town  could 
not  relieve  itself  from  the  consequences  of  its  own  wrong  or  ne- 
glect by  alleging  the  illegal  act  of  the  plaintiff.  Punishments  are 
provided  for  all  unlawful  acts,  but  their  administration  is  not  com- 
mitted to  the  discretion  of  towns ;  neither  has  a  town  the  right  to 
add  to  the  prescribed  penalty  the  injuries  resulting  from  its  own 
wrongful  act  or  neglect.  The  travelling  by  the  plaintiff  without 
excuse  on  the  Sabbath  was  not  an  offence  against  the  town,  and 
it  cannot  excuse  its  wrong  done  to  him,  if  wrong  it  be,  by  recrimi- 
nation. The  allegation  of  a  wrong  done  by  a  plaintiff  to  a  third 
party  never  furnished  a  defendant  a  good  legal  answer  for  a  wrong 
done  by  himself  to  that  plaintiff.  Several  of  the  cases  cited  by 
the  plaintiff  sustain  and  illustrate  this  proposition.  There  maybe 
cases  in  which  a  party  injured  through  the  insufficiency  of  a  high- 
way while  engaged  in  an  unlawful  act,  could  not  recover,  and  in 
which  the  unlawful  act  would  be  the  remote  cause  of  his  inability 
to  recover.  It  may  be  questionable  whether  a  criminal  party, 
like  a  thief,  robber  or  kidnapper,  who  should  be  injured  while 
using  a  highway  in  transporting  and  securing  the  fruits  of  his 
crime,  could  recover  for  such  injuries  (though  occasioned  by  the 
insufficiency  of  the  highway)  of  the  town  ordinarily  responsible 
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for  such  insufficiency.  In  all  such  cases,  I  apprehend,  his  unlaw- 
ful act  would  not  bar  the  criminal  party  from  sustaining  an  action 
which  had  once  attached  against  the  town,  but  that  no  such  right 
of  action  would  arise,  because  the  town  would  be  under  no  obliga- 
tion to  furnish  him  a  safe  highway  for  any  such  purpose.  I  think 
it  is  quite  clear  that  the  decisions  against  the  right  of  the  plaintiff 
to  recover  in  such  cases,  if  sustainable,  must  rest  upon  some  other 
ground.  While  I  am  quite  ready  to  yield  my  assent  to  the  rea- 
soning of  the  learned  judge  who  delivered  the  opinion  in  the  case 
last  cited,  I  am  not  so  well  satisfied  that  the  opinion  meets  the  real 
point  raised  for  decision.  As  heretofore  remarked,  the  question 
is  not.  Is  the  plaintiff  barred  from  recovering  for  injuries  sustained 
through  the  insufficiency  of  a  highway,  and  which  he  would  other- 
wise be  entitled  to  recover,  because  he  was  at  the  time  he  received 
the  injuries  engaged  in  an  unlawful  act  ?  but.  Was  the  town  under 
a  legal  liability  to  furnish  him  a  safe  highway  to  travel  on,  at  a 
time  when  he  was,  by  law,  forbidden  to  travel  on  it  ?  The  liability 
of  towna  for  the  sufficiency  of  their  highways  is  wholly  imposed  by 
statute.  The  right  of  the  traveller  to  recover  for  injuries  sus- 
tained through  such  insufficiency  is  also  conferred  by  statute.  No 
such  liability  or  right  existed  at  common  law.  The  duty  and 
liability  of  towns  in  regard  to  their  highways  are  due  only  to 
travellers,  to  that  class  who  have  the  right  to  pass  and  repass 
thereon,  and  continue  only  so  long  as  they  are  in  the  exercise 
of  that  right.  When  one  ceases  to  use  a  highway  for  the  pur- 
pose of  passing  and  repassing  thereon,  the  duty  and  liability 
of  the  town  toward  him  in  regard  thereto  cease.  This  has  been 
repeatedly  decided :  Spencer  v.  City  of  Salem,  3  Allen  374 ; 
Richards  v.  Enfield,  13  Gray  344;  Blodgett  v.  City  of  Boston, 
8  Allen  237  ;  Stimson  v.  Gardiner,  42  Me.  248 ;  Orcutt  v.  Bridge 
Go,,  53  Me.  600;  Baxter  y.  Winooski  Turnpike  Co.,2'1  Vt.  124; 
Ahhott  v.  Walcott,  38  Vt.  666 ;  Sykes  v.  Pawlet,  43  Vt.  446 ; 
Hay  ward  v.  Rutland,  unreported. 

We  do  not  think  any  good  lawyer  would  contend  that  a  town 
would  be  liable  for  damages  sustained  through  the  insufficiency  of 
one  of  its  highways,  by  a  circus  performer  who  might  chance  to 
pitch  his  tent  and  establish  his  ring  on  the  highway,  and  who 
should  happen  to  be  injured  while  performing  his  feats  of  horse- 
manship or  of  lofty  tumbling.  In  such  a  case  the  town  would 
not  be  liable,  because  it  would  not  be  under  any  legal  duty  to  pro- 
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vide  him  a  highway  for  any  such  purpose.  Many  cases  might  be 
supposed  in  which  the  town  would  not  be  liable  to  one  injured 
through  the  insufficiency  of  one  of  its  highways,  because  the  one 
receiving  the  injury  would  not  be  using  it  for  a  purpose  contem- 
plated by  the  statute,  and  hence  the  town  would  be  under  no  duty 
toward  him.  As  a  town  is  liable  for  such  injuries  only  by  force 
of  the  statute,  its  liability  must  be  limited  to  those  cases  in  which 
the  statute  has  imposed  the  duty  upon  it  to  provide  a  safe  high- 
way for  the  injured  party  in  the  particular  use  to  which  he  was, 
when  injured,  putting  it.  It  is  competent  for  the  legislature  when 
creating  this  duty  and  liability,  or  subsequently,  to  prescribe  the 
limitations  thereof.  It  may  be  limited  to  a  particular  class  of  in- 
dividuals or  to  special  occasions.  Is  it  reasonable  to  suppose  that 
the  statute  was  intended  to  impose  this  duty  and  liability  in  behalf 
of  a  person  who  was  forbidden  to  use  all  highways  for  the  pur- 
poses of  travel,  and  at  a  time  when  he  was  so  forbidden  to  use 
them  ?  Can  he  be  a  traveller  within  the  purview  of  the  statute, 
who  is  forbidden  to  travel  ?  The  question  is  its  own  answer.  The 
statute  imposing  this  duty  and  burden  was  first  enacted  March  M 
1797 :  Tolman^s  Compilation  of  St.,  vol.  1,  452,  sec.  13.  The 
same  has  continued  in  force,  with  some  immaterial  modifications  so 
far  as  regards  this  question,  to  the  present  time.  On  the  same 
March  3d  1797,  was  enacted  the  statute  against  travelling  on  the 
Sabbath,  not  exactly  in  its  present  form  but  in  substance  the 
same :  Tolman's  Compilation,  vol.  1,  c.  27,  §§  1  and  6.  Thus  at 
the  same  time  the  duty  was  imposed  upon  towns  to  provide  safe 
highways,  and  they  were  rendered  liable  for  injuries  sustained 
through  the  insufficiencies  of  such  highways,  all  persons  were  for- 
bidden to  use  them  on  the  Sabbath,  except  for  certain  purposes. 
The  statute  limiting  their  use  furnishes  the  measure  of  the  duty 
and  liability  imposed.  In  other  words,  the  duty  and  liability  im- 
posed are  co-extensive  with  the  purposes  for  which  persons  can 
legitimately  use  the  highways,  and  no  greater.  A  statute  which 
forbids  the  use  of  highways  for  certain  purposes,  or  on  certain  days, 
or  in  a  certain  manner,  would  limit  the  duty  and  liability  of  towns 
in  regard  thereto.  The  statute  has  limited  the  amount  of  load 
one  may  carry  on  a  highway  to  10,000  pounds.  He  who  attempts 
to  draw  a  greater  load,  does  it  at  his  own  risk,  because  when  he 
puts  himself  in  such  a  position,  the  town  owes  him  no  duty  and  is 
under  no  liability  for  injuries  received  through  the  insufficiency 


JOHNSON  i;.  TOWN  OF  WAEBURGH. 


653 


of  its  highways.  The  plaintiff,  when  injured,  was  forbidden  by 
law  to  use  the  highway,  and  by  reason  thereof  the  defendant  town 
owed  him  no  duty  to  provide  him  any  kind  of  a  highway,  and  there- 
fore was  under  no  liability  for  any  insufficiency  in  any  highway. 
So  far  as  the  town  was  concerned,  he  had  no  business  to  beat  that 
place,  at  that  time,  and  hence  he  was  there  at  his  own  risk.  If 
he  has  sustained  damages  they  fall  upon  himself  and  not  upon  the 
town,  because  the  statute  has  not  made  the  town  liable  for  them. 
The  judgment  of  the  County  Court  is  reversed,  and  judgment  is 
rendered  for  the  defendant  to  recover  its  costs. 


This  case  presents  no  inconsiderable 
difBcaltjT,  and  at  Arst  view  there  cer- 
tainly are  many  decisions  which  look 
as  if  this  decision  should  have  been  the 
other  way.  The  English  statute  29  Ch. 
11.  requires  that  '*no  tradesman,  arti- 
ficer, workman,  laborer  or  other  person 
whatsoever,  shall  do  or  exercise  any 
worldly  labor,  bnsiness  or  work  of  their 
ordinary  callings,  apon  the  Lord's  day 
(works  of  charity  and  necessity  only 
excepted),'^  and  the  English  courts  have 
decided  that  work  which  is  not  done  in 
the  exercise  of  one's  ordinary  calling, 
although  of  a  secular  character,  is  not 
within  the  statute :  Dury  v.  De/ontain, 
1  Taunt.  131  ;  Scarf e  ▼.  Morgan^  4  M. 
k  W.  270  ;  Bighte  v.  Levi^  I  Car.  &  P. 
180.  In  New  Hampshire  it  has  been 
decided  that  a  person  travelling  on  Sun- 
day may  recover,  if  injured  by  a  fault 
in  the  road  which  the  town  was  bound 
to  repair:  Dutton  v.  Weave,  17  N.  H. 
34.  But  the  New  Hampshire  statute 
contains  a  provision  that  no  one  shall 
labor  or  recreate  on  Sunday  to  the  an- 
noyance of  other  persons.  The  United 
States  Supreme  Court  have  decided  that, 
where  a  railroad  company  employed 
contractors  to  build  a  bridge,  and  for  that 
purpose  drove  piles  in  a  river,  and  owing 
to  the  abandonment  of  the  contract, 
the  piles  were  left  in  the  river,  in  such 
a  condition  as  to  injure  a  vessel,  when 
sailing  on  her  course,  the  railroad  com- 
pany were  responsible  for  the  injury  ; 
and  that  the  vessel  so  injured  wasprose- 
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outing  her  voyage  on  Sunday  is  no 
defence  for  the  railroad  company : 
'Phila.,  ic.f  R,  Co,  v.  Phila,  |*c..  Tow- 
boat  Co.^  23  How.  209.  And  in  the 
course  of  his  opinion  Mr.  Justice  Grieb 
remarks  :  **  Jt  is  true  that  cases  may  be 
found  in  the  state  of  Massachusetts 
(see  Bosworth  v.  Swansey,  10  Met.  363, 
and  Gregg  v.  Wyman,  4  Cush.  322), 
which  on  a  superficial  view  might  seem 
to  favor  this  doctrine  of  set-off  in  cases 
of  tort.  But  those  decisions  depend  on 
the  peculiar  legislation  and  customs  of 
that  state,  more  than  on  any  principles 
of  justice  or  law.''  And  in  another 
part  of  his  opinion,  Mr.  Justice  Gsieb 
refers  to  Mohney  v.  Cook,  26  Penn.  St. 
342,  in  the  conclusion  of  which  he  con- 
curs, and  in  that  case  Mr.  Justice 
LowRiB  lays  down  the  law,  that  a  pri- 
vate individual  or  corporation  is  liable 
to  a  person  travelling  on  Sunday,  if 
such  person  is  injured  by  an  obstruction 
which  the  defendants  have  placed  in  the 
highway,  on  the  ground  that  <  *  it  would 
work  a  very  doubtful  assistance  to  mo- 
rality if  we  should  allow  one  offender 
against  the  law,  to  the  injury  of  an- 
other, to  set  off  that  he  too  is  a  public 
offender;^'  and  the  same  principle  is  laid 
down  in  Etchberry  v.  Levielle^  2  Hilton 
(N.  Y.)  40. 

But  Mr.  Justice  Lowbib  remarks, 
extra-judicial ly  indeed,  that  the  case 
may  be  different  when  the  state  or  any 
of  its  subdivisions  is  the  defendant.  In 
the  principal  case  the  question  is  pre- 
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sented  in  a  somewhat  difTerent  aspect. 
And  the  cases  do  not  seem  altogether 
consonant  with  each  other,  as  to  how 
far  one  travelling  the  highway  in  viola- 
tion of  some  statute  is  thereby  barred 
of  all  remedy  for  injury  through  defects 
in  the  road.  It  has  been  held  that  the 
violation  of  statutes  directing  which 
side  of  the  road  one  must  take,  as  that 
in  passing  another  team  one  must  turn 
to  the  right,  or  a  statute  directing  the 
rate  of  speed,  as  that  one  must  not  drive 
faster  than  six  miles  an  hour,  where  the 
violation  of  the  statute  does  not  injure 
another  person,  or  contribute  to  the 
injury  received  by  the  plaintiff,  will  not 
preclude  his  recovery  for  an  injury 
through  defect  of  the  highway  :  Baker 
V.  City  of  Portland^  10  Am.  Law  Reg. 
N.  S.  559,  563,  where  this  general 
question  is  considerably  discussed :  Gale 
V.  Lisbon,  52  N.  H.  174.  We  have 
already  mentioned  that  it  has  been  de- 
cided  in  New  Hampshire  that  the  Sun- 
day law  is  of  this  character.  But  the 
Massachusetts  courts  have  decided  that 
a  violation  of  the  Sunday  law  is  such  a 
breach  of  faith  towards  the  state,  that 
the  offender  cannot  come  to  her  courts 
to  obtain  reparation  for  the  injury  re- 
ceived during  the  time  he  was  commit- 
ting the  offence  :  Bosworth  v.  Swan$ey, 
10  Mete.  363.     The  statute  prohibiting 


travelling  on  Sunday  in  Massachasetts 
is  identical  with  the  one  in  Vermont, 
and  is  made  more  sweeping  than  in  other 
states,  and  will  bear  the  constmction 
which  the  Massachusetts  courts  have  pot 
upon  it.  And  the  decision  in  this  cas« 
follows  their  construction.  But  as  the 
Massachusetts  courts  have  in  Hall  t. 
Corcoran,  107  Mass.  251,  receded  from 
the  ground  taken  in  Wayr.  Foster^  1 
Allen  408,  and  in  Gregg  v.  Wyman^  4 
Cush.  322,  that  no  action  will  lie  for 
an  injury  to  a  horse  from  immoderate 
driving  if  he  has  been  intrusted  to  the 
defendant  to  be  driven  in  violatioD  of 
the  Sunday  law,  it  is  possible  that  ther 
may  modify  still  farther  the  effect  of 
this  statute.  But,  at  present,  the  effect 
of  the  extreme  view  taken  of  the  Sunday 
law,  by  the  Massachusetts  courts  and 
others  following  in  their  wake,  seems 
to  be,  to  render  all  violators  of  that 
law,  for  the  time  being,  virtual  outlaws, 
as  to  all  injuries  they  may  happeo  to 
suffer,  through  the  illegal  condactof 
others,  whether  by  way  of  omission  or 
commission.  It  seems  to  be  applying 
the  rules  of  equity  to  those  who  com* 
plain  of  the  illegal  conduct  of  others, 
that  he  who  would  have  equity  mast 
first  do  equity,  or  that  he  who  woold 
thrive  by  the  law  most  first  be  sore  to 
live  by  it.  L.  C.  B» 


Supreme  Court  of  New  Jersey. 

ABRAHAM  D.  SALMON  v.  THE  DELAWARE,  LACKAWANXA  A 

WESTERN  RAILROAD  COMPANY. 

A  railroad  company  is  bound  to  keep  its  track  and  contiguous  land  clear  of  ma- 
terials likely  to  be  ignited  from  sparks  issuing  from  its  locomotive  properlj  con- 
structed and  driven. 

A  person  owning  land  contiguous  to  a  railway  is  not  obliged  to  keep  the  leaTci 
falling  from  his  trees,  from  being  carried,  by  the  wind,  to  such  railway,  nor  to 
keep  his  lands  clear  of  leaves  and  combustible  matter :  nor  on  failure  to  perform 
such  acts  does  he  become  contributory  to  the  production  of  a  fire  originating  in 
the  carelessness,  on  its  own  land,  of  the  railroad  company. 

Action  for  damages  caused  by  a  fire  occasioned  by  sparks  from 
a  locomotive  of  the  defendant. 
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\  C.  Pitneyj  for  plaintiff. 
Vanatta^  Attorney-General,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J. — The  fifth  and  sixth  counts  of  the  declaration, 
which  have  been  skilfully  drawn,  omit  altogether  the  usual  allegation 
of  negligence  in  the  use  of  the  locomotive  of  the  defendant ;  and  in 
lieu  thereof,  and  for  the  purpose  of  throwing  an  omission  of  duty  on 
the  part  of  the  defendant,  set  forth  that  the  railroad  track  was  suf- 
fered to  be  encumbered  with  combustible  matter,  and  that  the  fire 
in  question  was  caused  by  igneous  cinders  falling  from  the  loco- 
motive upon  such  matter  and  being  thence  communicated  to  the 
woodland  of  the  plaintiff;  the  duty  of  the  defendant  in  this  respect  is 
stated  in  these  words,  viz.,  ''and  thereupon  it  became  the  duty  of 
the  defendants,  when  said  locomotive  engines  were  being  propelled 
along  said  railroad  track,  to  preserve  and  keep  the  said  strips  of 
land  in  such  a  condition  that  fire  should  not  be  occasioned  by 
reason  of  the  hot  ashes,  burning  coals  and  other  igneous  matter 
falling  and  settling  thereon  from  out  of  the  said  locomotive  en- 
gines, and  to  take  all  necessary  precautions  to  prevent  any  fire 
which  might  be  occasioned  on  said  strips  from  extending  to 
and  burning  said  sprouts,  wood,  timber  and  fences  on  the  said  last- 
mentioned  tracts  of  the  said  plaintiff."  The  neglect  of  this  duty 
is  the  gravamen  of  these  two  counts,  and  for  the  purpose  of 
testing  their  sufiiciency  the  defendant  has  put  in  a  demurrer. 

The  question,  therefore,  on  this  issue  is,  whether  a  railroad  com- 
pany owes  to  the  owner  of  the  adjacent  land  the  duty  of  keeping 
its  track  clear  of  matter  liable  to  become  ignited  by  fire  from  its 
locomotives,  such  engines  being  constructed  in  all  respects  in  a 
legal  manner,  and  being  handled  with  care  and  skill. 

After  a  careful  consideration  of  this  subject,  my  opinion  is  that 
the  duty  in  <]^uestion  was  incumbent  on  the  defendants.  Such  duty 
appears  to  arise  by  reasonable  intendment  out  of  the  legislative 
grant  to  these  corporations,  of  the  franchise  to  run  their  loco- 
motives. In  the  absence  of  chartered  rights,  the  use  of  such  engines 
in  the  usual  way,  traversing  whole  districts  and  throwing  cinders 
and  particles  of  fire  on  all  sides  over  the  lands  in  the  vicinity  of 
the  road,  would  be  upon  the  ordinary  principles  of  the  law  an  unde- 
niable nuisance.  But,  in  view  of  the  necessities  of  our  advanced 
civilization,  the  use  of  such  instruments  has  been  legalized.     In  the 
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name  of  the  public,  the  landed  proprietor  has  been  compelled  to 
submit  to  annoyance  and  yield  up  a  portion  of  his  abstract  rights 
to  the  convenience  of  the  community.  But  such  sacrifice,  on  the 
part  of  the  land-owner  under  the  enlightened  policy  of  this  state, 
as  well  as  under  that  of  all  other  civilized  countries,  has  been 
made  as  light  as  practicable.  If  the  land  of  the  citizen  has  been 
taken  from  him  by  compulsion,  it  has  been  paid  for,  and  where  he 
has  been  subjected  to  other  loss,  he  has  received  compensation. 
Nor  is  that  all ;  he  has  another  guaranty  against  oppression :  which 
is,  that  the  privileges  held  by  these  companies,  are  all  granted  on 
the  implied  condition  that  they  are  to  be  so  used  as  to  occasion  no 
unnecessary  injury  to  the  citizen.  If  it  is  legal  to  run  their  en- 
gines, such  engines  must  be  of  the  best  construction,  and  if  they 
can  scatter  their  cinders  and  sparks  it  can  be  done  only  within  the 
limit  of  a  strict  necessity.  If  in  these  respects  such  stringent  ob- 
ligations exist,  why  are  these  companies  to  be  dispensed  from  all 
obligation  if  their  tracks  are  left  in  a  dangerous  condition,  with 
respect  to  fire  ?  They  are  bound  to  prevent,  by  the  use  of  the 
most  approved  device,  the  escape  of  the  fire  from  their  engines ; 
what  absolves  them  from  all  care  as  to  such  fire  as  soon  as  it  has 
left  such  engines  ?  It  is  presumed  that  no  one  would  claim  im- 
munity for  one  of  the  companies  if  it  should  place  stacks  of  hay 
or  straw  in  close  vicinity  to  its  track,  and  firing  them  as  it  un- 
doubtedly would,  with  its  engine,  should  thus  communicate  the 
fire  to  the  adjacent  lands ;  and  yet  it  is  not  easy  to  see  the  prin- 
ciple that  would  impose  a  responsibility  in  such  case  which  would 
not  do  80  for  the  omission  to  put  its  track  in  a  safe  condition. 
We  are  apt  to  forget  when  we  consider  this  subject,  that  the  entire 
irresponsibility  possessed  by  these  companies  for  damage  done  by 
the  fires  which  they  occasion  in  the  due  exercise  of  their  privilege, 
is  derived  exclusively  from  their  charters,  but  bearing  this  fact  in 
mind,  it  becomes  much  less  difficult  to  assign  the  limit  to  such  irre- 
sponsibility. Being  simply  clothed  with  the  legal  capacities  of  or- 
dinary persons,  if  by  the  use  of  an  engine  on  their  own  lands  filled 
with  combustible  matter,  they  should  fire  such  matter,  and  the 
flames  should  be  carried  on  to  the  lands  adjacent,  there  would  be  no 
question  as  to  the  responsibility  for  such  an  act ;  and  the  question 
in  such  cases  as  the  one  now  before  us,  therefore,  is  with  respect  to 
the  extent  of  the  immunity  which  has  been  given  to  these  artificial 
persons.     The  inquiry,  in  fact,  is  simply  as  to  the  construction  in 
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this  particalar,  of  the  charter  of  the  corporation.  Did  the  legis- 
lature mean. to  exempt  such  corporation  from  all  that  liability  to 
which,  at  the  common  law,  they  would  have  been  subject,  for 
firing  their  own  land  under  the  conditions  already  specified  ?  I 
can  see  no  reason  to  infer  either  from  the  language  of  the  charter 
of  this  company,  nor  from  the  business  authorized,  that  such  was 
the  legislative  intention.  That  a  railroad  company  should  be  ex- 
onerated from  liability  for  fire  unavoidably  caused  by  sparks  from 
their  engine  was  reasonable  enough,  but  that  such  exoneration 
should  be  given  for  fire  originating  from  combustible  matter  un- 
necessarily being  on  their  own  land  would  seem  to  be  a  superfluous 
concession.  It  should  never  be  forgotten  that  grants  of  this  kind 
are  to  be  construed  strictly,  and  as  was  intimated  by  Lord  Lang- 
DALB  {Coleman  v.  Uastem  Counties  R,  C,  10  Beav.  14),  as  it  is 
the  public  interest  to  protect  as  far  as  possible  the  rights  of  every 
individual,  such  grants  must  always  be  carefully  looked  to,  and  must 
not  be  extended  further  than  the  legislature  has  provided,  or  than  is 
properly  required  for  the  purposes  which  it  has  sanctioned.  There 
appears  to  be  no  reason  whatever,  why,  to  the  evident  detriment  of 
the  owners  of  the  lands  along  a  railroad  track,  a  privilege  should 
be  conferred  on  such  company  to  run  their  locomotives  surrounded 
on  their  own  premises  by  materials  so  combustible  as  to  be  in  con- 
stant danger  of  being  fired  by  such  engines  when  running  under 
ordinary  conditions. 

This  precise  question  does  not  appear  to  have  been  very  much 
considered  by  the  courts ;  there  are  only  two  English  cases  which 
seem  directly  to  touch  the  subject ;  the  first  being  that  of  Vaughan 
V.  The  Taffe  Valley  Railway  Company^  5  Hurlst.  &  Nor.  679. 
In  this  case  there  were  two  counts  in  the  declaration,  the  first 
count  charging  that  the  fire  was  communicated  directly  by  sparks 
from  the  engine,  the  second  count  averred  that  the  premises  of  the 
defendant  were  out  of  order  from  having  been  left  in  a  state  liable 
to  combustion,  and  that  thereby  the  fire  complained  of  had  occur- 
red. In  the  Exchequer  Chamber,  Chief  Justice  Cockburn  in  the 
course  of  his  remarks  says,  "  As  regards  the  second  count,  if  the 
facts  alleged  in  that  count  had  been  established  by  the  verdict  of 
the  jury,  the  defendants  would  have  been  liable."  But  the  exigency 
did  not  require  the  point  to  be  decided,  so  that  all  that  can  be 
claimed  from  this  case  is  that  it  contains  this  weighty  expression 
of  opinion  on  the  matter  in  question. 
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The  other  case  which  is  closely  pertinent  is  Smith  v.  The 
London  and  South-  Western  Railway  Company^  Law  Reports  5 
Com.  Pleas  98.  The  circumstances  were  that  the  workmen  of 
the  company  had  left  fur  several  weeks  during  the  dry  weather 
the  cuttings,  from  the  grass  and  hedges  along  the  line  of  the 
road ;  which  taking  fire  from  an  engine  properly  constructed  aitd 
driven,  the  sparks  and  flames  were  carried  over  intervening  land 
to  the  property  of- the  plaintiff.  It  thus  appears  that  the  only 
negligence  alleged  was  the  omission  to  keep  the  track  free  from 
inflammable  matter ;  and  an  examination  of  this  report  will  show 
that  neither  the  counsel  of  the  railroad  company  noV  the  court 
suggested  a  doubt  with  respect  to  the  legal  duty  of  the  company 
to  see  that  its  premises  were  in  such  a  condition.  The  judg- 
ment in  the  case  was  in  favor  of  the  plaintiff. 

A  similar  responsibility  on  the  part  of  railway  companies  has 
been  enforced  by  the  courts  of  some  of  the  Western  States,  as  will 
appear  from  some  of  the  decisions  to  be  hereafter  cited  on  the 
point  next  to  be  considered. 

But  there  is  another  aspect  to  this  case. 

Besides  the  counts  already  considered  there  are  four  others,  and 
these  latter  ones,  unlike  the  former,  contain  an  averment  that  the 
fire  communicated  to  th'e  premises  of  the  defendant,  and  thence 
spreading  to  the  land  of  the  plaintiff  originated  from  the  careless- 
ness of  the  defendant  in  the  use  of  its  locomotive.  To  these  counts 
there  is  a  special  plea,  the  object  of  which  is  to  set  up  contributory 
negligence  on  the  part  of  the  plaintiff.  The  facts  stated  with  this 
view  are,  that  the  lands  of  the  plaintiff  adjoining  the  railroad  *'  were 
covered  with  living,  growing  trees,  saplings  and  bushes,  &c.,  which 
annually  produced  and  shed  great  quantities  of  leaves  ;*'  that  the 
plaintiff  '^  during  all  that  time  took  no  care  in  regard  to  dried 
leaves,  and  did  nothing  whatever  to  prevent  them  from  blowing 
and  drifting  from  the  said  lands  of  the  said  plaintiff  to,  over,  and 
upon  the  said  railroad,track  of  the  said  defendant,  but  permitted 
them  to  be  and  remain  where  they  fell  on  his  said  track  of  land  to 
there  become  dry  and  inflammable,  and  then  to  be  from  thence,  by 
the  winds,  from  time  to  time,  driven,  carried  and  thrown  from  the 
said  lands  of  the  said  plaintiff  to  and  upon  the  said  lands  and  rail- 
road track  of  the  said  defendant,  and  in  such  manner  that  said 
leaves  formed  a  continuous  line  of  dry  combustible  matter,  extend- 
ing from  the  said  lands  and  railroad  track  of  the  defendant  to  the 
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said  lands  of  the  said  plaintiff;  that  said  leaves  while  the  said  de- 
fendant was  using  its  said  railroad  and  its  locomotive  engines 
thereon,  in  a  lawful  and  careful  manner,  accidentally  and  unavoid- 
ably caught  fire/'  and  thence  the  injury  complained  of. 

This  plea,  it  is  manifest,  demands  for  its  support,  the  concession 
that  the  law  requires  a  man  to  alter  the  natural  conditions  of  his 
property  and  to  control  in  some  degree,  the  operation  of  the  laws 
of  nature  with  respect  to  such  property  in  favor  of  the  owner  of 
the  adjacent  lands.  But  this  concession  I  think  cannot  be  made. 
In  the  absence  of  special  legislation  a  man  does  not  become  a 
wrongdoer  by  leaving  his  property  in  a  state  of  nature.  If  water 
falls  from  the  clouds  upon  its  surface  the  owner  is  not  obliged  to 
counteract  the  law  of  gravity  in  order  to  prevent  such  water  from 
flowing  into  the  adjacent  land,  or  if  the  soil  becomes  disintegrated 
by  the  action  of  the  heat  he  is  under  no  duty  to  prevent  the  dust 
thence  arising  from  being  carried  through  the  air  into  the  house 
of  his  neighbor.  Such  results  are  purely  sequences  of  natural 
causes,  and  like  all  other  effects  of  the  vis  major  must  be  submitted 
to  ;  they  cannot  in  themselves,  form  any  ground  for  a  legal  com- 
plaint. When  this  plea,  therefore,  attempts  to  fashion  a  wrong 
out  of  such  matters,  the  very  essence  of  legal  liability  in  this 
department  of  torts,  is  overlooked.  Legal  negligence  does  not 
consist  simply  of  an  omission  to  do  that  which  would  have 
prevented  the  infliction  of  damage  on  another;  but  in  addi- 
tion to  this  it  involves  a  breach  of  duty.  Mr.  Wharton  in  his 
complete  and  carefully  considered  definition  of  negligence  in  its 
civil  relations,  says,  it  *'  is  such  an  inadvertent  imperfection  by  a 
responsible  human  agent,  in  the  discharge  of  a  legal  duty,  as  im- 
mediately produces  in  an  ordinary  and  natural  sequence  a  damage 
to  another  :**  Law  of  Neg.  sect.  2.  This  plea  charges  that  the 
plaintiff"  did  not  prevent  the  leaves  falling  from  his  trees,  from 
being  carried  by  the  wind  to  the  land  of  the  defendant,  but  it  alto- 
gether fails  to  show  that  he  was  under  any  legal  obligation  so  to 
do.  If  the  law  annexed  such  a  condition  as  that  to  the  ownership 
of  land,  an  action  would  lie  for  every  leaf  that  should  be  blown 
by  the  wind  from  the  trees  upon  such  land  to  the  neighboring 
property.  But  there  is  no  such  obligation  known  to  the  law. 
All  land  is  subject  to  the  servitude  of  receiving  the  leaves  brought 
to  it  in  the  course  of  nature,  and,  as  a  compensation,  can  dispose 
of  its  own  leaves  in  the  same  manner.     The  consequence  is,  there 
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was  no  negligence  in  the  plaintiff  allowing  the  leaves  in  question 
to  be  carried  to  the  railway  of  the  defendant,  and  that  being  so,  it 
follows,  that  being  on  the  land  of  the  defendant  rightfully,  it  be- 
came its  duty  to  remove  them  when  it  desired  to  use  fire  on  its 
land  under  dangerous  conditions. 

Under  the  force  of  the  principles  thus  adopted  it  becomes  also 
manifest  that  the  plaintiff  is  not  chargeable  with  any  legal  neglect 
from  leaving  fallen  leaves,  the  product  of  the  trees,  on  his  own 
land.  It  was  his  right  to  leave  them  there.  A  person  is  not 
called  upon  to  anticipate  negligence  on  the  part  of  another,  and, 
by  way  of  prevention,  to  make  provision  against  its  effects.  The 
fire  in  question,  upon  the  facts  stated  in  these  pleadings,  was 
caused  solely  by  the  illegal  act  of  the  defendant,  and  there  is  no 
provision  of  law  which  requires  the  plaintiff  to  foresee  the  doing 
of  such  an  act,  and  to  put  his  own  land  in  a  situation  to  withstand 
its  effect.  He  owes  no  duty  to  the  defendant  in  this  respect,  and 
consequently,  negligence,  in  the  legal  sense,  cannot  be  imputed  to 
him.  It  never  would  be  thought  that  a  person  owning  land  in  the 
vicinity  of  a  canal  was  bound  to  raise  enbankments  around  such 
property  to  guard  against  its  overflow  from  water  escaping  by  neg- 
ligence, from  such  artificial  aqueduct,  and  yet  the  contention  for 
the  existence  of  such  an  obligation  would  be  quite  as  tenable  as  is 
the  claim  that  the  present  plaintiff  was  bound  to  put  his  property 
in  a  condition  to  withstand  fire  proceeding  from  the  heedlessness 
of  the  defendant.  I  am  aware  that  it  has  been  ruled  in  Illinois, 
that  the  owners  of  lands  contiguous  to  railroads  areas  muchboand 
to  keep  their  lands  free  from  dry  grass  as  the  railroad  company  is 
on  its  roadway,  but  I  regard  such  cases  as  opposed  to  well  settled 
legal  principles :  Ohio  ^  M.  It.  R.  Co,  v.  Shanefelt^  47  Illinois 
497,  505 ;  Illinois  Central  R.  M.  Co.  v.  Nunn^  51  Illinois  78. 
If  this  is  the  doctrine  of  the  law  it  is,  I  think,  entirely  manifest 
that  the  long  line  of  decisions  on  the  subject  of  the  careless  use  of 
fire  by  a  proprietor  on  his  own  property,  which  we  find  in  the 
books,  have  been  rendered  in  utter  disregard  of  this  important  con- 
dition. The  ruling  of  the  courts  has  invariably  been  that  every 
proprietor  is  responsible  for  the  ordinary  and  natural  consequence 
of  the  careless  use  of  fire  on  his  own  premises,  and  this  without  the 
least  reference  to  the  condition  of  the  adjacent  lands  to  which  the 
conflagration  has  spread.  No  support  in  any  of  these  authorities 
can  be  found  for  the  assumption  that  if  a  landowner  places  his 
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stacks  of  grain  or  hay  on  the  confines  of  his  land  that  thereby,  in 
a  legal  point  of  view,  he  becomes  a  contributor  to  a  fire  occasioned 
by  negligence  on  the  land  of  his  neighbor.  By  such  an  act  it  is 
true  he  takes  the  risks  of  the  consequences  of  an  accidental  fire  on 
the  contiguous  premises,  but  not  of  a  neglect  which  he  can  be 
called  upon  neither  to  anticipate  or  to  guard  against.  In  the 
leading  case  in  Illinois  ic  is  assumed  that  the  same  duty  which  will 
compel  the  railway  company  to  clear  its  roadway  of  combustibles, 
imposes  an  equal  obligation  on  the  owner  of  the  contiguous  land  ; 
but  the  distinction  between  the  cases  is  obvious:  the  company  uses 
a  dangerous  agent  and  must  provide  proper  safeguards,  the  land- 
owner does  nothing  of  the  kind  and  has  a  right  to  remain  quies- 
cent. 

The  plaintiff  should  have  judgment. 


Supreme  Court  of  Illinois. 

JOHN  L.  MARSH  r.  FAIRBURY,  PONTIAC  &  NORTH-WESTERN 

RAILWAY  CO. 

The  specific  performance  of  a  contract  is  a  matter  not  of  absolute  right  in  the 
party,  but  of  soand  discretion  in  the  court. 

Railroad  companies  are  incorporated  not  for  the  promotion  of  mere  prirate 
ends,  bat  in  view  of  the  public  good  they  may  subserve ;  hence,  contracts  with 
them  which  cannot  be  specifically  enforced  without  interfering  with  the  rights  of 
the  public,  will  not  in  equity  be  enforced. 

Bill  in  equity  filed  in  the  Livingston  county  Circuit  Court, 
setting  forth  a  written  contract  made  by  complainant  with  the  de- 
fendant, by  which  it  was  alleged,  that  in  consideration  of  the 
grant  by  complainant  of  the  right  of  way  for  the  railway  across  his 
land  and  the  procurement  of  sufficient  ground  for  passenger  and 
freight  depots,  and  for  main  and  side  tracks,  the  company  among 
other  things  agreed  to  locate  its  passenger  and  freight  depots  upon 
the  land  of  complainant,  and  at  no  other  point.  The  bill  further 
alleged  that  the  complainant  had  secured  the  right  of  way  for 
said  company  pursuant  to  the  contract,  and  that  it  had  built  and 
was  operating  its  road  thereon,  and  that  he  had  procured  sufficient 
ground  for  its  passenger  and  freight  depots,  which  the  company 
was  at  liberty  to  use  and  occupy,  and  he  further  offered  to  fulfil 

every  other  portion  of  the  contract  upon  his  part  to  be  performed; 
Vol.  XXIII.— 71 
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but  that  the  company,  in  violation  of  its  agreement,  was  about  to 
locate  its  passenger  and  freight  depots  in  another  part  of  the  town, 
about  a  mile  east,  and  refused  to  erect  them  upon  the  land  of  com- 
plainant. That  he  owned  a  large  number  of  lots  where  bj  the 
contract  the  depots  should  be  built,  and  the  prospective  advance- 
ment in  value  of  these  lots  was  the  main  inducement  that  prompted 
him  to  enter  into  the  contract. 

The  bill  asked  for  the  specific  performance  of  the  contract,  and 
prayed  an  injunction  against  the  erection  and  use  of  any  passen- 
ger and  freight  depots  in  the  town  of  Fairbury,  outside  of  the 
ground  named  in  the  contract. 

To  the  bill  a  demurrer  was  interposed. 

The  opinion  of  the  court  was  delivered  by 

Sheldon,  J. — This  was  a  bill  in  Chancery  filed  to  enforce  the 
specific  performance  of  a  contract  made  by  the  Fairbury,  Pontiac  k 
North- Western  Railway  Company,  to  locate  passenger  and  freight 
depots  of  said  road  in  Marsh's  addition  to  Fairbury  and  at  no  other 
point  in  said  town.  .The  court  below  sustained  a  demurrer  to  the 
bill  and  dismissed  it.  This  is  not  a  case  which  concerns  merely  the 
private  interests  of  two  suitors.  It  is  a  matter  where  the  public 
interest  is  involved.  Railroad  companies  are  incorporated  by  au- 
thority of  law  not  for  the  promotion  of  mere  private  ends,  but  in 
view  of  the  public  good  they  subserve.  It  is  the  circumstance  of 
public  use  which  justifies  the  exercise  on  their  behalf  of  the  right 
of  eminent  domain  in  the  taking  of  private  property  for  the  pur- 
pose of  their  construction.  They  have  come  to  be  almost  a  public 
necessity,  the  general  welfare  being  largely  dependent  upon  these 
modes  of  inter  communication,  and  the  manner  of  carrying  on 
their  operations.  The  specific  execution  of  a  contract  in  equity, 
is  a  matter  not  of  absolute  right  in  the  party,  but  of  sound  dis- 
cretion in  the  court,  and  in  deciding  whether  specific  performance 
should  be  enforced  against  a  railway  company,  the  court  must 
have  regard  to  the  interests  of  the  public :  Raphall  v.  Raihcatf 
Co.y  Law  Rep.  2  Eq.  Cases  37.  The  location  of  railroad  depots 
has  much  to  do  with  the  accommodation  of  the  wants  of  the 
public.  And  when  once  established  a  change  of  affairs  may  require 
a  change  of  location  in  order  to  suit  public  convenience.  We 
<!anuot  admit  that  an  individual  is  entitled  to  call  for  the  inter- 
ference of  a  court  of  equity  to   compel  a  railroad   company  to 
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locate  unchangeably  ita  depot  at  a  particular  spot  to  subserve  tba 
private  advantage  of  such   individual.     Railroad  companies  in 
order  to  fulfil  one  of  the  ends  of  their  creation,  the  promotion  of 
the  public  welfare,  should  be  left  free  to  establish  and  re-establish 
their  depots  wheresoever  the  accommodation  of  the  wants  of  the 
public  may  require.     To  grant  the  relief  asked  for  by  the  com- 
plainant, we  would  regard  as  against  public  policy,  and  he  must 
be  left  for  whatever  remedy  he  may  have  to  his  suit  at  law  for 
damages.     The  court  below  properly  sustained  the  demurrer  and 
dismissed  the  bill. 


Supreme  CouH  of  Michigan. 

BEAL  t..  CHASE  and  THE  ANN  ARBOR  PUBLISHING  COMPANY. 

A  contract  by  the  vendor  of  .good-,.ilI.  4c.,  not  to  engage  in  .  special  b„.i- 

TLT^        '""°'  '°  '""^  "  ""  '*"''"'  "'°°'''  ~"""»«  '-  ♦h«  "id  basines.. 
u  not  yoid  as  ,n  restraint  of  trade,  and  may  be  enforced  by  a  court  of  equity. 

Bill  in  equity  for  injunction,  &c.  On  appeal  from  Washtenaw 
Circuit  Court.  The  facts  sufficiently  appear  in  the  opinion  of  the 
court,  which  was  delivered  by 

Campbell,  J._There  have  been  two  appeals  in  this  case. 
The  last  one  was  from  a  decree  taken  while  the  former  was  pend- 
ing in  the  Supreme  Court,  and  was  made  as  an  additional  decree 
upon  no  new  hearing,  and  upon  the  case  as  presented  to  the  Cir- 
cuit Court  when  the  first  decree  was  made.  As  the  statute  ex- 
pr«,sly  declares  that  on  a  chancery  appeal  "all  proceedings  shall 
be  Btayed  until  otherwise  ordered  by  the  Supreme  Courf'^Comp 

t  lli  .1'  "  "*-'"?'^  '^  "'  '^""^  '^^  ^'■'°'"'  Court  had  no  power 
to  make  the  second  decree,  and  that  it  should  be  reversed  but 

without  costs,  as  the  return  was  not  duplicated  and  the  se'cond 
decree  was  made  on  the  judge's  own  motion.  We  do  not  discuss 
the  questions  covered  by  it. 

Upon  the  first  decree  the  court  have  arrived  at  a  substantial 
agreement,  although  not  aereeinff  in  all  «««««»  ■  .1.  ^"'^^*""''' 
wliiVl,  t\.^\,      .•  """sreeing  in  all  respects  in  the  reasons  on 

with  JL  7    '7  ^"  ^'^^'     ^^^^  ^'»  •'-t^"*  themselves 

The  bill  was  filed  to  restrain  the  alleged  violation  of  rights 
Becured  to  complainant  in  connection  with  asale  to  him  by  deSi 
ant  Chase  of  a  printing  and  publishing  business  and  cerifi.  co;'. 


564  BEAL  V.  CHASE  et  al. 

rights.  Chase  had  built  up  a  large  and  prosperous  busine^  in 
Ann  Arbor,  known  very  generally  through-the  state  and  elsewhere, 
and  having  a  very  widely  extended  custom,  under  the  name  of 
"  Dr.  Chase's  Steam  Printing  House."  He  had  also  published  a 
very  popular  receipt  book,  which  was  circulated  largely  by  means 
of  correspondence  and  agencies,  as  well  as  advertising,  and  brought 
in  large  profits.  For  a  large  and  adequate  consideration,  Chase 
sold  to  Beal  his  whole  establishment,  including  a  newspaper,  the 
receipt  book  and  other  copyrights,  "  together  with  the  good-will 
of  the  business  of  printing  and  publishing,  and  also  the  right  t^ 
use  the  name  of  Dr.  Chase  in  connection  with  said  books,"  and 
providing  that  the  said  Beal,  on  his  part,  if  he  chooses,  may  carry 
on  said  business,  and  shall  have  that  exclusive  right  under  the 
name  of  "Dr.  Chase's  Steam  Printing  House,"  and  may  add 
R.  A.  Beal,  proprietor.  The  accounts  were  also  transferred,  and 
some  other  things  not  important  here.  The  following  impor- 
tant provisions  are  directly  involved  in  this  controversy :  Chase 
agreed  not  to  engage  directly  or  indirectly  "  in  the  business  of 
printing  and  publishing  in  the  state  of  Michigan,"  so  long  as 
Beal  should  remain  in  the  business  of  printing  and  publishing  in 
Ann  Arbor.  Beal  was  also  "  to  have  the  privilege  of  receiving 
the  letters  connected  with  said  business  and  opening  the  same." 
This  was  in  August  1869.  Chase  left  Ann  Arbor  not  manj 
months  thereafter,  and  was  absent  some  time  in  another  residence 
in  the  West.  Just  after  the  sale  he  gave  Beal  authority  to  take 
from  the  post-ofiice  all  letters  not  directed  to  his  private  box,  and 
to  obtain  and  receipt  for  all  remittances  and  orders  for  money. 
Beal  continued  in  a  prosperous  business  and  unmolested,  until  the 
course  of  action  complained  of  began  in  1872. 

Chase,  during  that  year,  having  conceived  the  opinion  that  his 
contract  was  void  as  an  undue  restraint  of  trade,  began  prepara- 
tions for  a  new  printing  business,  and  began  to  prepare  a  new 
receipt  book,  and  revoked  his  authority  to  Beal  to  obtain  the  letters 
not  addressed  to  the  printing-house. 

In  August  1872,  several  persons  who  had  been  thinking  of  set- 
ting up  a  printing  establishment,  but  who  had  done  nothing,  nego- 
tiated with  Chase,  the  result  of  which  was  the  formation  of  the 
defendant  corporation  with  a  nominal  capital  of  ^50,000,  of  which 
Chase  took  one-half.  They  immediately  began  a  general  printing 
and  publishing  business  and  started  a  newspaper,  and  became  for- 
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midable  rivals  of  Beal.  Dr.  Chase  became,  and  was  announced 
conspicuously  as  their  president  and  business  manager.  He  pre- 
pared a  new  receipt  book,  which  was  called  "  Dr.  Chase's  Secona 
Receipt  Book,"  and  which  purported  to  include  receipts  on  many 
subjects  covering  similar  ground  with  the  first,  but  more  extensive 
and  higher  priced.  Vigorous  efforts  were  made  to  circulate  it  as 
superior  to  the  first,  and  it  was  brought  directly  to  the  attention 
of  persons  who  had  dealt  in  or  purchased  the  first.  For  this  pur- 
pose use  was  made  of  correspondence  intended  for  the  publishers 
of  the  first  book,  and  persons  writing  for  that  were  informed  of 
the  publication,  and  impressed  with  the  superiority  of  the  second 
book. 

Beal  filed  a  bill  in  1872  to  restrain  the  publication  of  this  second 
book,  which  the  Ann  Arbor  Printing  and  Publishing  Company 
had  made  an  agreement  to  publish  on  a  royalty.  In  July  1873, 
the  present  bill  was  filed  complaining  of  all  the  acts  above  men- 
tioned. 

After  suit  was  brought  Chase  sold  out  his  stock  and  retired 
from  the  company,  and  the  publication  of  the  second  receipt  book 
was  removed  to  Toledo. 

The  final  decree  enjoined  Chase  from  being  engaged  directly  or 
indirectly  in  the  printing  and  publishing  business  in  this  state,  or 
printing  or  publishing  the  second  receipt  book  in  this  state,  and 
from  taking  or  opening  any  letters  relating  to  Dr.  Chase*s  recipes 
or  Chase's  Steam  Printing  House.  The  defendant  corporation  was 
enjoined  from  doing  said  business  with  or  for  Chase,  directly  or 
indirectly. 

We  are  all  agreed  that  Chase's  connection  with  the  business  of 
the  defendant  company  was  such  as  to  be  a  direct  violation  of  his 
contract,  and  that  the  company  knew  of  the  contract  throughout. 
We  are  all  agreed  that  the  measures  taken  to  get  a  circulation  of 
the  New  Receipt  Book  by  the  agencies  and  correspondence  which 
had  been  or  were  at  any  time  used  or  designed  for  the  first  were 
unlawful.  We  are  all  agreed  that  Beal  was  entitled  to  all  corres- 
pondence intended  for  the  old  establishment  and  first  receipt  book, 
and  that  in  case  of  tloubt  he  was  entitled  to  the  benefit  of  the  doubt 
as  to  its  being  so  intended. 

We  are  all  agreed  that  Chase  had  no  right  to  publish,  by  the 
terms  of  that  contract,  in  Michigan  (if  valid),  any  receipt  book  so 
connected  with  his  name  as  to  lead  to  the  inference  that  it  was  de- 
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signed  to  supersede  the  old  one.  And  we  concur  (with  some  doibt 
on  the  part  of  one  of  us)  that  the  New  Receipt  Book,  with  its  title 
and  announcements,  has  that  tendency. 

Concerning  the  validity  of  the  agreement,  we  concur  in  regard- 
ing it  as  not  unreasonable  in  fact,  and  as  based  on  full  considera- 
tion. One  of  us  has  doubted  whether  it  could  properly  include  the 
whole  state,  but  considering  the  rule  to  the  contrary  as  somewhat 
artificial,  he  concurs  in  maintaining  the  agreement. 

Although  some  questions  might  arise  as  to  whether  a  corporation 
could  be  restrained  from  dealings  prohibited  to  a  stockholder 
merely  because  it  had  such  a  stockholder,  we  do  not  discuss  that, 
because  Chase's  connection  with  this  company  was  something  more, 
and  the  terms  of  the  decree  cannot  fairly  be  wrested  into  any  un- 
reasonable meaning. 

The  decree  is  affirmed  with  costs,  leaving  questions  of  damages 
to  be  determined  at  law,  and  directing  a  power  or  authority  to  be 
executed  whereby  Beal  can  obtain  the  letters  belonging  to  him,  and 
so  modifying  the  decree  below  as  may  be  necessary  to  that  end. 
The  decree  may  stand  as  equivalent  thereto  until  such  authority  is 
executed,  and  be  used  to  obtain  such  letters  from  the  post-oflSce. 


United  States  Circuit  Court,     Northern  District  of  Georgia, 
BROWN  v:  THE  UNITED  STATES  ex  rel.  BRIDGES. 

The  courts  of  the  United  States  hare  power  to  issue  writs  of  habeas  corjm  to 
reliere  from  imprisonment  persons  confined  under  sentence  of  a  state  court,  where 
the  record  shows  that  the  state  court  had  no  jurisdiction  of  the  alleged  offence. 

Bridges  was  indicted,  convicted  and  sentenced  in  a  state  court  for  perjury,  com* 
mitted  in  a  proceeding  before  a  United  States  commissioner,  under  an  Act  of  Con- 
gress. He  sued  out  a  habeas  corpus  before  the  United  States  Circuit  Conrt. 
Held, 

1.  That  the  indictment  showed  that  the  perjury  alleged  was  not  a  crime  against 
the  state,  and  that  the  proceedings  of  the  state  court  were  therefore  roid. 

2.  That  the  United  States  court  had  power  to  discharge  the  relator. 

This  was  a  writ  of  habeas  corpus,  under  the  first  section  of  the  Act 
of  Congress  of  February  5th  1807,  in  behalf  of  Dock  Bridges,  a 
freedman,  citizen  of  the  United  States  and  of  Georgia.  The  appli- 
cation set  forth  that  Bridges  was  held  in  imprisonment  in  the  state 
penitentiary,  without  law  or  right,  and  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  charged  with  the  crime  of  pierjurT 
against  the  laws  of  Georgia;  that  he  was  not  guilty,  or  if  gailtjof 
any  offence,  it  was  not   against   the  state,  but   against  the  Uoited 
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States,  whose  courts  have  exclusive  jurisdiction  ;  that  he  was  con- 
victed and  sentenced  by  the  Superior  Court  of  Randolph  county,  in 
said  state,  for  eight  years  at  hard  labor,  in  said  penitentiary,  for  having 
committed  perjury  while  testifying  as  a  witness  before  a  commissioner 
of  the  United  States  Circuit  Court,  for  the  southern  district  of  Georgia, 
in  a  preliminary  examination,  in  a  case  of  the  United  States  against  one 
Nicholas  Kinney,  arrested  on  a  warrant  issued  by  said  commissioner, 
charging  Kinney  with  being  guilty  of  a  crime  against  the  laws  of  the 
United  Stiites — a  violation  of  the  Enforcement  Act  of  May  31st  1870 
— committed  in  said  district,  on  the  7th  of  October  1874. 

To  the  petition  was  annexed  a  copy  of  the  record  of  the  proceedings 
in  said  Superior  Court,  containing  among  other  matters  the  indictment, 
the  petitioner's  only  plea — not  guilty,  names  of  the  jurors,  testimony 
of  the  witnesses,  the  verdict,  motion  for  a  new  trial,  the  decision  over- 
ruling it,  and  the  sentence  of  the  court. 

The  bill  of  indictment  was  as  follows : — 

^'  Georgia,  Randolph  County,  &c.  The  grand  jury,  &o.,  in  the  name 
and  behalf  of  the  citizens  of  Georgia,  charge  and  accuse  Dock  Bridges 
(and  four  others)  of  the  state  aforesaid,  of  perjury : — 

For  that  the  said  Dock  Bridges,  &c.,  on  the  22d  day  of  October,  A.  D. 
1874,  and  in  the  county  aforesaid,  there  being  then  and  there  pending 
and  under  legal  investigation  before  L.  A.  Guild,  a  lawful  commissioner 
of  the  United  States,  exercising  and  holding  jurisdiction  in  said  county 
and  state,  a  charge  against  Nicholas  Kinney,  for  a  violation  of  the  En- 
forcement Act,  passed  by  the  Congress  of  the  United  States,  and  of 
force  in  said  county  and  state,  the  said  investigation  being  a  proceeding 
under  the  execution  of  a  warrant  by  D.  C.  Bancroft,  Deputy  United 
States  Marshal,  against  said  Nicholas  Kinney,  for  the  said  offence 
of  a  violation  of*  the  Enforcement  Act,  and  the  said  investigation  being 
then  and  there  a  preliminary  inquiry  by  L.  A.  Guild,  Unit^^d  States 
Commissioner,  as  aforesaid,  to  ascertain  whether  or  not  there  existed 
probable  cause  for  said  charge  against  said  Nicholas  Kinney,  then  and 
there  before  the  said  L.  A.  Guild,  who  was  then  and  there  an  officer  afore- 
said, lawfully  authorized  to  administer  an  oath,  who  swore  the  said 
Dock  Bridges,  &c.,  as  witnesses  in  the  case  aforesaid,  the  said  witnesses 
then  and  there  taking  the  oath  upon  the  Holy  Evangelists  of  Almighty 
God,  and  then  and  there,  in  the  manner  aforesaid  swearing,  did  state 
under  their  oath  as  aforesaid,  that  the  said  Nicholas  Kinney,  in  a  threat- 
ening manner,  and  with  a  knife  in  hand,  in  the  town  of  Dawson,  of 
Terrell  county,  and  said  state,  did  attempt  to  prevent  said  Dock  Bridges, 
&c.,  from  voting,  unless  they  should  vote  the  Democratic  ticket,  at  an 
election  being  held  at  the  court-house  in  the  town  of  Dawson,  of  Ter- 
rell county  and  said  state,  on  the  7th  day  of  October,  A.  D.  1874,  for  a 
member  of  the  legislature  to  represent  said  county  of  Terrell  in  the 
General  Assembly  of  said  stat-e,  which  statement  so  sworn  by  said  Dock 
Bridges,  &c.,  was  then  and  there  material  to  the  issue  on  trial  in  said 
case;  whereas,  in  truth  and  in  fact,  the  said  Nicholas  Kinney,  on  the 
said  7th  day  of  October,  in  the  year  1874,  at  said  election  being 
then  and  there  held  in  the  town  of  Dawson  as  aforesaid,  did  not,  in  a 
threatening  manner,  and  with  knife  in  hand,  attempt  in  said  town  of 
Dawson  to  prevent  the  said  Dock  Bridges,  &c.,  from  voting  at  said 
election,  unless  they  should  vote  the  Democratic  ticket;  and  the  grand 
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jurors  aforesaid)  on  their  oath  aforesaid,  do  charge  that  the  said  Dock 
Bridges  (and  four  others),  on  the  said  22d  day  of  October,  A.  D.  1874, 
and  in  the  said  county  of  Randolph,  and  in  the  manner  aforesaid,  did 
wilfully,  knowingly,  absolutely  swear  to  the  aforesaid  false  statemeot, 
contrary  to  the  laws  of  said  state,  the  good  order,  peace  and  digoitj 
thereof:" 

The  petition  prayed  for  the  writ  of  habeas  carpus^  under  the  pro- 
visions of  the  Act  of  February  5th  1867. 

The  principal  keeper  of  the  state  penitentiary,  to  whom  the  writ  was 
directed,  returned,  that,  in  obedience  to  it,  he  produced  the  body  of 
Bridges  before  the  court ;  but  that,  as  such  principal  keeper,  he  de- 
clined to  surrender  him,  on  the  ground  that  he  had  been  indicted  and 
convicted  of  perjury  in  the  Superior  Court  of  Randolph  county,  G-eorgia, 
and  that  court  had  sentenced  him  to  eight  years'  confinement  at  hard 
labor  in  the  state  penitentiary ;  that  he  held  him  under  that  senteoce ; 
that  no  United  States  judicial  authority  had  jurisdiction  to  inquire 
further  into  the  cause  of  his  detention ;  that  it  was  only  the  Superior 
Court  of  Randolph  county  aforesaid,  that  could  legally  inquire  into  it  or 
discharge  him  from  custody. 

So  much  of  the  return  as  questioned  the  jurisdiction  of  a  Federal 
court  or  judge  to  inquire  into  the  cause  of  the  imprisonment  of 
Bridges,  was  argued  by  counsel  for  respondent,  relying  principally  upon 
the  case  of  Ahleman  v.  Booth,  21  How.  506.  The  objection  was  over- 
ruled and  the  marshal  was  instructed  to  take  Bridges  into  his  custodj 
during  the  pendency  of  these  proceedings. 

The  following  opinion  was  delivered  by 

Erskine,  J. — From  the  earliest  period  of  the  common  law,  no  freeman 
could  be  detained  in  prison  except  upon  a  criminal  charge,  or  civil  action. 
In  the  former  case,  it  was  always  iir  his  power  to  demand  of  the  Supreme 
Court  of  criminal  jurisdiction  in  the  kingdom,  a  habeas  corpus,  command- 
ing the  party  restraining  him  to  produce  the  body  before  the  court,  with 
the  cause  of  detention,  that  it  might  inquire  into  its  sufficiency,  and 
either  remand,  bail  or  discharge  the  prisoner.  This  ancient  barrier 
against  oppression  was,  at  Runnymede,  built  into  that  portion  of  the  wall 
of  the  great  charter  which  protects  the  personal  liberty  and  property  of 
all  freemen,  by  giving  security  from  arbitrary  imprisonment  and  arbi- 
trary spoliation.  As  is  well  established  in  legal  history,  this  statute  was 
confirmed  many  times  by  Parliament.  And  it  was  tersely  said  by  Sir 
Edward  Coke,  during  the  debate  in  the  House  of  Commons  on  the 
petition  of  right,  ^'  Magna  Charta  is  such  a  fellow  that  he  will  have  no 
sovereign."  The  very  essence  of  the  29th  chapter  of  the  oharter  is. 
among  other  immunities  from  oppression,  incorporated  into  the  fifth 
article  of  amendment  of  the  National  Constitution. 

The  framers  of  the  Constitutiou,  actively  mindful  of  the  value  of  this 
remedy,  guaranteed  its  permanence  by  a  provision  in  that  instrameot, 
that  its  privilege  shall  not  be  suspended,  unless  when,  in  cases  of  rebel- 
lion or  invasion,  the  public  safety  may  require  it.  The  Judiciary  Act 
of  1 789  provided  that  each  of  the  several  national  courts,  as  well  as  cither 
of  the  justices  of  the  Supreme  Court  and  district  judges,  should  have 
power  to  grant  the  writ  of  habeas  corpus,  with  the  proviso,  however,  that 
it  "•  shall,  in  no  case,  extend  to  persons  in  jail,  unless  where  they  are  is 
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custody  under  or  by  color  of  authority  of  the  United  States,  or  commit- 
ted for  trial  before  a  court  thereof,  or  are  necessary  to  be  brought  into 
court  to  testify."  And  by  the  terms  of  the  7th  section  of  the  Act  of 
March  r2th  1833,  it  may  be  granted,  in  all  cases  of  a  prisoner  in  jail, 
when  he  shall  be  committed  on,  or  by  any  authority  of  law,  for  any  act 
done,  or  omitted  to  be  done,  in  pursuance  of  a  law  of  the  United  States, 
or  any  order,  process  or  decree  of  any  judge  or  court  thereof.  This  was 
followed  by  the  Act  of  August  29th  1842,  which  concerns  international 
law.  To  give  greater  vitality  to  the  writ,  and  to  extend  its  efficacy, 
Congress  passed  the  Act  of  February  5th  1867.  The  first  section  en- 
acts  :  *^  That  the  several  courts  of  the  United  States,  and  the  several 
justices  and  judges  of  such  courts,  within  their  respective  jurisdictions, 
in  addition  to  the  authority  already  conferred  by  law,  shall  have  power 
to  grant  writs  of  habeas  corpus  in  all  cases  where  any  person  may  be 
restrained  of  his  or  her  liberty  in  violation  of  the  Constitution,  or  of  any 
treaty  or  law  of  the  United  States  ;  and  it  shall  be  lawful  for  such  per- 
son so  restrained  of  his  or  her  liberty,  to  apply  to  either  of  said  justices 
or  judges  for  a  writ  of  habeas  corpus^  which  application  shall  be  in  writ- 
ing, &c.,  *  *  *  *  and  the  said  justice  or  judge,  to  whom  such  applica- 
tion shall  be  made^  shall  forthwith  award  a  ytv'xt  of  habeas  corpus^  unless 
it  shall  appear  from  the  petition  itself  that  the  party  is  not  deprived  of 
his  or  her  liberty  in  contravention  of  the  Constitution  or  laws  of  the 
United  States.  *  *  *  *  The  said  court  or  judge  shall  proceed  in  a 
summary  way  to  determine  the  facts  of  the  case  by  hearing  testimony 
and  the  arguments  of  the  parties  interested;  and  if  it  shall  appear  that 
the  petitioner  is  deprived  of  his  or  her  liberty  in  contravention  of  the 
Constitution  or  laws  of  the  United  States,  he  or  she  shall  forthwith  be 
discharged  and  set  at  liberty,'*  &c.  See  United  States  Revised  Statutes, 
sects.  751-766,  where  the  various  habeas  corpus  acts  are  grouped. 

The  question  for  consideration  is,  to  me,  one  of  original  impression, 
and  it  might  have  been  determined  elsewhere,  and  probably  before  now, 
had  a  different  course  been  pursued  in  the  state  court ;  had  the  peti- 
tioner Bridges,  on  his  arraignment  therci  demurred  for  want  of  juris- 
diction appearing  upon  the  record  —  that  the  offence  charged  was 
committed  beyond  the  jurisdiction  of  that  .or  any  other  court  of  this 
state,  and  within  the  jurisdiction  of  another  government ;  or  shown  these 
facts  in  evidence  under  the  plea  of  not  guilty ;  oir,  on  return  of  the  ver- 
dict, moved  in  arrest  of  judgment;  and,  if  in  any  of  these  instances,  or 
on  the  overruling  of  his  motion  for  a  new  trial,  the  decision  was  ad- 
Tsrse  to  him,  he  could  have  carried  his  case  to  the  state  Supreme  Court 
— a  tribunal  presided  over  by  judges  of  distinguished  ability — and  if 
that  court  affirmed  the  judgment  of  the  lower  tribunal  still  he  had  the 
privilege  to  sue  out  a  writ  of  error  from  the  Supreme  Court  of  the 
United  States,  and  have  the  question  re-examined  there;  but  as  a  duty 
has  presented  itself,  and  as  this  duty  has  devolved  upon  me,  it  will  be 
performed — performed,  I  trust,  without  marring  the  harmony,  or  weak- 
ening the  ties  of  comity  between  the  state  and  national  judicial  authori- 
ties. 

The  judiciary  power  of  every  government  can  look  beyond  its  own 
municipal  laws  in  civil  cases,  and  can  take  cognisance  of  all  subjects  of 
litigation  between  parties  within  its  territorial  limits  and  jurisdiction, 
though  the  controversy  relate  to  the  laws  of  a  foreign  country.     But, 
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as  regards  crime,  the  rule  is  otherwise ;  for  the  courts  of  one  state  w 
nation  will  not  hold  cognisance  of,  nor  enforce  the  criminal  laws  of  an- 
other. And  as  to  crimes  made  so  by  legislative  enactments,  tbf 
.government  of  the  United  States  stands  in  the  same  relation  to  the 
government  of  this  state  as  any  foreign  power.  Mr.  Justice  Stort,  Id 
giving  the  opinion  of  the  Supreme  Court,  in  Martin  v.  Hunter^  1  Wheat 
«H04,  said:  '*No  part  of  the  criminal  jurisdiction  of  the  United  States 
can,  consistently  with  the  Constitution,  be  delegated  to  state  tribunals." 

Thus  it  is  manifest,  that  the  state  courts  cannot  hold  criminal  juris* 
diction  over  offences  exclusively  existing  as  offences  against  the  United 
States ;  for  every  criminal  prosecution  must  charge  the  crime  to  have 
been  committed  against  the  sovereign  whose  courts  sit  in  judgment  upoo 
the  offender,  and  whose  authority  can  pardon  him. 

In  Commonwealth  v.  Tenny,  97  Mass.  50,  the  Supreme  Judicial  Coart 
of  Massachusetts,  held  that  the  offence  of  embezzlement,  by  a  person  in 
the  employment  of  a  national  bank^  located  in  that  state,  of  the  property 
of  individuals  deposited  in  such  bank,  not  being  punishable  under  any 
existing  law  of  the  United  States,  the  state  courts  had  jurisdiction 
thereof,  under  the  state  statutes.  The  court  said  :  "  There  is  no  viev 
of  the  relation  of  the  concurrent  power  of  the  two  governments,  which 
affects  the  decision  in  the  present  case;  for  all  courts  and  jurists  agree 
that  state  sovereignty  remains  unabridged  for  the  punishment  of  all 
crimes  committed  with  the  limits  of  a  state,  except  so  far  as  they  hare 
been  brought  within  the  sphere  of  Federal  jurisdiction,  by  the  penal 
laws  of  the  United  States." 

The  language  of  the  court  in  that  case  admits  neither  of  doubt  nor 
comment.  It  indicates,  in  terms  too  significant  to  be  misunderstood, 
that,  had  Congress  declared  the  act  a  crime,  the  state  tribunals  would 
have  been  altogether  without  jurisdiction  over  the  offender. 

In  The  State  v.  AdamSy  4  Blackf.  146,  the  defendant  was  indicted 
for  making  a  false  affidavit  of  his  being  an  actual  settler  on  the 
public  lands  under  the  Act  of  Congress  of  April  5th  1832.  The  court 
below  quashed  the  indictment  for  want  of  juri.sdiction,  and,  on  error 
the  state  Supreme  Court  affirmed  the  judgment.  Said  Blackford, 
J.,  in  delivering  the  opinion  of  the  court :  ^^  We  have  a  statute  say- 
ing, that  any  person,  who  shall  wilfully  and  falsely  make  an  affidavit, 
&c.,  shall  be  deemed  guilty  of  perjury :  Bevised  Code  1831,  p.  1S6. 
And  it  is  contended  for  the  prosecution  that  the  indictment  before  us 
is  sustainable  under  that  statute.  But  this  doctrine  cannot  be  supported. 
The  affidavit  was  made  under  an  Act  of  Congress  relative  to  the  sale 
of  public  land,  and  if  the  party  making  it  committed  perjury,  he  must 
be  punished  under  the  Act  of  Congress  prohibiting  the  offence.  The 
state  courts  have  no  jurisdiction." 

In  the  case  of  The  State  v.  Pike,  15  N.  H.  83,  the  prisoner  was  in- 
dicted for  perjury  alleged  to  have  been  committed  before  a  commissioner 
in  bankruptcy,  appointed  by  the  District  Court  of  the  United  States, 
under  the  Bankrupt  Act  of  1841.  On  demurrer  to  the  indictment  the 
Supreme  Court  of  Judicature  gave  judgment  sustaining  the  demurrer. 
Parker,  C.  J.,  announcing  the  decision,  said:  **  Here  is  another  gov- 
ernmeut  whose  laws  are  operative,  to  a  certain  extent,  over  the  territory 
of  the  state,  and  having  tribunals  here  competent  to  punish  any  offences 
committed  against  its  laws,  or  in  the  course  of  any  of  its  proceedings. 
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The  commissioners  in  bankruptcy  not  only  derive  no  authority  from 
this  state,  but  they  cannot  be  regarded  as  having  exercised  their  offices 
by  any  permission,  tacit  or  otherwise,  from  it.  They  derive  their  au- 
thority from  a  paramount  law,  and  the  state  could  not  object  to  the 
exercise  by  them  of  the  duties  of  their  office  within  its  limits,  if  it  had 
the  disposition  so  to  do.  The  offence,  if  committed  as  alleged,  is  clearly 
a  crime  under  the  laws  of  the  United  States." 

Similar  in  almost  every  respect  to  the  precedin^^  and  f  )rmer  cases,  is 
the  recent  one  of  The  People  v.  Kelletf,  88  Cal.  145  (1869).  Kelley 
was  indicted  in  a  county  court  for  perjury,  committed  by  swearing 
falsely  as  to  a  settlement  and  cultivation  of  a  tract  of  land — part  of  the 
public  domain  of  the  United  States.  The  prisoner  demurred,  on  the 
ground  that  the  state  court  had  no  jurisdiction  of  the  offence,  because 
it  was  not  committed  in  any  court  of  the  state.  The  demurrer  was 
overruled,  and  the  prisoner  convicted.  On  appeal  to  the  Supreme 
Court,  it  was  there  held  that  the  demurrer  should  have  been  sustained. 
In  giving  the  opinion  of  the  court.  Sawyer,  0.  J.,  said  :  "  The  state 
tribunals  have  no  power  to  punish  crimes  against  the  laws  of  the  United 
States,  eu  such.  The  same  act  may,  in  some  instances,  be  an  offence 
against  the  laws  of  both,  and  it  is  only  as  an  offence  against  the  state 
laws  that  it  can  be  punished  by  the  state  in  any  event." 

The  Supreme  Court  of  New  York,  in  The  People  v.  Sweetman,  3 
Park.  Crim.  R.  358,  on  certiorari  to  the  Court  of  Oyer  and  Terminer, 
decided — reversing  the  conviction — that  false  swearing  by  a  person  in 
giving  testimony  in  a  proceeding  of  naturalization  before  a  state  court, 
is  an  offence  against  the  United  States,  and  is  not  punishable  by  a  state 
court :  because  ^'  the  state  court  acted  as  the  agent  of  the  government, 
and  was,  pro  hoc  vice,  a  tribunal  of  the  United  States." 

In  direct  conflict  with  The  People  v.  Sweetman,  is  Rump  v.  0070- 
monwealth,  30  Pa.  St.  475.  Rump  was  convicted  before  the  Quarter 
Se.ssions  of  Philadelphia,  for  having  falsely  and  corruptly  sworn  before 
the  District  Court  of  the  city  and  county  of  Philadelphia,,  on  an  appli- 
cation of  a  party  to  become  a  citizen  of  the  United  States.  On  error 
to  the  Quarter  Sessions,  the  Supreme  Court  of  Pennsylvania  affirmed 
the  judgment. 

The  Act  of  Congress  of  April  14th  1802,  3  Stats.  153,  empowers 
not  only  the  Circuit  and  District  Courts  of  the  United  States,  and  the 
territorial  courts,  but  also  state  courts  of  record  having  common-law 
jurisdiction,  a  seal  and  clerk,  to  admit  aliens  to  national  citizenship. 
Congress  has,  under  the  eighth  section  of  the  first  article  of  the  Con- 
stitution, plenary  power  to  pass  naturalization  laws,  and  to  bestow  if  it 
chooses  upon  state  tribunals,  authority,  concurrent  with  the  Federal 
courts,  to  admit  aliens  to  citizenship,  in  pursuance  of  the  laws^of  Con- 
gress ;  and  when  the  state  courts,  under  sanction  of  state  authority  (for 
they  are  under  no  obligation  to  furnish  tribunals  for  administeriog  those 
laws),  act  upon  the  delegated  authority,  they,  by  the  positive  law,  per- 
form judicial  functions  :  Priggv,  The  Commonwealth  of  Penjis^lvaniay 
16  Peters  608. 

Adverting  for  a  moment  to  the  cases  of  The  State  v.  AdamSy  The  State 
V.  PikCf  ThePeople  v.  Kelly ^  The  People  v.  Sweetman,  and  Rump  v.  Com- 
monwealth (^8upra')y  it  will  be  seen,  that  ki  the  first  three,  the  alleged 
offences  were  committed  before  United  States  officers  empowered  by 
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Congress  to  administer  oaths,  and  those  state  tribunals  decided  that 
they  had  no  jurisdiction  to  punish  the  defendants.  In  the  fourth  case, 
the  corrupt  oath  was  made  before  a  state  tribunal,  in  a  naturalizatioa 
case,  and,  on  certiorari  to  the  Criminal  Court,  the  Supreme  Court  of 
New  York  reversed  the  conviction,  holding  that  the  United  States  courts 
were  the  only  tribunals  that  could  punish  the  delinquent.  Whether  that 
case,  or  Rump  v.  Commonwealth^  is  in  consonance  with  the  nature  aod 
genius  of  our  form  of  government — in  unison  with  those  principles  of 
state  and  national  criminal  jurisprudence  which  accompany  our  complex 
and  seemingly,  but  not  really,  permiscible  system  of  polity — need  not 
be  resolved;  for  it  is  not  a  point  in  judgment.  And  for  like  reason, it 
is  unnecessary,  and  indeed  would  be  too  curious,  to  inquire  whether 
there  could  be  a  second  punishment  of  the  defendant  in  the  Penosjl- 
vania  case,  for  the  same  identical  act — first  by  the  state  laws  and  after- 
wards by  the  United  States  laws:  Moore  v.  Illinois,  14  How.  13;  Ex 
parte  Lang^  18  Wall.  163.  And  see  Mr.  Bishop's  learned  and  accurate 
Commentaries  on  Criminal  Law,  vol.  1,  5th  ed.  §§  178,  179,  984-989; 
Id.  vol.  2,  §  1023.1 

Within  the  territorial  limits  of  the  individual  states,  there  exist  two 
distinct  and  separate  governments,  each  restricted  in  its  sphere  of  action, 
and  each  independent  of  the  other,  except  in  one  particular.  *'  That 
particular,"  said  Mr.  Justice  Field,  in  Tarble's  Case,  13  Wall.  397, 
^^  consists  of  the  supremacy  of  the  authority  of  the  United  States, 
when  any  conflict  arises  between  the  two  governments.  The  CoDSti- 
tution  and  the  laws  passed  in  pursuance  of  it,  are  declared  by  the  Con- 
stitutiun  itself  to  be  the  supreme  law  of  the  land,  and  the  judges  of 
every  state  are  bound  thereby,  '  anything  in  the  constitution  (x  laws  of 
any  state  to  the  contrary  notwithstanding.'  "  *  *  *  *  And  after  making 
a  quotation  from  Ableman  v.  Booth,  21  How.  506,  which  concluded 
thus :  **  And  that  in  the  sphere  of  action  assigned  to  it  (the  General 
Government),  it  should  be  supreme,  and  strong  enough  to  execute  its 
own  laws  by  its  own  tribunals,  without  interruption  from  a  state,  or  from 
state  authorities,''  he  adds:  *^  And  the  judicial  power  conferred  exteoda 
to  all  cases  arising  under  the  Constitution,  and  thus  embraces  every 
legislative  Act  of  Congress,  whether  passed  in  pursuance  of  it  or  in 
disregard  of  its  provisions.  The  Constitution  is  under  the  view  of  the 
tribunals  of  the  United  States  when  any  Act  of  Congress  is  broaght 
before  them  for  consideration." 

Indeed  it  is  essential  to  the  very  existence  of  the  National  Government 
that  its  courts  of  justice  should  be  wholly  independent  of  state  power  to 
carry  into  effect  its  own  laws. 

The  indictment  charges  the  petitioner  with  having  committed  the 
crime  of  perjury  against  the  laws  of  the  state  of  Georgia,  before  L.  A. 
Guild,  a  commissioner  of  the  United  States,  lawfully  authorized  to  ad- 
minister an  oath,  in  a  preliminary  investigation,  on  an  accasatioo  made 
against  one  Kinney,  who  was  arrested  by  a  United  States  depaty  mar- 
shal, on  a  warrant  charging  him  with  the  offence  of  violating  the  En- 
forcement Act  passed  by  Congress,  by  making  an  attempt  to  prevent  the 
petitioner  from  voting  at  an  election  for  a  member  of  the  legislature  of 
said  state. 


<  See  JeU  v.  Commonwealth  of  Virginia,  7  Am.  Law  Reg.  N.  S.  S60.~£o. 
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By  sect.  5392  of  the  Revised  Statutes  of  the  United  States,  it  is  pro- 
vided that  every  person  having  taken  an  oath  before  a  competent 
tribunal,  officer  or  person,  in  any  case  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered,  that  he  will  testify  truly, 
who  wilfully  and  contrary  to  such  an  oath  states  any  material  matter 
which  he  does  not  believe  to  be  true,  is  guilty  of  perjury. 

As  already  mentioned,  the  petitioner  is  charged  with  having  com- 
mitted the  alleged  offence  before  a  United  States  officer,  in  a  proceeding 
then  pending  before  him,  being  an  examination  into  an  accusation 
against  a  party  for  a  violation  of  the  fourth  and  fifth  sections  of  the  Act 
of  Congress  of  May  Slst  1870,  16  Stats.  141,  commonly  called  the 
"  Enforcement  Act."  It  is  entitled,  '*  An  act  to  enforce  the  rights  of 
citizens  of  the  United  States  to  vote  in  the  several  states  of  this  Union, 
and  for  other  purposes."  By  the  eighth  section  it  is  declared  that  the 
United  States  courts  *'  shall  have,  exclusively  of  the  courts  of  the 
several  states,  cognisance  of  all  crimes  and  offences  committed  against 
the  provisions  of  this  act."  See  also  9th  and  11th  sects,  of  the  Judiciary 
Act  of  1789  ;  Revised  Statutes,  sect.  712. 

Sect.  4460  of  the  code  of  this  state  declares  that  '^  perjury  shall  con- 
sist in  wilfully,  knowingly,  absolutely  and  falsely  swearing,  *  *  *  or 
affirming  in  a  manner  material  to  the  issue,  or  point  in  question,  in  some 
judicial  proceeding,  by  a  person  to  whom  a  lawful  oath  or  affirmation 
has  been  administered ;"  and  sect.  4461  prescribes  the  punishment. 
To  iny  mind,  it  is  clear  that  the  words  "judicial  proceeding,"  as  here 
used,  refer  solely  to  judicial  proceedings  under  the  laws  of  the  state  and 
its  own  tribunals  of  justice ;  no  other  meaning  can  be  assigned  to  them. 
To  extend  their  signification  beyond  this,  would  be  an  endeavor  to  em- 
power state  courts  to  invade  the  judicial  authority  of  a  distinct  and 
separate  government,  and  to  punish  persons  for  offences  committed  by 
them  against  the  laws  of  another  sovereign  :  Hie  People  v.  Kelle^,  supra. 
The  provision  in  the  code,  defining  the  offence  and  naming  the  punish- 
ment, is  a  general  law  of  the  state.  Now,  keeping  in  view  the  com- 
plex character  of  our  government—  the  dual  relation  which  the  individual 
states  and  the  nation  bear  to  each  other — surely  the  texture  of  any 
argument  must  prove  to  be  too  frail,  which  would  attempt  to  uphold  the 
proposition  that  a  crime  committed  in  a  judicial  proceeding,  before  an 
officer  of  the  United  States,  is  a  transgression  of  the  criminal  laws  of 
a  state.  And,  as  not  impertinent  to  what  has  been  remarked,  it  may  be 
asserted,  with  entire  confidence  in  it<s  correctness,  that  no  justice  or 
judge  of  a  court  of  the  United  States,  nor  a  commissioner  of  a  Circuit 
Court  of  the  United  States,  can,  as  such  officer,  administer  an  oath  for 
states  purposes,  or  issue  a  process  to  arrest  a  party  for  a  violation  of  state 
laws,  or  inquire  into  his  guilt  or  innocence.  Nor  do  these  familiar  acts 
of  Congress,  which  have  deputed  state  chancellors,  judges  and  other 
magistrates  to  administer  oaths,  take  acknowledgments,  &c.,  in  certain 
specified  cases,  in  anywise  affect  what  has  just  been  said  in  regard  to 
Federal  officers  as  such. 

Pausing  to  observe  the  facts  developed  here,  and  the  principles  of  law 
which  arise  from  them,  it  may  now  be  inquired  whether  a  proceeding 
by  habeas  corpus,  even  under  the  provisions  of  the  Act  of  February  5th 
1867, — which  empowers  the  several  Federal  courts,  and  either  of  the 
justices  or  judges  of  such  courts^  to  award  the  writ  in  all  cases  where 
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a  party  is  in  custody  in  violation  of  the  Constitution,  or  of  any  law  of 
the  Unitod  States — is  a  suitable  and  legal  remedy  to  test  the  vaiiditj 
of  the  imprisonment  of  the  petitioner,  and  to  release  him,  if  restraioed 
of  his  liberty  in  contravention  of  the  Constitution  or  laws  of  the  United 
States.  It  will  not  be  questioned  that,  upon  a  cursory  glance  at  this 
cause, — which  is  a  civil  suit,  although  it  be  before  a  judge  instead  uf  a 
court  {Ex  parte  MiUigan,  4  Wall.  1 ;  and  see  Revised  Stats,  sect.  763), 
— even  the  legal  mind  might  be  impressed  with  a  doubt  as  to  the  appiw 
priateness  and  legal  soundness  of  this  summary  interposition.  For  (it 
may  be  said)  thus  to  attempt  to  review  a  final  judgment  of  a  state  tri- 
bunal of  the  highest  original  jurisdiction  in  civil  und  criminal  causes, 
by  a  mode  of  procedure  not  conformable  to  the  ancient  and  regular 
course  heretofore  used  in  the  administration  of  justice  betweeu  state 
courts  and  those  of  the  Union,  would  be  to  authorize  a  Federal  judge  to 
employ  this  writ  as  if  it  were  a  writ  of  error  from  a  superior  to  an  io- 
ferior  tribunal.  Such  views  may  be  plausible,  but  they  do  not  convince ; 
for  it  is  obvious  from  the  language  and  spirit  of  the  act  that  it  was  Dut 
in  the  mind  of  Congress  to  give  it  the  effect  assumed, — to  have  done  so 
would  have  been  to  clothe  a  judge  of  a  Federal  court  with  a  power 
hitherto  unheard  of  in  national  legislation.  If,  however,  it  be  a  legal 
fact  that  the  Superior  Court  of  Randolph  county  had  jurisdiction  of  the 
offence  and  the  offender,  although  the  course  of  the  court  may  have  beeo 
irregular,  and  the  conviction  and  judgment  erroneous,  the  errors  could 
not  be  corrected  by  a  Federal  judge  in  a  proceeding  in  habeas  corpui^ 
or,  by  such  officer,  in  any  other  way  known  to  our  jurisprudence. 

But,  if  the  state  court  did  not  have  jurisdiction  of  the  case,  its  judg- 
ment is  utterly  void,  and  the  petitioner  is  restrained  of  bis  liberty  io 
violation  of  the  Constitution,  and  the  Act  of  1867  affords  a  proper  and 
legal  remedy  to  administer  relief.  If  he  committed  the  crime,  as 
charged  by  the  state  in  the  indictment,  the  act  was  done  within  the 
authority  and  exclusive  jurisdiction  of  the  national  courts;  and,  as  they 
are  the  sole  tribunals  that  could  try  him,  so  they  alone  could  punish  hiai. 
It  follows,  necessarily,  from  what  has  now  been  stated,  that  every  person 
who  infringes  the  criminal  or  penal  laws  of  a  particular  governuent. 
can  be  tried  and  punished  by  that  government  only.  And  it  is  not  Uyo 
strong  an  expression  to  assert  that  it  is  a  fundamental  right  of  every 
citizen  of,  or  person  commorant  within,  the  United  States,  to  be  tried 
by  the  tribunals  of  justice  of  that  sovereign  power  whose  criminal  co*k 
he  has  transgressed ;  and  the  complement  of  this  rule  or  axiom  is,  iui- 
niunity  or  exemption  from  trial  or  punishment  for  that  offence  by  any 
other  government  or  sovereignty.  The  disregarding  of  this  immunity 
has  deprived  the  petitioner  of  his  liberty  in  contravention  of  the  '*  law 
of  the  land  ;"  he  was  proceeded  against  and  condemned  without  ^  due 
process  of  law."  The  fifth  article  of  amendment  of  the  Constitatiou 
declares,  among  other  immunities  from  arbitrary  oppression,  that  no 
**  person  shall  be  deprived  of  life,  liberty  or  property,  without  due  pro- 
cess of  law."  This  bulwark  against  invasion  from  the  General  Govern- 
ment is  extended  by  the  fourteenth  article  of  amendment,  which  forbids 
"  any  state"  to  "  deprive  any  person  of  life,  liberty  or  property,  without 
due  process  of  law."  Mr.  Justice  Johnson,  in  Bank  of  Chhmbia  v 
Okely,  4  Wheat.  235,  in  speaking  of  the  phrase  *'  law  of  the  land." 
which  means  the  same  as  '*  due  process  of  law"  (Cooley  on  Constitutional 
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Liiiiitatioii8^353),  said  that  thene  words  from  Magna  Charta  were  '^  in- 
tended to  secure  the  individual  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the  established  principle  of  pri-* 
vate  rights  and  distributive  justice ;"  an  exposition  which  has  received 
the  unqualified  approval  of  a  jurist  of  the  highest  eminence  :  Id.  355. 

As  collaterally  illustrative  of  the  constitutional  question  as  just  pre- 
sented,  the  fifteenth  chapter  of  title  thirteen  of  the  Revised  Statutes, 
pastim,  and  sections  1778  to  1785  of  Story  on  the  Constitution,  may  be 
referred  to. 

As  the  crime  is  alleged  to  have  been  committed  before  a  United 
States  Circuit  Court  commissioner,  at  a  place  within  the  southern  judicial 
district  of  this  state,  I  am  of  the  decided  opinion  that  the  Federal  courts 
for  that  district  are  the  only  tribunals  that  have  •  cognisance  of  the 
offence  and  jurisdiction  to  try  the  party  offending. 

There  is  another  provision  in  the  Constitution,  directly  pertinent  to 
the  question  involved  in  this  investigation,  and  which  may  be  treated 
either  as  a  distinct  proposition  or  as  a  corollary  to  those  already  invoked. 
A  little  more  than  a  year  anterior  to  the  passage  of  the  amendatory 
Habeas  Corpus  Act  of  1867,  the  thirteenth  article  of  amendment  of  the 
Constitution  was  ratified.  It  ordains  that  **  neither  slavery  nor  invol- 
untary servitude,  except  as  a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the  United  States,  or 
any  place  subject  to  their  jurisdiction." 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  the 
Slaughter  House  Cases,  16  Wall.  12,,  said  :  "  Undoubtedly  while  negro 
slavery  alone  was  in  the  mind  of  the  Congress  ^hich  enacted  the  thir- 
teenth article,  it  forbids  any  other  kind  of  slavery,  now  or  hereafter.  If 
Mexican  peonage  or  the  Chinese  Coolie  labor  system  shall  develop  slavery 
of  the  Mexican  or  Chinese  race  within  our  territory,  this  amendment 
may  safely  be  trusted  to  make  it  void.  And  so  if  other  rights  are  as- 
sailed by  the  states  which  properly  and  necessarily  fall  within  the 
protection  of  these  articles  [thirteenth,  fourteenth  and  fifteenth],  that 
protection  will  apply,  though  the  party  interested  may  not  be  of  African 
descent." 

If,  as  already  observed,  the  United  States  courts  are  the  only  tribu- 
nals that  have  jurisdiction  over  the  offence  and  power  to  punish  the 
offender,  then  the  petitioner  has  not  had  a  trial  under  the  proviMions 
of  the  Constitution  ;  and  it  follows  from  his  imprisonment  under  sen- 
tence of  the  Superior  Court  of  Randolph  county,  that  he  is  held  in 
"  involuntary  servitude  " — a  condition  inhibited  by  the  thirteenth  arti- 
cle, *'  except  as  a  punishment  for  crime  whereof  the  party  shall  have 
beeurduly  convicted." 

Throughout  this  investigation,  the  questions  in  controversy  have 
been  considered  without  any  regard  whatever  to  the  fact  that  the  peti- 
tioner is  of  the  negro  race.  The  proceedings  came  before  me  under 
the  first  section  of  the  amendatory  Habeas  Corpus  Act  of  1867.  And 
where,  in  a  case  like  this — one,  if  I  am  not  in  error,  that  is  fairly  in- 
cluded, as  well  within  the  scope  and  true  meaning  of  the  language  used 
by  Mr.  Justice  Miller,  speaking  of  the  late  amendments  in  the  sen- 
tence last  quoted,  as  within  other  provisions  of  the  Constitution  which 
have  been  applied  to  the  principles  pervading  this  case — the  original  or 
secured  privileges  and  immunities  of  any  person  within  the  United  States, 
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or  any  place  subject  to  their  jurisdiction,  are  invaded,  distinctions  in 
races  become  incommensurable. 

The  petitioner  is  deprived  of  his  liberty  in  contravention  of  the  Cod- 
stitution  and  laws  of  the  United  States,  but  I  decline  to  discharge  him 
absolutely,  for  the  following  causes :  I  am  informed  by  the  United 
States  attorney,  that  an  accusation  stands  against  Bridges  for  the 
identical  crime  charged  in  the  above  indictment,  and  that  this  accusa- 
tion can  be  investigated  by  the  grand  jury  of  the  United  States  Circuit 
Court  for  the  southern  district  of  Georgia,  which  will  be  impannelled 
within  a  few  days;  and  Attorney-General  Hammowl,  of  counsel  for 
respondent,  having  made  application  for  an  appeal  to  the  Circuit  Coart, 
therefore,  Dock  Bridges  will  be  recommitted  by  the  marshal  to  the  jail 
of  Fulton  co'unty,  and  there  remain  until  further  order :  Matter  of  Mn- 
son,  8  Mich.  70  ;  Matter  of  Ring,  28  Cal.  247  ;  Ex  parte  Gibson.  31 
Id.  610 ;  Hurd.  on  Habeas  Corpus  416,  et  seq, ;  Revised  Statutes,  sect. 
763.  Ordered  accordingly. 

The  respondent  appealed  from  this  order  to  the  Circuit  Court. 

Farrow,  United  States  District  Attorney,  and  TkomcUj  for  petitioner; 
cited  and  relied  upon  the  following  authorities :  Act  February  20th 
1812;  Act  of  August  23d  1842;  33d  sect.  Act  of  September  24th 
1789  ;  Act  of  May  31st  1870  ;  United  States  Statutes,  vol.  4,  118,sect. 
13;  Id.  vol.  1,  78,  sect.  11 ;  Revised  Statutes,  sect.  629 ;  United  States 
Statutes,  vol.  16, 142,  sect.  8;  United  States  Constitution,  art.  6,  par.  2; 
Act  of  April  21st  1806  ;  Bouvier  533 ;  Revised  Statutes,  sect.  743;  1 
Wharton's  Crim.  Law  185,  197;  2  Bishop's  Crim.  Law,  sect  987; 
The  People  v.  Kelley.  38  Cal.  145;  State  v.  Pike,  15  N.  H.  83;  State 
V.  Adams,  4  Blackford  146. 

N".  J.  Hammond,  Attorney-General  of  the  state  of  Georgia,  for  res- 
pondent, cited  Acts  of  Congress,  1794,  sect.  1  ;  Crimes  Act  1825,  sects. 
13,  26 ;  Fox  v.  Ohio,  5  How.  421 ;  Act  of  1789,  Bright.  301,  sect  1  j 
1  Wash.  232 ;  1  McAllister  74;  3  How.  103;  5  McLean  92,  100,  174; 
1  Gall.  1 ;  2  Wall,  Jr.,  525 ;  3  Peters  193 ;  The  People  v.  Kelfey,  38 
Cal.  145.  And  he  argued,  inter  alia,  that  the  Habeas  Corpus  Act  of 
Congress,  of  the  5th  of  February  1867,  is  to  amend  said  Act  of  17S9. 
It  simply  ext43nds  the  power  of  the  United  States  courts,  in  habeas  corpus, 
to  persons  restrained  of  liberty  in  violation  of  the  Constitution,  or  any 
treaty  or  laws  of  the  United  States.  See  14  Stats,  at  Large  385. 
Its  terms  seem  not  to  apply  to  cases  where  final  judgment  has  pa8.sed, 
and  the  party  is  imprisoned  in  execution  of  sentence,  and,  if  it  applies 
to  any  new  case  this  amendment  nowhere  repeals  the  proviso  of  the  Act 
of  1789,  and  Mr.  Brightly  under  it  cites  the  cases  from  McAllister's 
Reports,  supra,  as  showing  the  limit  to  the  United  States  authority. 
What  claase  of  the  Constitution  of  the  United  States — ^which  law  or 
treaty  of  the  United  States — is  violated  by  this  prisoner  being  punished 
for  perjury  by  a  state  court? 

Bradley,  J. — Dock  Bridges  was  indicted  in  the  Superior  Court  of 
Randolph  county,  Georgia,  for  perjury  committed  October  22d  1874, 
in  an  examination  before  a  United  States  Commissioner,  under  the  £n- 
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forcement  Act.    The  offence,  though  set  out  accordiog  to  its  circumstan- 
ces, was  charged  to  have  been  committed  against  the  laws  of  Oeorgia; 
but  it  was  obvious  that  it  was  a  crime  against  the  laws  of  the  United 
States  only.     It  was  perjury  committed  in  the  course  of  a  judicial  inves- 
tigation under  the  Acts  of  Congress,  and  was  an  offence  against  the  public 
justice  of  the  United  States.     By  the  revised  statutes  of  the  United 
States,  sect.  5392,  every  person,  who  having  taken  an  oath  before  a  com- 
petent  tribunal,  officer  or  persdn,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,  wilfully  and  con- 
trary to  said  oath,  states  any  material  matter  which  he  does  not  believe 
to  he  true,  is  guilty  of  perjury,  and   shall  be  punished  by  fine  and 
imprisonment,  prescribed  by  the  act,  and  be  thereafter  incapable  of 
giving  testimony  in  any  court  of  the  United  States.     Such  an  offence  is 
exclusively  cognisable  in  the  courts  of  the  United  States.     By  sec.  609 
of  the  revised  statutes,  it  is  declared  that  the  Circuit  Courts  shall  have 
exclusive  cognisance  of  all  crimes  and  offences  cognisable  under  the 
authority  of  the  United  States,  except  when  otherwise  provided,  and 
concurrent  jurisdiction  with  the  District  Courts  of  crimes  and  offences 
cognisable  therein  :  and  by  sect.  711  the  jurisdiction  vested  in  the  courts 
of  the  United  States,  of.  all  crimes  and  offences  cognisable  under  the 
authority  of  the  United  States,  shall  be  exclusive  of  the  courts  of  the 
several  states.    The  validity  of  these'  Acts  of  Congress  is  not  questioned. 
It  would  be  a  manifest  incongruity  for  one  sovereignty   to  punish  a 
person  for  an  offence  committed  against  the  laws  of  another  sovereignty. 
And  whilst  certain  offences,  involving  breaches  of  the  peace,  counter- 
feiting the  public  money,  &c.,  may  be  violations  of  both  Federal  and 
state  laws,  and  punishable  under  both,  perjury  in  a  judicial  proceeding 
is  peculiarly  an  offence  against  the  system  of  laws  under  which  the  court 
is  organized  and  proceeding.     At  all  events,  Congress  has  declared  that 
the  courts  of  the  United  States  shall  have  cognisance,  exclusive  of  the 
state  courts,  of  all  crimes  and  offences  cognisable  under  its  authority. 
Hence  it  was  clearly  in  violation  of  the  laws  of  the  United  States  for 
the  state  court  to  try  and  imprison  the  defendant  for  the  crime  in  ques- 
tion.    The  court  had  no  jurisdiction  of  the  case.     The  proceedings  were 
null  and  void. 

It  is  contended,  however,  that  where  a  defendant  has  been  regularly 
indicted,  tried  and  convicted  in  a  state  court,  his  only  remedy  is  to  carxy 
the  judgment  to  the  court  of  last  resort,  and  thence  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  and  that  it  is  too  late  for  a 
habeas  corpvu  to  issue  from  a  Federal  court  in  such  a  case.  This  might 
be  so  if  the  proceeding  in  the  state  court  were  merely  erroneous;  but 
where  it  is  void  for  want  of  jurbdiction,  habeas  corpus  will  lie:  Ex 
parte  Lange,  18  Wall.  163. 

As  a  general  rule,  when  it  appears  by  a  return  to  a  habeas  corpus 
that  the  prisoner  is  confined  upon  a  regular  charge  and  commitment  for 
a  criminal  offence,  and  especially  if  he  be  confined  in  execution  after  a 
conviction,  he  will  be  at  once  returned  into  custody;  and  to  this 
cautionary  and  conservative  rule  the  fourteenth  section  of  the  Judiciary 
Act  of  1789  provided,  that  the  writ  should  in  no  case  extend  to  prisoners 
in  jail,  unless  where  they  were  in  custody  under  or  by  color  of  the  au- 
thority of  the  United  States,  or  were  committed  for  trial  before  some 
court  of  the  same,  or  were  necessary  to  be  brought  into  court  to  testify. 
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But  the  general  rule  does  not  apply  where  the  order  of  commitment  is 
made  by  a  tribunal  or  officer  having  no  jurisdiction  to  make  it;  and 
the  proviso  of  the  fourteenth  section  of  the  Judiciary  Act  has  been  greatly 
modified.  The  benefit  of  the  writ  may  now  be  had  by  prisoners  in  jail, 
not  only  when  in  custody  under  authority  of  the  United  States,  bat  in 
1833,  when  the  nullification  proceedings  were  adopted  in  South  Caro- 
lina, it  was  extended  to  those  in  custody  for  an  act  done  in  pursaance 
of  a  law  of  the  United  States,  or  of  a  judgment  of  any  of  its  courts; 
in  1842,  when  the  complications  growing  out  of  the  McLeod  case  and 
the  Canada  rebellion  occurred,  it  was  extended  to  foreigners  acting 
under  the  authority  and  sanction  of  their  own  government;  and  in  more 
recent  times  it  has  been  extended  to  all  persons  in  custody  in  violatioD 
of  the  Constitution  or  a  law  or  treaty  of  the  United  States.  The 
present  case  belongs  to  the  last  category,  and  is  relieved  from  the  im- 
pediment to  the  use  of  a  habeas  corpus,  which  formerly  existed  where 
the  prisoner  was  committed  under  state  authority ;  whilst  the  waat  of 
jurisdiction  in  the  state  court  removes  any  impediment  arising  from  the 
general  rule,  which  discountenances  its  use  where  the  prisoner  has  been 
regularly  convicted  and  sentenced. 

The  order  of  discharge  must  be  affirmed. 

Note. — The  prisoner  was  thereupon  discharged,  bat  was  immediatelj  arrested 
upon  a  bench  warrant  from  the  United  States  court  in  Savannah. 
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supreme  court  of  illinois.* 

supreme  court  of  indiana.' 

supreme  court  of  mighiqan.' 

supreme  court  of  ohio.^ 

supreme  court  of  pennsylvania.* 

Arbitration. 

0/  Public  Interest  by  Officer. — Where  the  law  imposes  a  personal 
duty  upon  an  officer  in  relation  to  a  matter  of  public  interest,  he  cannot 
delegate  to  others,  and  therefore  such  officer  cannot  submit  such  mat- 
ters to  arbitration  :  Mann  v.  Richardson,  66  111. 

Assumpsit. 

Parent  and  Child —  Care  and  Support  of  Parent — Implied  Promise  — 
Where  a  parent  resides  in  the  family  of  a  child,  there  is  no  implied 
contract  on  the  part  of  the  parent  to  pay  for  services  rendered,  or  for 

'1  From  Hon.  N.  L.  Freeman,  Reporter  ;  to  appear  in  66  Illinois  Reports. 
<  From  J.  B.  Black,  Esq.t  Reporter ;  to  appear  in  48  Indiana  Reports. 
>  From  Hoyt  Post,  Esq.,  Reporter ;  cases  decided  at  February  and  April  Terms 
1875. 
«  From  £.  L.  De  Witt,  Esq.,  Reporter;  to  appear  in  25  Ohio  Sure  Reports. 
*  From  P.  F.  Smith,  Esq.,  Reporter  5  to  appear  in  76  Penusvlvania  Reports. 
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board,  lodging  or  clothing  supplied  ;  but  a  liability  may  arise  from  an 
express  contract,  or  a  contract  to  pay  may  be  inferred  from  circum- 
stauces.  The  relationship  rebuts  the  presumption  which  exists  in  other 
cases  that  compensation  was  intended,  and  the  circumstances  must  bo 
such  as  to  overcome  the  presumption  which  arises  from  the  relationship 
of  the  parties :  Smith  et  al,  y.  J)enman,  48  Ind. 

Work  ami  Labor. — Where  one  has  entered  into  a  special  contract  to 
perform  work  for  another,  and  has  done  the  work,  but  not  in  the  time 
or  manner  stipulated  by  the  contract,  if  the  work  done  is  accepted  and 
used  by  the  other  party,  the  latter  is  answerable  to  the  amount  he  is 
benefited  upon  an  implied  promise  to  pay  for  the  value  he  has  received  : 
Adams  v.  Oosby,  48  Ind. 

By  the  terms  of  a  special  building  contract  payment  for  work  and 
materials  was  to  be  made  only  on  the  presentation  of  the  architect's 
certificate  of  the  quality  and  value  of  the  work  done  and  materials  fur- 
nished in  accordance  with  the  contract ;  suit  was  brought  by  the  con- 
tractor, not  on  the  special  contract,  but  on  a  quantum  meruit.  Hefd^ 
that,  to  maintain  such  suit,  it  was  not  necessary  to  procure  a  certificate 
from  the  architect :  Id. 

Waiver  of  Tort — Pleading. — Melick  employed  Satterlec  to  saw  logs 
into  lumber  \  Satterlee  delivered  to  Melick  less  lumber  than  the  logs 
produced ;  there  was  no  evidence  of  conversion  by  Satterlee.  Hehf^ 
that  Melick  could  not  recover  in  assumpsit  on  the  common  counts  for 
the  deficiency :  Satterlee  v.  Melick,  76  Pa. 

The  court  charged  :  that  as  bailee,  Satterlee  was  bound  to  exercise 
such  care  of  the  property  as  a  prudent  man  takes  of  his  own  property, 
and  if  for  want  of  it  the  lumber  was  lost,  he  would  be  liable ;  that  the 
deficiency  made  ^  primd,  facie  q^aq  and  put  Satterlee  on  proof  of  care. 
Held  to  be  error,  the  action  not  being  in  case  and  there  being  no  count 
on  a  contract  to  keep  as  bailee :  Id. 

Generally  where  there  is  evidence  of  conversion  by  a  wrongdoer,  the 
plaintiff  may  waive  the  tort  and  sue  in  assumpsit :  Li. 

To  recover  in  such  case  on  a  count  for  goods  sold,  &c.,  there  must  be 
fraud  or  unfair  dealing,  or  other  circumstances  from  which  an  implica- 
tion may  arise  under  such  a  count :   Id, 

Bailment. 

Degree  of  Care. — A  bailee  taking  a  carriage  to  repair  for  pay,  is  only 
held  to  the  exercise  of  ordinary  care,  as  the  contract  in  such  case  is  one 
of  mutual  benefit,  and  when  such  carriage  is  destroyed  by  a  fire  which 
no  ordinary  prudence  could  guard  against  or  prevent,  the  bailee  will  not 
be  responsible  for  the  loss,  even  though  he  was  detaining  the  same  for 
indebtedness  of  the  owner  to  him  :  Rrnsell  v.  Koehlery  66  III. 

Barratry.     See  Insurance^ 

Bills  and  Notes.     See  Partnership. 

Note  for  Patent  Eight.— -The  Act  of  May  4th  1869,  regulating  the 
execution  and  transfer  of  notes  "  given  for  patent  rights,"  relates  only 
to  the  instruments  named  in  the  act,  when  given  for  an  interest  in  the 
invention,  secured  to  a  patentee  by  letters  patent,  and  does  not  include 
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in  its  provisions  negotiable  paper  given  for  machines  built  under  letters 
patent,  nor  negotiable  paper  given  to  secure  the  agency  to  sell  machioes 
so  built,  in  certain  specified  territory :  State  of  Ohio  v.  Peck,  25  Ohio. 

Payable  in  Bank  — Innocent  Holder — Fraudulent  Representations. — 
In  an  action  by  an  innocent  endorsee  on  a  note  payable  in  a  bank  in  this 
state,  it  is  no  defence  that  the  execution  of  the  note  was  procured  bj 
'  fraudulent  representations :  Strough  et  al.  v.  Gear  el  al.,  48  Ind. 

Where  a  note  payable  in  a  bank  in  this  state,  and  an  agreement  bj 
which  the  note  was  payable  on  conditions,  were  executed  at  the  same 
time,  and  the  agreement  was  not  attached  to  or  so  referred  to  in  the 
note  as  to  be  a  part  of  it,  and  the  payee  endorsed  the  note  to  a  party 
who  had  no  knowledge  or  notice  of  the  agreement,  and  subsequently  the 
payee  fraudulently  substituted  for  said  agreement  another  without  con- 
ditions :  Hdd,  that  the  subsequent  fraud  of  the  payee  did  not  destroy 
or  impair  the  immunity  which  attached  to  commercial  paper  in  the  hands 
of  the  bond  fide  holder  :  Id. 

Where  a  note  provided  for  the  payment  of  "  attorney's  fees  of 

per  cent,  if  suit  be  instituted  on  the  note  :"  Held,  that  the  note  was 

payable  with  reasonable  attorney's  fees,  and  that  "  of per  cent," 

was  surplusage  :  Id, 

Fraud  in  Procuring  Signature. — Onelessness  of  Maker. — Rights  of 
Innocent  Endorsee. — Where  the  maker  of  a  promissory  note,  negotiable 
and  payable  at  a  bank  in  this  state,  was  induced  by  the  fraud  and  cir- 
cumvention of  the  payee  to  sign  his  name  to  such  not«  when  hehonestlj 
supposed  and  believed  that  he  was  executing  a  paper  of  an  entirely  dif- 
ferent character,  and  had  no  intention  to  sign  a  note  :  Heid^  that  the 
maker  was  liable  to  a  bond  fide  endorsee  for  value,  if  he  was  guilty  of 
negligence  in  failing  to  use  reasonable  care  to  inform  himself  of  the  con- 
tents of  the  paper  so  signed  by  him  :  Nebeker  et  al.  v.  Cuisinger  et  al, 
48  Ind. 

When  a  man,  who  can  without  difficulty  read,  executes  a  negotiable 
note  without  reading  it,  trusting  to  the  party  to  whom  it  is  executed  for 
a  statement  of  its  contents,  or  trusting  to  the  reading  of  i£  by  the  latter, 
there  being  no  substantial  reasons  shown  for  not  reading  it  himself,  he 
is  guilty  of  negligence  :  Id. 

Material  Alteration. — Suit  on  a  promissory  note,  payable  in  a  bank  in 
this  state  six  months  after  dat<e,  or  before  if  made  out  of  the  sales  of 
certain  machines  named,  and  having  a  condition  annexed  thereto  that 
the  same  was  not  to  be  paid  if  sales  of  said  machines  were  not  made 
equal  to  the  amount  of  the  note  within  the  time  limited  for  the  pay- 
ment thereof:  Heldy  that  if,  after  signing  and  delivery,  without  the 
knowledge  or  consent  of  the  maker,  the  condition  was  taken  from  the 
note,  this  was  a  material  alteration  :  Cochran  et  al,  v.  Nebeker  et  al, 
48  Ind. 

The  fact  that  such  promissory  note  was  payable  at  a  bank  in  this 
state  did  not  make  the  maker  liable  upon  it,  as  thus  altered,  in  an  ac- 
tion thereon  by  an  endorsee  :  Id. 

When  an  instrument  is  altered  afler  its  execution,  it  will  be  presumed, 
until  the  contrary  is  shown,  that  the  alteration  was  made  by  the  party 
claiming  under  it,* or  by  one  under  whom  he  claims;  and  it  is  not  ne- 
cessary, in  an  answer  setting  up  that  an  instrument  sued  on  hai>  been 
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altered,  to  allege  that  it  was  altered  by  the  party  claiming  under  it,  or 
by  one  under  whom  he  claims :  Id. 

When  the  8i{i;ning  and  delivery  of  an  instrument  sued  on  are  admitted, 
but  it  is  claimed  in  answer  that  it  has  been  altered  in  a  material  part, 
the  burden  is  on  the  defendant  to  prove  its  material  alteration  :  Id, 

CHUaCH.     See  Equity. 

Common  Carrier. 

Reshipment  of  Freight. — A  common  carrier  who  undertook  to  trans- 
port freight  by  steamer  to  a  designated  point,  but  terminated  his  voyage 
at  an  intermediate  port,  and  rcshipped  such  freight  on  the  steamer  of 
another  carrier,  was  liable  to  the  owner  for  the  loss,  where  the  second 
carrier  could  not  find  the  consignee  at  the  place  where  the  freight  was 
to  be  delivered,  and,  because  there  was  no  safe  place  of  storage  there, 
returned  it  to  the  port  where  the  reshipment  was  made,  and  there  stored 
it  in  a  proper  warehouse,  which  with  the  freight,  was  soon  afler  acci- 
dentally destroyed  by  fire :   Hie  Green,  dsc.j  Co.  v.  Marshall^  48  Ind. 

When  a  delivery  cannot  be  made  at  the  point  of  destination,  such 
prudent  care  of  the  goods  and  their  diligent  and  safe  delivery,  with 
notice  to  the  consignee  or  owner,  as  best  comports  with  the  interests  of 
the  owner,  according  to  the  circumstances,  will  excuse  the  carrier ;  but 
it  devolves  on  the  carrier  to  allege  and  prove  such  matter  of  excuse :  Jd, 

Exception  to  LiahUity  of. — The  strict  rule  of  the  carrfer's  responsi- 
bility as  an  insurer  is  subject  to  the  important  qualification,  that  if  the 
owner  of  the  goods  is  guilty  of  any  fraud  or  imposition  in  respect  to  the 
carrier  as  by  concealing  their  nature  or  value,  or  where  he  deceives  the 
carrier  by  his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no 
value,  he  cannot  hold  the  carrier  liable  for  the  loss  of  the  goods  :  C.  dh 
A.  Railroad  Co.  v.  Shea,  66  Ills. 

Contract. 

Against  Public  Policy. — A  contract  by  one  physician  with  another, 
whereby  the  latter  takes  the  office  of  the  former  for  a  given  term,  and 
is  CO  practise  medicine  in  the  name  of  the  former,  to  personate  him 
when  applied  to  by  patients  requiring  medical  treatment,  and  to  prescribe 
for  them  in  his  name,  is  contrary  to  public  policy  and  will  not  be  en- 
forced :  Jerome  v.  Bigelow,  66  Ills. 

Covenant.     See  Easement ;   Vejidor. 

Criminal  Law.     See  Evidence. 

Murder — Evidence. — When  two  persons  are  murdered  at  the  same 
time  and  place,  under  circumstances  evidencing  that  both  murders  were 
committed  by  the  same  person,  and  were  part  of  the  same  transaction, 
&'c.,  evidence  as  to  the  circumstances  of  the  murder  of  one  is  admissi- 
ble on  the  trial  for  the  murder  of  the  other :  Brown  v.  ComTnontcealth, 
76  Pa. 

On  a  trial  for  murder,  there  was  evidence  that  the  defendant  had  in 
his  possession  coin  at  a  time  when  specie  payments  were  suspended ) 
that  the  murdered  man  was  living  in  a  place  where  there  was  no  safe 
deposit  for  money ;  under  these  circumstances  evidence  was  admissible 
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that  the  murdered  man  had  received  a  quantity  of  coin,  although  seTeral 
years  before :  Id. 

In  order  to  establish  identity,  evidence  that  the  witness  gave  testi- 
mony in  a  prosecution  against  prisoner  for  another  murder,  and  that  he 
recognised  him  as  the  person  from  whom  he  purchased  coin  the  moro- 
ing  after  the  murder,  was  properly  admitted  without  producing  the 
record  of  the  prosecution  :  Jd, 

A  prisoner  confined  in  the  jail  with  the  defendant,  testified  that  he 
held  a  conversation  with  the  defendant  through  the  soil-pipes,  in  which 
defendant  confessed  his  guilt,  and  that  the  witness  knew  it  was  the  de- 
fendant from  his  voice.  Held^  that  the  testimony  was  admissible;  its 
weight  was  for  the  jury :  Id. 

The  court  charged  the  jury,  that  they  might  acquit  the  prisoner  or 
find  him  guilty  of  murder  in  the  first  or  second  degree,  and  state  the 
degree  in  their  verdict.  Held^  that  it  was  not  error  to  omit  instructiog 
the  jury  on  the  subject  of  manslaughter,  no  instruction  having  been 
asked  as  to  that :  Id. 

It  is  not  error  in  the  court  to  omit  instructing  a  jury  on  the  abstract 
principle,  that  on  an  indictment  for  murder,  there  may  be  a  eonvictioa 
for  manslaughter :  Id. 

Custom. 

Coextensive  with  State. — No  particular  custom,  unless  it  is  coexten- 
sive with  the  fitate,  should  be  allowed  to  affect  a  general  law  :  Sjpean  et 
al.  V.  Ward  e£  a/.,  48  Ind. 

Debtor  and  Creditor. 

Assignment  for  Benefit  of  Creditors. — Middleton,  the  owner  of  iron- 
works, being  hopelessly  insolvent,  by  deed  reciting  that  by  an  assign- 
ment for  his  creditors,  or  by  proceedings  in  bankruptcy,  his  creditors, 
except  mortgage- creditors,  could  not  hope  to  receive  anything  from  hia 
estate,  but  believing  that  if  his  creditors  would  take  his  ironworks,  &c , 
and  work  them,  his  debts  might  be  paid,  &c.,  transferred  all  his  estate  to 
Light  and  his  successors  who  might  be  elected  by  his  creditors,  in  trust 
to  carry  on  the  ironworks,  and  manufacture  and  sell  the  iron  so  loDg  as 
the  creditors  might  determine  it  to  be  their  interest  to  do  so,  and  until 
the  debts  should  be  paid,  and  when  the  creditors  should  determine,  to 
convert  the  estate  into  money  and  distribute  it  amongst  them,  &c.  The 
trustee  took  the  estate  under  the  deed,  advanced  money  and  made  a 
large  quantity  of  iron  at  the  furnaces  of  the  assignor.  Held.,  that  this 
being  the  product  of  the  capital  and  labor  of  the  trustee,  a  judgment- 
creditor  of  the  assignor,  who  did  not  assent  to  the  arrangement,  coold 
not  seize  the  iron  so  made  on  an  execution  on  his  judgment:  Peters y. 
Light  et  al,  76  Pa. 

The  property  assigned  enured  to  the  benefit  of  all  the  credit4>T5,  in 
proportion  to  their  claims,  which  would  not  be  invalidated  by  any  at- 
tempted preference :  Id. 

The  stipulation  that  the  trustees  should  manufacture  iron  so  long  as 
the  creditors  should  determine  it  was  their  interest  to  do  so,  was  void 
as  against  non-assenting  creditors  :  Id. 

Such  stipulation  did  not  hinder  or  delay  creditors ;  they  coald  sell 
the  assigned  property  as  if  the  assignment  had  not  been  made :  Jd. 
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Easement. 

Water  Privilege. — If  a  miller  purchase  a  water  privilege,  or  portion 
of  water-power,  without  any  portion  of  the  bed  of  the  stream,  ho  will 
gain  an  incorporeal  hereditament  or  easement.  And  the  capacity  of 
covenants  in  a  deed  to  run  with  incorporeal  hereditaments  is  the  same 
as  it  is  with  those  which  are  corporeal  :  Sterling  Hydraulic  Co.  v.  Wll- 
Hams  J  66  Ills. 

Equity. 

Injunction  to  restrain  the  Pastor  of  a  Church  from  officiating. — Upon 
a  bill  filed  by  the  trustees  of  an  independent  church  to  restrain  their 
pastor  from  longer  officiating  as  such,  it  appeared  that  one  of  the  cus- 
toms of  the  church  was  to  elect  a  pastor  every  year,  and  the  defendant 
had  several  time  been  so  elected,  and  at  the  last  election  by  the  church 
and  society  voting  together.  After  this  election  the  church  session 
and  the  trustees  decided  not  to  retain  him  )  they  claiming  that  they  had 
the  sole  power  to  employ  a  pastor,  bat  the  latter  refused  to  leave. 
HeUi,  that  the  facts  and  circumstances  were  not  such  as  to  justify  the 
interference  of  a  court  of  equity,  it  appearing  that  the  pastor  remained 
in  obedience  to  the  vote  of  the  majority  of  the  society,  whose  wishes, 
according  to  the  usages  of  the  church,  should  control :  Trustees  of  Inde- 
pendent Pres.  Church  v.  Proctor,  66  Ills. 

Estoppel. 

Bg  Pleadings. — Where  a  defendant  of  full  age,  by  the  pleadings  ex- 
pressly or  by  implication  assents  to  the  execution  of  a  contract  as  set  out 
in  the  bill,  the  court  may  give  effect  to  such  consent  by  its  decree, 
and  such  defendant  will  not  be  permitted  to  retract  the  assent  upon 
error,  or  insist  the  contract  waa  not  as  set  out :  Cronlc  v.  Trumlie^  66 
Ills. 

Evidence. 

Photograph. — On  the  trial  of  an  indictment  for  the  murder  of"  Goss 
alias  Wilson,"  a  photograph  of  Goss,  testified  to  be  like  a  mutilated  body 
found,  was  evidence  to  be  submitted  to  the  jury,  that  the  body  was  that 
of  Goss:    Udderzookv.  The  Commonwealth^  76  Pa. 

Photography  is  to  be  judicially  recognised  as  a  proper  means  of  pro- 
ducing correct  likenesses :  Id. 

A  mutilated  body,  whose  face  was  discolored  and  swollen,  was  found, 
having  been  buried  apparently  for  some  days ;  the  witness  who  found 
it  had  never  seen  the  person  before.  He  might  testify  that  the  face 
resembled  a  photograph  of  a  person  alleged  to  be  the  one  found ;  the 
question  whether  the  witness  could  identify  it,  was  for  the  jury :  Id. 

Goss  having  been  a  man  in  the  habit  of  becoming  intoxicated,  proof 
that  a  man  called  *^  Wilson  **  had  the  same  habits  was  evidence  for  the 
jury  on  the  question  as  to  Wilson  and  Goss  being  the  same  person  :  Id. 

Frauds,  Statute  of.     See  Husband  and  Wife  ;  Partnership. 

Sale  of  Good-will — Agreement  not  to  carry  on  same  Business. — An 
agreement  by  the  lessor  to  let  the  lessee  have  the  good-will  of  a  business, 
aud  that  the  lessor  will  abstain  from  carrying  on  a  like  business  in  the 
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same  locality  for  a  period  of  five  years,  is  within  the  Statute  of  Frauds, 
and  voidable  if  not  in  writing :   GotUchalk  v.  Witter,  25  Ohio. 

Where  a  lessee  brought  his  action  on  such  an  agreement,  seeking  to 
enjoin  the  lessor  from  its  violation,  and  to  recover  damages  for  ita 
breach,  and  upon  demurrer  to  a  plea  by  the  lessor  that  the  agreemeDfe 
was  not  in  writing,  and  therefore  void,  the  court,  on  hearing,  overruled 
the  demurrer,  and  disiniesed  the  petition  :  Held,  that  this  action  aod 
proceeding  were  no  bar  to  a  future  action  by  the  lessee  to  rescind  the 
contract,  and  recover  back  the  consideration  given  for  the  agreement: 
Id 

Husband  and  Wife. 

Wife  8  Separate  Deed  void. — A  wife  made  a  deed  for  real  estate  which 
she  owned,  her  husband  not  joining  in  it;  his  consent,  not  given  in  the 
manner  and  form  required  by  the  statute,  was  of  no  effect,  and  after  her 
death  he  could  recover  the  land  as  tenant  by  the  curtesy :  Houck  ei  al 
V.  Eitter,  76  Pa. 

Evidence  that  the  grantee  of  the  wife  held  a  note  against  the  hus- 
band, which  was  given  to  her  as  the  consideration  for  the  land,  was  in- 
admissible in  ejectment  for  the  laud  by  the  husband  after  the  wife's 
death  :  Id. 

Statute  of  Frauds. — Contract  in  consideration  of  Marriage. — A  wife 
obtained  a  divorce  from  her  husband  and  also  a  judgment  for  alimoDj. 
Afterward  the  parties  remarried,  the  judgment  being  unpaid.  They 
were  again  divorced,  and  alimony  was  granted  the  wife  a  second  time. 
The  husband,  after  the  second  divorce,  filed  his  complaint  to  enjoin  the 
collection  of  the  first  judgment,  on  the  grounds,  first,  that  the  judgment 
plaintiff  agreed,  in  consideration  that  he  would  remarry  her,  she  woald 
release  said  judgment;  second,  that  the  judgment  was  satisfied  by  the 
second  judgment  for  alimony,  the  court  having  then  made  a  thorough 
investigation  of  his  ability  to  pay.  Held,  that  the  promise  to  release 
the  first  judgment  in  consideration  of  the  remarriage  was  void  by  the 
Statute  of  Frauds,  because  not  in  writing.  Held,  also,  that  there  was 
nothing  in  the  second  ground  inconsistent  with  the  idea  that  the  defend- 
ant  was  liable  upon  the  first  judgment:  Brenner  v.  Brenner  et  al,  48 
Ind. 

Insurance. 

Fire  by  GoUision — Barratry. — A  policy  of  insurance  on  a  steamboat 
against  loss  by  fire  only,  covers  a  loss  by  fire  caused  by  collision  where 
collision  is  not  excepted,  by  the  terms  of  the  policy,  from  the  risk 
named  :   Germania  Ins.  Co.  v.  Slierlock,  26  Ohio. 

Where  the  conduct  of  a  pilot  results  in  injury  to  the  owner  of  the 
vessel,  but  is  free  from  fraud,  gross  negligence,  and  wilful  violation  of  a 
known  positive  law,  he  is  not  guilty  of  barratry  within  the  rule  of  mari- 
time or  insurance  law  :  Id. 

Total  Loss — Negligence. — Where  a  steamboat,  injured  at  or  near  its 
home  port  by  a  peril  insured  against,  remains  in  specie,  the  assured 
cannot,  without  abandoning  the  vessel  to  the  underwriter,  claim  indem- 
nity as  for  a  total  luss,  although  the  cost  of  repairing  the  vessel  may  ex- 
ceed its  value  when  repaired  :   Globe  Ins.  Co.  v.  Sherlock,  25  Ohio. 

The  rule  that  an  insurer  who  has  paid  the  loss  resulting  from  a  peril 
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iDsured  against,  may  be  sabrogated  to  all  the  claims  whioh  the  insured 
may  have  against  any  person  by  whose  negligence  the  injury  was  caused, 
does  not  apply  in  a  case  where  the  injury  was  caused  by  the  negligence 
of  the  insured  himself.  But  if  the  loss  was  caused  by  the  wilful  or 
fraudulent  act  of  the  insured,  the  same  may  be  set  up  as  a  defence  to  an 
action  on  the  policy,  whether  the  subject  of  the  insurance  has  been 
abandoned  to  the  insurer  or  not :  Id, 

Judgment. 

Jurisdiction — Civtl  War, — The  existence  of  the  late  civil  war  and  the 
President's  proclamation  issued  in  pursuance  of  an  Act  of  Congress, 
prohibiting  all  commercial  intercourse  between  the  citizens  of  the  rebel- 
lious and  those  of  the  loyal  states,  did  not  suspend  the  operation  of  our 
statutes  authorizing  the  prosecution  of  suits  against  non-resident  defend- 
ants domiciled  in  the  rebellious  states,  in  respect  to  their  property  situ- 
ate in  this  state,  by  publication  of  notice,  so  as  to  deprive  the  courts  in 
such  cases  of  all  jurisdiction  :  Seymour  v.  Bailey,  66  Ills. 

Landlord  and  Tenant. 

LeoMe  on  Shares. — In  the  case  of  a  leasing  for  a  share  of  the  crops 
raised,  to  be  divided  after  the  same  is  gathered,  the  title  to  tho  whole 
of  the  crop  raised  will  be  that  of  the  tenant  until  divided  and  possession 
given ;  and  afler  the  levy  of  an  execution  against  the  tenant,  an  agree- 
ment between  him  and  the  landlord  that  the  latter  shall  receive  his 
share  in  the  field,  will  not  be  allowed  to  defeat  the  levy,  nor  give  the 
landlord  the  right  to  maintain  replevin  :  Sargent  v.  Oourrier,  66  Ills. 

Limitations,  Statute  of. 

Suspension  by  War. — The  fact  of  inaccessibility  or  inability  to  sue 
seems  to  be  the  true  reason  why  statutes  of  limitation  are  suspended 
during  a  time  of  war.  The  disability  to  sue  which  attaches  to  the  char- 
acter of  alien  enemy,  continues  only  while  the  party  is  abiding  in  his 
own  country.  Therefore,  if  a  party  residing  in  a  seceding  state  at  the 
commencement  of  the  late  hostilities,  should  voluntarily  leave  his  state 
and  go  into  a  foreign  state  or  come  to  this  state,  it  would  seem  that  his 
disability  to  sue  would  cease  :  Seyrnour  v.  Bailey,  66  Ills. 

Neglioenoe.    See  Railroad. 

Physician, — Neglect  of  Orders  by  Patient. — A  surgeon  assumes  to  exer- 
cise the  ordinary  care  and  skill  of  his  profession,  and  is  liable  for  in- 
juries resulting  from  his  failure  to  do  so ;  yet  if  his  patient  neglects  to 
obey  the  reasonable  instructions  of  the  surgeon,  and  thereby  contributes 
to  the  injury  complained  of,  he  cannot  recover  for  such  injury :  Geisel- 
man  v.  Scott.,  25  Ohio. 

The  information  given  by  a  surgeon  to  his  patient  concerning  the 
nature  of  his  malady,  is  a  circumstance  that  should  be  considered  in 
determining  whether  the  patient,  in  disobeying  the  instructions  of  the 
surgeon,  was  guilty  of  contributory  negligence  or  not :  Id, 

Failure  to  keep  Stream  dear. — Baching  Water  on  Neighbor, — Plain- 
tiff owned  land  above  defendants'  dam,  which  ordinarily  did  not  back 
the  water  on  plaintiff  *s  land  ;  in  latter  years  a  peculiar  grass  commenced 
growing  in  this  dam  about  February  of  each  year,  which  obstructed  the 
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water,  and  in  consequence  it  flowed  back  on  plain tiflTs  land  ;  about  Jane 
the  grass  broke  off  and  ceased  to  impede  the  current.  The  court  below 
charged  that  if  accumulations  of  dirt,  &o.,  in  the  dam  caused  the  growth 
of  the  grass,  the  defendants  would  be  liable  as  if  the  obstruction  had 
been  caused  by  dirt,  &c.,  alone ;  but  if  the  grass  would  have  grown  to 
the  same  extent  and  caused  the  same  injury,  &c.,  in  the  channel  if  there 
had  been  no  dam  or  accumulation  of  dirt,  &c.,  he  would  aot  be  liable. 
HeUJy  to  be  correct :  Knoll  v.  Light  ct  aZ,  76  Penn. 

If  the  growth  of  the  grass  was  not  occasioned  by  any  act  or  negli- 
gence of  the  defendants,  and  was  the  result  of  natural  causes  over 
which  he  had  no  control,  he  would  not  be  liable  for  injury  therefrom  to 
the  plaintiff,  although  the  obstruction  was  on  the  defendants'  own  land : 
Id. 

There  is  no  liability  for  an  injury  arising  from  natural  causes  or  an 
act  of  Providence,  if  there  be  no  concurring  negligence  :  Id. 

The  plaintiff,  if  injured  by  the  grass,  had  the  right  to  enter  upon  de- 
fendants' laud  and  remove  it :  Id. 

Nuisance.     See  Negligence. 

Remedy  in  Equity — Separate  Plaintiffs — Acquiescence^— Similar  Nvi- 
sances  in  Vicinity. — The  complainants,  being  nineteen  separate  owners 
and  occupants  of  valuable  residences  in  a  small  specified  district  in 
Detroit,  substantially  used  for  dwellings,  united  in  a  complaint  against 
defendant  in  which  they  maintained  that  he  uses  certain  premises  he  oc- 
cupies near  by,  on  Woodbridge  street,  in  such  manner  as  to  be  a  nuisance, 
and  specially  and  greatly  injurious  to  them  in  property,  comfort  and 
health.  His  business  was  that  of  forging,  and  the  nuisance  complained 
of  was  the  smoke  and  soot  from  bituminous  coal  and  the  noise  and  jar 
caused  by  the  use  of  a  heavy  steam-hammer.  Complainants  prayed  for 
an  injunction,  which  was  decreed  by  the  court  below.  It  was  objected 
that  the  case  is  not  rightly  constituted,  since  the  complainants  are  sepa- 
rate owners  with  distinct  property  interests,  but  it  should  be  broQ<rbt 
by  the  attorney -general.  Held^  That  this  objection  is  not  maintainable; 
that  the  rights  asserted  are  alike,  and  the  grievance  complained  of  has 
one  source  and  operates  in  the  same  general  manner  against  the  rights 
of  all  the  complainants,  and  to  sustain  this  objection  would  be  to  sacrifice 
substance  to  useless  form  :  Robinsonet  al.  v.  Baugh^  S.  C.  Mich. 

It  was  objected  that  the  bill  should  have  been  verified  by  oath,  ffeid. 
That  as  the  bill  was  framed  only  as  a  mere  pleading,  and  not  for  use  in 
obtaining  a  preliminary  injunction,  the  only  relief  contemplated  being 
such  as  would  be  granted  on  final  hearing,  no  verification  of  it  was  re- 
quired :  Id. 

It  was  insisted  that  a  trial  at  law  was  a  necessary  prerequisite  before  a 
suit  in  equity  could  be  brought.  Held^  That  this  position  is  not  correct ; 
that  the  statutes  (Comp.  L.  §  6377)  giving  jurisdiction  in  equity  in 
matters  concerning  nuisances,  confer  it  in  all  cases  where  there  is  not 
a  plain,  adequate  and  complete  remedy  at  law,  and  that  no  adequate 
remedy  at  law  exists  for  such  a  grievance  as  this  :  Id. 

Defendant  also  urged  that  some  of  the  complainants  had  establishments 
near  by  which  were  liable  to  objections  similar  to  those  made  against  hi^, 
and  that  he,  therefore,  ousjht  not  to  be  enjoined  at  their  instance. 
Held,  That,  assuming  the  fact  to  be  as  supposed,  it  affords  no  valid 
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excuse  for  bim ;  it  neither  lessens  his  wrong  nor  disables  the  com- 
plaioaDts  from  making  legal  complaint  of  it. 

It  was  urged  that  complainants  had  so  far  acquiesced  in  defendant's 
operations  as  to  preclude  them  from  enjoining  him.  Held,  That  as  bis 
operations  which  were  objected  to  were  only  commenced  two  years  before 
the  suit,  and  the  large  hammer  was  not  purchased  until  a  year  later,  and 
complaint  was  made  to  the  common  council  and  to  defendant  personally 
before  suit,  this  point  was  not  sustainable  :  /(/. 

It  was  also  specified,  as  a  ground  of  defence,  that  there  were  several 
other  establishments  in  the  vicinity,  which  were  specified,  that  were 
claimed  to  be  as  detrimental  as  that  of  defendant.  Held,  That  this  is  no 
excuse  for  defendant ;  that  where  nuisances  are  maintained  by  separate 
owners  they  must  be  proceeded  against  separately,  and  that  it  is  of  no 
legal  consequence  that  prosecution  is  carried  on  against  only  one  at  a 
time :  Id. 

Officer.    See  Arhitration, 

Parent  and  Child.    See  Assumpsit. 

Partnership. 

Contract. — Statute  of  Frauds. — A  parol  agreement,  made  by  one  who 
has  purchased  the  interest  of  a  partner  in  the  partnership  property,  to 
pay,  as  a  part  of  the  consideration  for  the  property  purchased,  one-half 
of  the  debts  of  the  old  partnership,  may  be  enforced  against  such  pur- 
chaser by  the  holder  of  a  note  made  by  the  members  of  the  old  firm . 
Such  agreement  is  not  within  the  Statute  of  Frauds  :  Haggerty  v.  John- 
ston,  48  Ind. 

Death  of  one. — ^The  death  of  a  partner  is  ipso  facto,  from  the  time  of 
the  death  a  dissolution  of  the  partnership,  however  numerous  the  asso- 
ciation may  be.  But  a  community  of  interest  still  exists  between  the 
survivors  and  the  representatives  of  the  deceased  partner,  and  the  latter 
have  a  right  to  insist  on  the  application  of  the  joint  property  to  the  pay- 
ment of  the  joint  debts,  and  a  due  distribution  of  the  surplus.  So  long  as 
these  objects  remain  to  be  accomplished,  the  partnership  may  be  con- 
sidered as  having  a  limited  continuance  :  Nelson  v.  Hayner,  66  Ills. 

In  equity  the  surviving  partners  are  treated  as  trustees,  with  the  fidu- 
ciary relation  existing  between  them  and  the  representatives  of  the 
deceased  partner,  of  trustees  to  cestuis  que  trust.  If  the  surviving 
partner  does  not  account  in  a  reasonable  time,  a  court  of  chancery  will 
grant  an  injunction  to  restrain  him  from  acting,  and  appoint  a  receiver 
and  direct  the  account  to  be  taken  :  Id. 

Grounds  for  dissolving. — It  is  not  for  every  act  of  misconduct  on  the 
part  of  one  partner  that  a  court  of  equity,  at  the  instance  of  the-  other, 
will  dissolve  the  partnership  and  close  up  the  affairs  of  tho  company : 
Ca*h  V.  Eamshaw,  66  Ills. 

To  justify  such  an  extraordinary  interposition  a  strong  and  clear  case 
must  be  made  out  of  positive  and  meditated  abuse.  For  minor  miscon- 
duct or  grievances  involving  no  permanent  mischief,  a  Court  of  Equity 
will  ordinarily  go  no  further  than  to  act  upon  the  faulty  partner  by 
way  of  injunction.  The  fact  of  loss  occurring  to  the  firm  through  mere 
error  of  judgment  of  the  partner  is  not  sufficient  cause  for  a  dissolution 
of  the  partnership :  Id. 
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Negotiahh  Paper  in  Firm  Name — Presumption  of  Partner's  Author- 
ity — Burden  of  Proof. — CamcroD  sued  plaintiffs  in  error  on  two  promiji- 
8ory  notes  signed  John  Carrier  &  Co.    The  declaration  counted  specially 
on  each  note,  and  also  contained  tlie  general  counts  with  copies  of  the 
notes.     Each  special  count  averred  that  the  defendants  were  copartners 
doing  business  under  the  firm  name  of  John  Carrier  &  Co.     The  plea 
was  the  general  issue,  and  an  affidavit  of  John  Carrier  was  filed  and 
served  to  preclude  its  being  taken  as  admitted  that  the  notes  were 
firm  transactions  or  obligatory  upon  any  one  but  the  signer  himself.    The 
firsC  question  presented  is  whether  the  plaintiff  was  required,  in  order 
to  make  out  a  primd  facie  case  to  show  in  the  outset  that  Carrier  had  ex- 
press authority  to  make  notes  generally  or  to  make  the  notes  in  suit  in 
the  firm  name,  or  that  the  copartnership  was  of  the  class  in  respect  to 
which  such  authority  is  presumed,  or  that  its  course  of  business  had 
been  such  as  to  imply  authority,  or  that  the  signing  by  Carrier  had  been 
approved  or  ratified.     Beld,  that  when  a  member  of  a  firm  gives  a  note 
in  the  firm  name  the  presumption  is  that  it  is  given  for  a  partnership 
purpose,  and  the  burden  of  proof  is  on  the  copartnership  to  show  the 
contrary;  that  a  plaintiff  is  not  required  in  the  first  instance,  in  order 
to  maintain  his  part  of  the  issue  on  a  count  setting  up  an  express  con- 
tract, to  give  express  evidence  of  matters  neither  alleged  nor  required 
to  be  alleged  in  the  count,  and  that  in  a  count  by  an  endorsee  against 
copartnership  makers  it  is  not  necessary  to  specially  allege  the  capacity 
of  the  firm  to  make  notes,  or  to  set  fbrth  specifically  a  state  of  facts 
which  would  seem  to  imply  it :   Carrier  et  al.  v.  Cameron^  S.  C.  Mich. 

After  the  plaintiff*  had  proved  the  existence  of  the  firm,  that  Carrier 
belonged  to  it  and  had  signed  the  notes  and  delivered  them  to  one  Cor- 
bit,  who  had  endorsed  them  to  plaintiff,  and  that  plaintiff  was  owner  of 
them,  and  had  shown  how  much  was  due  on  them,  the  defendants 
offered  t^  prove  that  Carrier  gave  the  notes  for  money  borrowed  for  him* 
self,  for  his  own  private  use,  and  that  Corbit  loaned  him  the  money  and 
knew  the  facts,  and  that  the  other  members  of  his  firm  knew  nothing 
about  their  being  given  or  ever  sanctioned  or  approved  it,  and  that  Car- 
rier signed  the  firm  name  without  authority,  but  the  court  below,  after 
asking  if  it  was  proposed  to  show  that  Cameron  had  notice  of  these  facts, 
and  reply  being  made  in  the  negative,  and  that  they  did  not  know 
whether  Cameron  had  knowledge  or  not,  ruled  out  the  offered  evidence. 
Heldy  that  this  was  error ;  that  it  was  certainly  competent  for  the  de- 
fendants to  show  that  the  notes  were  fraudulent  in  their  inception,  as 
against  the  copartnership,  and  that  the  payee  not  only  knew  this,  bnt 
was  actually  a  partner  to  the  fraud,  and  the  offer  went  to  that  extent ; 
that  if  the  offered  evidence  had  been  given,  the  inference  from  it  would 
have  been  that  Cameron  gave  no  value  and  was  not  a  bond  fide  holder, 
and  it  would  then  have  been  incumbent  upon  the  plaintiff  to  establish 
his  right  to  recover,  to  show  that  he  had  in  fact  given  value  for  the 
notes  and  was  in  the  position  of  a  bond  fide  holder:  Id,^ 

Patent.    See  Bills  and  Notes. 

Photography.    See  Evidence. 

Physician.    See  Contract;  Negligence, 
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Railroad. 

Passenger. — Efection  of. — Where  all  the  seats  in  one  of  two  passenger 
cars  are  already  filled  with  passengers,  another  passenger  has  no  right  to 
demand  a  seat  in  that  particular  car,  and  to  refuse  to  pay  his  fare  or 
deliyer  his  ticket  unless  furnished  a  seat  in  such  car ;  and  if  he  refuses, 
under  such  circumstances,  to  deliver  his  ticket  or  pay  his  fare,  the  per- 
sons in  charcre  of  the  train  may  rightfully  eject  him  therefrom  :  Pitts- 
hurghj  dhc.y  Railroad  Co.  v.  Van  Houten,  48  Ind. 

When  a  passenger,  because  not  furnished  a  seat  in  a  railroad  cnr  al- 
ready filled  with  passengers,  abused  the  conductor  in  a  violent  manner  and 
with  profane  language,  and  struck  said  conductor  in  a  violent  and  angry 
manner,  without  any  excuse  whatever,  and  on  account  of  such  miRcoii- 
duct,  and  his  refusal  to  pay  his  fare  or  deliver  his  ticket,  the  passenger 
was  ejected  from  the  train :  HeU,  that  such  ejection  was  justifiable : 
Id. 

Contributory  Negligence — Oxitle  kitted  in  Oity — Fence. — It  is  negli- 
gence in  the  owner  of  cattle  to  allow  them  to  run  at  large  in  a  city, 
where  a  railroad  is  not  required  to  be  fenced )  and  by  reason  of  such 
contributory  negligence,  he  cannot  recover  for  cattle  killed  by  trains 
of  a  railroad  company  at  such  place;  when  the  company  is  guilty  of 
negligence  only ;  otherwise,  where  the  cattle  are  wilfully  killed  :  t/., 
M.  da  I.  Railroad  Co.  v.  Uhderhill,  48  Ind. 

Negligence — Injury  by  Fire. — In  an  action  against  a  railroad  company, 
where  the  complaint  charges  that  the  defendant,  while  running  its  lo- 
comotive and  train  of  cars  adjoining  the  plaintiff's  premises,  negligently 
set  fire  to  said  premises  from  sparks  and  coals  of  fire  from  said  engine, 
and  burned  certain  rails,  &c.,  it  is  competent  fur  the  plaintiff  to  prove, 
as  tending  to  show  negligence,  that  the  sides  of  the  railroad  track  at 
the  point  of  the  fire  had  dry  rubbish,  logs  and  grass  thereon  :  T.,  W. 
dc  W.  Railway  Co.  v.  Wand,  48  Ind. 

Under  such  complaint  it  is  not  necessary  for  the  plaintiff  to  show 
that  his  premises  were  first  ignited  ;  it  is  sufficient  if  combustible  ma- 
terial on  the  railroad  track  was  first  ignited,  the  natural  tendency  of 
which  was  to  conduct  the  fire  to  the  adjoining  premises  of  the  plaintiff: 

Id. 

A  locomotive  may  be  properly  equipped  with  spark-arresters,  and  yet 
have  other  defects  by  which  it  may  set  fire  to  adjoining  premises,  or  it 
may  be  operated  with  reasonable  care  and  diligence  in  reference  to  the 
road  itself,  and  yet  run  among  combustible  rubbish  and  thus  commu- 
nicate fire  to  the  adjoining  premises :  Id. 

Failure  to  ring  the  Bell. — In  an  action  on  the  case  against  a  railway 
company  to  recover  for  a  personal  injury,  the  court  instructed  the  jury 
that  if  plaintiff  was  injured  by  one  of  defendant's  engines  at  a  street 
crossing,  in  the  city  of  Peoria,  and  at  the  time  there  was  no  bell  ringing 
or  whistle  sounding  upon  such  engine,  they  should  find  for  the  plain- 
tiff, unless  he,  by  his  own  negligence,  materially  contributed  to  the 
injury  :  Hehl,  that  the  instruction  should  have  left  it  to  the  jury  to  find 
whether  the  plaintiff  was  injured  by  reason  of  such  omission  of  duty, 
and  without  this  it  was  fatally  defective :  C  B.  dk  Q.  Railroad  Co. 
V.  Notzki,  66  Ills. 
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Stream.     See  Easement;  Negligence, 

Street. 

Agreement  to  dedicate. — Acceptance  hy  Public. — Where  the  propric' 
tors  of  adjacent  hinds  agreed  that  each  would  appropriate  from  his  laod 
a  strip  to  be  used  in  common  for  a  public  street,  and  coovejances  and 
improvements  have  been  made  on  the  faith  that  the  street  would  be 
opened,  the  agreement  may  be  enforced  in  equity,  whether  the  pablic 
authorities  accept  the  street  as  dedicated  to  public  use  or  not :  Seegar 
V.  Harrison^  25  Ohio. 

The  gruutee  in  a  deed,  which  describes  the  premises  conveyed  as 
bounded  on  a  street  named,  is  bound  to  take  notice  of  the  existence  of 
such  street;  and  he  is  chargeable  with  such  knowledge  as  to  the  loca- 
tion of  the  street  as  he  could  have  obtained  by  reasonable  inquiry :  Id. 

Subrogation.     See  Insurance. 

Tort.     See  Assumpsit. 

Election  of  Remedy . — Suit  in  Contract  is  Waiver  of  Tori. — Svlae- 
qvent  Suit /or  same  Cause  of  Action. — This  was  an  action  of  caee  fur 
enticing  away  and  harboring  plaintiff's  minor  son  nineteen  years  old. 
The  evidence  went  to  show  that  the  parties  having  been  near  neighbors 
in  Cooper,  Kalamazoo  county,  defendant  moved  to  Missouri,  and  with- 
out plaintiff's  knowledge  or  consent  and  against  his  wi.shes  persuaded 
and  induced  the  young  man  to  leave  his  father  and  go  to  defendant's 
place  in  Missouri  and  there  work  for  the  latter  on  his  promise  of  wages. 
In  defence  it  was  shown  that  the  plaintiff  had  before  sued  defendant  in 
assumpsit  before  a  justice  to  recover  on  the  basis  of  contract  for  the 
minor's  services;  that  the  cause  was  brought  to  trial  before  a  jury  and 
a  hearing  had  upon  the  merits  :  that  the  jury  disagreed  and  the  cao«e 
was  discontinued  and  this  suit  brought,  and  this  was  claimed  to  be  a 
decisive  election  by  the  plaintiff  to  treat  the  transaction  as  one  of  ef«n- 
tract  and  not  tort,  which  precluded  him  from  afterward  counting  upon 
it  as  a  tortious  act.  The  court  below  charged  the  jury  in  effect  that  it 
was  competent  for  the  plaintiff  to  ignore  the  tort  and  to  treat  the  trans- 
action as  one  of  contract  between  the  parties  to  be  enforced  agreeably  to 
its  nature  ;  and  that  if  the  plaintiff,  with  full  knowledge  of  all  the  fact«, 
had  elected  to  place  his  right  on  that  basis,  and  had  prosecuted  a  suit 
on  that  theory  and  foundation  down  to  the  submission  of  the  case  to  a 
jury,  he  could  not  afterwards  turn  round  and  repudiate  such  election 
and  maintain  a  suit  in  tort.  The  jury  found  for  defendant  and  plaintiff 
brings  error.  Held,  That  a  man  may  not  take  contradictory  positions, 
and  where  lie  has  a  right  to  choose  one  of  two  modes  of  redress,  and  the 
two  are  so  inconsistent  that  the  assertion  of  one  involves  the  negation 
or  repudiation  of  the  other,  his  deliberate  and  settled  choice  of  one  with 
knowledge,  or  the  means  of  knowledge,  of  such  facts  as  would  authoriie 
a  resort  to  either,  will  preclude  him  thereafter  from  going  back  and 
electing  again  :   Thompson  v.  Howard,  S.  C.  Mich. 

Held,  further.  That  as  there  was  no  evidence  or  claim  that  the  par- 
ties ever  actually  agreed  together  at  all  in  regard  to  (he  minor's  ser- 
vices, it  was  not  possible  to  refer  the  assumpsit  to  any  real  agreement 
of  a  date  later  than  that  of  the  alleged  wrongful  enticement,  and  not 
possible  to  infer  that  the  assumpsit  rested  on  a  distinct  arrangcuitiU 
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which  left  the  original  wrong  as  a  ground  for  a  separate  suit ;  that  the 
first  action  extended  to  the  minor's  services  from  the  beginning;  that 
the  plaintiff,  by  bringing  it,  affirmed  virtually  that  his  son  was  with  de- 
fendant in  virtue  of  a  contract  between  defendant  and  plaintiff,  and  not 
by  means  of  conduct  which  was  tortious  against  plaintiff;  and  that  the 
charge  was  correct :  Id, 

Vendor  and  Purchaser. 

Covenant — Breachof — Highway — Railroad. — A  tract  of  land  was  con- 
veyed with  covenants  of  title  and  against  encumbrances.  At  the  time 
of  the  execution  of  the  deed,  the  land  was  subject  to  the  right  of  wny 
of  a  railroad  and  of  a  public  street.  Held ^  th&t  these  were  easements 
on  the  land,  and  their  existence  was  a  breach  of  the  warranty  against 
encumbrances  :  Burk  et  al.  v.  JEKll  et  ux.,  48  Ind. 

A  grantee  can  recover  upon  a  covenant  against  encumbrances, 
although  he  had  full  knowledge  of  the  existence  of  the  encumbrance  at 
the  time  he  accepted  the  covenant :  Id, 

Covenant  against  EncumlranceB — Damages, — A  breach  of  covenant 
against  encumbrances  in  a  deed  of  conveyance  of  real  estate  entitles  the 
covenantee  to  nominal  damages  only,  until  the  latter  has  removed  the 
encumbrance,  or  has  been  in  some  way  injured  thereby  :  Black  x.  Coan^ 
48  Ind. 

Where  a  grantor  of  real  estate  had,  prior  to  the  making  of  a  deed  of 
warranty,  executed  to  another  person  a  mining  lease  covering  the  prem- 
ises sold,  which  lease  was  contingent  upon  the  happening  of  an  event 
which  had  not  occurred  when  suit  was  bought  on  the  covenant  of  war- 
ranty :  Hdd^  that  there  was  no  criterion  by  which  substantial  damages 
could  be  estimated.  Until  there  has  been  a  substantial  injury^  there 
can  be  no  ground  on  which  to  award  substantial  damages  :  Id, 
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MARITIME  LIENS. 


The  recent  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  The  Lotawanna,  antCy  p.  483,  settled  a  question  in 
admiralty  law  which  had  been  in  doubt  and  in  controversy  among 
a  whole  generation  of  American  lawyers.  The  principal  point 
decided  was,  that  no  lien  is  given,  by  the  maritime  law  of  the 
United  States,  for  repairs  or  supplies  furnished  to  a  vessel  in  her 
home  port.  This  was  the  substance  of  the  previous  decision  by 
the  same  court  in  1819,  in  the  case  of  The  General  Smithy  4 
Wheaton  438,  but  the  changes  in  the  opinions  of  admiralty  law- 
yers and  judges  even  of  the  highest  courts  since  that  date,  (see 
Taylor  v.  Steamboat  Commonwealth,  ante,  p.  86),  the  va^t  and 
increasing  importance  of  the  question  since  the  development  of  the 
commerce  upon  the  great  lakes  of  this  country,  and  the  fact  that 
the  rule  laid  down  differed  from  the  rule  well  established  amons 
many  of  the  principal  commercial  nations  of  the  world,  had  led  to 
the  impression  in  many  quarters  that  when  the  question  again 
arose  the  Supreme  Court  would  overrule  The  General  Smith  and 
establish  the  contrary  rule.  Under  this  impression  some  of  the 
District  Courts,  more  or  less  elaborately  distinguishing  The  Gen- 
eral Smith  from  the  cases  in  hand,  had  decided  that  a  lien  existed 
by  the  maritime  law  for  supplies  furnished  on  the  credit  of  a  vessel, 
even  in  her  home  port.  In  The  Lotawanna,  however,  the  Supreme 
Court,  referring  to  The  General  Smith  as  a  case  in  point  which 
had  never  been  departed  from,  formally  reaffirmed  it,  and  authori- 
tatively declared  that  by  the  maritime  law  of  the  United  States  no 
such  lien  exists. 
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Of  course  this  decision,  contrary  to  the  wishes  as  Trell  as  the 
expectations  of  many  admiralty  lawyers,  has  not  escaped  hostile 
criticism,  especially  in  view  of  the  elaborate  dissent  of  Judges  Clif- 
ford and  Field. 

It  is  contended  frankly  by  some,  that  The  General  Smith  being 
wrongly  decided,  ought  to  have  been  overruled,  while  others,  less 
willing  perhaps  to  see  the  highest  tribunal  in  the  land  sacrifice  an 
established  precedent,  have  contended  with  earnestness  and  in- 
genuity that  The  General  Smith  was  not  in  point,  and  that  the 
real  decision  in  that  case  was  not  that  no  such  lien  is  implied  by 
the  maritime  law,  but  that  whether  a  lien  exists  or  not  is  a  question 
not  of  maritime  but  of  municipal  (or  as  one  critic  rather  question- 
ably calls  it,  terrene)  law. 

The  question  we  take  to  be  no  longer  open  to  argument.  The 
highest  tribunal  having  jurisdiction  over  it  has  put  it  authorita- 
tively and  finally  at  rest,  but  it  may  be  useful  to  review  briefly 
and  in  a  general  way  the  objections  that  have  been  made  to  the 
decision. 

With  due  submission,  we  think  that  the  court  was  right  in  hold- 
ing that  the  decision  in  the  case  of  The  General  Smith  was 
directly  to  the  effect  that,  in  the  case  supposed,  no  lien  is  implied 
by  the  general  maritime  law  as  recognised  in  this  country.  The 
ship  belonged  in  Baltimore,  where  her  owner  resided,  and  where  the 
supplies  were  furnished.  A  libel  in  rem  was  filed  for  the  amount, 
and  the  Supreme  Court  decided  that  it  would  not  lie,  because  no 
lien  was  implied.  The  libellants  contended  that  the  general  mari- 
time law  gives  a  lien  in  all  cases  of  necessaries  furnished  to  a  ship 
without  regard  to  the  domicile  of  the  owner.  This  was  controverted 
by  the  claimants,  who  insisted  that  the  local  or  municipal  law  con- 
trolled the  question,  and  as  in  Maryland  this  was  the  common 
law,  no  lien  existed,  and  the  District  Court  had  no  jurisdiction  of 
the  case.  Mr.  Justice  Stort  delivered  the  opinion.  He  said  the 
court  entertained  no  doubt,  that  admiralty  rightfully  possessed  a 
general  jurisdiction  in  cases  of  material-men,  and  that  if  this  had 
been  a  proceeding  in  personam  the  jurisdiction  of  the  court  would 
have  been  sustained ;  but  that,  being  a  proceeding  in  rem  to  en- 
force a  specific  lien,  the  lien  must  be  shown  to  exist ;  that  in  the 
case  of  a  foreign  ship,  or  a  ship  in  the  port  of  a  state  to  which  she 
does  not  belong,  the  general  maritime  law,  following  the  civil  law, 
gives  such  a  lieu  ;  but  that  in  respect  to  necessaries  furnished  in 
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the  port  or  state  to  which  the  ship  belongs,  the  case  is  governed 
altogether  by  the  municipal  law  of  the  state,  and  no  lien  is  im- 
plied unless  it  is  recognised  by  that  law  ;  and  that  as  the  common 
law  was  the  municipal  law  of  Maryland,  and  gave  no  such  lien, 
none  existed  in  the  case.  The  opinion  concludes,  "  We  are  of 
opinion  that  here  there  was  not,  by  the  principles  of  law,  any  lien 
upon  the  ship." 

Here,  the  point  was  distinctly  made  by  the  libellants,  that  a  lieii 
was  implied  by  the  general  maritime  law.  The  court  as  distinctly 
decided  the  contrary,  and  held  that  the  case  was  to  be  governed 
by  the  municipal  law.  If  such  was  not  the  effect  of  the  decision, 
it  is  difficult  to  know  by  what  rule  of  hermeneutics  it  is  to  be  con- 
strued. Of  course,  when  either  counsel  or  the  court  referred  to 
the  general  maritime  law,  they  referred  to  the  maritime  law  as 
recognised  and  used  in  this  country.  If  by  that  law  the  lien  in 
question  did  exist  the  decision  could  not  have  been  as  it  was.  The 
decision  disaffirmed  its  existence,  and  is  necessarily  a  direct  author- 
ity on  the  point.  If  the  maritime  law  as  received  in  our  jurispru- 
dence gave  the  lien,  of  necessity  the  municipal  law  could  not  affect 
it.  On  the  other  hand,  if  the  question  was  one  of  municipal  law 
which  denied  the  lien,  of  like  necessity,  the  maritime  law  could 
not  affect  the  question  and  gave  no  lien,  that  is,  the  maritime  law 
as  recognised  in  our  jurisprudence.  The  two  propositions  are 
directly  the  opposite  of  each  other,  and  a  decision  in  favor  of  one, 
necessarily  involved  the  disaffirmance  of  the  other. 

The  error  of  this  criticism  is,  in  supposing  that  the  general 
maritime  law  has  any  force  as  law  independently  of  the  municipal 
law.  The  court  in  the  case  of  The  Lotatoanna  held  (correctly,  as 
we  maintain)  that  it  has  only  the  force  of  law  in  any  country  so 
far  as  it  is  recognised  and  adopted  therein,  th&.»  is,  by  the  munici- 
pal law  of  the  country,  consisting  of  its  legislation,  customs,  usages 
and  decisions ;  and  that  so  far  as  there  recognised  and  adopted  it 
becomes  the  maritime  law  of  that  country.  If  the  court  was  right 
in  this  proposition  there  can  be  no  doubt  that  the  case  was  rightly 
decided.  The  necessary  effect  of  the  decision  in  the  case  of  The 
General  Smith  was,  that  by  the  maritime  law  as  recognised  and 
received  in  this  country  no  such  lien  existed. 

The  real  question,  then,  to  which  attention  should  be  directed  is, 
has  the  general  maritime  law  any  force  further  than  as  it  is  recog- 
nised and  received  as  law  by  the  municipal  laws  of  the  country, 
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that  isy  by  its  legislation,  customs,  usages  and  decisions?  The 
Supreme  Court  decides  in  the  case  of  The  Lotawanna^  that  it  has 
not.  Is  any  lawyer  prepared  to  assert  the  contrary  ?  Is  he  pre- 
pared to  lay  it  down  as  the  duty  of  our  courts  to  import  into  our 
law  the  whole  system  of  rules  to  be  found  in  the  foreign  books  on 
maritime  law,  without  regard  to  what  has  been  used  and  approved, 
and  what  rejected  or  never  used  in  our  jurisprudence  ?  We  are 
aware  that  such  is  the  view  of  many  high-admiralty  men,  who  have 
fallen  in  love  with  these  institutes;  but  we  are  at  a  loss  to  under- 
stand when  and  where  it  was  that  this  entire  mass  of  law  was 
enacted  and  made  law  for  the  people  of  this  country. 

The  truth  is,  that  whilst  in  many,  nay,  in  most  matters  of  a 
maritime  character,  one  general  law,  called  the  maritime  law,  is 
used  by  all  commercial  nations,  each  makes  such  modifications  in 
matters  of  detail,  and  especially  in  matters  merely  local,  affecting 
only  its  own  people,  as  it  deems  expedient  and  consonant  to  its 
own  institutions  and  usages.  No  two  nations  adopt  precisely  the 
same  system  of  maritime  law.  Every  nation  is  free  to  adopt  its 
own  code.  We  should  regard  it  as  an  indignity  if  France  should 
insist  upon  imposing  upon  us  her  entire  Code  du  Commerce,  however 
excellent  that  code  may  be.  Still,  as  a  matter  of  public  conveni- 
ence and  utility,  it  is  essential  that  every  commercial  nation  should 
adopt  all  the  principal  features  and  rules  of  the  general  maritime 
law.  But  how  far  it  shall  do  so,  is,  after  all,  a  matter  for  its  own 
discretion.  The  assertion  of  this  principle  is  the  great  feature  of 
the  opinion  in  the  case  of  The  Lotawanna,  We  submit  that  it  is 
a  sound  and  incontrovertible  principle. 

This  conceded,  it  follows,  of  course,  that  judicial  decisions  furnish 
an  authoritative  source,  and  those  of  the  Supreme  Court  of  the 
United  States  the  most  authoritative,  for  information  as  to  the 
extent  to  which  the  general  maritime  law  is  recognised,  and  as  to 
w^hat  modifications  any  of  its  rules  have  undergone,  in  the  juris- 
prudence of  this  country ;  and  the  case  of  The  General  Smith  is 
a  leading  and  controlling  authority  upon  the  special  point  decided 
in  The  Lotawanna. 

Whether  the  case  of  The  General  Smith  was  rightly  decided,  or 
whether  it  ought  not  to  have  been  overruled,  is  another  matter. 
On  this  point  a  few  observations  may  be  pertinent. 

In  the  first  place,  it  is  hardly  necessary  to  say  that  by  the  law 
of  England,  from  whence  our  own  laws  are  derived,  no  such  lien  as 
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that  in  question  is  allowed.  It  is  immaterial  whether  we  say  it  is 
disallowed  by  the  common  or  the  statute  law,  or  by  the  maritime 
law  as  recognised  by  these  laws.  If  the  contract  is  a  maritime  one 
(which  is  generally  conceded)  it  would  be  more  proper  to  say  that 
its  incidents  belong  to  the  law  maritime,  whether  proceeding  from 
legislative  or  customary  authority,  or  from  a  system  used  by  all 
commercial  nations.  It  is  not  the  origin  of  a  law  that  makes  it 
maritime,  but  the  nature  of  the  subject  to  which  it  is  applied.  It 
may  be  municipal  law  in  th«  sense  of  being  the  proper  law  of  a 
particular  country,  and  yet  maritime,  because  the  subject  is  mari- 
time. Municipal  law  extends  to  all  the  proper  and  peculiar  law 
of  a  single  people.  Therefore,  whilst  it  is  true  that  the  municipal 
law  of  England  withholds  a  lien  in  the  case  of  necessaries  supplied 
to  a  vessel  in  her  home  port,  it  is  no  less  true  that  the  maritime 
law  of  England  does  the  same,  and  for  the  very  good  reason  that 
in  this  respect  it  is  controlled  by  and  follows  the  municipal  law. 

And  there  is  no  good  ground  for  supposing  that  the  law  of  this 
country  is  different  except  where  it  may  have  been  changed  by 
statute.  When  the  state  courts  of  admiralty,  before  the  adoption 
of  the  Constitution,  administered  the  lien  in  question,  it  was  not 
by  virtue  of  the  general  maritime  law,  but  by  virtue  of  statutes 
passed  at  a  time  when  the  states  had  plenary  power  over  the  sub- 
ject. By  such  statutes  the  right  to  the  lien  became  a  part  of 
their  maritime  law,  just  as  in  England  at  the  present  day,  acces- 
sions are  constantly  made  to  the  maritime  law  by  Acts  of  Parlia- 
ment. Thus  it  happened  that,  when  the  Constitution  was  adopted, 
and  the  District  Courts  were  established  with  admiralty  jurisdiction, 
they  found  the  lien  given  in  some  states,  and  not  given  in  others, 
and  they  administered  the  law  as  they  found  it.  But  as  the 
statutes  of  the  states  did  not  become  by  their  own  force  laws  of  the 
United  States,  the  lien  never  became  incorporated  into  the  general 
maritime  law  of  the  whole  country.  It  was  administered  by  the 
District  Courts  as  local  law  in  the  states  where  it  prevailed,  opera- 
tive so  long  as  Congress  adopted  no  general  legislation  on  the  sub« 
ject. 

This  is  the  true  history  of  the  question,  and  the  decision  in  the 
case  of  The  General  Smith  was  in  accordance  with  it.  The  court 
in  that  case  truly  said,  "In  respect  to  repairs  and  necessaries  in 
the  port  or  state  to  which  the  ship  belongs,  the  case  is  governed 
altogether  by  the  municipal  law  of  that  state,  and  no  lien  is  im* 
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plied  unless  it  is  recognised  by  that  law/*  And  the  reason  is  ob- 
vious ;  because,  there  existed  no  general  maritime  rule  on  the 
subject  in  the  United  States.  The  general  maritime  law,  as  recog- 
nised in  this  country,  furnished  no  lien  in  the  case,  but  was  silent 
in  the  presence  of  the  various  municipal  laws.  Had  the  court  in 
the  case  of  The  Lotawanna  decided  differently  it  would  have  been 
simply  judicial  legislation. 

That  Congress  is  competent  to  intervene,  and  make  a  uniform 
law  on  the  subject,  hardly  admits  of  a  doubts  As  stated  by  the 
Supreme  Court,  the  act  to  regulate  the  recording  of  mortgages  on 
ships  and  vessels,  passed  in  1850,  and  that  limiting  the  liabilitj 
of  shipowners,  passed  in  1851,  relate  to  subject3  no  more  closely 
connected  with  maritime  commerce  than  is  the  contract  to  furnish 
repairs  and  supplies ;  and  both  of  these  acts  have  been  sustained 
by  the  Supreme  Court:  White  %  Bank  v.  Smithy  7  Wall.  655; 
In$.  Co.  V.  Dunham^  11  Wall.  21.  Congress  has  assumed  with- 
out question  the  whole  subject  of  regulations  concerning  the  build- 
ing, equipment,  ownership  and  hypothecation  of  ships  and  vessels 
invested  with  national  character.  It  is  undoubtedly  desirable  that 
it  should  also  legislate  on  the  question  of  lien  for  supplies  far- 
nished  to  ships  in  their  home  ports.  The  law  on  this  subject 
ought  to  be  uniform,  and  a  part  of  the  general  maritime  law  of 
the  country.  As  such  it  would  supersede  and  displace  the  local 
laws,  as  has  been  done  in  the  case  of  pilotage. 

It  may  be  remarked,  however,  in  passing,  that  the  English  and 
American  law,  in  denying  the  lien  in  question,  violated  no  recog- 
nised principle  of  the  general  maritime  law.  It  is  conceded  that  a 
lien  is  not  implied  in  all  cases  even  of  supplies  furnished  to  a 
foreign  vessel.  It  is  only  when  they  are  necessary,  and  when 
credit  is  given  to  the  ship.  Now  it  may  have  been  argued  as  a 
legal  inference,  a  prceaumptio  juris,  that  supplies  furnished  to  a 
vessel  in  her  home  port,  where  she  cannot  be  in  distress,  where 
she  is  under  no  exigency  of  completing  her  voyage  and  getting 
home,  where  she  is  under  the  eye  and  care  of  her  owner,  are  not 
necessaries  in  any  legal  sense,  and  are  furnished  on  the  cre*lit  of 
the  owner  himself  and  not  on  that  of  the  ship.  This  view  of 
the  subject  reconciles  the  denial  of  the  lien  with  the  general  prin- 
ciples of  the  maritime  law,  though  a  different  rule  prevails  in 
foreign  tribunals,  taking  a  different  view  of  the  facts. 

Perhaps  the  most  serious  question  discussed  in  the  case  of  The 
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Lotdwanna  was,  whether  the  states  or  the  United  States  are  the 
conservators  of  maritime  law ;  and  we  think  that  the  true  ground 
was  assumed,  in  declaring  that  the  maritime  law  of  this  country  is 
national  and  not  sectional ;  and  that  as  a  general  thing,  any  altera- 
tion or  amendment  of  it  must  be  sought  at  the  hands  of  the  national 
and  not  the  state  legislatures.  The  regulation  of  foreign  and  in- 
terstate commerce  was  vested  in  the  Congress  of  the  United  States; 
and  maritime  law  and  admiralty  jurisdiction  are  so  closely  allied 
to  these  subjects  that  it  followed  as  a  necessary  corollary  that  the 
Constitution  should  declare  (as  it  did)  that  the  judicial  power  should 
'^extend  to  all  cases  of  admiralty  and  maritime  jurisdiction." 
It  also  follows,  by  necessary  implication,  that  the  law  to  be  admin- 
istered by  the  courts  invested  with  this  jurisdiction,  must  be  sub- 
ject to  the  paramount  supervision  of  the  national  legislature. 
Of  course  the  existing  law  as  it  was  found  to  prevail  in  the  states  in 
1789,  when  the  Constitution  was  adopted,  would  stand  until 
altered  by  Act  of  Congress.  This  would  be  the  general  rule.  ^ 
Still,  in  matters  local,  as  in  certain  like  matters  connected  with 
exterior  commerce  (pilotage,  for  example),  regulations  made  by 
the  states  would  be  permitted  to  have  effect  in  the  absence  of 
congressional  regulation. 

It  might  have  seemed  to  some  strict  constructionists,  perhaps, 
that  as  the  power  to  legislate  on  the  subject  of  maritime  law  was 
not  expressly  given  to  Congress,  it  was  reserved  to  the  states. 
But  as  such  a  reserved  power  would  have  greatly  interfered  with 
and  impaired  the  power  to  regulate  external  and  interstate  com- 
merce, and  as  the  jurisdiction  over  all  maritime  cases  was  vested 
m  the  Federal  judiciary,  it  seems  to  be  a  necessary  implication 
that  the  maritime  law  of  the  country  was  intended  to  be  subject  to 
the  supervision  of  Federal  as  opposed  to  state  legislation. 

The  court  very  pertinently  says:  "That  we  have  a  maritime 
law  of  our  own,  operative  throughout  the  United  States,  cannot 
be  doubted.  The  general  system  of  maritime  law  which  was 
familiar  to  the  lawyers  and  statesmen  of  the  country  when  the 
Constitution  was  adopted,  was  most  certainly  intended  and  referred 
to  when  it  was  declared  in  that  instrument  that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  *  ♦  *  The  Constitution 'must  have  referred 
to  a  system  of  law  co-extensive  with,  and  operating  uniformly  in, 
the  whole  country.     It  certainly  could  not  have  been  the  intention 
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to  place  the  rules  and  limits  of  maritime  law  under  the  disposal 
and  regulation  of  the  several  states,  as  that  would  have  defeated 
the  uniformity  and  consistency  at  which  the  Constitution  aimed  on 
all  subjects  of  a  commercial  character  affecting  the  intercourse  of 
the  states  with  each  other,  or  with  foreign  states." 

But  to  contend  that  in  extending  the  judicial  power  of  the 
General  Government  to  all  cases  of  admiralty  and  maritime  juris- 
diction, the  Constitution  intended  to  import  into  our  judicial 
system,  and  to  establish  as  law,  the  whole  body  of  maritime  law 
acknowledged  by  European  countries,  irrespective  of  the  qualifica- 
tions with  which  it  had  been  received  and  used  in  the  jurisprudence 
of  this  country,  seems  to  us  the  height  of  absurdity.  If  such  had 
been  the  understanding  of  our  ancestors,  it  would  have  furnished  a 
very  weighty  objection  to  the  adoption  of  the  Constitution  itselt 
No  one  can  examine  any  of  the  standard  treatises  or  codes  of  mari- 
time law  without  having  his  attention  arrested  by  many  subjects 
which  are  entirely  unknown  to  the  maritime  law  as  we  understand 
and  use  it.  It  often  consists  of  ordinances  made  for  the  regulation 
of  naval  as  well  as  commercial  subjects,  or  only  adapted  to  limited 
localities.  Take,  for  example,  the  Ordinance  of  Louis  XIV., 
made  in  1681,  which  is  often  referred  to  as  being  one  of  the  best 
institutes  of  maritime  law.  Did  our  ancestors  suppose  that  they 
were  adopting  for  the  United  States  the  whole  substance  of  this 
statute  (for  it  was  nothing  else)  when  they  conferred  the  admiralty 
jurisdiction  upon  the  Federal  courts? 

There  is  a  great  deal  of  good  maritime  law  in  the  Ordinance  of 
1681,  and  also  in  the  later  as  well  as  older  ordinances  and  codes 
of  France  and  other  countries ;  and  the  principles  of  the  law  are 
beautifully  and  clearly  set  forth  in  the  many  treatises  that  have 
been  written  ;  but  all  these  are  to  be  used  with  judgment  and  dis- 
cretion, and  with  a  careful  reference  to  what  has  been  decided  as 
good  law  in  England  and  this  country — two  nations  of  quite  as 
much  consequence  in  the  commercial  and  maritime  world  as  ever 
Genoa  or  Venice  were,  or  France,  Italy  or  Spain.  We  do  not 
underrate  the  necessity  or  the  great  benefit  to  be  derived  from  the 
careful  study  of  the  maritime  law ;  but  we  protest  against  its  being 
thrust  upon  us  in  the  mass  without  a  due  regard  to  the  eclectic 
process  by  which  the  judicial  lights  of  the  Anglo-Saxon  world 
have  retained  what  is  good  and  rejected  what  is  bad  or  unsuitable 
to  our  condition.     Wc  know  that  it  is  fashionable  among  a  certain 
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class  of  lawyers,  embracing  especially  those  who  have  some  preten- 
sions to  scholarship,  to  affect  a  peculiar  reverence  for  the  civil  law, 
and  those  special  systems  which  have  sprung  from,  or  are  founded 
upon  it ;  and  those  who  have  made  the  maritime  law  and  admiralty 
practice  a  specialty,  naturally  become  enamored  of  the  system  to 
which  they  have  devoted  their  studies;  and  not  unfrequently 
manifest  irritability  and  impatience  if  its  authority  is  questioned 
or  if  it  is  more  restricted  in  its  application  in  this  than  in  some 
other  commercial  countries. 

We  confess  a  sympathy  with  this  feeling  to  a  certain  extent. 
We  like  the  maritime  law  and  are  fond  of  studying  its  authorities. 
We  think  it  embodies  juridical  principles  most  just  and  rational ; 
and  are  glad  to  see  it  observed  and  applied  in  all  cases  where  it 
can  be  without  violating  long-established  rules  of  property  and  the 
received  law  of  the  land.  But  these  we  feel  bound  to  observe  at 
all  hazards,  until  they  are  amended  by  valid  legislation,  or  modified 
by  the  silent  operation  of  changed  circumstances  and  conditions. 
Whilst  always  fully  alive  to  the  progressive  principle  founded  on 
the  maxims,  cessante  ratione  ce$8at  et  ipsa  lex,  and  ratio  est  vita 
jariSy  we  deprecate  that  wild  love  of  theory  which  would  cut  loose 
from  all  respect  for  precedent  and  authority,  and  introduce  entire 
new  systems  of  jurisprudence  unknown  to  our  predecessors  and  to 
ourselves  except  as  subjects  of  curious  reading  and  research  for 
the  purpose  of  aiding  our  knowledge  of  comparative  jurispru- 
dence. 

Let  maritime  law  be  profoundly  studied ;  let  its  benign  princi- 
ples be  faithfully  applied  to  all  the  cases  which  our  own  laws  permit 
and  allow  to  be  done ;  and  if  it  is  desirable  to  apply  them  still 
farther,  and  to  modify  and  amend  our  own  jurisprudence,  let  it  be 
done  in  an  orderly  manner  and  by  that  department  of  the  govern- 
ment to  which  it  appertains  to  make  and  amend  the  laws. 


I  <•»  ■ 


RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Errors  of  Connecticut. 

MERRIT  MERWIN  and  others  v,  EZRA  WHEELER. 

A  strip  of  sandy  beach,  mainly  yaluable  for  its  sand  as  an  article  of  merchan- 
dise, was  owned  in  fee  by  the  plaintiffs,  and  the  defendant  claimed  a  prescriptive 
right  to  take  sand  ad  libitum  therefrom.  Hdd^  that  evidence  that  the  defendant, 
as  one  of  the  public,  and  not  as  incident  to  an  estate  in  other  lands,  had  taken 
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sand  ad  libitum  from  the  bcachi  did  not  tend  to  prove  an  individual  prescriptive 
right. 

Such  an  unlimited  rip:ht  to  take  the  sand  would  be  equivalent  to  fall  ownership 
and  inconsistent  with  the  plaintiffs'  title  in  fee. 

A  prescription,  as  well  as  a  custom,  to  be  valid  must  not  be  unreasonable. 

The  right  would  he  a  profit  d  prendre  and  not  an  easement,  and  such  rights  most 
as  a  general  and  perhaps  universal  rule  be  prescribed  for  as  incident  to  other  lands, 
for  tlie  benefit  of  or  in  connection  with  which  the  rights  arc  to  be  exercised. 

The  word  *'  beach"  has  no  such  inflexible  meaning  that  it  must  denote  land 
between  high  and  low  water  mark. 

It  is  not  necessary  that  the  court  should  order  the  parties  called  before  taking 
the  verdict  of  the  jury. 

Trespass  quare  clausum  fregit.  The  locus  in  quo  was  a  sand- 
beach  adjoining  the  waters  of  Long  Island  Sound,  and  the  tres- 
pass charged  was  the  taking  of  sand  therefrom.  The  defence  waj 
that  the  beach  was  a  public  one  and  that  the  public  had  from  time 
immemorial  taken  sand  from*  it,  and  that  the  defendant  had  the 
right  in  common  with  the  public. 

After  the  charge  the  jury  retired  from  the  court-room  for  con- 
sultation, and  held  the  case  under  consideration  dnring  the  re- 
mainder of  the  day  and  the  day  following,  until  12J  o'clock  p.  m., 
when  they  came  into  court,  and  by  their  foreman  announced  that 
they  had  not  agreed  upon  a  verdict.  The  court  directed  them  to 
keep  the  case  under  consideration  longer,  and  then  adjourned  to 
2  o'clock  p.  M.  At  that  hour  the  jury  came  into  court  and  re- 
turned a  verdict  for  the  defendant. 

Only  one  of  the  plaintiffs  attended  the  trial  and  proceedings  at 
any  time,  and  that  one  left  the  court-house  and  went  to  his  home 
at  the  time  of  the  adjournment  at  12|  o'clock  p.  M.  Neither  of 
the  plaintiffs  was  present  when  the  jury  came  into  court  in  the 
afternoon  and  rendered  their  verdict,  and  the  plaintiff  who  at- 
tended the  trial  did  not  come  into  court  till  after  the  jury  had 
rendered  their  verdict  and  been  discharged  from  the  case  and 
were  leaving  the  court-room.  The  plaintiffs  had  but  two  attorneys 
in  the  cause,  and  one  of  them  was  necessarily  absent  from  the 
court  during  the  day,  engaged  in  the  trial  of  a  case  in  another 
court,  held  about  twenty  rods  from  the  court-house,  and  was  not 
present  that  day.  The  other  was  in  attendance  at  court  at  12 J 
o'clock  p.  M.,  when  he  received  a  despatch  summoning  him  from 
court.  But  he  sent  by  a  messenger  a  notice  to  the  other  counsel 
that  he  must  leave.  The  messenger  did  not  deliver  this  notice 
till  after  the  verdict  was  rendered  and  the  court  adjourned.    The 
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plaintiffs'  other  counsel  would  have  attended  at  once  if  he  had 
received  the  notice  or  had  knowledge  of  the  absence  of  his  asso- 
ciate. The  court  had  no  notice  of  the  absence  of  the  plaintiffs' 
counsel,  or  of  the  absence  of  the  plaintiff's,  when  the  verdict  was 
rendered. 

Sturges  and  Chtldy  for  plaintiffs. — 1.  It  was  the  duty  of  the  court 
to  have  had  the  plaintiffs  called  before  the  verdict  was  taken,  and 
judgment  should  have  been  arrested  because  this  was  not  done : 
3  Black.  Com.  376;  1  Swift  Dig.  773.  And  contrary  also 
to  precedent :  The  JPeople  v.  The  Mayor* 8  Court  of  Albany ^  1 
Wend.  36 ;  Duncomb's  Trials  per  Pais  267 ;  State  v.  Hurlbut,  1 
Root  90. 

2.  To  gain  a  right  adverse  to  the  plaintiffs  the  defendant  must 
have  gained  a  title  by  prescription.  This  right  is  an  individual 
right,  and  cannot  be  proved  by  a  use  on  the  part  of  the  public. 
Nor  would  public  use  give  the  defendant  any  claim  thereto : 
Washb.  on  Easements  80 ;  Perley  v.  Langley^  7  N.  Hamp.  233  ; 
Selhy  V.  Robinson^  2  T.  R.  758 ;  Washb.  on  Easements  77,  78, 
128,  129;  Po9t  v.  Pearmll,  22  Wend.  425,  432;  Cortelyou  v. 
Van  Bru7ity  2  Johns.  357 ;  Manion  v.  Oreigh^  37  Conn.  462, 
464 ;  Williams  v.  K  Y.  ^  New  Haven  R.  R.  Co.,  39  Conn.  509 ; 
State  V.  Wilson,  42  Maine  9,  28;  Bethum  v.  Turner,  1  Greenl. 
111. 

Beardsley,  with  whom  was  Seeley,  contrd. 

Seymour,  C.  J. — The  land  in  dispute  is  a  sand-beach,  about 
one  hundred  and  eighty  rods  in  length,  four  rods  wide,  and  of  an 
average  height  of  four  and  a  half  feet  above  high  water.  It  is 
connected  with  the  upland  on  the  east  by  what  is  called  ''  Beach 
Lane,  '*  and  is  bounded  southerly  by  Long  Island  Sound  proper, 
and  on  the  west  and  ndrth  by  a  cove  of  salt-water  flats,  over  v;hich 
the  tide  rises  and  falls,  but  which  seems  to  be  private  property. 

The  defendant  is  sued  for  entering  upon  this  sand-beach  and 
carting  away  large  quantities  of  sand,  and  that  he  did  the  acts  for 
which  he  is  sued  is  admitted.  The  jury,  under  the  instruction  of 
the  court,  found  that  the  plaintiffs  owned  the  premises  in  dispute 
in  fee,  and  the  verdict,  which  was  for  the  defendant,  must  have 
been  rendered  for  him  on  one  of  two  grounds  ;  either,  first,  that 
the  public  had  by  long-continued  user  acquired  the  rigl^t  to  take 
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sand  from  the  premises  ad  libitum^  or,  second,  that  the  defendant 
as  an  individual  had  by  prescription  acquired  such  right. 

It  seems  clear  to  us  that  the  verdict  cannot  be  sustained  on  tbe 
ground  of  an  incorporeal  right  in  the  unorganized  public  to  take 
the  sand.  Indeed  the  evidence  offered  by  the  defendant  does  not 
seem  to  be  directed  to  the  establishment  of  such  a  right,  as  distinct 
from  the  title  to  the  land  itself.  The  motion  says  "  the  defendant 
offered  a  large  number  of  witnesses  to  prove  that  said  beach  vas 
and  immemorially  had  been  a  public  beach ;  that  from  time  imme- 
morial the  public  had  resorted  to  it,  and  passed  and  driven  over  it, 
and  taken  therefrom  continually  large  quantities  of  sea-weed,  sand 
and  gravel,  for  use  and  merchandise,  &c."  This  evidence  was 
undoubtedly  admissible  as  tending  to  show  that  the  title  and  pos- 
session of  the  premises  was  not  in  the  plaintiffs.  It  might  tend  to 
show  that  the  sand-bank  had  never  been  included  in  any  grant 
from  the  state,  but  was  left  a  public  beach,  open  to  the  common 
use  of  the  public,  like  the  sea  itself  and  its  shores.  But  the  jury 
found  that  the  plaintiffs  owned  the  land,  and  the  question  is 
whether  this  public  use  proved,  or  tended  to  prove,  an  easement 
in  the  public  to  take  sand  from  the  plaintiffs'  land,  or  tended  to 
prove  such  right  as  a  profit  &  prendre.  Now  even  if  the  unorgan- 
ized public  is  capable  of  taking  such  a  right  by  grant  or  acquiring 
it  by  prescription,  which  it  would  seem  they  are  not,  we  think  the 
evidence  is  not  adapted  to  the  establishment  of  a  subordinate  right 
or  easement  in  the  premises.  This  subject  is  fully  and  learnedly 
discussed  in  PoBt  v.  Pearsall^  20  Wendell  111,  and  22  Wendell 
425,  where  all  the  cases  bearing  on  the  question  are  cited. 

The  verdict  then,  if  sustainable  at  all,  must  be  justified  on  the 
ground  that  the  defendant  had  an  individual  prescriptive  right  to 
take  and  carry  away  the  sand  from  the  plaintiffs'  land.  The 
evidence  to  prove  such  prescriptive  right  was  "  that  the  defendant 
for  the  period  of  twenty  years  had  continuously  and  uninte^rup^ 
edly  taken  sand  and  gravel  from  the  portion  of  the  beach  in  dispute 
for  use  and  for  sale ;  "  that  is,  the  defendant,  to  prove  a  prescript- 
ive right  in  himself,  offered  evidence  showing  that  he  had  done 
precisely  what  the  public  had  done ;  that  he,  in  other  words,  as 
one  of  the  public,  had  taken  sand  from  the  beach  ad  libitum.  He 
did  this,  not  as  the  owner  of  other  lands,  for  the  benefit  of  those 
lands  and  as  incident  to  an  estate  in  such  other  lands,  but  in  gross, 
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as  one  of  the  public,  and  not  under  any  claim  of  individual  right 
in  himself  other  than  as  one  of  the  public. 

We  think  this  evidence  did  not  show  an  individual  prescriptive 
right  in  the  defendant :  and,  so  far  as  it  was  received  as  tending  to 
show  such  right,  was  inadmissible. 

It  is  further  to  be  observed  that  the  property  in  dispute  appears 
to  be  valuable  mainly  and  perhaps  solely  for  its  sand  as  an  article 
of  merchandise.  An  unlimited  right  in  the  defendant  to  take  and 
sell  all  the  sand  is  therefore  equivalent  to  full  ownership,  and  is 
inconsistent  with  the  title  in  fee  of  the  plaintiffs.  The  claim  of 
such  a  right  in  another's  land  by  custom  or  by  prescription  is 
unnatural  and  unreasonable,  and  is  not  sanctioned  by  the  law.  If 
allowed,  the  whole  beach  would  be  at  the  defendant's  mercy.  A 
prescription,  as  well  as  a  custom,  to  be  valid  must  not  be  unreason- 
able :  Clayton  v.  Corby,  5  Adol.  &  El.  N.  S.  416,  422. 

Again,  this  right  is  prescribed  for  in  gross,  and  not  as  appurte- 
nant to  other  lands.  The  right,  if  it  exists,  is  a  profit  A  prendre 
and  not  a  mere  easement,  and  such  rights  must  generally  and 
perhaps  universally  be  prescribed  for  not  in  gross,  but  as  incident 
to  other  premises  for  the  benefit  of  which  and  in  connection  with 
which  the  rights  are  to  bo  exercised :  Qrimstear  v.  Marlone^  4  T. 
R.  717. 

We  therefore  advise  a  new  trial. 

The  defendant,  under  the  statute  authorizing  him  so  to  do,  has 
filed  his  bill  of  exceptions,  claiming  that  the  judge's  charge  at  the 
trial  was  wrong  in  regard  to  the  construction  of  the  plaintiffs' 
deeds,  and  upon  examination  of  the  deeds  in  connection  with  the 
maps  of  the  premises  we  think  the  judge  was  wrong  in  saying  to 
the  jury  "  that  the  sand-beach  was  by  operation  of  law  embraced 
in  the  conveyance,  and  that  the  title  acquired  thereby  extended  to 
ordinary  high  water-mark." 

The  high'-water  mark  referred  to  in  the  charge  is  that  mark  on 
the  south  side  of  the  sand-beach.  The  deeds  bound  the  land  con- 
veyed "  southerly  on  the  beach,"  but  it  seems  there  are  two 
southerly  boundaries  which  may  answer  this  description  ;  one  is 
the  sand-beach,  the  other  is  the  Long  Island  Sound  beach,  namely, 
the  space  between  high  and  low  water  mark  on  the  south  side  of 
the  sand-beach.  There  may  perhaps  be  also  another  beach, 
namely,  the  space  between  high  and  low  water  mark  on  the  north 
side  of  the  sand-beach.     The  maps  seem  to  indicate  such  a  beach. 
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but  the  record  does  not  distinctly  show  that  it  exists.  We  think 
it  was  competent  to  show  by  the  other  parts  of  the  deeds  and  by 
the  situation  and  use  of  the  property,  and  also  by  proper  parol  evi- 
dence, which  of  the  beaches  was  intended. 

We  see  no  reason  for  holding  that  in  law  the  beach  means  the 
shore  of  Long  Island  Sound,  especially  as  the  deeds  do  not  bound 
the  premises  by  the  sound.  The  word  "  beach"  has  no  such  in- 
flexible meaning  that  it  must  denote  land  between  high  and  low 
water  mark.  The  premises  in  dispute  are  called  either  sand- 
beach,  or  beach  simply  without  the  prefix.  The  plaintiffs  in  their 
writ  bound  their  premises  southerly  by  *'  Long  Island  Sound/' 
which  would  seem  to  be  the  natural  mode  of  describing  them  in  the 
deeds,  if  it  had  been  intended  that  they  should  extend  to  ordinary 
high-water  mark  on  the  sound. 

Some  other  questions  were  made  on  the  trial  wnich  it  is  unne- 
cessary to  notice.  One  question  of  practice  however  was  con- 
siderably discussed  at  the  bar,  concerning  which  it  is  proper,  we 
think,  for  us  to  express  our  opinion.  It  is  claimed  by  the  plain- 
tiffs that  the  court  ought  to  have  made  a  formal  call  of  the  parties 
before  taking  the  verdict  of  the  jury.  A  practice  formerly  existed 
of  making  such  call,  but  it  has  for  many  years  been  discontinue^!. 
The  plaintiff  may  at  any  time  become  nonsuit  before  the  verdict 
is  taken,  but  if  he  neglects  to  avail  himself  of  that  privilege  he 
must  suffer  the  consequences.  It  is  not  the  duty  of  the  court  to 
call  the  parties.  They  are  bound  to  be  present,  and  after  appear- 
ance are  presumed  to  continue  their  appearance  until  they  ask  to 
be  called  and  to  disappear. 

In  this  opinion  the  other  judges  concurred. 


I.  The  question  dincnssed  to  some  ex- 
tent in  the  foregoing  case,  how  far  it  is 
indispensable  to  call  the  parties,  in  a 
civil  cause,  before  accepting  the  verdict 
of  the  jury,  is  one  of  considerable  prac- 
tical importance.  If  that  forroalitj  is 
regarded  as  indispensable  it  will  neces- 
sitate the  constant  attendance  of  coun- 
sel, until  the  verdict  is  rendered  in  court, 
or  the  jury  dismissed  for  failure  to  agree. 
We  are  inclined  to  believe  that  such 
was  the  English  practice,  and  probably 
enough  is,  at  the  present  day.  For  we 
are  quite  confident  it  obtained  in  this 


country  fifty  years  ago,  with  far  more 
uniformity  than  at  the  present  time. 
The  English  Abridgments  do  net  always 
refer  to  this  point,  it  being  one  of  no 
great  difficulty,  where  the  routine  of 
practice  is  so  strictly  adhered  to  as  in 
England:  Petersdorff Ah.  tit./wrjf.  Bni 
we  find  one  reported  case,  and  there 
riiay  very  likely  be  others,  in  the  Eng- 
lish reports,  where  it  is  expressly  de- 
clared that,  where  the  jury  retire  to 
consider  their  verdict,  the  aitorners  of 
the  parties  onght  to  remain  in  coart  to 
hear  it  delivered  :  Dauntletf  v,  Hfie,  6 
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Jar.  133,  in  Exch.  And  we  distinctly 
recall  delays  having  occurred,  fifty  years 
ago  or  less,  in  waiting  for  the  arriral 
of  the  counsel  on  both  sides,  before  ac- 
cepting the  verdict  of  a  jury.  And  it 
seemii  to  us  this  is  the  most  regular  and 
least  objectionable  course.  For  in  every 
case  where  a  jury  returns  into  court 
a^irreed,  in  the  absence  of  one  or  both 
the  counsel  of  the  parties,  if  the  verdict 
is  immediately  accepted,  it  may  turn 
out  that,  bv  reason  of  some  defect  in 
the  form  of  the  verdict,  or  in  the  special 
findingjt,  the  judge  may  desire  to  send 
the  jury  to  a  further  consideration  of 
the  case,  and  to  give  them  further  spe- 
cial inHructions  iipon  those  points.  In 
all  such  cases  the  counsel  for  both  par- 
ties must  regularly  be  present.  For  we 
have  never  known  any  court  give  fur- 
ther instructions  to  the  jury,  in  the  ab- 
sence of  the  counsel  upon  either  side, 
however  much  it  might  be  their  fault, 
although  it  is  said  the  practice  in  some 
quarters  will  justify  even  this.  The 
court  would  naturally,  one  would  think, 
sooner  punish  the  counsel  for  contempt, 
in  not  giving  proper  attendance  upon 
their  business  in  court,  and  thus  delay- 
ing the  progress  of  the  business  of  the 
court,  than  allow  any  such  irregularity 
as  the  further  charging  of  the  jury,  in 
the  absence  of  the  counsel  upon  either 
•  side  or  upon  both. 

But  we  know  that  in  more  than  one 
state  besides  Connecticut,  it  is  not  un- 
common to  receive  the  verdict  of  the 
jury  without  calling  the  parties,  or  know- 
ing that  their  counsel  are  always  pre- 
sent, upon  the  same  ground  taken  in 
the  principal  case,  that  it  is  the  duty 
of  the  counsel  to  be  present,  and  the 
court  may  assume  it  will  be  performed. 
But  we  had  always  supposed  that  the 
practice  was  not  strictly  regular,  but 
knowing  of  course,  that  if  the  party 
against  whom  the  verdict  was  given  in 
the  absence  of  his  counsel,  suffered  no 
detriment,  he  could  prefer  no  available 
claim  to  have  tlie  verdict  set  aside,  upon 


the  mere  ground  of  an  informality  in  it 
being  delivered  in  court  in  the  absence 
of  his  counsel,  through  his  own  fault. 
We  are  inclined  to  believe  this  is  the 
only  ground  upon  which  the  omission 
of  any  well  established  formality  injury 
trials  can  be  justified,  viz.,  that  they 
are  mere  forms,  and  in  no  just  sense 
conduce  to  securing  the  important  ends 
of  justice. 

The  practice  of  the  courts,  it  should 
be  remembered,  upon  this  and  upon  ail 
other  subjects,  mnst  of  necessity  con- 
form to  the  habits  of  counsel.     In  the 
large  cities,  where  numerous  courts  are 
in  session  at  the  same  time,  the  counsel 
are  often  called  away,  as  soon  as  the 
cause  is  submitted  to  the  jury,  by  other 
imperious  demands  upon  their  services. 
And  if  that  is  not  the  fact,  it  becomes 
practically  impossible  to  keep  the  coun- 
sel in  attendance  upon  the  court  a  mo- 
ment longer  than  they  are  occupied  in 
the  trial  of  the  particular  cause.     For 
the  court,  then,  to  be  at  the  trouble  to 
hunt  them  up  every  time  the  jury  return 
into  court,  would  entail  an  intolerable 
burden  upon  the  court  and  its  officers, 
and  place  the  public  administration  of 
justice  more  at  the  mercy  of  the  bar  than 
would  be  altogether  consistent  with  its 
proper  influence  upon  the  public  respect. 
It  may  be  said  the  courts  should   en- 
force the  necessary  rules  of  practice 
upon  that  subject,  and  not  attempt  an 
indirect  compensation,  by  acting,  in  the 
absence  of  counsel,  upon  the  presump- 
tion  of  their  presence,   when   that  is 
known  to  be  the  exception  oftener  than 
the  rule.     But  in  practice  the  latter  will 
be  found  to  be  the  only  available  reme- 
dy, since  it  is  not  easy,  we  might  say 
not  possible,  to  enforce  any  rules  of 
practice  whose  necessity  is  not  apparent. 
And  as  this  rule  of  requiring  the  at- 
tendance of  counsel,  after  the  case  is 
submitted  to  the  jury,  until  the  verdict 
is  rendered  in  court,  would  not  be  of  the 
least  importance  in  one  case  in  ten,  and 
might  sometimes  require  the  attendance 
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of  counsel,  day  after  daj,  to  no  pur- 
pose, and  at  the  serious  inconvenience 
of  counsel,  it  seems  every  way  better  to 
allow  counsel  to  absent  themselves  after 
the  case  is  committed  to  the  jury,  bat 
upon  their  own  peril,  with  the  implied 
reservation,  that  the  court  will  not  al- 
low such  absence  of  counsel  to  work  se- 
rious detriment  to  the  client,  or  produce 
a  miscarriai^e  of  justice.  We  have  oc- 
cupied so  much  space  upon  this  first 
point,  that  wc  must  be  brief  upon  what 
was  regarded  at  the  trial  as  the  import- 
ant question  in  the  case. 

II.  How  far  the  facts  tended  to  lay 
the  foundation  of  a  presumptive  or  pre- 
scriptive right  to  take  sand  from  the 
beach  in  the  manner  the  defendant  did  ? 
The  minufo  distinctions  in  the  phraseo- 
logy applied  to  rights  claimed  by  pre- 
scription, are  not  of  much  practical  sig- 
nificance at  the  present  day.  Whether 
we  call  the  defendant's  claim  a  custom  or 
a  prescription  is  not  important.  The 
main  inquiry  will  always  be,  how  far 
tbe  use  by  defendant  possessed  the  qua- 
lities upon  which  prescriptions  or  cus- 
toms are  founded,  or  may  lawfully  be 
maintained  ? 

1.  The  use  must  certainly  be  of  a  cha- 
racter to  indicate  a  claim  of  right.  For 
if  not  so,  it  will  not  affect  the  owner  of 
the  estate,  out  of  which  the  prescriptive 
right  is  claimed,  with  knowledge  or  no- 
tice that  the  claim  is  of  an  adverse  cha- 
racter, as  against  all  counter  claims  of 
right.  This  was  evidently  not  made  to 
appear  very  distinctly  in  the  principal 
case.  The  fact  that  everybody  who 
chose  went  to  the  beach  for  sand  and 
gravel,  at  all  times,  without  rebuke, 
tended  quite  as  much  to  show  consent, 
or  permission,  on  the  part  of  the  owners 
of  the  land,  as  it  did  any  acknowledg- 
ment of  the  right  in  such  persons  to  go 
and  take  sand  and  gravel  at  will ;  per- 
haps more  so.  If  the  defendant  had 
done  this  for  the  use  of  some  particular 
piece  of  land  in  his  occupancy,  or  if  he 
had  been  the  only  one  who  did  it,   it 


would  have  had  far  more  the  appearance 
of  being  done  under  a  claim  of  right. 
So  too  if  there  had  been  an  annual  ac« 
cumulation  of  sand,  by  force  of  tlie 
tides,  which  the  defendant  had  annnallv 
removed,  there  would  have  been  some* 
thing  more  definite  and  distinct  in  the 
act,  as  a  claim  of  right.  It  might  have 
more  the  appearance  of  a  profit  it  pren- 
dre,  as  it  is  called  in  the  books. 

But  nothing  almost  could  have  been 
more  indeterminate  than  the  loose  gen- 
oral   way  in  which   the  defendant,  in 
common  with  all  others,  went  to  take 
aand  and  gravel  from  the  beach ;  not 
when  he  required  it  for  some  definite 
need  or  use,  but  at  all  times,  eirher  for 
use  or  sale,  just  when  the  mood  took 
him.     The   transaction   certainly  had 
very  much  the  appearance  of  being  done 
because  the  owners  did  not  choose  to 
interfere,  which  b  another  form  of  ex- 
pressing permission  or  license,  or  else 
because  the  defendant  claimed  to  be  the 
owner  of  the   beach,  which   does  not 
seem  to  have  been  urged.     The  trans- 
action  did  not   violate  the  civil  Uv 
maxim  applicable  to  the  subject,  nccn, 
nee  doMf  nee  precariOf  except  in  the  lat- 
ter particular,  that  it  seemed  to  be  done 
by  consent  of  the  owner ;  but  that  de- 
feated its  operation  os  a  basis  of  pre- 
scription.    It  must  meet  every  parties- 
lar  of  the  maxim  in  order  to  form  the 
basis  of  prescription .   The  maxim  seems 
to   be  restricted  in  its  application,  to 
rights  which   are    of  this  incorporetl 
character.     For  the  Statute  of  Limiu- 
tions  will  bar  the  right  of  entry  opon 
lands,   notwithstanding    the    occupant 
may  have  originally  entered  by  force, 
or  even  by  permission  of  the  owner,  it' 
the  holding  afterwards  becomes  adverse. 
The  foregoing  views  are  maintained  in 
a  large  number  of  cases,  too  numerous 
to  be  here  specifically  referred  to:  An- 
gell  on  Watercourses,  {219,  etttq,,  and 
cases  cited  in  notes. 

2.  It  is  equally  essential  to  the  crea- 
tion of  «  prescriptive  right,  that  the 
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party,    against    whom    it  is    claimed, 
vhoald  be  shown  to  have  acquiesced  in 
the  counter  claim,  for  the  requisite  term, 
the  statutory  limitation  upon  rinhta  of 
entry  upon  land.    This  acquiescence  im- 
plies, that  the  party  ai^ainst  whom  the 
right   is   claimed    should,   during;    the 
entire  perio<l,  have  been  aware  of  the 
existence  and  exercise  of  such  counter* 
claim.     This  mav  be  shown  bv  distinct 
notice  to  that  effect,  but  where  no  such 
notice  is  attempted  to  be  shown,  as  was 
the  fact  in  the  principal  case,  the  point 
of  acquiescence  must  be  shown  entirely 
by  the  nature  of  the  acts  done,  and  the 
manner  in   which  they  were  done,  as 
indicating  a  distinct  and  definite  claim 
of  right  to  do  the  ants,  and  to  continue 
to  do  them,  or  else  a  merely  precarious 
or  permissive  indulgence.     So  that  in 
the  present  case,  and  in  most  cases  of 
this  character,  the  acquiescence,  being 
matter  of  inference  mainly,  must  de- 
pend entirely  upon   the  acts  done  and 
the    natural   inference  from,  and   con- 
struction of,  such  acts.     And  where  the 
claim  and  the  acquiescence  both  depend 
entirely  upon  the  nature  of  the  acts  done 
in  the  assertion  of  the  claim,  it  would 
seem  but  reasonable    that    such    acts 
should  possess  the  character  of  clear 
and  unequivocal  acts  of  right  and  owner- 
ship.    Rights  of   such  importance  to 
both  parties,  as  are  often  attempted  to 


1)0  maintainod  hv  mere  use  on  the  one 
side,    and   acqtMe.scenco   on  the    other, 
should  never  be  left  to  mere  conjecture. 
It  may  be  true,  as   said  in  Perrin  v. 
Garjitld,  37  Vt.  310,  that,  in  general, 
the  enjoyment  of  an  easement  is  to  be 
referred  to  a  claim  of  right,  but  it  is 
here  said  also,  that  where  the  act  is  en- 
tirely consistent  with  a  mere  temporary 
indulgence  on  the  part  of  the  owner,  it 
may  be  treated  as  an  exception  to  the 
general  rule.     We  should  be  inclined, 
as  before  intimated,  to  state  the  gene- 
ral rule  somewhat  more  strongly  against 
the  claimant   than   it   is  given  above. 
The  act  should  be  of  a  character  to 
rouse  the  apprehension  of  the  owner  at 
once,  that  it  is  done  under  a  claim  of 
right,  or  else  his   silence  will  not  be 
regarded   as  an    acquiescence  in   any 
claim  which  can  ever  ripen  into  right. 
The  cases  all  agree  that  the  user  must 
be,  in  fact,  adverse  in   order  to   raise 
the  presumption  of  a  grant :  Tratk  v. 
Fordy  39  Me.  437.     And  in  order  that 
the  claim  be  adverse,  it  must  be  known, 
as  such,  to  the  party  against  whom  it  is 
made.     In  other  words  there  most  not 
only  be  an  adverse  claim,  but  it  must 
be  acquiesced  in,  as  such  :  Hoy  v.  Ster- 
r«Uy  2  Watts  331  ;  Bioelow,  C.  J.,  in 
Brace  v.  Yale^  10  Allen  444. 

I.  F.  R. 


Court  of  Appeals  of  Maryland. 

SUSAN  WECKLER  r.  THE  FIRST  NATIONAL  BANK  OF 

HAGERSTOAVN. 

Banks,  like  other  private  corporations,  are  confined  to  the  sphere  of  action 
limited  by  the  terms  and  intent  of  the  charter. 

In  inquiring  into  the  power  of  a  corporation  to  make  contracts,  it  must  be  con- 
sidered, 1st,  whether  its  charter,  or  the  statute  law  binding  upon  it,  permits  or  for- 
bids it  to  make  such  contract ;  or,  2d,  may  such  power  be  implied  as  incidental  to 
its  existence  ;  or,  3d,  is  the  contract  foreign  to  the  purposes  of  its  creation. 

By  sect.  8  of  The  National  Bank  Act,  authorizing  the  incorporation  of  national 
hanking  associations,  the  kind  of  banking  is  limited  and  defined  ;  and,  as  the  act 
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contains  no  grant  of  the  power  to  engage  in  bond  brokerage,  it  is,  therefore,  pro- 
hibited to  them.  Nor  is  it  necessary  to  the  purpose  of  their  existence,  or  in  an? 
sense  incidental  to  the  business  of  banking. 

In  an  action  of  deceit  against  a  national  bank,  seeking  to  recover  damages  for 
the  alleged  fraudulent  representations  of  its  teller  m^de  in  the  sale  to  the  plaintiff 
of  certain  railroad  bonds,  Held,  That  the  business  of  selling  bonds  on  commissioo 
is  not  within  the  scope  of  the  powers  of  national  banking  associations,  and 
the  bank  cannot,  under  any  circumstances,  carry  it  on ;  and  being  thus  beyond  its 
corporate  power,  the  defence  of  ultra  vires  is  open  to  it,  and  the  bank  is  not  re- 
sponsible for  any  false  representations,  by  which  the  plaintiff  may  have  been  dsm- 
nified,  made  by  its  teller,  in  any  such  dealing. 

Appeal  from  the  Circuit  Court  for  Washington  county. 

This  was  an  action  of  deceit  against  the  appellee,  the  defendant 
below,  a  banking  association,  organized  under  the  Act  of  Congress, 
approved  June  3d  1864  (13  Stat,  at  Large  99,  Rev.  St.  U.  S.,  tit 
62,  sects.  6133-5243),  now  cited  as  "  The  National  Bank  Act." 

As  such  association  it  was  sought  to  be  charged  because  of 
alleged  fraudulent  misrepresentations  by  its  teller,  made  in  the 
sale  of  bonds  of  the  Northern  Pacific  Railroad  Company. 

The  allegations  of  the  narr.  were  that  at  the  time  of  the  making 
of  the  representations  by  the  defendant  (the  appellee),  it,  as  a 
banking  association,  made  known  that  a  part  of  its  business,  as 
such  association,  was  the  purchase  and  sale  upon  commission  of 
the  bonds  of  the  Northern  Pacific  Railroad  Company ;  that  it 
caused  the  appellant,  the  plaintiff  below,  to  be  solicited  and 
induced  to  purchase  two  of  said  bonds,  each  of  the  denomination 
of  five  hundred  dollars,  as  a  safe  and  profitable  investment ;  that 
in  the  making  of  such  solicitation,  the  teller  of  the  appellee,  as  its 
agent,  fraudulently,  knowingly  and  falsely  represented  to  the 
appellant  that  one  J.  F.  S.  had  purchased  ten  thousand  dollars' 
worth  of  these  bonds ;  that  they  were  better  than  certain  other 
named  bonds,  and  as  good  as  gover-nment  bonds  ;  that  the  interest, 
when  due,  would  be  paid  at  appellee's  counter ;  that  whenever  she 
wished  to  dispose  of  them,  the  defendant  would  sell  the  same  for 
her  at  what  they  would  cost  her ;  that  relying  solely  upon  these 
representations,  and  moV^ed  by  no  other  considerations,  she  pur- 
chased the  said  bonds,  whereby  she  lost  the  use  of  her  money,  and 
the  defendant,  the  appellee,  became  liable  to  her  for  the  same,  with 
interest,  damages,  &c. 

The  demurrer  interposed  having  been  overruled,  the  defendant 
pleaded  the  general  issue,  Not  guilty. 
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At  the  trial,  the  prayers  offered  by  both  plaintiff  and  defendant 
were  refused,  and  the  jury  was  instructed  : — 

"  That  the  National  Bank  Act,  under  which  the  defendant  is 
organized  as  a  banking  association,  limits  the  action  of  the  bank 
to  the  pursuit  of  the  objects  specified  in  the  Act  of  Congress,  and 
that  the  purchase  and  sale  of  such  bonds  is  not  within  the  char- 
tered powers  of  the  defendant,"  and  although  the  jury  should  find 
the  facts  set  forth  in  the  narr.y  "  still  the  plaintiff  could  not 
recover  in  this  action  against  the  defendant  by  reason  of  such 
representation." 

The  verdict  being  for  the  defendant,  the  plaintiff  appealed. 

JJ.  ff.  Keedy^  for  appellant* 

Albert  Small  and  Oeorge.  Schley^  for  appellee. — ^But  two  ques- 
tions are  involved  in  this  issue,  both  of  which  were  raised  upon  the 
demurrer. 

First,  Does  an  action  of  deceit  lie  against  a  corporation  ;  and 
Second,  Conceding  the  facts   alleged,  and  that  the  action  will 
lie,  is  the  appellee  hable,  the  acts  complained  of  being  clearly 
ultra  vires. 

1.  An  incorporated  company  cannot,  in  its  corporate  character, 
be  called  on  to  answer  in  an  action  for  deceit :  Western,  Bank  of 
Scotland  v.  Addie,  Law  Rep.  1  H.  L.  Sc.  145.  The  only  late 
case  in  conflict:  Swift  v.  Winterbotham  P.  0.,  Law  Rep.  8  Q.  B. 
244,  is  expressly  overruled  on  appeal  to  the  Exch.  Ch.  in  the  same 
case  9ub  nom. :  Swift  v.  Jewsburg  P.  0.,  Law  Rep.  9  Q.  B.  301. 

2.  The  acts  complained  of  are  ultra  vires,  and  the  appellee  can- 
not be  bound  by  any  act  or  representation  of  its  ofiicer  in  this 
behalf:  Tome  v.  Parkersburg Branch  Railroad  Company,  39  Md. 
36 ;  Penna.,  Del.  ^  Md,  Steam  Navigation  Company  v.  Dandridge, 
8  Gill  &  Johns.  248 ;  Duncan  v.  Maryland  Savings  Institution, 
10  Gill  &  Johns.  299  ;  U.  S.  v.  City  Bank  of  Columbus,  21  How. 
856;  Merchants'  Bank  v.  Marine  Bank,  3  Gill  125;  Minor  v. 
Mechanics  Bank  of  Alexandria,  1  Pet.  46 ;  per  Marshall,  C. 
J.  :  Head  v.  Providence  Insurance  Co,,  2  Cranch  127,  169;  4 
Wheat.  518  ;  12  Id.  64. 

Banking,  apart  from  the  very  elaborate  definition  given  in  the 
Act  of  Congress,  is  defined  in  Duncan  v.  Maryland  Savings  Insti- 
tution, supra,  as  "consisting  of  the  right  of  issuing  negotiable  notes, 
discounting  notes  and  receiving  deposits ;"  citing  People  v.    The 
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Presidenty  ^c,  of  the  Manhattan  Co.^  5  Conn.  383 ;  The  People 
V.  The  Utica  Insurance  Co.<,  15  Johns.  390.  And  see  Angell  i^ 
Ames,  Corps.,  sect.  55,  n.  3  ;  Grant  on  Banking  1,  6,  381,  614; 
Bank  for  Savings  v.  The  Collector^  3  Wall.  495.  To  this  general 
definition  the  Act  of  Congress  adds,  ^'  buying  and  selling  exchange, 
coin  and  bullion.*' 

The  construction  of  the  Act,  since  banking  is  not  in  itself  a  cor- 
porate franchise,  but  a  limitation  upon  and  in  derogation  of  com- 
mon-law rights,  must  be  strict  and  exclusive :  Curtis  v.  Leaviti, 
15  N.  Y.  52  ;  Bullard  v.  Bank,  18  Wall.  589.  This  section  is  a 
rescript  of  sect.  18  of  the  General  Banking  Law  of  New  York, 
passed  in  1838,  and  as  to  these  provisions  is  in  totidem  verbis. 

The  New  York  Act  has  passed  under  careful  scrutiny,  and  has 
met  with  frequent  judicial  interpretation.  The  question  in  this 
issue,  the  power  of  a  bank  to  traffic  in  stocks,  arose  under  the 
New  York  Act,  in  Talmage  v.  Pell,  7  N.  Y.  (3  Seld.)  327,  and 
the  court,  after  conceding  that  stocks  might  be  legitimately  bought 
or  taken  for  many  purposes  incident  to  the  express  power  to  con- 
duct the  business  of  banking,  at  p.  343,  says:  ^'The  proposition, 
however,  to  be  established,  is  the  right  to  traffic  in  them,  or  to 
acquire 'them  for  the  special  objects  contemplated  by  the  arrange- 
ment of  the  parties  in  this  case ;  and  these  sections  neither  prove 
nor  tend  to  prove  any  authority  of  that  nature."  *  *  *  "I  am, 
for  the  reasons  suggested,  of  the  opinion  that  this  bank  had  no 
authority  to  traffic  in  stocks  as  an  article  of  merchandise.' 

The  same  point  was  ruled  in  Bank  Commissioners  v.  St,  Late- 
rence  Bank,  Id.  518 ;  Curtis  v.  Leavilt,  15  N.  Y.  9,  168,  and  in 
Barnes  v.  Ontario  Bank,  19  N.  Y.  152.  In  the  construction  of 
the  powers  of  National  Banking  Associations,  in  other  matters,  as 
given  in  sect.  8  of  the  Act,  similar  views  are  held  by  the  Supreme 
Court  of  Pennsylvania,  in  Fowler  v.  Sculley,  72  Penna.  St.  450; 
The  First  National  Bank  of  Lyon  v.  The  Ocean  National  Bank, 
a  case  recently  decided  by  the  Court  of  Appeals  of  New  York, 
reported  2  Cent.  L.  J.  267  ;  Shinkle  v.  The  First  National  Bank 
of  Ripley,  22  Ohio  516  ;  Shoemaker  v.  The  National  Mechaniri 
Bank,  2  Abbott  U.  S.  Rep.  416 ;  and  Stewart  v.  The  National 
Union  Bank,  Id.  424. 

And  the  principle  announced  in  these  cases  is  fully  recognised 
by  this  court  in  The  First  National  Bank  of  Charlotte  v.  Tlu 
National  Exchange  Bank  of  Baltimore^  39  Md.  610.     The  only 
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case  in  conflict  is  Leach  v.  Hah,  31  Iowa  69,  and  that  is  so  evi- 
dently a  case  of  bailment,  and  nothing  more,  that  not  even  the 
positive  assertion  of  the  court  can  avail  against  the  facts.  The 
view  taken  in  this  case,  too,  is  fully  and  satisfactorily  controverted 
in  the  analogous  case  decided  at  its  February  Term  1875,  by  the 
Supreme  Court  of  Vermont :  Wilei/  v.  The  First  National  Bank 
of  Brattlehoro\  ante.,  342. 

Persons  dealing  with  the  agents  or  officers  of  a  corporation  are 
held  to  know  the  powers  of  the  corporation :  The  Miners'  Ditch 
Company  v.  Zellerbach  et  aL,  1  Withrow's  American  Corporation 
Cases  275  (37  Calif.  543) ;  Pierce  v.  Madison  ^  Ind.  Railroad 
Co.,  21  How.  443.  Nor  will  a  corporation  be  held  liable  for  the 
fraud  of  its  agent  committed  colore  officii:  Mayor  ^  0.  0.  v. 
Eshbach,  18  Md.  276;  Same  v.  Reynolds,  20  Id.  1;  Duckeit  v. 
County  Commissioners  A.  A,  Co.,  Id.  468 ;  Horn  v.  Mayor  ^  C 
C,  30  Id.  218 ;  Foster  v.  Essex  Bank,  17  Mass.  599  ;  Mechanics* 
Bank  v.  N.  Y.  ^  N.  H.  Railroad  Co.,  13  N.  Y.  (3  Kern.)  600. 
Is  the  appellee  estopped  from  making  such  a  defence  ?  The  doc- 
trine of  estoppel,  as  applicable  tu  such  a  defence  by  a  corporation, 
is  very  clearly  put  in  Hood  v.  N.  Y.  ^  N,  H.  Railroad  Co.,  22 
Conn.  1,  602,  thus :  *'  Where  a  corporation  has  the  power  to  do  an 
act,  they  may  be  estopped  from  objecting  that  the  form  they 
adopted  was  not  the  exact  mode  prescribed  by  the  charter ;  but 
where  the  question  is  one  of  power,  they  cannot  be  deemed  es- 
topped to  deny  that  they  have  done  what  they  never  could  by 
legal  possibility  have  done."  And  this  principle  is  held  and  en- 
forced in  The  Penna.,  Del.  ^  Md.  Steam  Navigation  Co.  v.  Dand- 
ridge,  supra,  and  in  Albert  ^  Wife,  v.  The  Savings  Bank,  2  Md. 
159 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — A  question  of  importance  and  of  first  impression 
in  this  state  arises  on  this  appeal.  It  is  broadly  and  clearly 
-whether  the  bank  had  authority,  under  the  Act  of  Congress,  to 
engage  in  the  business  of  selling  bonds  of  railroad  companies  on 
commission. 

A  bank,  like  other  private  corporations,  is  confined  to  the  sphere 
of  action  limited  by  the  terms  and  intention  of  its  charter.  The 
Supreme  Court,  in  the  case  of  the  Bank  of  The  United  States  v. 
Dandridge,  12  Wheat.  68,  states  the  rule  by  which  the  powers  of 
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the  bank  are  to  be  determined  thus  :  '^  Whatever  mav  be  the  im- 
plied  powers  of  aggregate  corporations  by  the  common  law,  an  J 
the  modes  by  which  those  powera  are  to  be  carried  into  operation, 
corporations  created  by  statute  must  depend,  both  for  their  powers 
and  the  mode  of  exercising  them,  upon  the  true  construction  of 
the  statute  itself:"  and  in  that  case  the  court  adopts,  as  entirely 
correct  and  applicable  to  the  bank,  the  doctrine  laid  down  by 
Chief  Justice  Marshall  in  2  Cranch  167,  in  reference  to  an  in- 
surance company,  viz. :  "  Without  ascribing  to  this  body,  which, 
in  its  corporate  capacity,  is  the  mere  creature  of  the  act  to  which 
it  owes  its  existence,  all  the  qualities  and  disabilities  annexed  by 
the  common  law  to  ancient  institutions  of  this  sort,  it  may  be  cor- 
rectly said  to  be  precisely  what  the  incorporating  act  has  made  it, 
to  derive  all  its  powers  from  that  act,  and  to  be  capable  of  exer- 
cising its  faculties  only  in  the  manner  in  which  that  act  authorizes/' 
And  in  this  state  the  law  is  well  settled  that  a  corporation  create! 
for  a  specific  purpose  not  only  can  make  no  contract  forbidden  by 
its  charter,  but  in  general  can  make  no  contract  which  is  not 
necessary  either  directly  or  indirectly  to  enable  it  to  answer  that 
purpose.  In  deciding,  therefore,  whether  a  corporation  can  make 
a  particular  contract,  it  must  be  considered,  in  the  first  place, 
whether  its  charter  or  some  statute  binding  upon  it  forbids  or  per- 
mits it  to  make  such  a  contract ;  and  if  its  charter  and  valid 
statutory  law  are  silent  upon  the  subject,  in  the  second  place, 
whether  the  power  to  make  such  a  contract  may  not  be  implied 
upon  the  part  of  the  corporation  as  directly  or  incidentally  neces- 
sary to  enable  it  to  fulfil  the  purpose  of  its  existence ;  or  whether 
the  contract  is  entirely  foreign  to  that  purpose.  A  corporation  has 
no  other  powers  than  such  as  are  specifically  granted  or  such  as 
are  necessary  for  the  purpose  of  carrying  into  effect  the  powers 
expressly  granted :  Penna.y  Del.  ^  Md,  Steam  Navigatum  Com- 
pany V.  Dandridge^  8  Gill  &  Johns.  318,  319. 

We  must,  therefore,  determine  the  true  construction  of  the  Act 
of  Congress  authorizing  the  formation  of  these  banking  associa- 
tions, and  whether  the  power  to  make  contracts  like  the  one  in 
question  is  expressly  conferred  upon  them,  or  is  dir^tly  or  in- 
directly necessary  to  enable  them  to  fulfil  the .  purpose  of  their 
creation,  or  is  entirely  foreign  to  that  purpose. 

So  far  as  the  purpose  of  the  law  is  indicated  by  its  title,  it 
is  "  To  provide   a  national  currency,  secured  by  a  pledge  of 
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United  States  bonds,  and  to  provide  for  the  circulation  and  re- 
demption thereof."  After  prescribing  in  previous  sections  the 
mode  by,  and  the  conditions  under  which,  banking  associations 
may  be  formed,  the  8th  section  declares  that  every  association  so 
formed  shall  become  a  body  corporate  from  the  date  of  its  certifi- 
cate of  organization,  but  shall  transact  no  business  ^'  except 
such  as  may  be  incidental  to  its  organization  until  authorized 
by  the  comptroller  of  the  currency  to  commence  the  business  of 
banking."  Power  is  then  given  it  to  adopt  a  corporate  seal,  to 
have  succession  by  the  name  designated  in  its  organization  certifi- 
cate, and  in  that  name  to  make  contracts  and  sue  and  be  sued,  to 
elect  directors  and  other  officers,  '^  and  exercise  under  this  act  all 
such  incidental  powers  as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences  of  debt ;  by  receiving 
deposits ;  by  buying  and  aelling  exchange,  coin  and  bullion ;  by 
loaning  money  on  personal  security,  and  by  obtaining,  issuing  and 
circulating  notes  according  to  the  provisions  of  this  act.'' 

This  is  the  only  portion  of  the  statute  to  which,  for  the  purposes 
of  this  case,  it  is  necessary  to  refer.  By  it  the  associations  are 
not  simply  incorporated  as  banks,  and  the  scope  of  their  corporate 
business  left  wholly  to  implication,  but  the  kind  of  banking  which 
they  may  conduct  is  limited  and  defined.  As  wc  read  the  language 
of  this  8th  sect,  it  authorizes  the  associations  to  carry  on  banking 
'^by  discounting  and  negotiating  promissory  notes,"  &c.,  and  to 
exercise  '^  all  such  incidental  powers**  as  shall  be  necessary  to 
conduct  that  business.  The  mode  in  which  the  incidental  powers 
may  be  exercised  is  not  defined,  but  all  incidental  powers  which 
they  can  exercise  must  be  necessary  or  incidental  to  the  business 
of  banking  thus  limited  and  defined.  To  the  usual  attributes  of 
banking,  consisting  of  the  right  to  issue  notes  for  circulation,  to 
discount  commercial  paper  and  to  receive  deposits,  this  law  adds 
the  special  power  to  buy  and  sell  exchange,  coin  and  bullion ;  but 
we  look  in  vain  for  any  grant  of  power  to  engage  in  the  business 
charged  in  this  declaration.  It  is  not  embraced  in  the  power  to 
"discount  and  negotiate*'  promissory  notes,  drafts,  bills  of  ex- 
change and  other  evidences  of  debt.  The  ordinary  meaning  of 
the  term  ^^  to  discount*'  is  to  take  interest  in  advance,  and  in  bank- 
ing it  is  a  mode  of  loaning  money.  It  is  the  advance  of  money  not 
due  until  some  future  period,  less  the  interest  which  would  be  due 
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thereon  when  payable.     The  power  "  to  negotiate"  a  bill  or  note 
is  the  power  to  endorse  and  deliver  it  to  another  so  that  the  right 
of  action  thereon  shall  pass  to  the  endorsee  or  holder.     No  con- 
struction can  be  given  to  these  terms,  as  used  in  this  statute,  so 
broad  as  to  comprehend  the  authority  to  sell  bonds  for  third  parties 
on  commission,  or  to  engage  in  business  of  that  character.     The 
appropriate  place  for  the  grant  of  such  a  power  would  be  in  the 
clause  conferring  authority  to  "buy  and  sell,"  but  we  find  that 
limited  to  specific  things,  among  which  bonds  are  not  mentioned, 
and  upon  the  maxim,  Uxpreasio  uniiLS  eat  exclnsio  alteriua^  and  in 
view  of  the  rule  of  interpretation  of  corporate  powers  before  stated, 
the  carrying  on  of  such  a  business  is  prohibited  to  these  associa- 
tions.    Nor  can  we  perceive  it  is  in  anywise  necessary  to  the  pur- 
poses of  their  existence,  or  in  any  sense  incidental  to  the  business 
they  are  empowered  to  conduct,  that  they  should  become  bond 
brokers  or  be  allowed   to  traffic   in  every  species  of  obligations 
issued  by  the  innumerable  corporations,  private  and  municipal,  of 
the  country.     The  more  carefully  they  confine  themselves  to  the 
legitimate  business  of  banking,  as  defined  in  this  law,  the  more 
efiectually  will  they  subserve  the  purposes  of  their  creation.    By 
a  strict  adherence  to  that  they  will  best  accommodate  the  commer- 
cial community,  as  well  as  protect  their  shareholders. 

Such  is  our  construction  of  this  statute,  and  it  is  supported  by 
the  best  considered  authorities,  and  the  decided  preponderance  of 
judicial  opinion  in  other  states. 

This  eighth  section  is  almost  identical  in  terms  (and  as  respects 
the  present  question  completely  so)  with  the  Banking  Act  of  New 
York  of  1838,  ch.  260 ;  and  the  Court  of  Appeals  of  that  state,  in 
Talmage  v.  Pell^  3  Selden  328,  held  that  banking  associations, 
formed  under  that  law,  have  authority  only  to  carry  on  the  busi- 
ness of  banking  in  the  manner  and  with  the  powers  specified  in 
the  act,  and  have  no  power  to  purchase  state  stocks  to  sell  at  a 
profit  or  as  a  means  of  raising  money  except  when  received  as 
security  for  a  loan  or  taken  in  payment  of  a  loan  or  debt.  In 
speaking  of  the  transaction  under  review  in  that  case  the  court 
says,  the  banking  company  "purchased  these  bonds  as  they  might 
have  purchased  a  cargo  of  cotton  to  send,  to  market,  to  be  sold  at 
the  risk  of  the  vendor  for  the  highest  price  that  could  be  obtained. 
No  authority  to  traffic  in  either  commodity  is  expressly  given  by 
the  law  of  1838.     It  is,  therefore,  claimed  as  a  power  incident  to 
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the  business  of  banking.  But  the  8th  sect,  of  the  act  declares  that 
this  business  shall  be  carried  on  by  discounting  bills,  notes  and 
other  evidences  of  debt,  by  loaning  money  on  real  and  personal 
security,  by  buying  and  selling  gold  and  silver  bullion,  foreign 
coin  and  bills  of  exchange,  &c.  The  subjects  pertaining  to  the 
business  of  banking  are  designated,  and  the  express  powers  of  the 
association  are  limited  to  them  and  to  such  incidental  powers  as 
may  be  necessary  to  transact  the  business  thus  defined  by  the 
legislature."  They  then  proceed  to  show  that  the  claim  to  base 
the  validity  of  the  contract  upon  any  incidental  power  is  unfounded, 
and  pronounce  the  transaction  illegal,  and  the  assignment  by  the 
company  of  the  mortgages  which  they  held,  as  collateral  security 
for  the  purchase,  void.  So  also  in  recent  decisions  of  the  courts 
of  last  resort,  in  several  of  the  states  where  this  Act  of  Congress, 
and  especially  its  8th  sect.,  has  been  considered,  we  find  it  con- 
strued in  entire  accord  with  the  view  we  have  taken  of  it.  We 
refer  to  Fowler  v.  Scully^  72  Penna.  St.  456  ;  Shinkle  v.  FirBt 
National  Bank  of  Ripley,  22  Ohio  616 ;  Wiley  v.  First  Na- 
tional Bank  of  Brattleboro\  decided  by  the  Supreme  Court  of 
Vermont  at  its  February  term  1875,  [ante^  p.  342),  and  First 
National  Bank  of  Lyon  v.  Ocean  National  Bank,  decided  by  the 
Court  of  Appeals  of  New  York.  In  the  last-mentioned  case  there 
is  a  very  able  opinion  of  the  court  by  Allen,  J.,  in  which  he  says 
he  fully  concurs  in  the  views  expressed  by  Judge  Wheeler  in 
the  Vermont  case,  and  in  reference  to  the  case  of  Van  Leuven  v. 
First  National  Bank  of  Kingston,  shortly  reported  (the  opinion 
of  the  judges  not  being  given)  in  54  New  York  671,  which  has 
been  pressed  upon  our  attention  by  the  appellant's  counsel,  he 
says  it  decided  no  general  principle,  but  by  a  divided  court  it  was 
determined  that  the  contract  in  that  case,  under  the  circumstances, 
was  the  contract  of  the  corporation  and  not  the  individual  con- 
tract of  the  president. 

We  are,  therefore,  clearly  of  opinion  that  this  business  of  selling 
bonds  on  commission  is  not  within  the  scope  of  the  powers  of  the 
corporations,  and  the  bank  could  not,  under  any  circumstances, 
carry  it  on :  and  being  thus  beyond  its  corporate  powers,  the 
defence  of  ultra  vires  is  open  to  the  appellee  :  8  G.  &  J.  348.  It 
follows  from  this  that  the  bank  is  not  responsible  for  any  false 
representations  made  by  its  teller  to  the  appellant  by  which  sho 

was  induced  tc  purchase  the  bonds  in  question.'    Hence  there  was 
Vol.  XXIII.— 78 
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no  error  in  the  court's  instruction  to  the  jurj  nor  in  the  rejection 
of  the  appellant's  first  and  second  prayers. 

But  by  the  third  and  fourth  counts  of  the  declaration,  and  the 
appellant's  third  and  fourth  prayers,  it  is  sought  to  give  another 
character  to  the  transaction  and  to  place  the  right  to  recover  upon 
a  different  ground. 

They  present  the  case  in  this  view,  viz. :  That  there  was  no  sale 
and  purchase  of  the  bonds,  but  by  the  false  representations  of  the 
teller,  the  appellant  was  induced  to  receive  theiQ,  instead  of  money, 
in  payment  of  the  draft  on  New  York,  which  she  presented  at  the 
bank  to  be  cashed  or  collected.  It  is  argued  that,  in  this  aspect, 
the  transaction  amounts  to  the  same  thing  as  if  the  teller  bad 
cashed  the  draft  by  paying  her  over  the  counter  in  depreciated  or 
worthless  bank-notes,  representing  them  to  be  good.  But  the 
answer  to  this  position  is  that  there  is  no  evidence  in  the  record  to 
support  it.  The  proof  shows  that  on  the  6th  of  October  1871,  the 
appellant  presented  at  the  bank  a  draft  on  New  York  for  $1047, 
and  asked  the  teller  if  it  was  good,  and  if  he  would  cash  it.  The 
teller  gave  her  $47  in  money  and  a  certificate  of  deposit  for  the 
balance  to  the  effect  that  she  has  ^'  deposited  in  this  bank  |1000 
payable  to  the  orderof  herself  on  return  of  this  certificate  pro- 
perly endorsed."  This  instrument  is  in  the  usual  form  of  a  certifi- 
cate of  deposit,  bears  date  the  6th  of  October  1871,  and  is  signed 
by  the  teller  for  the  cashier.  There  is  a  discrepancy  in  the  testi- 
mony  as  to  whether  anything  was  said  at  that  time  about  investing 
her  money  in  Northern  Pacific  Bonds.  According  to  her  testimony, 
as  stated  in  the  record,  it  may  be  inferred  the  alleged  false  repre- 
sentations were  then  made,  but  whether  before  or  after  she  received 
the  certificate  of  deposit  does  not  clearly  appear;  and,  according 
to  the  testimony  on  the  other  side,  nothing  was  said  about  the$e 
bonds  until  some  ten  or  twelve  days  thereafter,  when  she  returned 
and  insisted  upon  investing  her  money.  But  it  is  immaterial  when 
this  occurred,  because  it  is  an  undisputed  fact  that  she  received 
and  accepted  the  certificate  on  that  day,  long  before  the  bonds 
were  delivered  to  her.  The  draft  to  the  extent  of  JIOOO  was 
received  by  the  bank  as  money,  and  as  such  it  passed  to  her  credit, 
and  she  became  the  creditor  of  the  bank  for  that  amount  ss  an 
ordinary  depositor.  Whatever  may  have  been  said  at  or  before 
this  time,  it  is  clear  beyond  dispute  that  by  this  transaction  the 
draft  was,  as  between  herself  and  the  bank,  cashed  or  converted 
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into  money,  which  became  hers  in  the  coffers  of  the  bank  to  use 
and  dispose  of  as  she  saw  fit.  It  is  further  shown  by  undisputed 
testimony  that  these  bonds  were  ordered  by  the  cashier  from 
the  Baltimore  brokers,  and  received  on  the  19th  of  October 
1871,  a  few  days  after  the  order  for  them  was  sent ;  that  they 
remained  in  the  bank  until  some  time  in  April  following,  when 
the  appellant,  either  in  person  or  through  an  agent,  returned  the 
certificate  of  deposit  and  got  the  bonds,  paying  the  interest  accrued 
at  the  time  of  the  purchase  out  of  the  January  coupons  on  the 
bonds  which  the  teller  then  cashed  for  her;  that  she  thereafter 
retained  the  bonds,  collecting  the  interest  upon  them  up  to  July 
1st  1873,  nnd  that  they  were  sold  in  the  market  at  par  and  accrued 
interest  up  to  the  financial  crisis  in  the  fall  of  1873.  From  these 
facts  the  law  can  regard  the  transaction  in  no  other  light  than  as 
a  purchase  of  these  bonds  by  the  appellant  through  the  teller  or 
cashier,  she  paying  therefor  her  own  money  deposited  to  her  credit 
in  the  bank.  It  was  entirely  competent  for  the  bank  to  receive 
the  draft  for  collection,  or  to  accept  and  receive  it  as  a  deposit  of 
80  much  money ;  and  there  is  no  evidence  in  the  case  legally  suf- 
ficient to  authorize  a  jury  to  infer  that  the  teller  (acting  as  he 
would  be  in  that  respect  in  the  discharge  of  his  duty  and  within 
theiscope  of  bis  employment)  cashed  the  draft  bypassing  off  upon 
her  these  bonds  instead  of  money  in  payment  therefor.  For  these 
reasons  there  is  no  error  in  the  rejection  of  the  last  two  prayers 
of  the  appellant,  and  the  judgment  must  be  affirmed. 

Having  disposed  of  the  case  in  this  way,  it  becomes  unnecessary 
to  express  any  opinion  upon  the  question  argued  at  bar  whether 
an  action  like  this  will  lie  against  a  corporation  in  its  corporate 
character  for  deceit  practised  by  its  officers  or  agents. 

Judgment  affirmed. 

So  far  as  we  can  learn,  after  yery  The  seeming  hardship  growing  out 

thorough   search   through   the    digests  of  the  Jbnial  of  a  remedy,  in  a  case 

and  periodicals,  the  foregoing  is    the  falling  so  apparently  within  the  ordi- 

first  case  in  which   the   power  of  Na-  nary  purview  of  banking,  is  fully  and 

tional  Banking  Associations,  as  to  the  fairly  met  in  the  view  presented  in  the 

scope  of  the   business   of  banking,   is  Vermont  case,  ante,  p.   342,  that  the 

defined.     It  follows  too,  as  a  fit  supple-  plaintiff  dealt  with   the  officers  of  the 

ment  to  the  very  well  adjudged  cases,  bank,  not  from  compulsion,  but  as   a 

cited   in  argument,  and  referred  to  by  matter  of   choice,  and   if   the   officer 

the  court:  Fowler  y.   Scnliy^  Wiley  v.  *' assumed  to  have  any  power  he  did 

Tk*  First  National  Bank  of  BrattUliorOy  not  possess,  the  plaintiff  trusted  him  in 

and   The  First  National  Bank  of  Lyon  that  respect  and  has  his  responsibility  to 

T.  The  Ocean  National  Bank.  rely  upon  to  vindicate  the  assumption/' 
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Indeed,  this  phase  of  the  case  serves 
to  illustrate  the  wisdom  of  the  decision 
of  the  House  of  Lords  in  the  case  West- 
em  Bank  of  Scotland  v.  Addie^  L.  R. 
1  H.  L.  Sc.  145. 

The  gradufil  tendency  of  the  decisions 
of  the  House  of  Lords,  and  on  Chan- 
cery Appeals,  in  England,  and  to  some 
extent  of  the  courts  of  the  several 
states,  is  to  place  the  action  for  deceit 
upon  more  substantial  and  clearly  de- 
fined grounds,  the  principle  of  the  re- 
covery, and  the  measure  of  it  as  well, 
being  the  benefit  accruing  to  the  party 
by  whom,  or  in  whose  behalf,  the  false 
representations  are  made.  The  proper 
action  then  will  be  for  money  had  and 
received.  There  would  be  no  substan- 
tial ground  for  discrimination  in  favor 
of  a  corporate  principal  in  such  actions, 
were  it  possible  to  prove  the  scienter 
against  the  real  principals,  the  share- 
holders or  members  of  the  corporation. 
But  this  difficulty,  except  in  few  and  re- 
mote cases,  is  insuperable. 

The  true  principle,  however,  is  un- 
questionably that  announced  by  Lord 
Cranworth  in  Ranger  v.  The  Great 
Western  Railway  Co.^  5  H.  L.  Cases  72 ; 
New  Brunswick  Railway  Co,  v.  Cony- 
heare^  9  Id.  711  ;  Western  Batik  of 
Scotland  v.  Addie,  supra.  *^  An  atten- 
tive consideration  of  the  cases  has  con- 
vinced me  that  the  true  principle  is, 
that  these  corporate  bodies,  through 
whose  agents  so  large  a  portion  of  the 
business  of  the  country  is  now  carried 
on,  may  he  made  responsible  for  the 
frauds  of  those  agents  to  the  extent  to 
which  the  companies  have  profited  from 
these  frauds  ;  but  they  cannot  be  sued 
HS  v/rongdoers  bv  imputing  to  them  the 
misconduct  of  those  whom  thev  have 
employed.  A  person  defrauded  by  di- 
rectors, if  the  subsequent  acts  and  deal- 
mgs  of  the  parties  have  been  such  as  to 
leave  him  no  remedy  but  an  action  for 
the  fraud,  must  seek  his  remedy  against 
the  directors  personally."     There  seem 


to  be  no  cases  growing  out  of  contract, 
where  opportunity  for  the  rescission  of 
the  contract  has  passed,  which  cannot 
be  reached  by  the  action  for  money  had 
and  received  ;  and  as  in  no  cases,  except 
Jfffrey  v.  Bigelow^  13  Wend.  518,  and 
White  V.  Sawyer,  16  Gray  586,  has  the 
measure  of  damages  been  carried  be- 
yond the  extent  of  the  benefit  accming 
from  the  fraud,  there  is  now  no  practi- 
cal reason  for  a  distinct  form  of  action. 

Recurrinj^  to  the  principle  announced 
by  Judge  Miller,  it  presents  itself  as 
fairly  meeting  what,  but  for  the  inde- 
pendent course  of  the  courts,  woald 
soon  give  rise  to  innumerable  evils. 
The  drift  of  the  age  is  to  the  develop- 
ment of  corporate  enterprise  :  and  with 
the  facility  with  which  corporations  are 
created  under  general  statutes,  the  fre- 
quently poorly  defined  scope  of  power, 
and  the  tendency  to  make  each  the 
source  of  gain  in  every  possible  direc- 
tion, it  is  only  by  careful  judicial  limita- 
tion of  their  powers  that,  on  the  one 
hand,  they  may  be  restrained  within 
proper  bounds,  and  prohibited  from  en- 
croachments upon  the  well-known  com- 
mon-law rights,  and  on  the  other  that 
the  public  may  be  protected  with  them. 
No  better  instance  can  be  given  than 
this  case.  Banking  is  not  in  its  nature 
a  corporate  franchise ;  conseqaentlj 
every  step  outside  their  charter  powers 
is  an  infringement  of  public  right. 

The  cases  cited  in  the  opinion,  with 
those  of  the  brief,  go  very  far  toward 
the  full  judicial  interpretation  of  the 
powers  of  National  Banking  Associa- 
tions, and  the  establishment  of  those 
limitations  of  power  which  serve  as 
safeguards  as  well  to  the  public,  as 
their  own  shareholders. 

The  cases  referred  to  bv  Judge  Red- 
field  in  his  note,  ante,  p.  348,  with  the 
cases  cited  here,  include  nearly  all— sH 
the  more  important  ones — arising  upon 
the  construction  of  this  act. 

S. 
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Supreme  Judicial  Court  of  New  ffampshire. 
CHARLES  C.  WHITTIER  v.  HARTFORD  FIRE  INS.  CO. 

A  citizen  of  New  Hampshire  brought  an  action  in  the  Supreme  Court  of  that 
state  against  a  corporation  created  by  the  legislature  of  the  state  of  Cunnecticur, 
and  imring  its  principal  place  of  business  in  the  latter  state.  A  trial  was  hftil 
before  a  jury,  who  returned  a  verdict  for  the  plaintiff.  Exceptions  taken  to  cerrniii 
rulings  of  the  court  by  the  defendants  were  transferred  to  the  full  bench,  and  over- 
ruled, and  judgment  was  rendered  for  the  plaintiff  on  the  verdict.  The  defend- 
ants then  sued  out  a  writ  of  review,  and  at  the  September  Term  1874,  filed  a 
petition  for  the  removal  of  said  action  to  the  Circuit  Court  of  the  United  States 
for  the  district  of  New  Hampshire.  Held,  that  under  the  3d  clause  of  sect.  639  of 
the  Revised  Statutes  of  the  United  States,  providing  for  the  removal  of  a  cause 
from  a  state  court  to  the  Circuit  Court  of  the  United  States  upon  petition  filed 
'*  at  any  time  before  the  trial  or  final  hearing  of  the  cause,"  such  a  petition  can- 
not be  filed  after  one  trial  has  been  had  by  the  parties,  although  the  action  is  one 
where  review  will  lie. 

Action  of  review  of  an  action  of  asaumpait,  brought  by  Whit- 
tier  (defendant  in  review)  against  the  Hartford  Fire  Insurance 
Company  (plaintiffs  in  review),  upon  a  policy  of  insurance. 

The  original  action  was  tried  by  the  jury,  and  on  the  trial  ex- 
ceptions were  taken  to  the  rulings  of  the  court,  and  the  case  was 
reserved.  These  exceptions  were  overruled,  and  at  the  March 
Term  1874,  of  the  Supreme  Judicial  Court  for  said  county,  judg- 
ment was  rendered  for  the  plaintiff.  The  defendants  then  sued 
out  their  writ  of  review,  which  is  dated  May  2d  1874,  and  was 
entered  at  the  September  Term  1874,  of  this  court.  On  the  first 
day  of  March  1875,  the  plaintiffs  in  review  filed  their  petition  for 
a  removal  of  said  action  to  the  next  term  of  the  United  States 
Circuit  Court  under  the  Act  of  Congress  passed  in  1866,  as 
amended  by  the  Act  of  1867.  In  their  petition  they  alleged  that 
*'  they  are  plaintiffs  in  review;  that  they  are  a  corporation  duly 
established  by  the  laws  of  the  state  of  Connecticut,  and  a  citizen 
of  said  state ;  that  the  said  Whittier,  the  defendant  in  review,  is 
a  citizen  of  the  state  of  New  Hampshire,  and  that  said  parties  to 
said  writ  are  so  described  in  said  writ  of  review,  and  that  the 
amount  in  controversy  exceeds  the  sum  of  five  hundred  dollars, 
exclusive  of  costs."  This  petition  was  signed  by  the  plaintiffs  in 
review  by  their  secretary.  There  was  also  filed  the  affidavit  of  the 
secretary  verifying  the  facts  stated  in  the  petition,  and  also  stating 
that  ^'he  has  reason  to  believe  and  does  believe  that  from  preju- 
dice and  local  influence  the  said  defendant  company  will   not  be 
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able  to  obtain  justice  in  the  Circuit  Court  for  the  state  of  New 
Hampshire."  They  also  filed  a  sufficient  bond,  as  required  by 
said  Act  of  Congress. 

The  court /?ro/onna  denied  the  prayer  of  the  petition,  to  which 
the  plaintiffs  in  review  excepted. 

The  questions  arising  upon  the  foregoing  case  were  transferred 
to  this  court  for  determination. 

Mugridge  (with  whom  were  Pike  ^  Blodgett\  for  the  plaintiffs 
in  review. 

Whipple  (with  whom  was  Barnard)^  for  the  defendant  in  re- 
view. 

Smith,  J. — The  enactment  of  the  Revised  Statutes  of  the 
United  States,  which  were  approved  June  22d  1874,  operated  to 
repeal  the  Judiciary  Act  of  1789,  and  the  Acts  of  1866  and  1867 
regulating  the  removal  of  actions  from  a  state  to  a  Federal  court. 
Under  the  Act  of  1866  an  action  within  its  provisions  might  be 
removed  into  the  Circuit  Court  of  the  United  States  upon  petition 
filed  ^'  at  any  time  before  the  trial  or  final  hearing  of  the  cause." 
Under  the  Act  of  1867,  an  action  witbin  its  provisions  might  be 
removed  into  the  Circuit  Court  of  the  United  States  upon  petition 
filed  "  at  any  time  before  the  final  hearing  or  trial  of  the  suit." 
The  difference  between  these  two  acts  in  this  respect  is  marked 
and  distinct. 

We  have  been  referred  by  the  plaintiffs  in  review  to  the  case  of 
Insurance  Co.  v.  Dunn^  19  Wall.  214,  which  their  counsel  claims 
is  an  authority  directly  in  point  in  favor  of  granting  this  petition. 
That  would  be  so,  provided  there  has  been  no  change  in  the  stat- 
ute in  the  particular  above  noticed.  It  becomes  important  then 
to  inquire  whether  Congress,  in  enacting  the  Revised  Statutes, 
has  made  any  change  in  this  respect. 

Section  639  contains  the  provisions  of  the  Judiciary  Act  of 
1789,  and  of  the  Acts  of  1866  and  1867,  relating  to  the  removal 
of  actions  from  the  state  to  the  Federal  courts.  In  examining  to 
ascertain  whether  the  Act  of  1867  has  been  changed  in  the  par- 
ticular above  mentioned,  we  look  to  the  corresponding  portion  of 
said  section,  which  is  the  third  clause,  from  which  it  appears  that 
Congress  in  revising  the  laws  has  made  its  legislation  uniform  in 
this  respect.  It  provides  that  a  petition  for  removal  may  be  filed 
'^  at  any  time  before  the  trial  or  final  hearing  of  the  suit,*'  adopt- 
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ing  the  same  language  that  was  used  in  the  Act  of  1866,  and  to 
which  it  still  adhered  in  re-enacting  that  act  in  the  second  clause 
of  said  section. 

It  is  apparent  to  my  mind  that  this  change  was  not  the  result 
of  accident,  but  was  deliberately  made  to  secure  uniformity  upon 
the  subject,  in  view  of  the  conflicting  decisions  between  the  Fede- 
ral and  state  courts  upon  this  question  :  Akerly  v.  Vilas^  8  Am. 
Law  Reg.  N.  S.  229  and  658 ;  Johiison  v.  Monell^  Woolworth 
390 ;  Insurance  Co.  v.  Dunn^  19  Wall.  214 ;  Bryant  v.  Mich,  106 
Mass.  192. 

In  Insurance  Co,  v.  Dunn^  19  Wall.,  Judge  Swayne  says,  p. 
226:  ''In  the  Act  of  Congress  of  1866,  the  language  used  in 
this  connection  is  '  at  any  time  before  the  trial  or  final  hearing.' 
If  the  difference  in  the  Act  of  1867  be  material,  it  is  fair  to  pre- 
sume that  the  change  was  deliberately  made  to  obviate  doubts  that 
might  possibly  have  arisen  under  the  former  act,  and  to  make  the 
latter  more  comprehensive."  That  that  court  considered  that 
there  was  a  substantial  difference  in  the  language  of  the  Acts  of 
1866  and  1867  further  appears  from  the  second  head-note  to  the 
case,  which  reads  thus :  "  The  language  above  quoted — *  at  any 
time  before  the  final  hearing  or  trial  of  the  suit ' — of  the  Act 
of  March  2d  1867,  is  not  of  the  same  import  as  the  language  of 
the  Act  of  July  27th  1866,  on  the  same  general  subject — '  at  any 
time  before  the  trial  or  final  hearing.'  On  the  contrary,  the  word 
'  final,'  in  the  first-mentioned  act,  must  be  taken  to  apply  to  the 
word  '  trial  *  as  well  as  to  the  word  *  hearing.'  Accordingly,  al- 
though a  removal  was  made  after  a  trial  on  the  merits,  a  verdict,  a 
motion  for  a  new  trial  made  and  refused,  and  a  judgment  on  the 
verdict,  yet  it  having  been  so  made  in  a  state  where  by  statute 
the  party  could  still  demand,  as  of  right,  a  second  trial — held^  that 
such  first  trial  was  not  a  '  final  trial '  within  the  meaninor  of  the 
Act  of  Congress,  the  party  seeking  to  remove  the  case  having  de- 
manded and  having  got  leave  to  have  a  second  trial  under  the 
said  statute  of  the  state." 

In  Bryant  v.  Rich,  supra,  Gray,  J.,  in  delivering  the  opinion 
of  the  court,  said — "  The  words  '  before  final  hearing '  in  the  Act 
of  Congress  of  1867  would  seem  to  be  equivalent  in  meaning  to 
the  same  words — '  trial  or  final  hearing ' — as  transposed  in  the 
similar  Act  of  1866,  ch.  228 ;  and  it  is  at  least  doubtful  whether 
a  party  who  has  once  taken  the  chance  of  a  decision  upon   the 
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merits  by  a  trial  before  the  jury  in  an  action  at  law,  or  a  hearing 
before  the  court  in  a  suit  in  equity,  in  the  state  court,  can,  if  the 
case  stands  open  for  a  new  trial  or  further  hearing,  remove  it  into 
another  tribunal.  It  has  been  decided  by  the  Supreme  Court  of 
Wisconsin,  in  a  very  able  judgment,  that  he  could  not:  Akerly 
V.  Vilas^  8  Am.  Law  Reg.  N.  S.  658." 

The  requirement  of  the  present  statute  then  is,  that  the  petition 
must  be  filed  before  "  the  trial  or  final  hearing  in  the  suit,"  and 
not  as  formerly,  "  before  the  final  hearing  or  trial  of  the  suit." 
That  this  does  not  mean  "  final  trial "  is,  I  think,  clear  from  the 
change  that  was  made  in  the  revision  of  the  laws,  and  seems  to  be 
authorized  by  the  stress  which  is  put  upon  the  difference  in  the 
language  of  the  Acts  of  1866  and  1867  by  the  Supreme  Court  in 
Insurance  Co.  v.  Durin^  supra. 

The  parties  in  this  case  have  had  a  trial  by  jury.  The  original 
plaintiff  recovered  a  verdict;  the  exceptions  of  the  defendant  were 
overruled  by  the  full  bench,  and  judgment  for  the  plaintiff  was 
entered  upon  the  verdict.  This  judgment  cannot  be  reversed  or 
otherwise  affected  by  a  judgment  in  review.  The  petitioners 
counsel  very  truly  says  in  his  brief — "  it  remains,  whatever  the  result 
of  the  review,  and  the  party  in  whose  favor  it  was  rendered  re- 
tains whatever  he  obtained  by  it:  unless  reversed  by  error  it  must 
ever  stand  as  the  final  determination  and  conclusion  of  the  suit 
which  preceded  it :  Badger  v,  Gilmore^  37  N.  H.  459 ;  Ajidrewi 
V.  Foster,  42  Id.  379;  Fike  v.  Fike,  24  Id.  397.  Such  a 
trial  answers  fully  the  meaning  of  the  term,  as  used  in  sect.  639 
of  the  Revised  Statutes.  In  limiting  the  time  when  a  petition  for 
removal  must  be  filed  to  a  period  prior  to  such  trial,  Congress 
must  be  deemed  to  have  intended  that  the  party  who  may  prevail 
upon  such  trial  in  the  state  court  should  not  be  deprived  of  the 
fruits  of  the  trial  and  of  the  judgment  rendered  therein  at  the 
pleasure  of  the  discontented  party. 

It  is  questionable  whether  the  Constitution  could  have  been 
adopted  if  it  had  been  understood  that  it  conferred  on  Congr^s 
the  power  to  pass  an  act  removing  an  action  from  a  state  to  a 
Federal  court.  In  Wetherbee  v.  Johnson,  14  Mass.  412,  it  is  said 
that  it  has  been  held  in  the  Supreme  Court  of  Virginia  "  that  it 
never  was  the  intention  of  the  Constitution  of  the  United  States 
to  consider  the  Supreme  Courts  of  the  several  states  as  tribunals 
inferior  to  the  courts  of  the  United  States,  or  that  a  privilege  was 
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given  to  a  defendant  who  had  submitted  to  the  jurisdiction  of  a 
state  court,  taken  his  trial  there,  and  iSnally  failed  in  his  defence, 
to  harass  his  adversary  by  intercepting  the  remedy  which  he  may 
have  obtained  at  great  expense,  and  carrying  his  cause  to  a  tri- 
bunal whose  sessions  would  be  at  the  seat  of  the  National  Govern- 
ment, perhaps  a  thousand  miles  distant  from  the  place  of  his  resi- 
dence." 

The  decision  is,  perhaps,  only  valuable  as  showing  the  under- 
standing of  those  who  lived  in  the  time  of  the  early  history  of  the 
republic. 

There  are  very  many  strong  reasons  why,  after  the  parties  have 
submitted  to  one  trial  in  a  state  court,  the  cause  should  not  be  re- 
moved to  another  jurisdiction.  '^  If  it  is  not  a  ^'  dangerous  inter- 
ference with  the  independence  of  the  state  tribunals,"  it  tends  '*  to 
vex  and  harass  the  citizen  by  a  multitude  of  trials — the  last  of 
which  would  be  remote  from  his  place  of  residence,  where  it  would 
be  always  difficult  and  sometimes  impossible  for  him  to  prove  the 
facts  upon  which  his  cause  depended ;  besides  which  it  infringes 
one  of  the  most  ancient  and  cherished  principles  of  the  common 
law,  that  the  trial  of  facts  should  be  in  the  vicinage  where  they 
happened:"    Wetherhee  v.  Johntatiy  suprOy  420. 

The  result  of  my  conclusions  is,  that  the  statutes  of  the  United 
States  do  not  authorize  the  removal  of  this  cause  to  the  Circuit 
Court  of  the  United  States  for  this  district.  The  Detition  there- 
fore should  be  denied. 

Ladd,  J. — I  think  this  petition  should  be  denied.  There  has 
been  a  trial  of  the  cause  upon  its  merits  in  the  state  court,  and  a 
final  and  irreversible  judgment  rendered  therein.  Availing  them- 
selves of  a  right  conferred  by  a  statute  of  this  state,  the  defend- 
ants have  brought  a  review ;  and  the  cause  may  now  be  tried  over 
again  here,  in  accordance  with  the  provisions  of  the  statute,  which 
imposes  various  qualifications  and  conditions  upon  the  exercise  of 
the  right :  Gen.  Stats.,  ch.  215,  §§  10,  11,  12,  13.  Unless  the 
cause  is  to  be  tried  and  judgment  to  be  rendered  in  the  Federal 
court  on  review,  the  same  as  though  it  had  not  been  tried  before 
at  all  (which  I  suppose  nobody  will  pretend),  I  do  not  see  how  it 
can  be  tried  there  at  all,  unless  the  Federal  court  will  undertake 
to  administer  the  municipal  law  of  New  Hampshire,  and  commu- 
nicate with  the  state  court  for  the  purpose  of  ascertaining  what 
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tbe  final  judgment  there  shall  be.     But  even  if  this  difficulty  were 
out  of  the  way,  it  seems  to  me  the  reasons  against  the  construotion 
of  the  United  States   statute  contended  for  by  the  plain iiiT  in 
review  are  quite  strong  and  controlling.     Undoubtedly  the  lan- 
guage of  a  legislative  act  ought  to  be  very  clear  and  unequivocal, 
before  a  court  would  be  warranted  in  holding  that  the  legislature 
intended  to  give  parties  the  right  to  experiment  in  a  state  coart 
by  going  through  with  a  full  trial  of  the  merits  there,  and  then, 
if  they  are  not  satisfied  with  the  result,  carry  their  cause  to  another 
court  for  a  retrial  of  the  same  issues  of  fact  already  once  settled 
by  the  verdict  of  a  jury  to  which  they  have  voluntarily  submitted 
them.     Practically  it  would  amount  to  an  appeal,  and  make  the 
state  courts  inferior  to  any  Federal  court  now  in  existence,  or 
which  may  be  hereafter  created,  to  which  it  shall  be  provided  that 
such  cause  may  be  removed.     The  right  to  a  retrial  in  the  state 
court  is  given  by  a  statute  of  the  state,  but  that  statute  confers  no 
jurisdiction  upon  any  other  tribunal.     I   fully  agree  with  my 
brother  Smith,  that  the  language  of  this  act  admits  of  no  such 
construction. 

Further :  if  such  a  construction  were  to  be  put  upon  the  act,  I 
should  say  that,  in  its  spirit  and  practical  operation  it  is  in  direct 
conflict  with  the  seventh  article  of  amendment  of  the  Constitution 
of  the  United  States,  which  declares  that  "  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law" :  Wetherbee  v. 
Johnson^  14  Mass.  412 ;  Bryant  v.  Rich^  106  Mass.  180,  and 
cases  cited  on  page  198.  By  the  rules  of  the  common  law,  facts 
once  settled  by  the  verdict  of  a  jury  cannot  be  tried  again  by 
another  jury  in  the  same  proceedings 

The  merits  of  this  question  have  been  recently  considered  by 
the  Supreme  Judicial  Court  of  Massachusetts  in  tbe  case  of  Galr 
pin  V.  CrUcklatVj  13  Am.  Law  Reg.  N.  S.  137,  where,  after  a  careful 
examination  of  the  various  Acts  of  Congress  relating  to  the  sub- 
ject, it  was  decided  that  an  action  cannot  be  removed  from  a  state 
court  into  the  Circuit  Court  of  the  United  States  under  the  Act  of 
Congress  of  1867,  ch.  196,  after  a  trial  on  the  merits,  althoogh 
such  trial  resulted  in  a  disagreement  of  the  jury.  With  entire 
respect  it  may  be  said  that,  so  far  as  regards  the  reasons  upon 
which  the  question  should  be  determined,  no  higher  authority 
can  be  produced,  and  I  fully  agree  with  tbe  reasoning  of  the 
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learned  Chief  Justice  in  that  case,  and  with  the  conclusion  reached 
by  the  cQurt.  The  question,  however,  whether  the  language  of  the 
Act  of  1867  is  equivalent  to  that  used  in  the  Act  of  1866,  need 
not  be  discussed,  because  of  the  change  of  phraseology  made  by 
the  Revised  Statutes. 

Nor  is  it  necessary  to  inquire  how  far  the  case  of  Insurance 
Co,  V.  Dunny  19  Wall.  214,  could  be  regarded  as  an  authority  in 
favor  of  the  plaintifTs  contention  had  no  such  change  in  phrase- 
ology been  made. 

In  view  of  the  provisions  of  our  statute  with  respect  to  reviews, 
and  the  amendment  of  the  United  States  Constitution  referred  to, 
as  now  advised,  I  should  hesitate  before  ordering  a  cause  removed 
to  the  Circuit  Court  of  the  United  States  for  review,  in  pursuance 
of  any  statute  that  might  be  passed  by  Congress,  until  such  right 
of  removal  had  been  determined  by  the  Supreme  Court  of  the 
United  States  upon  error  to  the  judgment  of  this  court. 

Gushing,  C.  J.,  concurred. 

Exceptions  overruled  and  petition  denied. 


United  States  District  Court.     Eastern  District  of  Virginia. 
HARMANSON,  AssroNBE,  etc.,  v.  WILSON. 

Where  interest  is  not  expressly  stipulated  for  in  the  contract,  it  is  not  an  essen- 
tial part  thereof,  and  the  state  may  prohibit  its  rccoyery  without  impairing  the 
obligation  of  the  contract. 

In  Virginia  interest  is  only  recoverable  by  virtue  of  statutes  which  make  the 
allowance  of  it  discretionary  with  the  court  and  jury.  Therefore  a.  statute  allow- 
ing an  abatement  of  interest  that  accrued  during  the  war,  between  citizens  of  the 
flame  state,  is  constiti ttonal  and  valid. 

SemhUy  the  act  would  be  valid  in  Virginia  even  in  cases  where  interest  was  ex- 
pressly contracted  for. 

This  was  a  bill  to  subject  certain  real  estate  of  the  defendant, 
Wilson,  to  the  payment  of  two  notes,  held  against  him  by  the 
assignee  in  bankruptcy  of  the  Portsmouth  Savings  Fund  Society, 
secured  by  deed  of  trust. 

One  of  the  notes  was  for  $3450,  dated  February  4th  1862, 
which  was  given  in  renewal  of  other  notes,  which  commenced 
before   April  1861.     The  other  note,  given  in  like  manner  for 
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notes  beginning  before  April  1861,  was  for  (2990,  and  was  dated 
on  the  29th  November  1870. 

The  defence  was  only  to  the  claim  for  interest  during  the  period 
of  the  late  war. 

James  E,  Heathy  for  plaintiff. — 1.  The  defence  relies  on  the 
Act  of  Virginia  of  1872-8,  ch.  358,  p.  844  j  V.  C.  1873,  ch.  173, 
p.  1120,  sect.  14.  Interest  is  implied  from  the  nature  of  the  con- 
tract, which  is  commercial  paper,  and  is  as  much  part  of  the  con- 
tract as  if  expressed  on  its  face :  Page  v.  Newman^  9  Bam.  & 
Cres.  378;  Foster  v.  Weston^  6  Bing.  799 ;  Colton  v.  Bragg^  16 
East  223 ;  1  H.  &  M.  211 ;  Wood  v.  Hickock,  2  Wend.  601 ; 
Robinson  v.  Bland^  2  Burr.  1086 ;  3  Cow.  436. 

Therefore  the  Act  is  unconstitutional  as  to  this  claim  :  Planters* 
Bank  v.  Sharp^  6  How.  301;  Ogden  v.  Saunders^  12  Wheat. 
213 ;  Green  v.  Biddle,  8  Wheat  1 ;  McOracken  v.  Haywardy  2 
How.  608;  Sturges  v.  Crowningshieldy  4  Wheat.  122;  Fletcher 
V.  Peck^  6  Cranch  87  ;  Von  Hoffman  v.  City  of  Quincy,  4  Wall. 
553  ;  White  v.  Hart,  13  Wall.  646 ;  Taylor  v.  Stearm,  18  Gratt, 
244 ;  Bank  of  the  Old  Dominion  v.  Mc  Veigh,  20  Gratt  457 ; 
Homestead  Cases^  22  Gratt.  266. 

2.  The  allowance  of  interest  is  matter  of  contract  either  express 
or  implied.  The  statutes  referred  to  as  allowing  interest  from 
37th  Henry  VIII.  down  are  merely  negative ;  they  do  not  declare 
in  what  cases  interest  shall  be  taken.  The  law  of  Virginia  is 
not  different  from  that  of  England  and  other  states  in  this  respect. 

Wilson  and  Baker  ^  Walke,  for  defendant. 

HuanES,  J. — I  think  that  upon  authority,  as  presented  in  the 
Virginia  cases  cf  McCall  v.  Turner^  1  Call  115 ;  Brewer  r. 
Hastie,  3  Call  21 ;  Ambler  s  Executors  v.  Macon  et  al^  4  Call 
605;  Tucker  v.  Watson,  McOill  ^  Co,,  6  Am.  Law  Reg.  220; 
and  the  series  of  Acts  of  Assembly  by  which  this  state  has  ex- 
pressly and  continuously,  from  the  beginning,  preserved  to  her 
juries  a  discretionary  power  over  the  subject  of  interest  on  money, 
we  may  assume  the  law  of  this  Commonwealth,  as  between  citizens 
thereof,  to  be,  that  interest  during  a  period  of  war  may  be  disal- 
lowed by  a  jury  or  a  court  without  breach  of  contract.  The  legis- 
lature of  Virginia,  by  a  long  series  of  acts,  reaching  down,  in 
conjunction  with  Acts  of  Parliament,  from   the   time  when,  by 
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express  statute,  the  taking  of  interest  on  money  at  such  rate  as  the 
statute  expressly  named  was  declared  not  to  be  usury,  and  was 
converted  from  a  crime  into  a  statutory  privilege,  has  reserved  to 
itself  the  power  to  say  first,  through  a  jury,  under  what  circum- 
stances interest  may  be  taken  at  all ;  and  next,  what  percentage 
of  interest  shall  be  allowed.  The  statutes,  and  the  decisions  of  her 
highest  courts  and  ablest  judges  in  the  cases  I  have  named,  seem 
to  me  to  settle  the  law  of  the  subject  for  this  Commonwealth.  The 
law  may  not  be  precisely  the  same  in  other  states  of  the  Union,  or 
in  England.  The  weight  of  authority  elsewhere  is  probably  in 
favor  of  the  exaction  of  war  interest ;  and  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  cases  between  other  liti- 
gants than  citizens  of  Virginia  probably  incline  in  the  same  direc- 
tion ;  but  a  Federal  court  adjudicating  between  citizens  of  a  state 
of  the  Union  in  cases  where  the  lex  loci  contractus  governs,  is  bound 
to  follow  the  law  of  that  state  as  interpreted  by  its  courts  of  high- 
est resort ;  and  therefore  I  feel  bound  in  this  case  to  disregard 
contrary  decisions  on  this  subject  which  may  have  been  made  by 
the  courts  of  other  states,  or  by  the  Federal  courts  in  adjudicating 
between  citizens  of  other  states,  and  uphold  the  Virginia  statute, 
sect.  14,  chapter  173,  of  the  Code  of  1873.  If  I  were  to  deny  the 
power  of  the  court  or  of  a  jury  to  disallow  war  interest  in  Virginia, 
I  should  have  not  only  to  nullify  an  Act  of  Assembly  which  all 
courts  of  the  state  are  now  administering,  but  to  disregard  solemn 
decisions  of  its  Supreme  Court  of  Appeals,  never  overruled,  and 
rendered  at  a  time  when  that  court  commanded,  probably  more 
than  at  any  other,  the  highest  consideration  among  lawyers  and 
jurists.  The  only  ground  upon  which  opposition  is  or  can  be  made 
to  this  provision  of  the  Code,  leaving  it  in  the  discretion  of  court 
and  jury  to  allow  or  not  allow  interest  during  the  period  of  the  late 
war,  is,  that  it  impairs  the  obligation  of  contracts,  and  thus  violates 
that  clause  of  the  national  Constitution  which  prohibits  the  states 
from  passing  laws  having  such  effect. 

It  is  contended,  however,  in  reply,  that  interest  is  not  in  all 
cases  an  obligation  of  contract,  in  the  meaning  of  the  clause  of  the 
national  Constitution  referred  to.  It  is  true  that  it  is  sometimes 
expressly  provided  for  in  the  bond,  promissory  note,  or  other  writ- 
ing in  which  parties  unite.  In  such  cases,  of  course,  the  payment 
of  it  is  an  obligation  of  contract;  and  but  for  the  fact  that  the 
taking  of  interest  at  all  is  wholly  of  legislative  permission,  and 
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that  that  provision  has  been  in  Virginia  continually  coapled  with 
a  legislative  reservation  to  juries  of  discretion  over  it,  there  coald 
be  no  denial  of  the  fact  that  the  obligation  was  protected  by  the 
provision  of  the  national  Constitution  which  has  been  named. 

But  in  the  large  majority  of  cases  interest  is  not  payable  by 
express  contract.     In  a  multitude  of  them  the  obligation  to  pay  it 
is  only  implied.     Where  it  is  not  given  by  express  contract,  and 
the  obligation  to  pay  it  is  not  implied  by  the  courts,  there  is  a 
large  class  of  cases  in  which  it  is  given  as  damages  for  the  non-pay- 
ment of  money  when  due.     There  are,  therefore  (using  the  terms 
of  the  civil  law),  three  modes  in  which  interest  may  become  dae  ; 
by  obligation  ex  contractu^  by  obligation  quasi  ex  contractu^  and 
by  obligation  ex  delicto  ;  that  is  to  say,  by  contract,  by  implied 
contract,  and  by  tort.     It  is  with  reason  contended  that  the  pro- 
hibition of  the  National  Constitution  does  not  apply  to  the  two 
latter  classes  of  contract,  but  only  to  the  first.     There  is  reason 
for  prohibiting  the  states  from  impairing  express  contracts  entered 
into  in  solemn  form ;  while  great  mischief  and  abuse  may  result 
from  wholly  annihilating  their  power  over  the  multitudinous  cla^ 
of  implied  contracts,  which  are  inferences  of  the  courts,  often  con- 
trovening  the  intention  of  parties.     The  clause  of  that  instrument 
containing  the  prohibition  is  in  these  words :  ^'  No   state  shall 
*  *  *  *  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts."     Each  of  the  other  phrases 
in  the  context  is  used  in  its  strictly  technical  sense.     ^'  Bill  of  at- 
tainder*' has  a  well-defined  judicial  meaning,  and  the  courts  will 
not  give  it  a  constructive  meaning  other  than  or  beyond  its  tech- 
nical one.     So  the  phrase  ex  pout  facto  law  is  held  to  embrace  Only 
laws  relating  to  crimes,  and  will  not  be  allowed  by  the  courts  to 
embrace  retrospective  laws  affecting  civil  rights.     Likewise,  it  is 
contended  that  the  phrase  obligation  of  contracts  should  be  strictly 
construed ;  that  is  to   say,  should   be   treated   technically ;  and 
should  not  be  interpreted  to  embrace  other  contracts  than  those 
known  in  the  classification  of  the  civil  law  as  obligations  ez  can* 
tractUy  or  express  contracts.     It  is  a  historical  fact  that  the  pro- 
hibition was  inserted  in  the  Constitution  on  the  motion  of  an  emi- 
nent civil  lawyer,  educated  in  Scotland,  Mr.  Wilson,  afterwards 
justice  of  the  Supreme  Court  of  the  United  States.     There  can  be 
no  doubt  that  the  mover  of  the  provision  intended  it  to  have  only  its 
technical  signification ;  and  it  is  with  reason  contended  that  the 
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phrase  should  be  construed  strictly,  and  not  be  latitudinouslj  ex- 
tended to  apply  to  obligations  quan  ex  contractu  (implied  con- 
tracts), or  to  obligatiom  ex  delicto^  the  obligation  to  pay  damages. 
What  possible  reason  can  exist  for  depriving  the  states  of  power 
over  the  latter  classes  of  obligations  ? 

Neither  of  the  notes  which  are  the  subject  of  tne  petition  in  this 
case  gives  interest  in  terms.  It  is  due  upon  each  of  them  only  by 
implication.  It  is  due  for  the  forbearance  of  money.  It  is  due 
by  obligation  qtuisi  ex  contractu.  It  may  with  reason  be  con- 
tended, therefore,  that  this  is  not  one  of  the  class  of  contracts  fall- 
ing within  that  prohibition  of  the  National  Constitution  which 
would  render  the  Act  of  the  Virginia  Assembly  void  in  regard  to 
express  contracts. 

But  however  this  phrase  of  the  National  Constitution  may  be 
interpreted  touching  the  special  subject  of  interest  in  other  states, 
and  in  suits  between  citizens  of  other  states,  the  question  in  Vir- 
ginia stands  upon  a  special  basis,  to  some  extent  peculiar  to  this 
Commonwealth.  Here  the  state  of  the  law  relating  to  interest  is 
as  follows :  By  common  law,  the  taking  of  interest  was  usury,  and 
a  punishable  offence.  This  being  the  normal  condition  of  the  law 
for  a  long  time,  a  statute  finally  was  passed  in  England  giving  the 
creditor  permission  to  charge  a  certain  limited  percentage  of  in- 
terest ;  the  taking  of  a  greater  percentage  being  still  left  as  a 
punishable  offence ;  and  in  Virginia  this  statutory  permission  has 
been  continued  from  time  to  time  down  to  the  present  day,  always 
coupled  with  a  legislative  provision  that  the  allowance  of  even  the 
rate  of  interest  permitted  to  be  taken  by  law  should  be  within  the 
discretion  of  juries. 

Therefore  this  legislative  provision  has  entered  into  and  become 
a  part  of  every  contract  of  interest,  express  or  implied,  which  has 
been  made  during  its  existence  upon  the  statute  book.  Being  a 
part  of  the  contract  in  every  case,  the  clause  of  the  National  Con- 
stitution prohibiting  the  passage  of  laws  impairing  the  obligation 
of  contracts,  does  not  apply  to  this  law  of  Virginia. 

The  condition  of  the  law  in  Virginia,  on  this -subject,  is  pre- 
cisely the  same  as  it  is  on  the  subject  of  corporate  charters.  When 
the  legislature  grants  a  charter,  but  for  a  general  law  on  the  sub- 
ject it  would  have  no  power  to  alter  or  amend  the  charter  until 
the  term  for  which  it  had  been  granted  had  expired.  This  is  so, 
because  of  the  decision  of  the  Supreme  Court  in  the  Dartmouth 
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College  Case^  which  declared  charters  to  be  contracts ;  and  tbat 
laws  altvfi'ing  charters  had  the  effect  of  impairing  the  obligation  of 
contracts,  and  therefore  contravened  the  clause  of  the  National 
Constitution  forbidding  such  laws. 

The  consequence  has  been,  that  most  or  all  of  the  states — Vir- 
ginia among  them — have  expressly  reserved  the  right  to  alter  or 
amend  every  charter  that  is  granted.  In  Virginia  this  reservation 
is  not  repeated  in  each  act  of  charter,  but  is  a  standing  provision 
in  the  form  of  a  general  law  of  corporations ;  so  that  now,  by 
virtue  of  that  general  law,  the  legislature  of  the  state  alters  and 
amends  every  charter  at  its  pleasure  ;  and  these  amendatory  laws 
do  not  contravene  the  clause  of  the  National  Constitution  under 
consideration. 

Precisely  the  same  is  the  case  with  reference  to  the  disallowance 
of  interest.  From  a  period  long  anterior  to  the  adoption  of  the 
National  Constitution,  has  the  General  Assembly  of  this  state 
reserved  to  itself  the  power  of  intrusting  the  allowance  of  interest 
to  the  discretion  of  juries.  This  express  reservation  of  power  has 
entered  into  every  contract  between  her  citizens  that  has  been 
made  within  a  hundred  years,  and  the  Act  of  Assembly  of  1872—3, 
ch.  853,  p.  344,  Cbde  of  1873,  sect.  14,  ch.  173,  p.  1120,  direct- 
ing the  courts  and  juries  to  exercise  that  discretion,  does  not,  in 
my  opinion,  in  any  degree,  impair  the  obligation  of  contracts  within 
the  inhibition  of  the  National  Constitution. 

As  to  the  equities  of  the  case,  alluded  to  by  both  counsel  in  the 
conclusion  of  their  briefs,  I  think  there  are,  in  general,  very  strong 
equities  against  the  allowance  of  war  interest.  In  the  great  ma- 
jority of  cases  in  which  the  interest  for  that  period  is  unpaid,  the 
creditors  refused  to  accept  it,  at  the  time  it  fell  due,  in  the  car- 
rency  then  in  circulation.  They  preferred  to  take  the  chances  of 
receiving  gold,  or  its  equivalent,  after  the  war  should  be  over,  and 
of  the  enactment  of  such  legislation  as  the  state  has  actually  re- 
sorted to.  The  permanent  and  fixed  legislative  policy  of  the  state 
had  been  and  was  to  reserve  to  her  juries  the  discretion  of  allowing 
or  disallowing  all  interest ;  and  these  creditors  certainly  ought  to 
have  contemplated  the  very  probable  contingency  of  the  legisla- 
ture's directing  the  exercise  of  this  discretion  as  to  interest  falling 
due  during  the  war,  when  all  the  resources  of  the  state  and 
her  citizens  were  devoted  to  the  prosecution  of  their  side  of  the 
contest.     They  had  knowledge  of  the  legislative  policy  alluded  to, 
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and  had  notice  of  the  probability  that  war  interest  would  be  dis- 
allowed as  described.  If,  with  such  notice,  they  chose  to  refuse 
interest,  as  it  became  due,  or  to  forbear  the  collection  of  it,  they 
cannot  now  complain  of  the  harshness  of  the  law  by  which  it  is 
disallowed. 

The  assignee  in  bankruptcy  has  made  his  claim  to  war  interest 
in  this  case  by  bill  in  chancery,  making  the  maker  of  the  notes, 
the  trustee  in  the  deeds  of  trust  securing  their  payment,  and  the 
endorsers  of  the  notes  on  which  the  interest  is  claimed,  parties  de- 
fendant. A  decree  will  be  given  in  accordance  with  the  prayer 
of  the  bill,  except  that  the  defendant,  Wilson,  will  be  required  to 
pay  the  amount  which  shall  be  found  due  upon  the  notes,  without 
computing  interest  for  the  period  between  the  17th  April  1861,  and 
the  10th  April  1865. 


Supreme  Court  of  Michigan. 
COOK  ET  AL.  V.  ROGERS,  Garnishee  or  BOW. 

An  assignment  by  a  debtor  of  all  hia  property  in  trust  for  the  payment  of  his 
debts,  is  an  exercise  of  ownership  by  virtae  of  the  common  law  and  is  valid,  Irre* 
spective  of  any  insolvent  laws. 

Hence  the  fact  that  the  passage  of  a  National  Bankrupt  Act  has  ip»o  facto  8us> 
p€nded  the  insolvent  laws  of  the  state,  does  not  make  such  an  assignment  void,  so 
that  a  creditor  can  by  a  proceeding  in  the  state  court  attach  the  property  in  the 
hands  of  the  assignee. 

Whether  such  an  assignment  is  an  act  of  bankruptcy  which  will  give  the  Fed- 
eral courts  jurisdiction  to  set  it  aside  and  assume  the  administration  of  the  estate 
under  the  Bankrupt  Law,  is  a  different  question,  which  can  only  be  raised  in  the 
Bankruptcy  Court.  Until  action  by  the  latter, the  state  court  will  sustain  the 
validity  of  the  assignment. 

On  writ  of  error.  On  November  18th  1873,  Albert  Bow  made  a 
voluntary  assignment  of  his  property  to  Eli  B.  Rogers,  for  the 
equal  benefit  of  all  his  creditors,  no  preferences  being  declared. 
Rogers  accepted  the  trust  and  took  possession. 

A  few  days  later,  the  plaintiffs  commenced  a  suit  against  Bow 
in  the  Circuit  Court,  to  recover  a  debt  of  some  three  hundred  dol- 
lars they  held  against  him. 

On  the  institution  of  this  suit  they  at  once  proceeded  by 
garnishee  process  in  the  same  court  against  Rogers.  And  being 
summoned  to  appear  and  make  disclosure  on  such  process,  he  ap- 
peared on  the  16th  of  *December  1873  and  made  a  general  denial. 
The  plaintiiT  then  filed  a  series  of  special  interrogatories  to  be 
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answered  by  him,  and  on  the  27th  of  the  same  month  he  appeared 
and  answered  categorically. 

From  these  answers  it  appeared  that  Bow  had  assigned  to  him 
as  before  stated,  that  the  personal  property  assigned  was  estimated 
as  worth  several  thousand  dollars  and  the  real  estate  from  twelve 
to  fourteen  hundred. 

It  also  appeared  that  Rogers  had  no  interest  other  than  that  of 
trustee,  and  that  he  was  in  possession  of  the  assigned  property  when 
the  summons  was  served  upon  him. 

On  the  27th  of  July  1874,  judgment  was  given  in  the  principal 
suit  against  Bow  for  damages  $281.31,  and  thereupon  on  the  same 
day  the  garnishee  suit  against  Rogers,  Bow's  assignee,  was  brought 
on  to  be  tried  before  the  court  without  a  jury,  and  it  was  expressly 
admitted  that  when  Bow  assigned  he  was  indebted  for  more  than 
$1000  upon  claims  already  due,  and  that  Rogers  received  into  his 
possession  from  Bow  under  the  assignment,  and  still  retained^ 
property  exceeding  in  value  the  amount  of  the  plaintiffs*  judgment 
against  Bow. 

The  counsel  for  plaintiffs  then  prayed  a  finding  by  the  court, 
and  they  likewise  presented  two  propositions  of  law  in  the  nature 
of  requests  to  charge  : 

First,  that  plaintiffs  were  entitled  to  judgment  against  Rogers 
because  the  assignment  was  not  in  compliance  with  Ch.  234,  C.  L., 
entitled  "  Of  the  power,  duties  and  obligations  of  assignees  of 
insolvent  debtors  under  this  title.**  Second,  that  the  plaintiffs  were 
entitled  to  recover,  because  the  assignment  was  void  as  contrary 
to  and  not  in  conformity  with  and  made  under  the  Bankrupt  Law  of 
the  United  States. 

The  court  then  made  a  finding  of  facts  upon  the  disclosure 
and  admissions,  and  decided  as  matter  of  law  that  the  assignment 
was  valid  and  passed  the  title  of  the  property  to  Rogers  in  trust 
for  Bow*s  creditors,  and  that  the  possession  by  Rogers  of  the 
property  in  virtue  of  the  assignment  gave  no  right  to  plaintiffs  as 
creditors  of  Bow  to  maintain  garnishee  process  against  Rogers ; 
and  that  Rogers  was  entitled  to  judgment  for  his  costs  and  expenses, 
which  were  fixed  at  $20. 

The  plaintiffs  excepted  to  the  finding,  and  caused  the  case  to  be 
brought  here  on  writ  of  error. 

L.  N.  Keating  and  J,  H.  Galloway^  for*  plaintiffs  in  error. — 
1.  If  the  assignment  is  void  as  to  any  creditor,  garnishment  will 
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lie  in  his  behalf :  Keep  yf.  Handerson,  2  Wis.  61;  12  Id.  353. 
So  where  the  assignment  is  not  in  conformity  with  the  state  law  : 
Gehne  v.  Beale,  2  Wis.  867 ;  Page  v.  Smith,  24  LI.  368 ;  Nor- 
ton V.  Reed,  6  Id.  526 ;  Mann  v.  ffuston,  1  Gray  250 ;  Barton  v. 
Tower,  5  Law  Reporter  215  ;  Chap.  234,  Compiled  Laws  of  1871 ; 
Stout  V.  Kei/8,  2  Doug.  184 ;  Edwards  v.  Mitehel,  1  Gray  239. 

2.  The  assignment  not  being  under  the  provisions  of  the  Bankrupt 
Law  and  in  conformity  therewith,  garnishment  will  lie  upon  the 
part  of  the  plaintifTs :  Cooley's  Limitations  278,  2d  note  ;  Bump 
on  Bankruptcy  259  and  260 ;  Ogden  v.  Sanders,  12  Wheaton 
213 ;  Strong  v.  Crownshield,  4  Id.  196 ;  Hoyle  v.  Zacharie,  6 
Pet.  639 ;  Adams  v.  Storg,  1  Paine  C.  C.  210.  The  Bankrupt 
Act  ipso  facto  suspends  the  state  insolvent  laws:  Matter  of 
Reynold,  8  R.  I.  485 ;  Comm.  v.  O'Hara,  6  Am.  Law  Reg.  N. 
S.  765 ;  Martin  v.  Berry,  87  Cal.  208 ;  Griswold  v.  Pratt,  9 
Mete.  16  ;  Day  v.  Bardwell,  97  Mass.  247  ;  Chamberlain  v.  Per- 
kins, 51  N.  H.  336.  A  common-law  assignment  cannot  have  any 
greater  effect  than  an  assignment  under  the  state  insolvent  laws, 
both  are  superseded  by  the  passage  of  the  National  Bankrupt  Act. 

H,  L.  and  M.  B.  Koon,  for  defendant. — 1.  A  common-law 
assignment  is  valid  irrespective  of  insolvent  laws:  Becky.  Par- 
ker, 65  Penn.  St.  262  ;  Reed  v.  Taylor,  82  Iowa  209  ;  Malthie 
v.  Hotchkiss,  38  Conn.  80 ;  Re  Hawkins,  2  Bank.  Reg.  122  ; 
Perry  v.  Langley,  7  Am.  Eaw  Reg.  N.  S.  429 ;  Bump  on  Bank- 
ruptcy 259,  514. 

2.  The  authorities  cited  by  counsel  for  plaintiff  in  error,  refer  to 
assignments  made  under  state  insolvent  laws — having  the  same 
object  in  view  as  the  Bankrupt  Law,  to  wit :  The  distribution  of  the 
debtor's  assets,  and  his  discharge  from  his  debts,  and  can  have  no 
bearing  upon  the  present  case.  And  the  authorities  are  conflicting 
as  to  whether  the  Bankrupt  Law  operated  to  wholly  suspend  or 
supersede  all  state  insolvent  laws,  or  had  that  effect  only  when  pro- 
ceedings under  the  Bankrupt  Law  were  taken :  32  Iowa  209 ;  1 
Bank.  Reg.  204 ;  Id.  36 ;  7  Am.  Law  Reg.  100,  105  ;  9  Id.  304  ; 
87  Cal.  208 ;  3  McLean  494. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. — Bow's  assignment  was  a  common  law  conveyance 
for  the  benefit  of  his  creditors  at  iarge.  It  contained  no  pre- 
ferences whatever,  but  provided  for  an  equal  distribution  among 
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all  his  creditors.  There  is  no  pretence  that  Rogers  was  not  a  salt- 
able  person  to  be  assignee,  and  no  hint  is  made  against  his  res- 
ponsibility. No  fraud  is  found  or  imputed.  The  surrender  of  his 
property  by  Bow  for  the  equal  benefit  of  all  his  creditors  by  the 
voluntary  assignment  in  no  way  exonerates  him  personally,  or  dis- 
charges his  obligations,  or  can  shield  his  future  gains. 

The  first  proposition  of  law  submitted  to  the  court  is  most  pro- 
perly abandoned.  It  was  without  a  shadow  of  force.  The  second 
is,  however,  insisted  on,  and  it  is  the  only  point  attempted  to  be 
maintained,  and  an  elaborate  argument  has  been  submitted  in  its 
favor. 

Were  it  not  for  the  apparent  confidence  of  counsel  that  it  pos- 
sesses merit,  we  should  dismiss  it  without  a  moment's  hesitation  and 
affirm  the  judgment. 

Upon  the  case  as  it  stands  before  us,  it  must  be  taken  as  true 
that  the  assignment  was  an  honest  conveyance  to  a  proper  person, 
and  honestly  and  fairly  intended  to  secure  the  full  payment  of  all 
the  creditors  at  the  same  time  and  within  a  reasonable  period,  if 
the  property  should  be  found  sufficient,  and  if  not,  then  to  be  dis- 
tributed equally  and  rateably  within  a  reasonable  time  among  all 
the  creditors. 

Nevertheless  the  plaintiffs  prosecute  this  garnishee  process  under 
the  state  law  against  the  assets  so  assigned  and  dedicated  to  all 
alike,  and  under  such  process  insist  ijpon  their  right  in  the  name 
of  the  Bankrupt  Law  and  as  a  consequence  of  its  existence  to  com- 
pel payment  out  of  the  assigned  effects  of  their  claim  in  full  and 
without  delay,  whatever  may  be  the  consequence  to  other  creditors 
having  equal  equities,  and  without  heed  to  the  fact  of  sufficiency 
or  insufficiency  of  the  fund  to  satisfy  the  just  demands  of  other 
creditors. 

The  proposition  comes  to  this.  Equal  distribution  of  the  pro- 
perty of  the  debtor  pro  rata  is  the  main  purpose  which  the  Bank- 
rupt Act  seeks  to  accomplish,  as  we  are  told  by  the  Supreme 
Court  of  the  United  States  ;  Buchanan  v.  Smithy  16  Wall.  277 ; 
and  yet  a  common-law  assignment  made  to  a  proper  person  and  in 
perfect  good  faith  and  squaring  exactly  with  the  "  main  purpose" 
of  the  Bankrupt  Act,  is  not  only  to  be  disregarded  as  void  in  a 
garnishee  proceeding  against  the  assignee  in  the  state  court,  in  the 
name  and  as  a  consequence  <Jf  the  existence  of  this  act,  but  at  the 
particular  instance  of  parties,  who  by  the  very  proceeding  itself 
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in  which  and  under  which  the  claim  is  set  up,  are  solely  aiming  to 
disappoint  and  defeat  such  ^'  main  purpose,"  and  secure  to  them- 
selves present  full  satisfaction,  without  the  slightest  regard  to  the 
equal  claims  of  other  creditors. 

Before  yielding  to  a  proposition  so  extravagant  we  should  cer- 
tainly require  very  convincing  proof  of  its  solidity  and  force. 

The  argument  in  its  favor  is  in  substance  this.  It  is  settled  by 
authority  from  which  there  is  no  appeal,  that  the  existence  of  a 
Federal  bankrupt  law  ip%o facto  suspends  all  state  insolvent  laws; 
that  the  common  law  prevailing  in  this  state  on  which  voluntary 
assignments  for  the  benefit  of  creditors  are  based,  and  to  which  they 
owe  all  their  legal  efficacy,  is  a  part  of  the  state  system  regulating 
and  governing  in  cases  of  insolvency,  and  within  the  principle 
which  causes  a  bankrupt  act  to  work  suspension  of  incompatible 
regulations,  and  hence  no  voluntary  assignment  for  the  benefit  of 
creditors,  however  right,  regular  and  proper  in  all  respects  in  the 
abstract,  can  have  any  force  or  validity  whatever  if  made  whilst  a 
bankrupt  law  is  in  existence. 

Without  stopping  to  consider  whether  a  garnishee  proceeding 
before  a  justice  or  in  the  Circuit  Court  is  a  proper  one  for  raising 
the  question,  and  without  pausing  to  notice  several  difficulties  in 
the  plaintiffs'  case,  it  suffices  to  observe  that  the  second  term  in- 
volved in  their  proposition,  and  whicl/they  cannot  dispense  with,  is 
fatally  infirm. 

There  is  no  proper  analogy  between  insolvent  laws  correctly  so 
called  and  those  principles  of  the  common  law  here  which  allow 
and  sanction  the  conveyance  of  his  property  by  a  debtor  for  the 
equal  benefit  of  all  his  creditors,  and  no  such  resemblance  or  rela- 
tion as  to  warrant  the  conclusion  that  if  the  existence  of  a  bank- 
rupt  law  suspends  the  first  it  must  also  suspend  the  last. 

Insolvent  laws  are  not  principles  which  are  the  birthright  of 
the  citizen  and  pervade  the  state  as  naturally  as  the  right  to  ac- 
quire property  and  dispose  of  it ;  iJut  they  are  artificial  yet  positive 
regulations  made  by  the  legislature  to  exonerate  the  person  or 
property  of  the  debtor  and  to  relieve  him  from  the  pressure  of 
creditors.  They  neither  originate  in  nor  rest  upon  any  general 
right  in  the  individual  to  contract ;  neither  do  they  at  all  depend 
finally  upon  any  general  and  independent  power  of  the  individual 
in  virtue  of  his  proprietary  right  to  handle  his  property  in  any 
honest  way  his  judgment  may  dictate.     On  the  contrary,  they  are 
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provisionary  limitations  of  this  power  to  contract  and  dispose  of 
property,  and  such  as  the  legislature  consider  are  justified  on  the 
ground  of  their  general  utility  and  advantage.  They  belong  to 
the  same  family,  and  are  often  nearly  if  not  altogether  identical 
with  what  by  way  of  eminence  are  called  bankrupt  laws.  They 
are  induced  by  the  same  or  resembling  motives,  and  operate  in  the 
same  direction.  In  short,  they  are  so  similar  in  design,  complexion 
and  operation  to  laws  which  may  be  described  as  bankruptcy  laws, 
that  no  court  has  yet  been  able  to  make  any  distinct  dividing 
line. 

In  consequence  of  this  sameness,  the  common  character  of  the 
objects  and  the  identity  of  the  sphere  of  operation  of  these  dif- 
ferently named  laws,  and  in  consequence  of  the  supremacy  due  to 
laws  made  by  Congress,  pursuant  to  the  Federal  provision  respect- 
ing a  bankrupt  law,  and  in  furtherance  of  the  policy  of  that  pro- 
vision, and  to  avoid  conflicting  proceedings,  it  has  been  considere^l 
that  the  existence  of  a  congressional  system  ought  to  supersede  or 
suspend  the  diverse  systems  established  in  the  several  states,  and 
place  the  subject  on  common  and  equal  ground  throughout  the  whole 
Union.     Now  the  regulations  affected  by  this  rule  in  the  different 
states  are  extremely  various.     In  some,  the  legislature,  it  is  be- 
lieved, has  gone  so  far  as  to  absorb  these  common-law  assignments 
for  the  benefit  of  creditors  Into  the  local  system  of  insolvency 
regulations,  or  has  connected  the  two  by  strong  positive  provisions. 
In  other  states  the  subject  has  been  left  at  large,  without  any 
attempt  to  efface  the  natural  distinction  between  the  disposition 
made  in  virtue  of  ownership  and  the  power  of  contracting,  and 
the  disposition  commanded  by  positive  law.     Where  this  state  of 
things  exists,  a  common-law  assignment  for  the  benefit  of  credit- 
ors is  something  by  itself  and  resting  on  a  distinct  foundation. 
Such  is  the  case  here.     An  assignment  of  the  kind  before  the 
court  is  not  a  proceeding  or  any  step  in  a  proceeding  under  or  in 
connection  with  the  proper  insolvent  laws  of  this  state.     The  right 
of  the  debtor  to  make  an  assignment  for  the  equal  benefit  of  all 
his  creditors,  stands  here  by  itself  and  on  its  own  basis  of  the 
common  law.     It  depends  upon  principles  which  would  remain 
efficient  if  bur  insolvent  laws  were  all  repealed.     And  these  princi- 
ples possess  a  vital  energy  which  precludes  their  suspension  by 
the  mere  existence  of  a  Federal  bankrupt  law.     An  act  founded 
on  them  may  no  doubt  be  decreed  in  a  court  of  bankruptcy  to  be 
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an  act  of  bankruptcy :  but  we  are  not  here  dealing  with  anything 
of  that  kind.  What  is  this  basis  for  conveying  in  trust  for  credit- 
ors to  which  allusion  is  made  ?  It  is  the  right  which  every  man, 
having  the  general  capacity  to  contract,  has  to  make  honest  and 
unforbidden  contracts  and  the  right  of  disposition  which  is  inci* 
dent  to  ownership.  ''  The  right  to  make  a  general  assignment  of 
all  a  man's  property  results  from  that  absolute  ownership  which 
every  man  claims  over  that  which  is  his  own :"  Marshall,  C.  J., 
in  Brashear  v.  West^  7  Pet.  608,  614.  "  Every  debtor  has  a 
legal  right  to  assign  property  for  the  security  of  debts  due  by 
him,  and  so  far  from  such  an  act  being  reprehended  by  the  law 
it  is  justified  and  approved:"  Story,  J.,  in  Brown  v.  Minturn^ 

2  Gall.  657.  See  also  United  Statet  v.  Bank  of  United  States y 
8  Rob.  262,  404;  Niehols  v.  Mumford,  4  T.  Ch.  622,  529;  Rob- 
bins  V.  Ernbry^  1  Sm.  &  Marsh.  207,  258 ;  Pichstock  v.  Lystsr^ 

3  Man.  &  Sel.  371 ;   Giddings  v.  Sears,  115  Mass.  505. 

It  is  to  be  steadily  borne  in  mind  that  we  are  not  inquiring  and 
are  not  called  upon  to  inquire  how  a  Federal  court  would  or  might 
regard  this  assignment  if  it  were  regularly  brought  into  question 
under  bankruptcy  proceedings  against  the  assignor,  and  where  its 
force  would  be  directly  examinable  on  an  issue  distinctly  raised  on 
the  Bankrupt  Law. 

That  is  a  question,  as  before  stated,  with  which  we  have  no 
concern.  It  is  one  which  might  regularly  arise  under  the  Bank- 
rupt Act,  and  in  a  proceeding  calling  its  energies  into  play. 

The  true  question  here  is  not  whether  the  assignment  was  an 
Act  of  Bankruptcy,  but  whether  the  bare  circumstance  that  the 
act  was  standing  on  the  statute  book  of  the  Union,  deprived  the 
owner  of  all  power  to  convey  his  property  to  one  in  trust  for  the 
equal  benefit  of  all  his  creditors  in  perfect  honesty  and  good  faith, 
so  that  independently  of  any  attempt  by  any  one  in  any  place  to 
put  the  Bankrupt  Law  in  motion,  his  conveyance  must  be  deemed 
absolutely  void^  and  not  even  sufiicient  to  give  the  holding  by  the 
assignee  any  coloring  of  right  in  contemplation  of  law. 

The  grounds  of  the  argument  to  uphold  the  affirmative  have 
been  examined  and  they  are  not  satisfactory. 

No  adjudged  case  sustaining  any  such  view  has  fallen  under  ob- 
servation, whilst  on  the  contrary  a  good  many  have  been  noticed 
which  more  or  less  strongly  imply  the  opposite.  Three  or  four  may 
be  particularly  referred  to. 
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In  James  v.  Whvthoard^  11  C.  B,  406,  property  conveyed  by 
one  subject  to  the  Bankrupt  Law  in  trust  for  creditors,  was  taken 
on  execution  against  the  assignor,  and  it  came  up  on  interpleader 
whether  the  assignment  was  valid  so  as  to  defeat  the  levy.  Nu 
point  was  made  upon  the  necessary  invalidity  of  the  assignment  as 
a  consequence  of  the  existence  of  the  Bankrupt  Law.  The  court 
sustained  the  validity  of  the  assignment. 

Coale  and  another  v.  Williams,  7  £xch.  205,  was  a  similar  case, 
and  the  ruling  was  the  same.  The  principle  contended  for  in  the 
case  at  bar,  if  sound,  was  applicable  to  these  English  cases. 

In  Biichanany.  Smith,  16  Wall.  277,  a  paper  manufacturing  com- 
pany in  New  York  made  a  general  assignment  for  the  benefit  of  cred- 
itors, and  Buchanan  &  Co.  in  the  face  of  the  assignment  proceeded  in 
the  state  courts  to  get  judgments  against  the  assignors,  and  levied 
execution  and  secured  the  appointment  of  a  receiver.  Bankruptcy 
proceedings  were  instituted  against  the  company,  an  assignee  was 
appointed,  and  he  filed  a  bill  in  the  Federal  court  to  subject  the 
estate  and  remove  the  obstacles  raised  by  the  assignment  and  the 
proceedings  on  the  part  of  Buchanan  &  Co.  in  the  state  courts. 
No  one  pretended  that  the  assignment  was  void  as  a  consequence 
merely  of  the  existence  of  the  Bankrupt  Law.  The  court  disposed 
of  it  by  saying  that  both  sides  had  conceded  that  was  repugnant 
to  a  certain  local  law  of  the  state. 

In  McLean  v.  Melvin  et  al.,  3  McLean  199,  a  bill  was  filed  by 
an  assignee  in  bankruptcy  to  set  aside  an  assignment  claimed  to 
have  been  made  by  the  bankrupt  in  contemplation  of  bankruptcy. 
The  theory  of  the  proceeding  was  the  direct  enforcement  of  the 
Bankrupt  Act  against  the  assignors  and  his  estate,  and  it  was  based 
on  the  act  itself.  It  was  a  specific  assertion  of  the  powers  of  the 
act  in  the  appointed  jurisdiction  against  an  object  of  those  powers, 
and  not  an  attempt  through  a  special  proceeding  under  state  law 
to  set  up  the  existence  of  the  Bankrupt  Law  as  enough  to  defeat 
the  assignment.  And  I  understand  the  court  thought  the  assign- 
ment invalid  when  thus  directly  and  distinctly  assailed  in  bank- 
ruptcy, but  at  the  same  time  conceded  it  would  be  valid  on  the 
basis  of  the  state  laws  and  when  not  tried  in  bankruptcy.  There 
are  many  cases  having  the  same  bearing. 

Now  if  the  position  taken  by  the  plaintiffs  in  the  case  at  bar  is 
valid  it  is  remarkable  that  in  the  case  cited  and  many  similar  ones, 
neither  court  nor  counsel  should  have  had  any  suspicion  of  it.   So 
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plain  and  ready  a  ground  of  decision  could  not  have  been  over- 
looked. It  must  have  been  taken  for  granted  that  the  simple 
existence  of  a  bankrupt  law  could  not  render  a  common-law  assign- 
ment ipso  facto  void. 

I  think  the  point  raised  is  untenable  and  that  the  judgment 
below  should  be  affirmed  with  costs. 
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supreme  court  01*  alabama.^ 

supreme  judicial  court  of  new  hampshire.' 

supreme  court  of  ohio.* 

supreme  court  of  wisconsin.* 

Administrator. 

Commissions — Oon/edercUe  Money. — Where  the  intestate's  lands  are 
sold  under  written  agreement  of  the  heirs,  part  of  the  price  being  paid 
cash  and  the  reuiainder  in  notes  severally  made  payable  to  and  accepted 
by  the  heirs  in  payment  uf  their  respective  shares,  the  proceeds  of  such 
sale  or  notes  are  not  proper  matters  of  his  accouot  and  he  is  not  enti- 
tled to  commissions  thereon :  Key  v.  Jones,  S.  C.  Ala. 

The  administrator  is  entitled  to  interest  on  a  balance  in  his  favor 
originating  from  over-payments  to  distributees,  but  not  as  a  credit  in 
his  general  accounts.  £ach  distributee  should  be  charged  with  so  much 
of  the  balance  as  was  an  over- payment  to  him,  with  interest  thereon  : 
Jil. 

An  administrator's  compensation  is  governed  by  the  law  in  force  at 
the  time  the  services  were  rendered  and  not  by  the  law  as  it  stood  at 
the  time  of  his  appointment  or  settlement :  Id. 

When  an  administrator,  exercising  diligence,  prudence  and  good 
faith,  accepts  payment  of  a  debt  duo  his  intestate  in  Confederate  cur- 
rency, he  should  be  allowed  a  credit,  although  the  currency  depreciates 
or  perishes  in  his  hands,  if  he  has  not  commingled  it  with  his  own 
fundS;  or  been  guilty  of  negligence  or  bad  faith  in  not  paying  it  out : 
Id. 

Amendment. 


Equity  Pleadings — Presumption. — Under  the  Alabama  Statute  of 
Amendments,  the  chancellor,  on  sustaining  a  demurrer,  should  not  dis- 
miss a  bill  without  first  allowing  an  opportunity  to  amend :  Little  v. 
Snedicor,  S.  C.  Ala. 

On  appeal,  where  it  does  not  appear  that  any  effort  was  made,  by  an 

'  From  Hon.  Thos.  G.  Jones,  Reporter  ;  cases  decided  at  Janaary  Term  1875  ; 
the  volume  in  which  they  will  be  reported  cannot  yet  be  indicated. 

s  From  John  M.  Shirley,  Esq.*  lieporter ;  to  appear  in  54  N.  H.  Reports. 

*  From  £.  L.  De  Witt,  Esq.,  Reporter;  to  appear  in  25  Ohio  State  Reports. 

*  From  Hon.  0.  M.  Conover,  Reporter ;  to  appear  in  36  Wisconsin  Reports. 
Vol.  XXIII.— 81 


642  ABSTRACTS  OF  RECENT  DECISIONS. 

offer  to  amend,  to  avoid  dismissal,  after  sustaining  a  demurrer,  it  will 
be  presumed  that  the  complainant  did  not  desire  to  amend :  ld» 

Attorney.     See  Name, 

Lien  on  Judgment  recovered  hy — Conflict  of  Latos. — The  lien  of 
an  attorney  upon  a  judgment  recovered  by  him  will  be  enforced  accord- 
ing  to  the  law  of  the  state  where  the  lien  attached,  and  not  accordiDg 
to  the  law  of  the  state  where  the  judgment  is  sought  to  be  collected: 
Citizens  National  Bank  v.  Culver  and  IVusfees,  54  N.  H. 

By  the  law  of  Vermont,  as  established  by  their  judicial  decisions,  an 
attorney  has  a  lien  upon  a  judgment  recovered  by  him,  not  only  for  bis 
term  fees,  attorney  fees,  and  travelling  fees,  and  for  all  money  eipcaded 
by  him  in  prosecuting  the  suit,  but  also,  it  seems,  for  his  reasonable  charges 
for  arguments,  thus  covering  and  securing  to  him  to  the  full  estent  all 
just  claims  as  attorney  in  the  suit:  Id. 

And  this  lien  is  thoro  protected  so  that  it  cannot  be  defeated  by  an 
attachment  of  the  debt  upon  which  the  lien  exists  by  trustee  process, 
even  though  no  notice  of  the  lien  had  been  given  by  the  attorney  to  bis 
debtor:  Jd, 

Bankruptcy. 

State  Insolvent  Laws, — Though  the  General  Bankrupt  Law  of  the 
United  States  may  suspend  all  state  insolvent  laws,  yet  it  does  not  affect 
the  general  law  for  the  settlement  of  insolvent  -estates  of  persons  de- 
ceased.    Hawkins  db  Co.  v.  Learned,  54  N.  H. 

Bills  and  Notes. 

Stamp— Note  payable  "  by'*  a  certain  Day. — The  validity  oi  a  pro- 
missory noto  is  not  affected  by  the  omission  to  stamp  it,  at  the  time  of 
its  execution  or  at  all,  unless  it  be  shown  that  the  omission  was  with  a 
design  to  evade  payment  of  revenue :   Cole  v.  Cornelius^  S.  C.  Ala. 

A  note  dated  February  2d  1869,  payable  *•  by  the  1st  day  of  June," 
is  properly  declared  on  as  payable  *'on  the  Ist  day  of  June  1869/'  Id. 

Boundary. 

Adjustment  by  Parol  Agreement — Limitation. — Where  the  boundary 
lino  of  adjoining  landowners,  called  for  in  their  deeds,  and  ascertain- 
able with  certainty  by  survey,  had  been  altered  by  agreement  of  the 
parties,  and  the  occupancy  by  each  up  to  the  agreed  line,  by  improre- 
nicnts  and  otherwise,  had  been  acquiesced  in  and  continued  for  a  suf- 
ficient length  of  time  to  bar  a  right  of  entry,  under  the  Statute  of 
Jiimitations :  Heldy  that  an  answer  setting  up  these  facts  constitutes  a 
good  defence  to  an  action  by  one  of  such  owners,  or  his  grantee  with 
notice,  for  the  recovery  of  the  land  lying  between  the  two  lines :  Boho 
V.  Richmond^  25  Ohio. 

The  fixing  of  a  boundary-line  by  parol  is  not  within  the  operation  of 
the  Statute  of  Frauds — no  estate  is  thereby  created ;  but  where  the 
boundary-line  is  fixed  by  the  parties,  they  hold  up  to  it  by  virtue  of 
their  title-deeds,  and  not  by  virtue  of  the  parol  transfer :  Id. 

Common  Carrier.    See  Railroad. 

Confederate  Money.    See  Administrator. 

Conflict  of  Laws.    See  Attorney. 
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Contempt. 

Practice — Defect  of  Jurisdiction —  Waiver. — A  proceeding  to  punish 
for  contempt  is  a  special  proceeding,  criminal  in  its  character,  in  which 
the  state  is  the  real  plaintiff  or  prosecutor ;  and  where  the  proceeding 
is  against  one  pf  the  parties  to  a  civil  action,  for  some  misconduct  or 
disobedience  therein,  it  should  not  be  entitled  as  of  such  action  :  Haight 
V.  Lucia  and  Another,  36  Wis. 

Court  commissioners  have  no  power  to  issue  attachments  for  contempt 
except  in  those  cases  (as  in  proceedings  supplementary  to  execution) 
where  the  power  is  expressly  conferred  upon  them  by  statute :  Id. 

A  court  commissioner,  in  a  case  where  he  had  no  statutory  authority 
to  do  so,  issued  an  attachment  against  the  defendants  as  for  a  contempt, 
returnable  to  the  Circuit  Court;  and  defendants  were  arrested  thereon, 
and  gave  bail  for  their  appearance  at  the  Circuit  Court  to  answer  for 
such  alleged  contempt.  After  a  hearing,  the  court  adjudged  them  in 
contempt,  and  imposed  a  fine.  Held,  that  as  the  process  by  which  de- 
fendants were  brought  into  court  was  void,  the  proceedings  there  were 
coram  nonjudice,  and  the  order  must  be  reversed  :  Id. 

Defendants,  by  litigating  the  question  of  contempt  in  the  Circuit 
Court,  did  not  waive  the  objection  to  the  jurisdiction  of  the  commis- 
sioner.    Want  of  jurisdiction  of  the  subfect-matter  cannot  be  waived: 

The  court  cannot  confer  upon  a  commissioner  powers  not  given  by 
law  ;  and  the  facts  that  the  court,  in  this  case,  by  the  terms  of  a  previous 
order,  had  authorized,  and  that  it  afterwards  affirmed,  the  action  of  the 
commissioner,  do  not  affect  the  question  of  his  jurisdiction :  Id, 

Contract. 

Mutuality — Consideration. — If  A.,  proposing  to  bid  as  a  contractor 
for  certain  work  to  be  let  by  a  third  party,  promises  B.  to  employ  him 
at  a  certain  price  to  do  a  part  of  said  work  in  case  A.  shall  obtain  the 
contract,  and  B.,  in  consideration  of  such  promise,  agrees  to  do  the 
work  at  the  price  named,  in  the  event  of  A.  obtaining  the  contract — this 
is  a  valid  agreement,  binding  on  both  parties :  Grove  and  another  v. 
Ganger,  36  Wis. 

But  a  mere  offer  or  promise  of  B.,  in  such  a  case,  to  do  the  work  at 
a  specified  price,  in  case  A.  shall  obtain  the  contract,  without  any 
promise  by  A.  to  employ  him  at  such  price  in  the  event  named,  is  not  a 
contract,  but  is  void  for  want  of  mutuality :  Id, 

Corporation. 

Estoppel  to  dispute  Corporate  Existence. — Where  an  association  of 
persons,  in  good  faith,  attempted  to  organize  as  a  corporation  under  the 
Act  of  February  list  1867  (64  Ohio  L.  18),  and  afterward  commenced 
and  carried  on  business  as  a  building  corporation,  its  members  and  others 
who  have  contracted  with  it  as  such  corporation  are  estopped  in  a  suit 
on  such  contract  from  setting  up  the  defence  of  no  corporation  on  ac- 
count of  a  defect  in  its  certificate  of  incorporation  :  Hagerman  et  al.  v. 
Ohio  Building  dh  Saving  Ass.,  25  Ohio. 

The  fact  that  a  member  of  such  corporation  holds  a  greater  number 
of  shares  than  is  allowed  by  its  by-laws,  but  not  in  excess  of  the  number 
limited  by  the  statute,  is  no  defence  against  any  claim  which  the  cor- 
poration may  have  against  him  on  account  of  such  shares  :  Id, 
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Criminal  Law. 

Pleading — Immaterial  Averments —  When  necessary  to  prove — BiUt 
of  Exception. — The  description  **  a  freedman,"  foUowin*!^  the  name  of  a 
person  indicted,  is  mere  surplusage  and  need  not  be  proved  :  McGehee  t. 
Tfie.  State,  S.  C.  Ala. 

It  is  only  where  the  designation  or  averment  is  descriptive  of  the  fact 
or  degree  of  crime,  or  the  jurisdiction  of  the  court,  and  the  like,  that 
an  immaterial  averment  must  be  proved.     Id. 

Bills  of  exception  are  construed  most  strongly  against  the  party  ex- 
cepting— accordingly  where  a  bill  of  exceptions  recites  that  *•  the  de- 
fendant requested  the  court  to  give  the  following  charges  in  writing, 
which  the  court  refused,  and  to  the  refusal  of  the  court  to  charge  as 
requested  the  defendant  excepted/'  it  was  held  that  unless  all  the  charges 
requested  should  have  been  given,  the  court  committed  no  error  in  re- 
fusing them,  although  one  or  more  of  the  charges  if  asked  alone  shoold 
have  been  given.     Id. 

Servant — Embezzlement. — A  person  employed  at  a  monthly  salary, 
who,  in  the  discharge  of  his  duties,  is  subject  to  the  immediate  direction 
and  control  of  his  employer,  is,  in  an  indictment  for  embezzlement,  pro- 
perly described  as  a  servant:   Gracatt  v.  The  State,  25  Ohio. 

On  the  trial  of  a  charge  of  embezzlement,  the  fact  that  the  money  al- 
leged to  have  been  embezzled  by  the  accused  was  received  in  several 
sums,  at  different  times,  and  from  different  persons,  affords  no  ground 
for  requiring  the  prosecutor  to  elect  on  which  sum  he  will  rely  for  con- 
viction :  Id. 

Whore  the  jury  had  been  instructed  as  to  what  was  necessary  to  con- 
stitute embezzlement,  and  that  in  order  to  convict  the  accused  the  offence 
must  have  been  committed  in  the  county  laid  as  the  venue,  instructions 
directing  the  jury  to  inquire  as  to  the  county  in  which ^he  accused  formed 
the  criminal  intent,  disconnected  from  acts  designed  to  carry  such  intent 
into  execution,  were  immaterial,  and  calculated  to  mislead,  and  were 
therefore  properly  refused  :  Id. 

False  Pretences — Locus  of  the  Crime. — In  section  12  of  the  Crimes 
Act,  as  amended  February  21st  1873,  declaring  "  That  if  any  person,  bj 
any  false  pretence  or  pretences,  shall  obtain  from  any  other  person,"  &c. ; 
the  word  '*  person,"  in  the  latter  phrase,  includes  artificial  as  well  as 
natural  persons  :  Nbrris  v.  The  State,  25  Ohio. 

An  indictment  for  obtaining  goods  by  false  pretences,  is  sufficient  if  it 
allege  that  the  goods  were  obtained  by  the  defendant  by  means  of  the 
false  pretences,  and  with  the  fraudulent  intent  particularly  stated,  with- 
out other  averment  that  the  owner  relied  upon  and  was  induced  thereby 
to  part  with  the  goods  :  Id. 

Whore  A.,  by  false  pretences  contained  in  a  letter  sent  by  mail,  pro- 
cures the  owner  of  goods  to  deliver  them  to  a  designated  common  carrier 
in  one  county,  consigned  to  the  writer  in  another  county,  the  offence  of 
obtaining  goods  by  false  pretences  is  complete  in  the  former  county,  and 
the  offence  must  be  prosecuted  therein  :  Id. 

Equity.     See  Amendment. 

Religions  Corporation — Two  Claimants. — Where  a  trust  is  created  for 
the  benefit  of  an  incorporated  religious  society,  and  there  are  two  bodies 
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each  claiming  to  be  such  society,  «  court  of  equity  may  require  the 
claimants  to  interplead,  and  may  proceed  to  ascertain  the  true  beneficiary., 
without  compelling  either  party  to  establish  its  corporate  rights  at  luw4 
FlrU  Preibyttrian  Society  v.  First  Presbyterian  Society j  25  Ohic^ 

Estoppel.     See  Corporation;  Municipal  Corporation. 

Frauds,  Statute  of.     See  Bovmdary. 

Husband  and  Wive. 

Married  WomarCs  Estate — Gift  from  Husband* s  Father — Rights  of 
Hiisbaful's  Creditors. — A  married  woman  who  has  money  derived  by 
bequest  from  her  husband's  father,  may,  either  in  person  or  by  her  bus* 
band  as  her  agent,  purchiu^e  personal  property  with  such  money  for 
herself  to  use  on  real  estate  belonging  to  hcr^  and  the  title  to  suck 
property  will  be  in  her  and  not  in  her  hasband :  -Smiih  v.  Mardy,  3(j 
Wis. 

After  a  debt  secured  by  a  mortgage  of  personal  property  became  due, 
the  mortgagee  accepted  front  the  mortgagor,  in  settlement  thereof,  at  an 
agreed  valuation,  a  portion  of  the  mortgage  property  and  certain  other 
personal  property  of  the  debtor  (on  which  there  was  no  specific  lien  in 
fjivor  of  other  creditors),  in  place  of  a  part  of  the  mortgaged  chattels, 
which  had  been  used  or  sold  by  the  debtor ;  and  he  then  turned  over 
the  whole  of  the  property  so  accepted,  as  a  gift,  to  the  plaintiff,  who 
was  the  debtor's  wife.  Hetd^  that  if  the  substituted  property  was 
received  by  the  mortgagee  at  a  fair  valuation,  and  applied  on  the  mort- 
gage., plaintiff's  title  thereto,  as  against  other  creditors  of  her  husband, 
stands  on  the  same  footing  as  her  title  to  the  property  included  in  the 
mortgage :  Id. 

The  chattel  mortgage  in  question  being  given  by  the  debtor,  X.,  te 
his  father,  and  the  question  being  whether  it  was  valid  as  against  cer- 
tain creditors  of  X.,  the  jur}'  were  instructed  that  '^  if  there  was  a 
valid  subsisting  bond  fide  indebtedness  of  X.  to  his  father,  the  latter 
had  a  right  to  exact  security  for  the  payment  thereof,  and  X,  had  the 
right,  as  against  other  creditors,  to  secure  his  debt  by  a  chattel  mort- 
gage which  would  enable  his  father  to  hold  the  mortgaged  property 
as  security  for  such  debt )  but  if  it  appeared  that  this  was  done,  not 
for  the  object  of  protecting  the  rights  of  the  father,  but  as  a  mere 
cover  of  the  property,  to  keep  from  other  creditors  of  X.,  then  the 
mortgage  was  invalid."  Held,  that  this  must  have  been  understood  by 
the  jury  as  equivalent  to  an  instruction  that  if  the  mortgage  was  given 
with  intent  to  hinder,  delay  or  defraud  the  other  creditors  of  X,,  it  was 
void  as. against  them  (R.  S.,  ch.  108,  sect.  1) )  and  there  was  no  errors 
Id. 

Insurance. 

Change  of  Ovmership. — A.,  owning  personal  property,  gave  to  B.  a 
mortgage  of  the  same  to  secure  a  debt  he  owed  him,  after  which  he  pro- 
cured an  insurance  upon  said  prop3rty,  and  had  the  policy  issued  to  and 
in  the  name  of  A.,  but  payable  in  case  of  lass  to  B.,  as  his  interest  might 
appear.  Afterwards  B.  bought  one  undivided  half  of  this  property, 
giving  up  the  mortgage-debt  in  part  payment  for  the  same,  and  entered 
into  partnership  with  A.  in  business  and  in  the  use  nf  said  property. 
Bdd^  that  there  was  no  need  for  any  transfer  or  assignment  of  the  pol- 
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icy  of  insurance ;  and  that  in  ease  of  loss,  the  creditors  of  the  firm 
would  hold  the  funds  in  the  hands  of  the  insurance  company  upon  the 
trustee  process  in  preference  to  the  creditors  of  either  of  the  individual 
partners :  Burbank  dh  Son  v.  McCluer  <&  Co.  and  Trustees,  54  N.  U. 

Intoxicating  Liquors. 

Ale  and  Cider. — Whether  ale  and  cider,  after  the  process  of  fermen- 
tation is  completed,  are  intoxicating  liquors,  within  the  meaning  of 
Gen.  Stats.,  chap.  99,  which  forhids  the  sale  of  intoxicating  liquors  ex- 
cept as  therein  provided,  is  a  questioD  of  fact  foi  the  jury :  State  v. 
Biddle,  54  N.  H. 

Judgment. 

Control  of  Court  over. — The  power  of  a  court  to  vacate,  alter  or 
amend  a  judgment  which  it  had  jurisdiction  to  render,  ends  with  the 
term,  except  as  to  the  correction  of  clerical  errors  where  the  record 
furnishes  matter  upon  which  to  hase  them :  Pettus  v.  McClanna3ian^  S. 
C.  Ala. 

Void  judgments  may  be  set  aside  after  the  expiration  of  the  term, 
but  to  authorize  this  the  invalidity  of  the  judgment  must  appear  on  the 
face  of  the  record  and  not  from  matters  dehors  the  record,  except  io 
eases  of  fraud,  and  where  the  party  for  or  against  whom  judgment  was 
rendered  died  before  its  rendition :  Id. 

Jurisdiction.    See  Contempt. 

Landlord  and  Tenant. 

lAahtllty  for  condition  of  Premises — Implied  Contracts. — A  landlord 
who  negligently  constructs  his  premises,  or,  when  they^  become  defectire, 
negligently  suffers  them  to  remain  so,  is  liable  to  his  tenant  or  a  stranger 
who  being  himself  free  from  fault  is  injured  thereby  :  Scott  y.  Simons, 
54  N.  H. 

There  is  no  implied  warranty  on  the  part  of  a  landlord  of  leased  prem- 
ises that  they  shall  be  fit  for  use  :  Id. 

There  is  no  implied  contract  on  the  part  of  a  landlord  of  leased  prem- 
ises that  he  will  keep  them  in  repair  :  Id. 

Mandamus. 

Purpose  of  Officer. — Mandamus  is  a  compulsory,  not  a  revisory  writ ; 
and  lies  to  compel  action  not  to  correct  error.  It  will  issue  to  compel 
the  performance  of  a  duty  or  the  exercise  of  a  power,  only  where  the 
relator  has  a  clear  legal  right  to  demand  it  and  is  without  any  other  ade- 
quate and  specific  remedy  :  Ex  parte  Harris^  S.  C.  Ala. 

Mandamus  is  not  the  proper  remedy  to  try  the  right  to  a  public  office, 
of  which  there  is  a  de  facto  incumbent :  Id. 

The  approval  of  the  official  bond  of  a  public  officer  is  the  exercise  of 
powfir  in  its  nature  judicial,  not  ministerial.  The  cases  of  State  ex  rd, 
V.  i%,  43  Ala.  568,  and  Ex  parte  Candee,  48  Ala.  386,  overruled  as 
to  this  point :  Id, 

Where  the  governor,  on  a  certificate  of  vacancy  in  office,  caused  by 
the  failure  of  the  person  elected  to  file  his  bond  within  the  time  pre- 
Bclibed  by  law,  appoints  another  to  the  office  and  commissions  him  ac- 
cordingly, such  person  becomes  an  officer  de  facto,     A  quo  warranto,  or 
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information  in  the  nature  of  quo  warranto,  and  not  mandamus^  is  the 
proper  remedy  to  try  his  title  to  the  office :  Id. 

MORTOAOB. 

Parol  Mortgage  of  Pergonal  Property. — An  equitable  mortgage  of  per- 
sonal property,  enforcible  in  a  court  of  chancery,  may  be  created  by  a 
verbal  agreement:  Shelhurne  etal.  v.  Letsinger,  S.  C.  Ala. 

The  party  seeking  to  establish  such  a  trust  must  prove  its  existence 
by  clear  and  convincing  proof.  Casual  and  indefinite  expressions  will 
not  suffice :  Id. 

Thus,  where  complainant  showed  by  several  witnesses  that  the  defend- 
ant had  made  declarations,  such  as  that  "  he  would  belong  that  year  to 
complainant/'  that  *<  he  had  pledged  to  complainant  everything  he 
had  ;"  that  "  by  giving  up  everything  he  possess^"  he  had  obtained 
money,  &c.,  and  the  defendant  showed,  on  the  contrary,  by  several  wit- 
nesses that  complainant  had  made  declarations  to  the  effect  that  '^  he  had 
taken  no  lien  or  mortgage  to  secure  his  debt/'  there  being  no  proof  of 
the  distinct  agreement  to  give  a  lien  or  mortgage  in  any  specific  pro- 
perty— although  several  persons,  other  than  the  parties,  were  present  or 
near  by  when  the  agreement  is  alleged  to  have  been  made — it  was  held 
that  the  proof  was  too  indefinite  and  conflicting  to  establish  the  trust, 
and  the  court  reversed  the  chancellor's  decree  establishing  the  trust, 
&c.,  and  dismissed  the  bill :  Id. 

Municipal  Corporation. 

Street  Improvements — Estoppel  of  owner  to  dispute  Assessment. — An 
ordinance  of  a  town  (which  was  afterward,  by  the  Act  of  May  3d  1S52, 
organized  as  an  incorporated  village),  prescribing  the  mode  of  assessing 
charges  for  street  improvements,  continues  in  force  as  a  valid  ordinance 
of  the  village,  if  the  mode  prescribed  is  consistent  with  the  powers  given 
to  the  village,  on  that  subject,  by  the  act  named :  Neffy.  Bates  et  al.^ 
25  Ohio. 

The  ownec  of  lands  taken  by  a  village  for  a  public  street,  without 
compensation,  who,  with  knowledge  that  his  predecessor  in  title  had 
undertaken  to  dedicate  the  land  for  such  street,  permits  the  street  to  be 
improved,  under  an  ordinance  assessing  the  expense  on  abutting  lots,  is 
estopped,  as  against  a  contractor,  from  resisting  the  payment  of  the  as- 
sessment on  the  ground  that  the  lands  so  taken  were  not  legally  dedi- 
cated to  the  public  for  that  purpose  :  Id. 

Name. 

Surname  of  Attorney  sufficient. — Motion  to  dismiss  a  suit  on  the 
ground  that  a  complaint  is  not  signed  by  the  plaintiff  or  his  attorney  is 
properly  overruled  when  the  only  evidence  is  the  complaint,  which  has 
siirned  to  it  a  surname  followed  immediately  by  the  words  "  plaintiff's 
attorney."  The  court  is  presumed  to  know  attorneys  practising  before 
it :    Cole  y.  Cornelius,  S.  C.  Ala. 

Officer.     See  Mandamus. 

Partnership. 

Conversion  of  Funds  by  Partner. — Where  a  partnership  intrusts 
money  to  a  member  of  the  firm  to  be  used  in  the  partnership  business. 
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and  such  memberi  without  the  knowledge  or  consent  of  his  copartDen, 
forms  a  new  partnership  relation  with  another  person,  to  engage  in  like 
business,  and  pays  over  the  money  to  the  new  firm,  whereby  it  is  lost, 
he  thereby  becomes  liable  to  account  to  the  members  of  the  old  firm,  as 
ibr  money  converted  to  his  own  use :  Heia  v.  Hdlman^  25  Ohio. 

Payment  of  Private  Debt  with  Firm  Assets. — One  partner  cannot 
apply  the  partnership  funds  or  securities  to  the  discharge  of  bis  own 
private  debt  without  the  consent  of  the  other  partners,  either  express 
or  implied  :   Caldwell  v.  Scott  and  Trvstee,  54  N.  H. 

Nor  does  it  make  any  difiference  whether  such  creditor  knew  tliat  it 
was  partnership  property  or  not,  that  was  thus  applied  in  payment  of 
his  debt :  Id, 

When  one  partner  retires  from  the  firm  and  releases  all  his  interest 
in  the  assets  to  the  other  partner,  who  agrees  to  pay  all  the  company 
debts,  the  right  of  priority  still  continues  in  the  partnership  creditors 
in  respect  to  such  assets :  Jd, 

Pleading.     See  Criminal  Law. 
Eailroad. 

Potter  Act — Regulation  of  Freight  Charges, — ^Under  the  provisions  of 
eh.  273,  Laws  of  1874  (generally  known  as  the  "  Potter  Act"),  where 
lumber  was  shipped  from  Oshkosh,  in  Wisconsin,  by  the  C.  &  N.  W. 
Railway  Co.,  consigned  to  Oconomowoc,  via  Watertown  junction,  where 
the  road  of  said  company  intersects  that  of  the  C,  M.  &  St.  P.  Hailwaj 
Co.,  running  thence  to  Oconomowoc  (said  C.  &  N.  W.  Co.  having  no 
soad  between  the  last  named  place  and  said  junction),  the  highest  price 
which  the  owner  could  be  compelled  to  pay  for  the  delivery  of  it  at 
Oconomowoc  (there  being  no  reshipment  at  Watertown  Junction,  but 
the  same  cars  running  through  from  Oshkosh  to  the  place  of  consign- 
ment) was  S15  dollars  per  oar  load — although  the  C.  &  N.  W.  Co.  would 
have  been  entitled  to  charge  the  same  price  for  conveying  it  to  Water- 
town  Junction,  if  it  had  been  consigned  to  that  place  :  Ackley  and  an- 
other V.  The  C,  M.  &  St.  P.  Railway  Co,,  86  Wis. 

On  the  arrival  at  Oconomowoc  of  lumber  shipped  at  Oshkosh  for 
that  place  in  the  manner  above  stated,  the  owners  tendered  to  the 
defendant  company  payment  for  the  transportation  thereof  for  the 
whole  distance,  at  the  rate  of  S15  per  car  load  ]  but  the  company  refused 
to  deliver  the  lumber  on  the  ground  that  it  had  lawfully  paid  the 
eharges  of  the  C.  &  N.  W.  Co.,  at  the  same  rate,  for  the  carriage  of  the 
lumber  to  Watertown,  and  was  entitled  to  a  further  compensation  for 
the  carriage  thereof  on- its  own  road  between  Watertown  and  Oconomo- 
woc. MM,  that  plaintififs,  having  tendered  the  full  rates  chargeable 
for  the  whole  carriage,  are  entitled  to  possession  of  the  lumber :  Jd. 

When  goods  are  shipped  by  one  railroad  company  in  this  state  for 
delivery  at  some  point  on  the  line  of  a  connecting  road  of  another  com- 
pany, and  charges  at  the  rates  allowed  by  law  for  the  whole  distance  aro 
collected  by  one  of  the  companies,  the  sum  should  be  divided  between 
the  two  companies  upon  some  equitable  principle,  to  be  determined  by 
Ihe  courts  in  case  the  companies  invoke  their  aid  for  that  purpose :  Id. 

Religious  Societt.    See  Equity. 

Stamp.    See  Bills  and  Notes. 
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{Coniinued  from  p,  341.) 

5.  Sale  of  the  good-will  of  a  going  concern. 

Where  a  partner  sells  out  all  of  his  share  in,  or  bis  share  of  the 
stock  in  a  going  concern,  the  presumption  is  that  he  meant  to  in- 
clude the  good-will,  though  the  latter  be  not  specifically  mentioned. 
In  Churton  v.  DouglaSj  Johns.  Ch.  R.  174,  V.  C.  Wood  says :  "  I 
apprehend,  that,  when  a  man,  who  has  been  a  partner  in  a  firm, 
assigns  his  share  and  is  paid  for  his  share  as  it  stands  in  the  part- 
nership books,  he  sells  his  share  as  in  a  going  concern,  and  is  in 
a  very  different  position  from  that  which  he  would  have  occupied 
upon  a  mere  dissolution  of  the  partnership,  in  the  ordinary  way, 
where  the  affairs  of  the  whole  concern  would  have  to  be  wound  up, 
and  he' would  only  get  what  it  would  produce.  *  *  He  gets  there- 
fore the  benefit  of  his  share  in  the  business  as  a  going  concern." 

6.  When  a  firm  is  dissolved  during  the  lifetime  of  all  the  part- 
ners, the  right  to  use  the  firm  name  is  common  to  all  alike. — This 
was  decided  in  the  case  of  Banks  v.  Gibson,  34  Beav.  566.  by 
Sir  J.  RoMiLLT,  M.  R.,  who  says :  "  If  the  partners  chose  to  divide 
the  partnership  assets  each  is  at  liberty  to  use  the  trade-mark, 
just  as  much  as  before.  If  two  persons  carried  on  business  as 
Child  ^  Co.,  and  they  thought  fit  to  separate,  each  might  call  him- 
self Child  &  Co.,  and  there  is  nothing  to  prevent  him  from  so 
doing.  It  is  the  name  by  which  they  are  known  and  the  business 
carried  on.  If  the  plaintiffs  had  stipulated  that  the  defendant 
was  not  after  the  dissolution  to  use  the  name  or  style,  she  ought  to 
have  paid  a  fair  proportion  of  the  value  of  the  trade-mark,  but 
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it  was  not  so,  they  divided  the  common  assets  and  left  this  asset  to 
be  enjoyed  in  common ;  in  my  opinion  they  are  both  entitled  to 
use  the  style  or  firm  of  Banks  ^  Co.j  and  consequently  that  the 
whole  case  made  by  this  bill  fails."  In  Williams  v.  Wihofi,  4 
Sand.  Gh.  379,  exactly  the  opposite  view  was  taken,  and  it  was 
said  that  an  injunction  would  be  granted  against  all  of  the  inem- 
bers  of  a  dissolved  partnership  to  prevent  them  from  conducting 
the  same  business  in  New  York,  unless  the  good-will  of  the  estab- 
lishment (a  private  insane  asylum)  were  bought  by  one  of  them. 
It  would  seem,  however,  to  be  just  to  permit  either  partner  to 
treat  the  good-will  as  a  partnership  asset  and  to  compel  a  sale  of 
the  good-will  -(including  the  name)  in  the  absence  of  stipulations 
agreeing  to  divide  it.  It  would  seem  unjust,  where  one  partner 
would  derive  immense  benefit  from  the  use  of  the  good-will  and 
fhe  others  none  whatever,  to  permit  the  former  to  enjoy  this  with- 
out compensation,  though  its  value  had  been  the  result  of  the 
labor  and  credit  of  others  in  conjunction  with  himself. 

7.  Where  a  portion  of  the  value  of  the  good-mil  of  the  lume99 
done  hy  a  corporation  arises  from  its  name,  made  up  from  the  names 
of  several  of  the  original  stockholders,  so  used  without  their  objec- 
tion, the  corporation  acquires  a  right  of  property  in  its  name,  and 
the  oumers  of  those  names  must  use  them  until  the  dissolution  of 
the  corporation,  subject  to  the  rights  of  the  other  corporators. 

In  the  recent  case  of  Holmes,  Booth  ^  Haydens  v.  ffohim, 
Booth  ^  Atwood  Manufacturing  Co.,  37  Conn.  278,  the  plaintiffs 
were  a  corporation  organized  and  who  had  acquired  a  considerable 
reputation  under  the  name  of  Solmes,  Booth  ^  Haydens.  Holmes, 
Booth  &  H.  U.  &  J.  A.  Hayden  were  among  the  original  stock- 
holders, the  two  former  continuing  so  at  the  time  that  this  suit  was 
brought,  but  having  disposed  of  all  but  a  very  inconsiderable 
number  of  their  shares.  In  1868-9,  Holmes,  Booth  and  Atwood, 
who  had  been  one  of  the  directors  of  the  plaintiffs,  formed  with 
certain  other  persons  a  new  corporation  under  the  name  of  The 
Holmes,  Booth  ^  Atwood  Manufacturing  Co.,  and  engaged  in  the 
same  town  with  plaintiffs  in  the  same  business.  Much  confusion 
in  their  correspondence  arose  on  account  of  the  similarity  of  the 
names  of  the  corporations,  and  it  was  averred  by  plaintiffs  that 
by  reason  thereof  dealers  were  likely  to  be  misled  into  the  belief 
that  the  companies  were  the  same. 

The  Supreme  Court  of  Errors  advised  the  Superior  Court  to 
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grant  an  injunction  against  the  use  by  the  respondents  of  the  name 
under  which  they  were  trading.  Setmour,  J.,  said  that  there 
was  no  difference,  as  regarded  the  use  of  the  name,  between  a  cor- 
poration and  partnership ;  that  the  intention  on  the  part  of  the 
respondents  to  commit  fraud  was  not  necessary  in  order  for  the 
relief  sought,  which  depended  on  the  injury  to  the  party  aggrieved ; 
that  it  was  of  no  importance  that  Holmes  k  Booth  might  give  up 
all  connection  with  the  plaintiffs ;  and  finally  that  until  the  disso- 
lution of  the  corporation  plaintiff,  Holmes  &  Booth  must  use  their 
own  names  subject  to  the  rights  of  the  petitioners. 

8.  The  ground  of  relief  in  equity  against  the  use  hy  another  of  a 
firm-name  or  trade-mark  is  property.  But  relief  will  not  he 
granted  if  the  plaintiff  has  been  guilty  of  misrepresentationj  in 
his  marks  or  otJierwisej  calculated  to  deceive  the  public. 

In  The  Leather  Cloth  Company  Limited  v.  The  American 
Leather  Cloth  Company  Limited^  4  De  G.,  J.  &  S.,  Lord  Wkst- 
BURY,  Chancellor,  reversed  the  decree  of  the  Vice-Chancellor 
(Wood)  and  dismissed  the  bill  of  plaintiffs  praying  for  an  injunc- 
tion restraining  the  defendants  from  using  the  name  of  L,  R.  ^ 
C.  P.  Crocketty  or  the  name  of  Crockett  ^  Co,^  stamped  or  affixed 
to  any  fabric  manufactured  by  them,  or  so  introduced  thereon  as 
to  represent  the  fabric  manufactured  by  the  defendants  as  that 
manufactured  by  the  plaintiffs,  &c.  The  case  below  is  reported  in 
1  Hemming  &  Miller  271. 

The  Chancellor  said :  "  At  law  the  remedy  for  the  piracy  of  a 
trade-mark  is  by  an  action  on  the  case  in  the  nature  of  a  writ  of 
deceit.  This  remedy  is  founded  on  fraud,  and  originally  it  seems 
that  an  action  was  given  not  only  to  the  trader  whose  mark  has  been 
pirated,  but  also  to  the  buyer  in  the  market,  if  he  had  been  in- 
duced by  the  fraud  to  buy  goods  of  an  inferior  quality.  In  equity, 
the  right  to  give  relief  to  the  trader  whose  trade  has  been  injured 
by  the  piracy  appears  to  have  been  originally  assumed  by  reason 
of  the  inadequacy  of  the  remedy  at  law,  and  the  necessity  of  pro- 
tecting property  of  this  description  by  injunction.  But  although 
the  jurisdiction  is  now  well  settled,  there  is  still  current  (in  several 
recent  cases)  language  which  seems  to  me  to  give  an  inaccurate 
statement  of  the  true  ground  on  which  it  rests.  In  Croft  v.  Day^ 
7  Beav.  88,  and  Perry  v.  Truefitt,  6  Beav.  73,  Lord  Langdalb 
is  reported  to  have  used  words  which  place  the  jurisdiction  of  this 
court  to  grant  relief  in  cases  of  piracy  of  trade-marks  entirely  on 
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the  ground  of  the  fraud  that  is  committed  when  one  man  sells  his 
own  goods  as  the  goods  of  another.  The  words  of  the  learned 
judge  are,  ^^I  own  it  does  not  seem  to  me  that  a  man  can  acquire 
property  merely  in  a  name  or  mark,"  and  in  like  manner  the 
learned  V.  C.  (Wood)  whose  decision  I  am  now  reviewing,  is  re- 
ported to  have  said :  '^  All  these  cases  of  trade-mark  turn  not  upon 
a  question  of  property  but  upon  this,  whether  the  act  of  the  de- 
fendant is  such  as  to  hold  out  his  goods  as  the  goods  of  the  plain- 
tiflF."  (1  H.  &  M.  287.)  But  with  great  respect  this  is  hardly  an 
accurate  statement ;  for,  first,  the  goods  of  one  man  may  be  sold 
as  the  goods  of  another,  without  giving  to  that  other  person  a 
right  to  complain,  unless  he  sustains  or  is  likely  to  sustain  from 
the  wrongful  act  some  pecuniary  loss  or  damage  ;  Clark  v.  Frte- 
man,  11  Beav.  112 ;  and,  secondly,  it  is  not  requisite  for  the  ex- 
ercise of  the  jurisdiction  that  there  should  be  fraud  or  imposition 
practised  at  all.  The  court  will  grant  relief  though  the  defendant 
had  no  intention  of  selling  his  own  goods  as  the  goods  of  the 
plaintiff,  or  of  practising  any  fraud  either  on  the  plaintiff  or  the 
public.'*  Millingtm  v.  Fox,  3  M.  &  Cr.  338,  and  Welch  v.  Knott, 
4  K.  &  J.  747,  approved. 

"  Imposition  on  the  public,  occasioned  by  one  man  selling  his 
goods  as  the  goods  of  another,  cannot  be  the  ground  of  private 
action  or  suit.  In  the  language  of  Lord  Thurlow  in  Webster  v. 
Webster,  3  Swanst.  490  n. :  '  The  fratid  upon  the  public  is  no 
ground  for  the  plaintiff  coming  into  this  court.'  [But]  imposition 
on  the  public  becomes  the  test  of  the  property  in  the  trade-mark 
having  been  invaded  and  injured,  and  not  the  ground  on  which 
the  court  rests  its  jurisdiction. 

'^  The  representation  which  the  defendant  is  supposed  to  make 
that  his  goods  are  the  goods  of  another  person  is  not  actually  made 
otherwise  than  by  his  appropriating  and  using  the  trademark, 
which  such  other  person  has  an  exclusive  right  to  use  in  connec- 
tion with  the  sale  of  some  commodity. 

"  It  is  correct  to  say  that  there  is  no  exclusive  ownership  of  the 
symbols  which  constitute  a  trade-mark  apart  from  the  use  or  appli- 
cation of  them.  *  *  *  The  true  principle  therefore  would  seem 
to  be  that  the  jurisdiction  of  the  court,  in  the  protection  given  to 
trade-marks,  rests  upon  property,  and  that  the  court  interferes  by 
injunction,  because  that  is  the  only  mode  by  which  property  of  this 
description  can  be  effectually  protected. 
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^'  The  same  things  are  necessary  to  constitute  a  title  to  relief  in 
equity,  in  the  case  of  the  infringement  of  the  right  to  a  trade-mark, 
as  in  the  case  of  the  violation  of  any  other  right  of  property." 

This  case  was  affirmed  on  appeal  in  the  House  of  Lords  (11  II. 
of  L.  Cas.  623),  Lord  Cranworth  saying :  "  The  right  which  a 
manufacturer  has  in  his  trade-mark  is  the  exclusive  right  to  use  it 
for  the. purpose  of  indicating  where,  or  by  whom,  or  at  what  manu- 
factory, the  article  to  which  it  is  affixed  was  manufactured.  If 
the  word  *  property'  is  aptly  applied  with  reference  to  copyright,  I 
see  no  reason  for  doubting  that  it  may  with  equal  propriety  be 
applied  to  trade-marks.  But  I  further  think  that  the  right  to  a 
trade-mark  may,  in  general,  treating  it  as  property  or  as  an  ac- 
cessory of  property,  be  sold  and  transferred  upon  a  sale  and  trans- 
fer of  the  manufactory  of  the  goods  on  which  the  mark  has  been 
used  to  be  affixed,  and  may  be  lawfully  used  by  the  purchaser." 
[Lord  Cranworth  then  put  the  case  of  a  trade-mark,  consisting 
of  the  name  of  the  manufacturer,  and  asked  how  far  it  might  be 
used  as  a  trade-mark  after  his  death,  or  after  the  sale  of  the  manu- 
factory to  a  purchaser.]  "  The  question  in  every  such  case  must  be, 
whether  the  purchaser  in  continuing  the  use  of  the  original  trade- 
mark would,  according  to  the  ordinary  usages  of  trade,  be  under- 
stood as  saying  more  than  that  he  was  carrying  on  the  same  busi- 
ness as  had  been  formerly  carried  on  by  the  person  whose 
name  constituted  the  trade-mark.  In  such  a  case  I  see  nothing  to 
make  it  improper  for  the  purchaser  to  use  the  old  trade-marks,  as 
the  mark  would,  in  such  a  case,  indicate  only  that  the  goods  so 
marked  were  made,  at  the  manufactory  that  he  had  purchased." 
His  Lordship,  however,  decided  that  in  the  particular  case  there 
had  been  no  substantial  imitation  of  plaintiflTs  trade-mark.  Lord 
EiNGSDOWN  affirmed  the  decision  on  that  ground,  and  on  the  ad- 
ditional one  that  plaintiffs  had  been  guilty  of  misrepresentations 
in  pretending  by  their  trade-mark  or  advertisement  that  their 
cloth  was  manufactured  by  Orocketts^  was  patented  and  was  tanned. 
The  alleged  misrepresentations  lay  in  the  use  of  the  mark  of  the 
words  Crocketts  ^  Co,  Tanned  Leather  Cloth,  Patented,  and  J. 
R.  ^  C.  C.  Crockett,  Manufacturers,  all  of  which,  if  considered  as 
averments  of  the  state  of  affairs  existing  when  the  suit  was  begun, 
were  untrue.  Lord  Westbury,  who  had  decided  the  case  below  on 
the  ground  last  mentioned,  gave  the  additional  reason  that  there 
was  no  substantial  imitation  in  the  two  advertisements  or  marks. 
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"  Suppose,"  says  Lord  Westbury  (in  The  Leather  Cloth  Co, 
Limited  v.  The  American  Leather  Cloth  Co.  Limited^  4  DeG.  J. 
&  S.,  at  p.  143),  "  a  partnership  to  have  been  formed  a  century 
ago,  under  a  stjle  or  firm  composed  of  the  names  of  the  then 
partners,  and  that  the  partnership  has  been  continued  by  the 
admission  of  new  partners  in  an  unbroken  series  of  successive  part- 
nerships, trading  under  the  same  original  style,  although  the  names 
of  the  present  partners  are  wholly  different  from  those  in  the 
original  firm ;  is  it  an  imposition  on  the  public  that  such  partners 
should  continue  to  use  the  style  or  firm  of  the  original  partner- 
ship ?  This  question  must  be  answered,  without  any  doubt,  in  the 
negative. 

^'  But  suppose  an  individual  or  a  firm  to  have  gained  credit  for  a 
particular  manufacture,  and  that  the  goods  ar^e  marked  or  stamped 
in  such  a  way  as  to  denote  that  they  are  made  by  such  person  or 
firm,  and  that  the  name  has  gained  currency  and  credit  in  the 
market  (there  being  no  secret  process  or  invention) :  could  such 
person  or  firm,  on  ceasing  t^  carry  on  business,  sell  and  assign  the 
right  to  use  such  name  and  mark  to  another  firm,  carrying  on  the 
same  business  in  a  different  place?  Suppose  a  firm  of  A,  B.  ^ 
Co.  to  have  been  clothiers  in  Wiltshire  for  fifty  years,  and  that 
broadcloth  marked  A.  S,  ^  Co»y  Makers^  WiltSj  has  obtained  a 
great  reputation  in  the  market,  and  that  A.  B.  ^  Co.j  on  discon- 
tinuing business,  sell  and  transfer  the  right  to  use  their  name  and 
mark  to  a  firm  of  C.  D.  ^  Co.y  who  are  clothiers  in  Yorkshire ; 
would  the  latter  be  protected  by  a  court  of  equity  in  their  claim 
to  an  exclusive  right  to  use  the  name  and  mark  of  A.  B.  ^.  Co.  f 
I  am  of  opinion  that  no  such  protection  ought  to  be  given. 
Where  any  symbol  or  label  claimed  as  a  trade-mark  is  so  con- 
structed or  worded  as  to  make  or  contain  a  distinct  assertion, 
which  is  false,  I  think  no  property  can  be  claimed  for  it,  or,  in 
other  words,  the  right  to  the  exclusive  use  of  it  cannot  be  main- 
tained. 

"  Property  in  a  trade-mark  is,  as  has  been  already  observed,  the 
right  to  the  exclusive  use  of  some  mark,  name  or  symbol  in  con- 
nection with  a  particular  manufacture  or  vendible  commodity, 
consequently  the  use  of  the  same  word  in  connection  with  a  differ- 
ent article  is  not  an  infringement  of  such  right  of  property." 

In  Wotherapoon  v.  Currie,  27  L.  T.  N.  S.  893,  the  House  of 
Lords  made  a  decree  restraining  defendant  perpetually  from  using 
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the  word  "  Glenfield,"  upon  any  labels  afiBxed  to  packages  of 
starch  manufactured  by  him,  from  representing  the  starch  manu- 
factured by  him  to  be  '*  Glenfield  starch,"  and  from  selling  it  as 
such.  The  Lord  Chancellor  (Hatherlbt)  rested  his  decision  on 
the  ground  of  deception  of  the  public  and  consequent  injury  to 
the  plaintiff;  Lord  Chelmsford  said:  "Where  the  trade-mark 
is  not  actually  copied,  fraud  is  a  necessary  element  in  the  consid- 
eration of  every  question  of  this  description ;  that  is,  the  party 
accused  of  piracy  must  be  proved  to  have  done  the  act  complained 
of  with  the  fraudulent  design  of  passing  off  his  own  goods  as  those 
of  the  party  entitled  to  the  exclusive  use  of  the  trade-mark." 
Lord  Westbury  planted  his  decision  upon  the  ground  of  property, 
for  the  reasons  so  admirably  expressed  in  his  opinions  already 
cited.  The  word  "  Glenfield,"  (the  name  of  a  small  hamlet  in 
Scotland),  had,  he  said,  acquired,  in  connection  with  a  particular 
manufacture  of  starch,  a  secondary  signification,  viz. :  the  starch 
manufactured  by  plaintiffs.  As  a  denomination  of  starch  it  had 
become  the  property  of  plaintiffs.  It  was  their  right  and  title, 
and  this  property  had  been  invaded  by  the  defendants. 

Bury  V.  Bedford,  4  DeG.  J.  &  S.  352.  This  was  a  bill 
brought  by  the  purchaser  of  the  joint  estate  of  the  partners  in  the 
firm  of  Bedford,  Burt/s  ^  Co.,  asking  that  the  defendant,  who  had 
been  one  of  the  partners  in  that  firm,  should  be  restrained  from 
asing,  or  granting  to  any  one  the  right  to  use,  a  corporate  trade- 
mark (which  consisted  of  the  figure  of  a  lion  couchant,  surmounted 
by  crossed  arrows,  with  four  initial  letters,  viz.  J,  0.  B.  S.,  within 
the  spaces  formed  by  the  arrows),  or  the  mark  Wm.  Ash  ^  Co., 
&c.,  or  to  prevent  the  plaintiff  from  having  the  exclusive  use  of 
the  said  trade-marks. 

Lord  Justice  Turner  said  that  there  was  nothing  in  the  char- 
acter of  the  mark  (above  described)  to  prevent  its  assigna- 
bility. He  thought  that  the  objection  to  a  mark  that  it  was  so 
completely  personal  as  of  necessity  to  import  that  the  goods  sold 
ander  it  had  been  manufactured  by  a  particular  individual,  was 
one  which  applied  rather  to  the  use  of  the  mark  when  assigned 
than  to  the  power  of  assigning  it.  It  was  evident  that  a  mark 
originally  personal  might  become  appropriated  to  goods  manufac- 
tured at  particular  places.  He  held,  that,  under  the  creditors' 
deed  by  which  the  separate  estate  of  the  partners  as  well  as  the 
firm  assets  had  been  conveyed  to  trustees,  the  trade-mark  passed. 
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He  abstained  from  giving  any  opinion  ivhether  the  trade-mrfrk 
would  have  passed  to  jthe  assignee.  As  to  the  use  of  the  mark 
W,  Ash  ^  Co.^  he  held  that  on  the  formation  of  a  partnership, 
where  one  partner  has  the  right  to  use  a  trade-mark,  the  latter 
passes  into  the  partnership  assets.     Injunction  granted. 

In  Bradbury  v.  Bardin,  35  Conn.  577,  an  action  on  the  case 
for  fraudulent  misrepresentation  was  brought  by  the  plaintiff,  who 
had  bought  from  the  defendant,  a  physician,  his  practice,  upon  the 
representations  of  the  latter  that  he  was  a  regular  practitioner  and 
his  business  such  as  a  regular  physician  could  engage  in.  Held, 
that  evidence  to  show  that  defendant's  practice  was  irregular  and 
eclectic,  and  to  prove  specific  acts  of  irregular  practice  as  an  abor- 
tionist, was  admissible ;  and  a  verdict  having  been  given  for  plain- 
tiff a  new  trial  was  refused. 

In  Spier  v.  Lamhdin^  45  Ga.  319,  an  injunction  was  granted 
restraining  defendant,  who  had  induced  plaintiff  to  purchase  of 
him  the  lease  of  an  academy,  under  the  understanding  that  if 
plaintiff  would  buy,  defendant  would  give  up  teaching  in  the  neigh- 
borhood during  the  lease. 

In  Stone  v.  Carlariy  3  Mo.  Law  R.  360,  Howard  v.  Henriquei^ 
3  Sandf.  725,  and  Marsh  v.  Billings^  7  Cush.  322,  injunctions 
were  granted  at  the  suits  of  persons  holding  contracts  with  hotel 
proprietors,  and  in  Deig  v.  Lamby  6  Robertson  (N.  Y.)  536,  at  the 
instance  of  the  hotel  proprietor,  restraining  defendants,  who  were 
coach-proprietors,  from  using  the  names  of  the  hotels  Revere  Hovat^ 
Irving  House  and  Prescott  House^  &c.,  upon  their  coaches  and  on 
the  caps  of  the  drivers,  &c.,  after  a  license  to  do  so  had  expired. 

In  Christy  v.  Murphy^  the  use  of  the  name  Christy* s  Alinstreb, 
as  a  designation  of  a  company  of  negro  minstrels,  was  restrained 
at  the  instance  of  Christy,  the  organizer  of  the  band.  In  Wood- 
ward V.  LazaVj  21  CaU  448,  the  plaintiff  had  occupied  a  leased 
building  as  a  hotel,  under  the  name  The  What  Cheer  House;  sub- 
sequently he  gave  up  that  building,  moving  into  an  adjoining  one, 
where  he  continued  the  business  under  the  same  name.  Defend- 
ants then  opened  a  hotel  in  the  first  building,  under  the  name  The 
Original  What  Cheer  House.  They  were  restrained  by  injunc- 
tion. 

In  Sheldon  v.  Houghton,  5  Blatch.  C.  C  285,  it  was  said  by 
Shipman,  J.,  that  "  good-will  must  always  rest  upon  some  principal 
and  tangible  thing,  and  *  »  »  it  can  never  arise  as  an  asset  of » 
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partnership,  where  the  members  only  contribute  as  capital  their 
professional  skill  and  reputation,  however  intrinsically  valuable 
these  may  be." 

In  this  case  it  was  held  that  the  right  resting  upon  the  custom 
of  the  trade,  where  a  firm  has  published  a  book,  not  the  subject  of 
statute  copyright,  to  exclude  others  from  engaging  in  the  publica- 
tion of  the  same  book,  is  not  good-will,  and  that  such  a  right  can- 
not be  protected  in  equity. 

In  Comstock  v.  White^  10  Abb.  Pr.  R.  264,  note,  it  was  held 
that  in  the  absence  of  a  patent  all  persons  had  an  equal  right  to 
manufacture  and  sell  a  patent  medicine,  and  this  rule*was  not 
altered  by  the  fact  that  the  defendants,  before  entering  into  part- 
nership with  the  plaintiff,  represented  to  them  that  they  were  the 
proprietors  of  the  patent  medicine ;  for  the  plaintiff  must  be  pre- 
sumed to  have  known  the  law,  and  had  no  right  to  rely  on  such 
representations.  The  defendants  could  not  be  restrained  from 
using  the  firm  name  of  A.  J,  White  ^  Co,  (A.  J.  White  being 
one  of  them),  because  A.  J.  White  was  formerly  in  partnership 
with  the  plaintiffs,  and  the  firm  name  was  then  A,  J.  White  ^  Co, 
But  defendants  were  restrained  from  using  the  name  Dr.  Morse  s 
Indian  Root  Pills,  used  as  a  trade-mark  by  the  plaintiffs,  and 
from  using  labels,  &c.,  so  like  those  used  by  the  plaintiffs,  as  to 
cause  the  public  to  believe  that  the  medicine  sold  by  the  defend- 
ants was  manufactured  by  plaintiffs. 

The  executors  and  sons  of  the  inventor  (one  Lieutenant  Robert 
James)  of  a  valuable  ointment  known  as  Lieutenant  James's 
Horse  Blister^  carried  on  the  manufacture  after  his  death.  Held 
that  an  injunction  would  not  lie  restraining  a  grandson  of  the  in- 
ventor named  Robert  Joseph  James,  who  had  accidentally  but  not 
fraudulently  become  possessed  of  the  recipe,  from  manufacturing 
and  selling  the  ointment,  describing  it  by  the  name  of  the  inven- 
tor, provided  people  were  not  led  to  suppose  that  the  preparation 
was  still  manufactured  by  the  inventor. 

Mc Andrew  v.  Bassett,  4  DeG.,  J.  &  S.  380.  As  to  how  long 
user  of  a  name  for  a  trade-mark  is  necessary  to  acquire  property 
in  it,  Lord  Westbury  said  :  "  But,  it  is  urged  that  this  word  Ana- 
tolia is  a  general  expression  ;  is,  in  point  of  fact,  the  geographical 
designation  of  a  whole  tract  of  country  wherein  liquorice-root  is 
largely  grown,  and  is  therefore  a  word  common  to  all,  and  in  it 
there  can  be  no  property. 
Vol.  XXIII.— S3 
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"  That  argument  is  merely  a  repetition  of  the  fallacy  I  have  fre- 
quently had  occasion  to  expose.  Property  in  the  word  for  all  pur- 
poses cannot  exist ;  but  property  in  that  word,  as  applied  by  way 
of  stamp  upon  a  particular  vendible  article,  as  a  stick  of  liquorice, 
does  exist  the  moment  the  article  goes  into  the  market  so  stamped, 
and  there  obtains  acceptance  and  reputation  whereby  the  stamp 
gets  currency  as  an  indication  of  superior  quality,  or  of  some  other 
circumstance  which  renders  the  article  so  stamped  acceptable  to 
the  public." 

Burgess  v.  Burgess,  3  DeG.,  M.  &  G.  896.  Lords  Justices 
KNiGnf  Bruce  and  Turner.  '  Injunction  refused  restraining  a 
son  from  carrying  on  business  in  his  own  name,  which  had  been 
carried  on  by  and  gained  a  great  reputation  under  his  father,  in 
the  absence  of  proof  of  fraud. 

Pidding  v.  Howe,  8  Sim.  477  ;  Perry  v.  Truefitt,  6  Beav.  66 ; 
Flavel  v.  Harrison^   10   Hare  467  ;   Leather   Co.  v.  Ameriean 
Leather  Co.,  4  DeG.,  J.  &  S.  137 ;  s.  c.  11  H.  L.  Ca.  523.    The 
case  of  Ford  v.  Foster,  27  L.  T.  R.  N.  S.  219  (1872),  is  rather  a 
singular  one.     Ford  had  for  many  years  sold  an  unpatented  shirt 
under  the  name  of  ^^  Ford' s  Fureka  Shirt.''     In  advertisements 
and  invoices  he  falsely  described  it  as  patented,  but  not  in  the  trade- 
mark.    Foster  subsequently  began  using  the  mark  of  "  Foiter, 
Porter  ^    Co's.   Improved  Eureka.''     Vice-Chancellor   Bacon 
refused  an  injunction  against  defendant.     On  appeal  the  Lords 
Justices  (James  and  Mellish)  granted  a  perpetual  injunction,  de- 
ciding, 1st,  that  Eureka  was  not  publici  juris  ;  2d,  that  the  imit&- 
tion  by  defendant  of  plaintifTs  trade-mark  was   substantial  and 
injurious ;  3d,  that  the  false  representation  by  plaintiff  that  he  vas 
patentee  of  the  shirt,  not  being  in  the  trade-mark  itself  but  in  an 
entirely  collateral  representation,  was  no  ground  for  refusing  the 
injunction ;  though  semble^  that,  if  defendants  had  been  injured  bj 
that  misrepresentation,  they  might  bring  an  action  on  the  case 
against  plaintiff.     In  Sykes  v.  Sykes,  3  B.  &  G.  541,  there  was  an 
actual  though  innocent  misrepresentation,  the  trade-mark  itself 
stating  that  the  article  was  patented.    The  article  had  been  patented 
and  the  patent  had  run  out.     The  court  would  not  disturb  verdict 
obtained  by  plaintiff.     In  Ford  v.  Foster,  supra.  Lord  Justice 
Mellish,  in  commenting  on  Sykes  v.  Sykes,  says:  "I  am  of  opinion 
that  probably  it  would  be  held  at  law  that  if  the  trade-mark  itself 
contains  a  false  representation  no  action  could  be  maintained ;  and  so 
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also  if  the  trade  was  a  fraudulent  trade,  I  have  no  doubt  that  no 
action  could  be  maintained/' 

In  Palmer  v.  Harru,  8  Am.  Law  Reg.  N.  S.  137  (10  P.  F. 
Smith  156),  plaintiff  sold  cigars,  made  in  New  York,  and  used  a 
label  with  the  words  "  Golden  Crown^  L.  P.  Hahana "  thereon. 
Sometime  afterwards  defendant  began  using  a  somewhat  similar 
label,  on  which  were  the  words  *'  Golden  Crown^  Fahrica  de  Tahacos 
de  Ip.b  Mejores  VegaSy  &c.,"  and  outside  the  border  in  small  letters 
"  Ent.  according  to  Act  of  Congress,  a.  d.  1858,  by  Lorin  Palmer, 
in  the  c'k's  office  in  d't*c*t  of  the  S.  d't  of  N.  Y."  Defence  was  that 
complainant's  trade-mark  was  untrue,  as  his  segars  were  manu- 
factured in  New  York.    An  injunction  was  refused  on  this  ground. 

As  regards  what  is  colorable  imitation,  see  the  late  case  of  Cope 

V,  JSvans,  30  L.  T.  R.  N.  S.  292  (May  2d  1874). 

A.  S.  B. 

(To  be  continued,) 


RECENT    AMERICAN     DECISIONS- 

Supreme  Court  of  Pennsylvania. 

PHILADELPHIA,  WILMINGTON  &  BALTIMORE  RAILROAD  CO.  v. 

STINGER. 

The  plaintiff  was  driying  a  horse  known  to  be  afraid  of  locomotiTes  upon  a  road 
parallel  and  contij^aous  to  defendants'  railroad.  The  engineer  of  an  approaching 
train  blew  the  whistle  of  the  locomotive  once  or  twice  (there  being  conflicting  evi- 
dence on  this  point),  which  caused  the  horse  to  run  off,  and  the  plaintiff  was 
thereby  thrown  from  the  vehicle  and  injured. 

Held,  that  the  question  whether  the  use  of  the  whistle  the  second  time  was  neg- 
ligent was  for  the  jury,  but  not  whether  any  use  thereof  was  such.  The  nature  of 
the  place  and  the  habit  of  the  company  were  conclusive  that  the  whistle  should  be 
blown  once,  and  the  jury  should  not  have  been  permitted  to  say  that  this  was  neg- 
ligence. 

Heidy  farther,  that  the  use  of  a  horse  known  to  be  afraid  of  locomotives  in  the 
vicinity  of  a  railroad  was  contributory  negligence. 

Case  for  negligence.  The  narr.  contained  a  single  count, 
averring  that  the  plaintiff  was  on  September  Ist  1871,  lawfully 
driving  his  horse  and  wagon  along  Gray's  Ferry  Road,  by  the  side 
of  which  a  part  of  defendants'  railroad  is  situated ;  that  then  and 
there  the  defendants  so  carelessly  and  improperly  propelled  a  loco- 
motive and  train  of  cars  along  their  said  road,  and  made  such 
great  noise  and  shrieks  by  blowing  the  whistle  of  the  said  loco- 
motive, that  by  the  defendants'  carelessness,  the  plaintiff's  horse 
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was  frightened  and  ran  away,  and  the  plaintiff  was  thrown  from 
his  wagon  and  greatly  injured.     Plea,  "Not  guilty." 

The  accident  occurred  upon  Gray's  Ferry  Road,  at  a  point  east 
of  Gray*8  Ferry  Bridge,  which  crosses  the  Schuylkill  river  some 
distance  beyond.  The  locality  and  character  of  the  road,  where 
the  accident  happened,  are  described  in  the  opinion  of  the  court. 

Defendants'  sixth  point  was  that  if  the  plaintiff  knew  that  his 
horse  was  easily  frightened  by  locomotives,  it  was  negligence  on 
his  part  to  drive  such  a  horse  along  Gray's  Ferry  Road  in  close 
proximity  to  the  railroad ;  and  if  the  plaintiff's  horse  while  being 
so  driven  became  frightened,  he  cannot  recover. 

Answer  of  the  judge  below:  ["I  decline  so  to  charge  yoa. 
The  law  will  not  banish  horses  from  highways  because  locomo- 
tives cross  or  traverse  them.  The  effect  of  a  man  having  a 
horse  liable  to  fright  from  a  locomotive  would  be  to  require  him  to 
use  a  greater  degree  of  care.  It  would  impose  upon  him  the  duty 
not  to  bring  the  horse  in  contact  with  an  engine  unnecessarily; 
but  here  there  was  no  other  road.  The  law  does  not  compel  a  man 
to  go  out  of  his  road  a  mile  or  more  even  to  avoid  such  danger. 
He  must  be  more  watchful.  If  he  approach  a  railroad  with  such 
a  horse,  he  ought  to  look  out  for  trains.  If  he  saw  a  train  it 
would  be  his  duty  to  keep  out  of  the  way,  or,  if  overtaken  on  the 
route  and  he  should  find  that  the  locomotive  was  upon  him,  he 
should  get  out  and  hold  the  horse  by  his  head ;  but  it  is  not  con- 
tributory negligence  itself  to  go  there  with  such  a  horse.  It  did 
impose  a  greater  degree  of  caution."] 

Verdict  for  plaintiff  and  judgment  thereon.  The  defendants  took 
this  writ  of  error.  The  answer  enclosed  in  brackets  was  assigned 
for  error. 

James  E,  Gowen  (with  whom  was  Thomas  Hart^  Jr*\  for  plain- 
tiffs in  error. — As  to  the  use  of  steam-whistles,  see  Wharton  on 
Negligence,  §§  836,  898 ;  Sh.  &  Redf.  on  Negligence,  §  466  and 
note  1 ;  Burton  v.  P.,  W.  ^  B,  Railroad  Co.^  4  Harrington  252 ; 
Bordentown  ^  S.  Amh,  Tump.  Co.  v.  C,  ^  A.  Railroad  Co.,  2 
Harrison  314 ;  King  v.  PeasCy  4  B.  &  Ad.  30. 

Dropsie^  contrd^  cited  Huyett  v.  Phila.  ^  Read.  Railroad  Co-, 
11  Harris  374;  McOully  v.  Clarke,  4  Wright  408;  Lack,  ^ 
Bloomshurg  Railroad  Co.  v.  Doak,  2  P.  F.  Smith  31 ;  Tr,  f 
BrUtol  Tump.  Co.  v.  Phila.  ^  Tr.  Railroad  Co.,  4  P.  F.  Smith  350. 
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The  opinion  of  the  court  was  delivered  by 

Paxson,  J. — This  case  presents  two  questions.  The  first  is, 
whether  the  engineer  of  the  train  was  guilty  of  negligence  in 
blowing  the  alarm-whistle ;  the  second,  whether  the  plaintiff  below 
was  chargeable  with  contributory  negligence  in  driving  a  horse 
admitted  by  him  to  be  afraid  of  the  cars,  upon  Gray's  Ferry  Road, 
alongside  of  the  railroad,  at  the  time  in  question. 

Negligence  has  been  defined  to  be  the  absence  of  care  accord- 
ing to  the  circumstances :  Turnpike  Co,  v.  Railroad  Co.^  4  P.  F. 
Smith  345.  In  some  cases  the  blowing  of  the  steam-whistle  of 
a  locomotive  has  been  held  to  be  negligence ;  in  others  the  omission 
to  do  so  has  been  treated  as  negligence.  Yet  there  is  no  want  of 
hat-mony  between  these  apparently  conflicting  decisions.  The 
character  of  the  act  depends  upon  the  circuotistances  accompanying 
it.  Thus,  it  is  clearly  the  duty  of  an  engineer,  when  his  train 
approaches  a  public  highway,  if  danger  is  to  be  apprehended,  to 
give  warning  by  sounding  the  whistle,  or  other  sufficient  alarm. 
The  failure  to  do  so  would  be  negligence  per  se.  For  while  negli- 
gence is  usually  a  question  of  fact  for  a  jury,  there  are  some  cases 
in  which  a  court  can  determine  what  omissions  constitute  negli- 
gence. They  are  those  in  which  the  precise  measure  of  duty  is 
, determinate — the  same  under  all  circumstances.  Where  the  duty 
is  defined,  a  failure  to  perform  it  is,  of  course,  negligence,  and  may 
be  so  declared  by  the  court:  McCuUy  v.  Clark^  4  Wright  406. 
On  the  other  hand,  the  wanton  and  unnecessary  sounding  of  the 
whistle  has  been  held  to  be  negligence.  Penna.  Railroad  Co.  v. 
Bametty  9  P.  F.  Smith  259,  illustrates  both  of  the  views  sug- 
gested.  In  that  case  the  engineer  of  the  train,  having  given  no 
notice  of  its  approach,  blew  his  whistle  under  a  bridge  whilst  a 
traveller  was  passing  over  it,  by  means  whereof  his  horses  took 
fright,  ran  off  and  injured  him.  It  was  held  that  the  omission  to 
give  notice,  by  whistling  or  other  signal,  of  the  approach  of  the 
train  to  the  bridge,  as  well  as  the  blowing  of  the  whistle  while  the 
engine  was  under  the  bridge,  there  being  no  apparent  necessity 
therefor,  was  properly  left  to  the  jury  as  evidence  of  negligence. 

The  plaintiffs  in  error,  having  a  right  under  their  charter  to 
propel  their  cars  by  the  use  of  steam,  are  not  to  be  held  respon- 
sible in  damages  for  injuries  resulting  from  the  proper  use  of  such 
an  agency.  It  was  held  in  The  Turnpike  Co.  v.  The  Railroad  Co,, 
before  cited,  that  a  loss  of  property  adjacent  to  a  railroad  from 
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the  sparks  of  a  locomotive,  apart  from  misuse,  is  damnum  absque 
injuria.  It  was  said  by  the  present  Chief  Justice,  in  delivering 
the  opinion  of  the  court  in  that  case,  ^^  the  law,  in  conferring  the 
right  to  use  an  element  of  danger,  protects  the  person  using  it, 
except  for  the  abuse  of  his  privilege."  It  may,  therefore,  be 
safely  assumed  that  the  company  are  not  liable  for  injuries  result- 
ing from  the  use  of  their  cars  where  due  care  is  exercised.  The 
noise  of  a  rapidly  moving  train,  as  well  as  the  sound  of  the 
whistle,  may  alarm  a  horse  and  cause  an  accident.  Whether  such 
accident  imposes  a  liability  upon  the  company  to  make  compensa* 
tion  in  damages,  must  depend  to  a  great  extent  upon  the  fact 
whether  it  was  the  result  of  a  want  of  proper  care  on  the  part  of 
the  persons  in  charge  of  such  train. 

What  is  proper  care  cannot  be  determined  by  any  fixed  rule  of 
law.  It  must  depend  upon  the  facts  of  the  particular  case.  That 
which  would  be  due  care  in  running  a  train  through  a  sparsely 
settled,  rural  district,  might  be  negligence,  if  not  actual  reckless- 
ness, in  approaching  a  large  city.  The  steam-whistle  is  one  of 
the  recognised  methods  of  signalling  the  approach  of  a  train.  Its 
universal  use  upon  railroads  is  a  strong  argument  in  favor  of  its 
efficiency.  It  is  shrill  and  piercing ;  can  be  heard  for  a  great 
distance,  and  can  be  mistaken  for  nothing  else.  Yet  it  has  disad- . 
vantages.  More  than  all  other  sounds,  it  is  a  terror  to  animals 
unaccustomed  to  its  warning.  Where  trains  are  passing  through 
the  built-up  portions  of  towns  and  cities,  it  is  not  needed  or  often 
used.  In  such  cases  they  move  slowly,  and  the  ringing  of  a  bell 
sufficiently  answers  the  purposes  of  an  alarm,  and  is  not  so 
likely  to  frighten  horses.  But  where  it  is  necessary  to  warn  cross- 
ings or  bridges  at  a  distance  in  advance  of  the  train,  no  sufficient 
substitute  has  yet  been  found  for  the  whistle.  It  can  be  heard  in 
any  condition  of  wind  and  weather.  In  the  absence  of  the  dis- 
covery of  any  suitable  substitute,  and  in  view  of  its  use  upon  all 
roads  operated  by  steam,  the  mere  fact  of  the  whistling  furnishes 
no  presumption  of  negligence.  Was  the  whistle  used  in  such  a 
wanton  manner  as  to  amount  to  negligence  ?  The  learned  judge 
left  this  question  to  the  jury,  and  in  so  far  he  was  right.  But  he 
also  left  it  for  the  jury  to  decide  whether  the  use  of  the  whistle  at 
all  in  that  particular  place  was  negligence.  The  train  had  passed 
beyond  the  closely  built-up  portion  of  the  city,  which  ended  at 
Twenty-eighth  street,  and  there  were  but  few  houses  between  that 
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point  and  Gray's  Ferry  Bridge.  The  engineer  whistled  about 
Thirtieth  street.  The  plaintiff  says  he  whistled  twice ;  that  the 
first  whistle  frightened  his  horse,  and  it  commenced  to  run ;  that 
just  as  he  was  getting  it  under  control  there  was  a  second  ^^  blast  ** 
from  the  whistle,  and  his  horse  then  became  unmanageable,  threw 
him  out,  and  the  wagon  passed  over  him.  Graves  Ferry  Road 
and  the  railroad  at  this  point  are  side  by  side.  The  train  and  the 
plaintiff  were  going  in  the  same  direction,  and  at  the  moment  when 
the  accident  occurred  the  train  had  nearly  overhauled  him.  It 
was  a  disputed  fact  whether  the  whistle  was  sounded  once  or  twice 
in  this  vicinity.  The  conductor,  engineer  and  fireman  of  the  train, 
and  other  witnesses  for  the  company,  testify  that  there  was  but  one 
whistle  west  of  Twenty-eighth  street.  Nor  is  the  plaintiff  sus- 
tained by  any  of  his  own  witnesses  as  to  the  second  whistle. 

If  the  court  below  had  left  the  jury  to  find  negligence  from  the 
use  of  the  whistle  the  second  time,  if  they  believed  it  to  have  been 
so  used,  provided  the  engineer  saw,  or  with  proper  care  might 
have  seen  the  plaintiff^s  wagon,  and  that  his  horse  was  becoming 
unmanageable,  there  would  have  been  no  error.  But  he  submitted 
the  case  to  the  jury  in  such  a  way  as  left  them  at  liberty  to  find 
negligence  from  the  use  of  the  whistle  once  at  or  about  Thirtieth 
street.  Itmust  be  borne  in  mind  that  the  Philadelphia,  Wilming- 
ton and  Baltimore  Railroad  runs  along  Washington  Avenue  in 
this  city  until  it  reaches  a  point  opposite  to  the  United  States 
Arsenal,  situated  on  the  west  side  of  Gray's  Ferry  Road,  between 
Twenty-sixth  and  Twenty-seventh  streets.  It  there  turns,  enters 
upon  the  company's  grounds  alongside  of  the  Gray's  Ferry  Road, 
and  runs  parallel  with  that  road  a  short  distance  from  it,  and  sev- 
eral feet  above  its  grade,  to  the  bridge  over  the  Schuylkill  river. 
The  road  makes  several  curves,  one  at  the  Arsenal,  another  just 
east  of  Twenty-eighth  street,  and  the  third  half  a  square  beyond 
Thirty-first  street.  These  curves  are  all  so  decided  that  the  road 
can  be  seen  for  a  short  distance  only  beyond  them  ;  the  Gray*s  Ferry 
Bridge  and  the  last  two  road-crossings  being  invisible  until  the 
last  curve  has  been  passed,  a  point  above  Thirty-second  street. 
Between  Twenty-eighth  street  and  the  Schuylkill  there  are  four 
road-crossings  over  the  railroad,  the  bridge  being  about  three 
squares  beyond  the  last  crossing.  The  bridge  is  a  drawbridge,  a 
watchman  being  stationed  at  each  end  for  the  purpose  of  flagging 
the  trains,  upon  being  warned  by  the  whistle  of  their  approach. 
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It  was  the  daily  practice  to  blow  the  whistle  at  Thirtieth  street 
The  rules  of  the  company  required  it.  We  have  seea  that  there 
were  several  crossings,  as  well  as  the  bridge-tender,  to  be  warned 
of  the  approaching  train.  They  were  invisible  by  reason  of  the 
curves.  The  engineer  had  the  right,  under  the  circumstances,  to 
blow  the  whistle  in  the  vicinity  of  Thirtieth  street  sufficiently  to 
give  notice  of  the  approach  of  the  train.  Its  use  once,  in  the 
ordinary  manner,  was  not  evidence  of  negligence,  and  it  ought 
not  to  have  been  submitted  to  the  jury  as  such.  On  the  contrary, 
had  he  omitted  to  give  such  warning,  and  by  reason  thereof  the 
plaintiff  had  been  struck  and  injured  by  the  train,  we  should  have 
been  compelled  to  say,  under  the  authority  of  our  own  cases,  that 
such  omission  was  negligence  per  se. 

It  was  urged  that  any  use  of  the  whistle  at  this  point  was  unne- 
cessary, and  the  fact  that  it  has  since  been  abandoned  was  stated 
as  strong  evidence  in  support  of  this  view.  The  abandonment, 
however,  was  doubtless  due  in  a  great  measure  to  the  changed 
circumst^tnces.  This  locality  has  been  much  improved  since  1871, 
and  there  are  many  more  houses  there  now  than  formerly.  We 
have  held  these  corporations  to  a  strict  line  of  responsibility  for 
the  failure  to  give  sufficient  warning  of  the  approach  of  their  trains 
at  road-crossings.  It  would  not  be  just  to  them,  nor  perhaps  safe 
to  the  travelling  public,  for  us  now  to  criticise  too  closely  the  pre- 
cise amount  of  noise  employed  in  giving  the  needed  warning  at 
such  places,  or  the  means  of  producing  it. 

There  was  also  error  in  the  answer  of  the  learned  judge  to  the 
defendant's  sixth  point.  It  is  true,  the  law  will  not  banish  horses 
from  the  highways.  It  is  equally  clear  that  the  plaintiff  had  a 
right  to  drive  this  particular  horse,  or  any  other  horse,  however 
vicious,  upon  the  Gray's  Ferry  Road,  at  this  particular  point  of 
danger.  We  are  not  dealing  with  the  absolute  rights  of  the  par- 
ties. The  question  here  is  one  of  prudence  and  care.  Where  a  man 
drives  an  unbroken  or  vicious  horse,  or  one  that  is  easily  frightened 
by  a  locomotive,  along  a  public  road  running  side  by  side  with  a 
railroad,  and  liable  to  be  met  or  overtaken  by  a  train,  he  does  so 
at  his  o^n  risk.  It  is  an  act  amounting  to  recklessness.  That 
there  was  no  other  road  for  the  plaintiff  to  use  does  not  matter. 
There  were  other  horses  which  he  might  have  procured  for  use  in 
such  a  dangerous  locality.  Duties  and  obligations  are  mutual. 
The  railroad  company  had  as  high  a  right  to  move  their  ti-ains 
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upon  their  road  as  the  plaintiff  had  to  drive  his  horse  along  6ray*s 
Ferry  Road.  Both  were  bound  to  the  exercise  of  care  in  accord- 
ance with  the  circumstances  of  the  case. 

We  do  not  lose  sight  of  the  fact  that  in  such  questions  as  this 
the  interests  of  other  parties  are  concerned.  The  right  of  a  man 
to  risk  his  own  life,  and  that  of  his  horse,  may  be  conceded  ;  but 
not  the  right  by  an  act  of  negligence,  if  not  of  recklessness,  to 
place  in  peril  the  lives  of  hundreds  of  others  who  may  happen  to  be 
travelling  in  a  train  of  cars. 

What  we  have  said  disposes  of  the  third  and  sixth  assignments 
of  error.  The  remaining  assignments  are  carved  out  of  the  two 
just  mentioned,  and  do  not  need  more  specific  notice. 

The  judgment  is  reversed,  and  venire  facias  de  novo  awarded. 


Supreme  Court  of  Pennsylvania, 

PENNSYLVANIA  RAILROAD  CO.  ».  LEWIS  bt  ux. 

A  boy  over  eight  years  of  age  was  sent  on  an  errand  by  his  mother,  which  re- 
quired him  to  cross  a  railroad  track.  He  took  a  short  cat  along  the  track,  and 
wa«»  overtaken  and  killed  by  a  train  going  in  the  same  direction.  The  place 
where  the  boy  was  killed  was  within  the  limits  of  a  city,  and  the  train  was  moving 
at  a  rate  of  speed  between  eighteen  and  twenty-five  miles  an  hoar. 

Heldj  that  the  qaestion  of  contributory  negligence  in  the,  parent  and  child  was 
for  the  jury,  and  that  the  same  amount  of  care  could  not  be  demanded  from  a  child 
as  from  an  adult. 

Held^  farther,  that  regard  must  be  had  to  the  habits,  character,  condition  and 
circamstances  of  people  living  in  a  city  and  along  the  line  of  a  railroad,  in  ascer- 
taining what  degree  of  care  is  necessary  in  running  trains  upon  the  outskirts  of  a 
city,  and  that  an  admitted  trespass  upon  the  road  would  not  necessarily  bar  an 
action  for  damages. 

Case  to  recover  damages  caused  plaintiffs  by  the  death  of  their 
minor  son.     Plea,  "  Not  guilty." 

Upon  the  trial  the  plaintiffs'  evidence  was,  in  substance,  as  fol- 
lows :  The  plaintiffs  resided  on  the  line  of  the  Pennsylvania 
Railroad,  near  Harrisburg,  one  quarter  of  a  mile  below  and  to  the 
east  of  the  Lochiel  Mills.  On  November  22d  1869,  Mrs.  Lewis, 
the  mother  of  the  deceased,  sent  the  deceased,  a  boy  of  eight  and 
a  half  years,  on  an  errand.  A  wagon  road  ran  along  the  side  of 
the  track  till  it  came  to  the  Mills,  where  two  ways  were  open  to  the 
boy  ;  he  might  go  on  up  the  railroad,  or  he  might  make  a  circuit 
round  the  mill,  a  way  which  was  twice  as  long  as  the  other.    Just 
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at  the  mill  there  was  a  private  crossing  belonging  to  the  Mill  Com- 
panj,  and  used  for  hauling  sand,  &c.  Below  the  mill,  to  the  east, 
was  a  curve,  and  between  the  tracks,  above  the  mill  to  the  west, 
there  was  a  plank  footway,  used  by  the  employees  in  going  to  and 
from  their  homes,  most  of  which  were  a  little  way  up  the  railroad. 
The  boy  stepped  on  the  up-track  going  west,  at  this  crossing,  and 
while  his  attention  was  attracted  by  a  train  coming  towards  the 
east  on  the  down-track,  he  started  to  walk  up  the  track.  Having 
gone  fifteen  feet  up  the  track  from  the  crossing,  he  was  struck  by 
a  train  going  west,  thrown  upon  the  other  track,  and  run  over 
and  killed  by  the  train  coming  east.  A  workman  upon  the  road- 
side testified  that  the  up-train,  which  was  the  "  morning  mail,"  was 
running  at  the  rate  of  twenty  to  twenty-five  miles  an  hour. 

The  plaintiffs  then  offered  to  put  in  evidence  an  ordinance  of 
the  city  of  Harrisburg,  passed  in  1862,  limiting  the  speed  of  trains 
to  seven  miles  an  hour.  This  was  objected  to,  on  the  ground  that 
in  1862  the  locus  of  the  accident  was  outside  of  the  city  limits. 
This  offer  the  court  below  refused. 

The  plaintiffs  also  offered  to  show  that  a  large  number  of  per- 
sons were  in  the  habit  of  walking  upon  the  track  in  this  locality. 
Offer  refused. 

The  defendants'  testimony  was,  in  substance,  as  follows :  The 
engineer,  as  he  rounded  the  curve,  saw  the  boy  coming  down  from 
the  mill  towards  the  railroad.  When  first  seen,  he  was  forty  or 
fifty  feet  ahead,  and  when  he  stepped  upon  the  track  he  was  but 
five  or  six  yards  from  the  engine.  The  engineer  immediately  blew 
the  whistle  and  put  on  the  brakes,  but  the  sudden  jerk  broke  the 
chain.  The  boy  was  struck  about  fifteen  feet  above  the  crossing. 
The  engineer  had  turned  off  the  steam  several  hundred  yards 
below,  and  testified  that  he  was  running  from  fifteen  to  eighteen 
miles  an  hour.  There  was  also  evidence  that  even  had  the  chain 
not  broken,  the  train  could  not  have  been  stopped  in  time  to  pre- 
vent the  accident,  and  that  even  the  air-brake,  which  was  not  then 
invented,  would  not  have  changed  the  result. 

Verdict  and  judgment  for  the  plaintiffs ;  to  which  the  defend- 
ants took  a  writ  of  error. 

Hall  and  Jordan^  for  plaintiffs  in  error. — A  parent  has  no  right 
to  allow  a  child  to  be  in  a  position  where  he  will  be  likely  to 
run  into  danger :  Qlassey  y.  Railroad  Co.,  1  F.  F.  Smith  172; 
Hummel  v.  Railroad  Co,^  8  Wright  376.     The  boy  waa  where  be 
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had  no  right  to  be:  Railroad  Co,  v.  Spearen,  11  "Wright  300. 
Individuals  have  no  greater  rights  at  private  crossings  than  any- 
where else  on  the  track :  NiclioUon  v.  Erie  Railroad  Co.^  41  N. 
Y.,  2  Hand  575.  It  has  never  been  held  that  running  a  train  at 
any  rate  of  speed  is,  per  «c,  evidence  of  negligence:  Shcjirman 
and  Reflfield  on  Negligence,  p.  535  ;  Wild%  v.  Railroad  Co,^  29 
N.  Y.  315. 

Ovid  F.  Johnson  (with  whom  was  IT,  Alricks),  contrd. — The 
question  of  negligence  in  the  parents  was  properly  for  the  jury : 
Railroad  Co.  v.  Armstrong,  2  P.  F.  Smith  282.  It  is  not  per  se 
negligence  to  send  out  a  boy  eight  years  old  without  a  protector  : 
Drew  v.  Railroad  Co.,  26  N.  Y.  49 ;  Lovett  v.  Railroad  Co,,  9 
Allen  563 ;  Railroad  Co,  v.  Kelly,  7  Casey  372.  The  jury  alone 
can  determine  whether  a  particular  rate  of  speed  is  negligence  in 
a  particular  locality :  Railroad  Co,  v.  Long,  25  P.  F.  Smith  259. 
Contributory  negligence  cannot  be  determined  as  a  question  of  law  : 
Railroad  Co,  v.  McElwee,  17  P.  F.  Smith  311 ;  Railroad  Co,  v. 
Ackerman,  24  Id.  265  ;  O'Mara  v.  Railroad  Co.,  88  N.  Y.  445 ; 
Beers  v.  Railroad  Co,,  19  Conn.  566. 

The  opinion  of  the  court  was  delivered  by 

Agnew,  C.  J. — This  case  was  submitted  to  the  jury  correctly 
and  fairly.  In  the  first  place  the  judge  withdrew  from  the  jury 
all  the  evidence  that  the  public  were  accustomed  to  use  the  track 
at  or  in  'the  neighborhood  of  the  place  of  the  accident,  as  a  passage- 
way by  sufferance  of  the  railroad  company  ;  saying  also  that  the 
company  "  is  just  as  much  entitled  to  the  free  and  uninterrupted 
enjoyment  of  its  track  at  this  particular  place  as  at  any  other 
along  the  entire  line  of  the  road.'*  He  also  informed  the  jury, 
"  that  if  this  boy  was  walking  on  the  track  of  this  road,  taking  it 
as  a  short  cut  to  his  aunt's,  he  was  where  he  had  no  right  to  be ; 
and  it  matters  not  that  many  others  had  done  the  same ;  this  did 
not  justify  this  boy,  nor  could  it  justify  the  father  and  mother  in 
using  this  track  as  a  footway." 

He  then  fairly  left  the  great  question  of  the  cause  to  the  jury  in 
fitting  terms ;  that  is,  whether  the  train  was  "  running  at  a  safe 
and  prudent  rate  of  speed;*'  or  (said  he)  "  was  the  rate  at  which 
the  train  was  approaching  and  running  dangerous  and  reckless." 
Again,  "if  you  find  that  defendants'  train  was  running  at  the 
usual  rate  of  speed  and  not  at  a  reckless  and  dangerous  rate,  but 
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with  proper  care  and  caution,  upon  a  good  track,  with  the  best 
brake  then  known,  and  with  a  due  regard — and  by  this  I  mean 
with  that  regard  that  a  prudent  man  would  have — for  the  protection 
of  human  life,  under  the  circumstances  of  the  ease,  then  we  say  to 
you  that  the  plaintiffs  cannot  recover,  and  your  verdict  should  be 
for  the  defendants."  Surely  this  was  not  exacting  an  unjust  or 
illegal  degree  of  care  and  caution  of  the  company  entering  within 
the  outer  limits  of  the  city  of  Harrisburg  where  the  accident  hap- 
pened. It  took  place  at  the  Lochiel  Iron  Works,  situated  immedi- 
ately alongside  of  the  track,  where  numerous  hands  were  constantly 
passing  and  repassing,  and  in  the  vicinity  of  the  rows  of  houses 
occupied  by  the  hands  employed  in  these  large  works,  and  in  a 
neighborhood  where  many  persons  were  likely  to  be.  According 
to  the  plaintiffs'  evidence,  the  rate  of  speed  of  the  tram  while  ap- 
proaching and  entering  within  these  limits  was  from  twenty  to 
twenty-five  miles  an  hour.  The  engineer  himself  testified  to 
eighteen  miles,  and  it  was  shown  that  before  the  coroner's  jury  he 
had  testified  that  the  speed  was  from  twenty  to  twenty-five  miles 
an  hour.  There  was  therefore  evidence  which  justified  the  instruc- 
tions, and  this  distinguishes  the  case,  at  once,  from  that  of  The 
Railroad  Co,  v.  Hummel,  8  Wright  375,  in  which  Justice  Strong 
says,  the  cars  were  moving  slowly  by  their  own  gravity,  yet  so 
perfectly  under  the  control  of  the  engineer  that  they  could  be  im- 
mediately stopped.  The  question  presented  in  this  case  is,  there- 
fore, whether  a  railroad  company  may  enter  into  the  outskirts  of  a 
populous  city  at  a  high  and  dangerous  rate  of  speed,  even  though 
it  be  upon  its  own  track  where  the  people  have  no  right  to  be. 
He  would  be  without  much  feeling  for  his  kind,  and  wedded  to 
technical  rights  to  an  unwarranted  extent,  who  could  afiirm  this 
proposition  ;  and  thus  leave  a  people  unprotected  by  law,  and  sub- 
ject to  whatever  danger  any  motive  of  interest  or  otherwise  might 
lead  to  in  the  use  of  a  high  and  dangerous  rate  of  speed.  The 
Railroad  Co.  v.  ffummel,  supra,  asserts  the  rights  of  a  railroad 
company  upon  its  own  track,  as  thoroughly  as  any  case  to  be  found 
in  the  books,  and  even  there  it  is  said,  "  ordinary  care  they  must 
be  held  to."  Is  it  common  prudence  or  ordinary  care  to  run  into 
the  outskirts  of  a  city  at  a  rate  of  speed  so  high  and  reckless  that 
persons  happening  on  the  track  are  liable  at  any  moment  to  be 
overtaken  and  crushed  to  death  ?  Conceding  that  these  people 
are  trespassers,  yet  must  we  have  no  regard  to  the  habits,  character, 
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condition,  and  circumstances  of  a  people  living  in  a  city  and  im- 
mediately on  the  line  of  a  railroad  ?  Clearly  to  disregard  them 
would  be  contrary  to  our  sense  of  humanity,  and  to  that  common 
judgment  of  mankind  expressed  in  the  maxim  "  «c?  utere  tuo^  ut 
alienum  non  Icedas^*'  and  that  rule  of  right  doing,  which  requires 
men  to  do  unto  others  as  they  would  have  others  to  do  unto  them- 
selves. But  beyond  this  there  is  also  that  supervising  authority 
of  the  state,  which,  by  its  police  powers,  is  enabled  to  regulate 
even  positive  rights,  when  it  is  necessary  for  the  safety,  protection, 
and  welfare  of  the  people.  Hence  it  has  been  held  that  the  speed 
of  trains  through  towns  and  cities  may  be  regulated  by  municipal 
ordinances  :  Railroad  Co,  v.  James  et  wa:.,  1  Phila.  Weekly  Notes 
68.  But  the  absence  of  any  such  positive  regulation  does  not 
leave  the  way  open  to  a  railroad  company  to  run  its  trains  into  a 
populous  town  at  a  dangerous  and  reckless  rate  of  speed.  Are  the 
circumstances  of  the  case  not  to  be  heeded,  and  are  the  people,  re- 
gardless of  the  probability  of  the  loss  of  life,  to  be  run  down  and 
crushed  to  death  merely  because  they  happen  to  be  trespassers  ? 
Does  no  duty  rest  upon  a  railroad  company,  because  it  is  running 
upon  its  own  track,  unfenced  and  unguarded  ?  Surely  we  must 
not  disregard  the  habits,  character  and  condition  of  a  people,  ac- 
customed to  run  thoughtlessly  and  unheedingly  into  danger.  We 
must  take  into  account  the  feebleness  of  age  and  helpless  infancy, 
the  infirmity  of  mind  and  body  of  many  living  on  a  railroad  track, 
their  want  of  reflection  and  unthinking  heedlessness,  their  want 
of  apprehension  of  danger,  and  entire  absence  of  injury  they  sup- 
pose they  do  to  the  track  of  a  railroad ;  the  many  motives  they 
have  to  do  an  act  which,  though  a  trespass,  is  seemingly  to  them 
no  cause  of  complaint.  Surely,  the  courts  have  not  lost  their 
power  to  declare  what  is  ordinary  prudence  and  care  in  the  use  of 
its  track  by  a  railroad  company  merely  because  the  track  is  its 
own,  and  no  one  may  rightfully  trespass  there.  The  circumstances 
which  qualify  this  right  must  be  taken  into  account  and  submitted 
to  a  jury  under  proper  instructions.  It  is  said  this  is  to  submit 
the  company  to  the  influence  of  prejudice,  and  that  juries  are 
always  unfavorable.  The  causes  of  this  prejudice  it  is  not  proper 
to  discuss,  but  the  common  sense  of  mankind  is  not  often  very  far 
wrong.  Not  to  submit  circumstances  to  a  jury  upon  the  evidence, 
and  under  the  controlling  power  of  a  court,  is  simply  to  set  aside 
the  trial  by  jury.     Whether  the  population  is  dense  or  sparse  at 
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the  locus  in  quOy  >vhat  is  the  likelihood  of  danger,  and  ^hat  the 
rate  of  speed  compatible  with  the  public  safety  under  the  circum- 
stances, are  facts  which  necessarily  find  their  way  into  the  jury- 
box.  When  it  is  thus  determined  that  the  rate  of  speed  is  incom- 
patible with  public  safety,  under  the  circumstances  of  the  place, 
the  rights  of  the  company,  even  upon  its  own  track,  are  qualified 
by  the  great  law  of  the  public  good.  Life  is  too  sacred  to  become 
the  sport  of  chance,  or  the  sacrifice  of  heedless  will.  "  Salu9 
populi  eat  suprema  lex.**  ^^  N^eceaaitas  vincit  legem  et  quod  eogit, 
defendity 

We  !iold,  therefore,  there  was  no  error  in  the  instruction  of  the 
court  in  this  respect.  This  being  the  case,  there  cannot  be  any 
serious  objection  to  the  charge  upon  the  other  questions  in  the 
cause  as  to  contributory  negligence  either  on  the  part  of  the  boy 
or  his  parents.  Referring  to  the  unlawful  act  of  the  boy  in  being 
upon  the  track,  the  judge  said  :  "  And  if  the  boy  in  so  doing  had 
sufficient  judgment  and  discretion  to  know  the  danger  he  was  run- 
ning, and  did  not  exercise  the  ordinary  care  that  one  of  his  age 
and  maturity  should,  he  was  guilty  of  such  negligence,  concurring 
to  an  accident,  as  would  prevent  him  from  recovering  against  the 
company  because  he  was  a  wrongdoer — a  trespasser — and  did  not 
guard  against  the  injury  as  he  might  have  done.  And  if  he  could 
not  recover,  under  the  same  conditions,  if  the  accident  resulted  in 
his  death,  the  plaintiffs  cannot  recover ;  for  his  negligence — the 
negligence  of  the  son,  servant,  the  agent — is  imputable  to  the 
plaintiffs  themselves  when  they  ask  to  recover  damages  for  an  in- 
jury to  their  son,  which  was  occasioned  by  an  accident  to  which 
his  own  negligence  contributed.*'  As  to  the  negligence  of  the 
mother  herself,  the  court  affirmed  the  fourth  point  of  the  defend- 
ants leaving  the  facts  to  the  jury,  and  this  fully  covered  the  ground 
in  connection  with  the  answers  to  the  third  and  fifth  points  of  de- 
fendants.    Finding  no  error,  the  judgment  is  affirmed. 


I.  LiABiLiTT  or  Railboad  Com- 
pany. 

(1.)  Speed  of  Train, — It  has  been 
uniformly  held  that  there  may  be  negli- 
gence in  the  rate  of  speed  at  which  a 
train  is  run,  although  the  company  own 
the  soil  on  which  the  tuecks  are  laid. 
Where  there  are  crossings  at  grade  the 
question  is  between   two  parties,  both 


of  whom  have  an  equal  right  to  occapr 
the  soil,  provided  there  is  no  interfer- 
ence with  the  other's  rights.  In  the 
absence  of  a  statute  requiring  a  gate  at 
such  a  crossing,  the  train  must  be  so 
used  as  not  to  be  dangerous  to  those 
who  are  as  much  entitled  to  the  proper 
use  of  the  crossing  as  the  railroad  com- 
pany to  that  of  its  track.     What  is  a 
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proper  and  whnt  is  an  improper  ase 
must  generally  depend  upon  the  circum- 
stances of  the  case,  and  is  then  for  the 
jury.  In  liailroad  v.  James  and  \Vif€f 
1  Weekly  Notes  68,  a  child  of  eighteen 
months  old  was  killed  in  the  limits 
of  the  city  of  Allegheny,  by  a  train 
running  at  the  rate  of  twenty^fire  or 
thirty  miles  an  hour,  according  to  the 
plaintiff's  testimony.  An  ordinance 
was  at  the  time  in  force,  passed  in  pur- 
suance  of  an  Act  of  Assembly  pro- 
hibiting the  running  of  trains  in  that 
city  at  a  greater  rate  than  five  miles  an 
hour,  and  without  causing  a  bell  to  be 
rung.  The  court  below  charged  that  if 
the  accident  had  been  caused  by  the 
negligence  of  the  defendant  in  disobey- 
ing the  ordinance,  the  plaintiffs  (the 
child's  parents)  if  not  guilty  of  contri- 
butory negligence,  could  recover ;  that 
the  child  was  too  young'  to  be  itself 
guilty  of  negligence,  but  that  if  its 
presence  on  the  track  was  owing  to  the 
parents'  carelessness,  or  if  the  accident 
were  unavoidable  even  if  the  ordinance 
had  been  obeyed,  there  could  be  no  re- 
covery. The  Supreme  Court  (of  Penn- 
sylvania) affirmed  the  judgment,  saying 
that  in  the  exercise  of  police  power  the 
city  had  the  right  to  regulate  the  run- 
ning of  trains  even  on  the  private  pro- 
perty of  the  defendant.  In  Reeves  v. 
Railroad,  30  Penna.  St.  454,  a  rail- 
road crossed  at  grade  a  turnpike,  and 
some  cattle  in  being  driven  across  the 
lines  were  run  down  and  killed  by 
the  locomotive.  **  Without,"  says 
Woodward,  J.,  **  laying  down  any 
general  rule  as  to  the  manner  in  which 
that  crossing  or  similar  ones  should  be 
approached,  the  engineer  was  bound,  in 
the  circumstances  of  the  case,  to  ap- 
proach it  at  a  perfectly  manageable  rate* 
of  speed,  and  what  he  was  bound  to  do 
the  plaintiff  had  a  right  to  presume 
would  be  done.  And  the. measures  of 
precaution  taken  or  omitted  by  the  plain- 
tiff, cannot  be  properly  estimated  with- 


out allowing  him  the  full  benefit  of  this 
presumption." 

In  Railroad  v.  Ogier^  35  Penna.  St. 
63,  a  train  of  cars  was  running  at 
the  rate  of  twenty-five  miles  an  hour. 
The  plaintiff's  decedent  was  run  into 
and  killed  in  driving  across  the  lines 
which  crossed  the  road  where  he  was, 
at  grade.  The  question  of  negligence 
arising  from  the  rate  of  speed  at  which 
the  train  was  approaching  the  crossing, 
was  held  to  have  been  properly  left  to 
th&  jury.  It  was  also  held  to  have  been 
the  duty  of  the  defendant's  servants  to 
give  a  signal  of  the  approach  of  the 
train  to  a  road  crossing  at  such  time 
and  in  such  manner  as  to  be  a  timely 
and  sufilcient  warning  to  the  passengers 
upon  the  road  :  Railroad  Co.  v.  Long, , 
75  Penna.  St.  257 ;  see  also  Wharton 
on  Negligence,  J  803. 

(2.)  Abuse  in,  or  neglect  of ^  Whistling, 
— In  Railroad  v.  Barnett,  59  Penna.  St. 
259,  the  plaintiff  was  driving  across  a 
bridge  which  ran  over  a  railroad,  and 
an  engine  passing  under  the  bridge 
whistled.  The  horses  took  fright  and 
the  plaintiff  was  injured.  *'  Whether,'* 
says  Williams,  J.,  **  it  is  the  duty  of 
the  company  to  give  notice  of  the  ap- 
proach of  its  trains  at  any  point  on  the 
road,  depends  altogether  upon  circum- 
stances. Where  there  is  no  reasonable 
apprehension  of  danger  no  such  notice 
is  required,  but  if  danger  to  the  person 
or  property  of  others  may  be  reason- 
ably apprehended,  or  is  likely  to  result 
from  the  running  of  its  trains  without 
giving  such  notice,  then  it  is  the  duty 
of  the  company  to  give  it,  and  its  omis- 
sion is  negligence.  The  court  therefore 
was  clearly  right  in  saving  that  it  was 
the  duty  of  the  company  to  give  notice 
wherever  danger  may  result  to  persons 
rightfully  travelling  on  a  public  road 
that  crosses  the  track,  whether  at  grade, 
or  over  or  under  the  railroad,  where 
danger  would  be  the  consequence  of 
wftnt  of  notice.  *  *  *  If  under  the  evi- 
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dence  in  the  case  the  coart  had  charged 
as  matter  of  law  that  the  company  was 
guilty  of  no  negligence  in  not  giving 
notice  of  the  approach  of  the  train,  the 
instruction  would  have  been  clearly  er- 
roneous. *  *  *  The  court  properly 
charged  that  the  jury  should  determine 
whether  it  was  not  the  duty  of  the  en- 
gineer to  give  some  notice  of  the  ap- 
proach of  the  train,  and  that  this  was  a 
matter  of  fact,  in  view  of  all  the  sur- 
roundings, and  not  of  law." 

In  Railroad  v.  WhitUn,  13  Wall. 
276,  the  deceased  had  died  from  injuries 
received  from  a  locomotive  of  the  rail- 
road company  while  crossing  its  track 
at  grade  in  Janesville,  Wis.  The  loco- 
motive was  backing  in  an  opposite  di- 
,  rection  to  that  of  a  freight  train  which 
had  just  passed.  There  was  a  conflict 
of  evidence  as  to  whether  the  bell  or  the 
locomotive  was  rung  at  the  time  of  the 
injury.  The  court  charged  that  it  was 
the  duty  of  the  engineer  to  ring  the 
bell  for  a  sufficiently  long  time  before 
crossing  the  street,  to  give  warning  to 
any  passengers,  and  to  keep  it  ringing 
till  the  tender  had  crossed  the  street. 
This  was  held  a  proper  instruction,  by 
the  Supreme  Court  of  the  United  States. 

In  Railroad  v.  Payne,  59  III.  534, 
there  was  evidence  that  the  crossing 
was  of  a  dangerous  character,  and  that 
the  defendants  ran  the  train  on  a  down 
grade  with  comparative  noiselessness, 
without  sounding  their  whistle  or  ring- 
ing the  bell.  These  facts  were  held 
sufficient  to  warrant  the  jury  in  finding 
a  verdict  for  the  plaintiff. 

See  also  Rot  he  v.  Railroad  j  21  Wis. 
256  ;  Bilhy\.  Railroad,  18  C.  B.  N.  S. 
584,  and  Railroad  v.  Garvey,  58  111. 
83.  And  in  Artz  r.  Railroad,  34 
Iowa  153,  where  it  was  impossible  for 
the  person  to  see,  and  difficult  for  him 
to  hear,  an  approaching  train,  near  a 
crossing  at  grade,  *'  It  would  be  the 
clear  duty,"  says  Colb,  J.,  *'  of  a  rail- 
road company  to  ring  the  bell  or  sound 


the  whistle,  so  as  to  warn  persons  of 
the  approach  of  the  train,  and  an  omis* 
sion  to  so  do,  even  in  the  absence  of 
any  statute  requiring  it,  would  be  neg- 
ligence if  so  found  by  the  jury,  render- 
ing the  company  liable  for  any  injury 
resulting  therefrom. 

In  Railroad  v.  Ackfrman,  74  Pesna. 
St.  265,  the  plaintiff's  driver  stopped 
about  two  steps  from  the  crossing  at 
grade.  The  state  of  the  atmosphere 
and  some  obstructions  prevented  his 
seeing  for  any  considerable  di$tance. 
There  was  evidence  that  the  train  was 
moving  more  rapidly  than  was  allowable 
by  the  city  ordinance.  There  was  a 
conflict  of  testimony  in  regard  to  (he 
ringing  of  the  bell.  •*  If,"  says  Suahs- 
WOOD,  J.,  "  the  evidence  given  by  the 
plaintiff  is  to  be  believed,  the  railroad 
company  in  the  case  before  us  was 
guilty  of  very  gross  negligence.  The? 
sounded  no  whistle,  and  if  they  were 
ringing  a  bell  it  could  only  have  been 
at  intervals;  not  continuously.  (The 
driver  of  the  wagon)  stopped  within  ten 
steps  of  the  crossing  and  listened,  bat 
heard  nothing.  If  he  had  got  out  tod 
led  his  horses  on  the  track  the  resolt 
would  have  probably  been  the  loss  of 
his  own  life  as  well  as  that  of  the 
horses.  ♦  ♦  *  It  is  negligence  in  a  rail- 
road company  to  have  such  a  crossing 
80  obstructed  as  this  one  appears  to 
have  been.  *  ♦  ♦  As  to  streets  in  acitj, 
there  should  be  a  flagman  at  every 
crossing." 

The  judge  below  had  lef^  it  to  the 
jury  to  say. whether  the  servant  of  the 
plaintiff  had  done  all  that  a  cautions, 
prudent  man  could  do.  This  was  beM 
to  be  a  question  of  fact  for  the  jarv. 
See  Maginnis  t.  Railroad,  52  N.  Y. 
215. 

That  the  use  of  the  steam -whistle 
on  a  locomotive  is  not  per  se  negli|;ence, 
see  People  v.  Cunningham,  3  Denio 
524 ;  Railroad  v.  Jones,  3  Canpbell 
230 ;  Jones  v.  Railroad,  107  Mass.  261 ; 
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Congreve  v.  SmiM,  18  N.  Y.  75 ;  Con- 
greve  y.  Morgan ^  Id.  84 ;  Morton  y. 
Moore f  15  Gray  573. 

As  to  the  use  of  steam-whistles  in 
factories,  see  Knight  y.  Goodyear^ s  Globe 
Co.^  38  Conn.  438,  and  Railroad  y. 
Dann,  61  111.  385. 

As  to  the  negllg^ent  aseof  the  whistle 
by  the  railroad  company  where  a  horse 
has  been  frit^htened,  occasioning  an  ac- 
cident, see  Sneeshy  v.  Railroad ^  Law 
Rep.  9  Q.  B.  263 ;  Railroad  v.  Barnett, 
supra;  Railroad y.  FulUrton,  14  C.  B. 
N.  S.  54  ;  Railroad  v.  Harmon ^  47  111. 
298  ;  Hill  y.  Railroad,  55  Maine  438. 

As  to  the  use  and  abuse  of  steam- 
whistles  as  signals,  see  the  very  inter- 
esting report  of  the  Massachusetts  Rail- 
road Commissioners,  in  the  Boston 
Daily  Advertiser  of  July  24th  1874, 
quoted  in  Wharton  on  Negligence,  note, 
2  804. 

Afi  to  the  omission  to  use  a  signal  of 
warning,  see  Bemis  y.  Railroad,  42  Vt. 
375  ;  Trout  y.  Railroad,  23  Grat.  619. 
The  defendant,  however,  can  show  that 
the  injury  was  not  caused  by  their 
omission  :  Railroad  y.  Bihh,  37  Ala. 
699  ;  Howenstein  v.  Railroad,  55  Mo. 
33. 

II.    CONTRIBUTORT  NeOLIOENCB. 

(I.)  In  general. — The  question  of 
contributory  negligence  is  ordinarily  one 
of  mixed  law  and  fact,  and  wherever  it 
depends  upon  the  circumstances  of  the 
particular  case  should  be  submitted  to 
the  jury.  Williams,  J.,  in  Railroad 
V.  McElwee,  67  Penna.  St.  315,  says, 
*'  The  law  is  well  settled  that  what  is 
and  what  is  not  negligence  in  a  particu- 
lar case  is  generally  a  question  for  the 
jury  and  not  for  the  court.  It  is  always 
a  question  for  the  jury  when  the  mea- 
sure of  duty  is  ordinary  and  reasonable 
care.  In  such  case  the  measure  of  duty 
is  not  fixed,  but  variable.  Under  some 
circumstances  a  higher  degree  of  care  is 
demanded  than  under  others,  and  when 
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the  standard  shifts  with  the  circum- 
stances of  the  case,  it  is  in  its  very  na- 
ture incapable  of  being  determined  as  a 
matter  of  law,  and  must  be  submitted 
to  the  jury  to  determine  what  it  is,  and 
whether  it  has  been  complied  with.'* 
See  Mr.  Francis  Rawle's  note  to  Lewis 
y.  Railroad,  13  American  Law  Regis- 
ter N.  S.  288.  In  Railroad  v.  Beale,  73 
Penna.  St.  504,  Shabswood,  J.,  says, 
**  There  never  was  a  more  important 
principle  settled  than  that  the  fact  of  the 
failure  to  stop  immediately  before  cross- 
ing a  railroad  track  is  not  merely  evi- 
dence of  negligence  for  the  jury  but 
negligence  per  »e  and  a  question  for 
the  court.  (Railroad  r,  Heileman,  13 
Wright  60.)  It  was  important,  not  so 
much  to  railroad  companies  as  to  the 
travelling  public.  Collisions  of  this 
character  have  often  resulted  in  the  loss 
of  hundreds  of  valuable  lives  of  passen- 
gers on  trains,  and  they  will  do  so  again 
if  travellers  crossing  railroads  are  not 
taught  their  simple  duty,  not  to  them- 
selves only,  but  to  others."  In  this 
case,  the  deceased  in  crossing  a  railroad 
at  grade  had  almost  come  to  a  full  stop, 
listened,  and  heard  no  train.  The 
judge  below  had  charged  that  if  there 
was  any  point  along  the  road  on  which 
the  deceased  was  driving,  before  he 
struck  the  railroad,  from  which  he 
could  have  seen  or  heard  the  approach 
of  the  train  if  he  had  stopped,  it  was  his 
duty  to  have  done  so,  and  if  he  did  not 
80  stop  there  could  be  no  recovery.  A 
verdict  having  been  given  for  the  plain- 
tiff, the  judgment  was  reversed,  on  the 
ground  that  the  court  should  have  held 
the  conduct  of  the  deceased  to  be,  per  «e, 
contributory  negligence.     See  Railroad 

m 

y.  Akerman,  supra. 

There  is  some  doubt  as  to  whether 
the  plaintiff,  can  recover  where  he  or 
his  decedent  has  been  guilty  of  any 
negligence  whatever.  The  better  opin- 
ion is  that  if  the  negligence  has  not 
directly  contributed  to  the  accident  he 
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can  do  so,  and  whether  it  has  or  not  is 
for  the  jury. 

But  in  Potter  y.  Railroad,  21  Wise. 
377,  it  is  said,  that,  "Negligence,  proxi- 
mate or  contributory  to  the  injury,  how- 
ever slijrht,  prevents  recovery."  In 
commenting  upon  this  case,  Dixon,  C, 
J.,  in  Ward  v.  Railroad,  29  Wise.  144, 
says,  "  If  by  this  is  understood,  as  was 
doubtless  intended,  any  negligence  or 
omission,  however  slight,  to  use  ordi- 
nary care,  or  a  slight  want  of  such  care 
contributing  to  the  injury,  the  expression 
is  quite  right,  and  no  correction  is  re- 
quired, but  the  language  is  not  adapted 
to  convey  this  idea  with  accuracv." 
Sec  also,  Dreher  v.  The  Town,  ^c. ,  22 
Wise.  675  ;  Railroad  v.  Stallmanf  21 
Ohio  St.  1  ;  Stiles  v.  Geesey,  71  Fenna. 
St.  441,  where  Read,  J.,  quotes  with 
approval  the  following  language  by 
Woodward,  J.,  12  Harris  469:  "It 
is  an  incontestable  principle  that  where 
the  injury  complained  of  is  the  produc- 
tion of  mutual  or  concurring  negligence 
no  action  for  damages  will  lie.  The 
parties  being  mutually  in  fault,  there  can 
be  no  apportionment  of  the  damages. 
The  law  has  no  scales  to  determine  in 
such  cases  whose  wrongdoing  weighed 
most  in  the  compound  that  occasioned 
the  mischief.*'  The  former  judge  adds, 
**The  question  presented  to  the  court 
or  the  jury  is  not  one  of  comparative 
negligence  between  the  parties,  nor  does 
very  great  negligence  on  the  part  of  a 
defendant  so  operate  to  strike  a  balance 
of  negligence  as  to  give  a  jadgment  to 
a  plaintiff  whose  own  negligence  con- 
tributes in  any  degree  to  the  injury.** 
See  Wilds  v.  Railroad,  24  N.  Y.  432 ; 
Railroad  v.  Miller,  25  Mich.  277. 

In  the  principal  case,  supra,  it  13 
distinctly  held,  that  the  fact  that  the 
plaintitfs*  decedent  was  where  he  had 
no  right  to  be,  was  not  a  necessary 
bar  to  his  recovery,  provided  it  did 
not  directly  contribute  to  the  disaster. 
In  True  v.  Railroad,  24  Vt.  497,  it  is 


said,  that  "  When  there  has  been  mutual 
negligence,  and  the  negligence  of  each 
party  was  the  proximate  caosc  of  the 
injury,  nonaction  whatever  can  be  sus- 
tained. In  the  use  of  the  words  '  proxi- 
mate cause,*  is  meant  negligence  at  the 
time  the  injury  happened.  In  »Qch 
case  no   action   can   be    sustained  br 

« 

cither,  for  the  reason  that  as  there  can 
be  no  apportionment  of  damages  there 
can  be  no  recovery.  So  where  the 
negligence  of  the  plaintiff  is  proximate, 
and  that  of  the  defendant  is  remote,  or 
consisting  in  some  other  matter  iban 
what  occurred  out  of  the  injury,  in  snch 
case  no  action  can  be  sustained,  for  the 
reason  that  the  immediate  cause  was  the 
act  of  the  plaintiff  himself:*'  Hill  v. 
Warren,  2  Stark.  377  ;  Munroe  v.  Peach, 
7  Mete.  274 ;  Parker  v.  Adams,  U 
Mete.  415  ;  BrownellY.  Flagler,  5  Hill 
282  ;  Brovm  v.  Maxwell^  6  Hill  592 ; 
Williams  v.  Holland,  6  C.  &  P.  23. 
'*  On  the  other  hand,  when  the  negli- 
gence of  the  defendant  is  proximate 
and  that  of  the  plaintiff  remote,  the 
action  can  then  well  be  sustained, 
although  the  plaintiff  is  not  entirely 
without  fault.  This  seems  to  be  now 
settled  in  England  and  in  this  coontrv. 
Therefore,  if  there  be  negligence  on  the 
part  of  the  plaintiff,  yet  if  at  the  time 
when  the  injury  was  committed  it  might 
have  been  avoided  by  the  defendant  in 
the  exercise  of  reasonable  care  and  pm- 
dence,  an  action  will  He  for  the  injurr/* 
See  also  Kerwhacker  v.  Railroad,  3 
Ohio  St.  172  ;  Railroad  v.  State,  29  Md. 
553  ;  Railroad  v.  Trainer,  33  Md.  342. 
This  principle  was  also  maintained  in 
Steel  v.  Burkhardt,  104  Mass.  59,  where 
Chafx AN,  C.  J.,  after  citing  Welch  t, 
Weston,  6  Gray  505  ;  Gregg  v.  Wyma^ 
4  Gushing  822  ;  Wag  v.  Foster,  1  Allen 
408,  and  Spofford  v.  Harlow,  3  Allen 
176,  says  :  **  It  is  true  generally  thtt 
while  no  person  can  maintain  an  action 
to  which  he  must  trace  his  title  throngh 
his  own  breach  of  the  law,  yet  the  fsct 
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that  he  is  breaking  the  law  does  not 
leave  him  remediless  for  injuries  wil- 
fully or  carelessly  done  to  him,  and  to 
which  his  own  conduct  has  not  contri- 
buted." See  also  Lant  v.  Atlantic 
Works^  107  Mass.  104  ;  Britton  v. 
Inkab,^  107  Mass.  347  ;  Hibbard  v, 
Thompson^  109  Mass.  288. 

In  Jshtll  V.  Railroad^  27  Conn.  404, 
it  is  said,  '^  A  remote  fault  in  one  party 
does  not  of  coucse  dispense  with  care  in 
the  other.  It  may  even  make  it  more 
necessary  and  important  if  thereby  a 
calamitous  injury  can  bo  avoided,  or  an 
unavoidable  calamity  essentially  miti- 
jrnted.  A  boy  enters  a  door-yard  to 
find  his  ball  or  arrow,  or  to  look  at  a 
flower  in  the  garden,  and  is  bitten  and 
lacerated  by  a  vicious  bull-dog  ;  still  he 
is  a  trespasser,  and  if  he  had  kept  out 
would  have  received  no  hurt ;  neverthe- 
less is  not  the  owner  of  the  dog  liable  ? 
A  person  is  hunting  in  the  woods  of  a 
stranger  or  across  the  pasture  of  his 
neighbor,  and  is  wounded  by  a  concealed 
gun,  or  his  dog  is  killed  by  some  con- 
cealed instrument,  or  he  is  himself  gored 
by  an  enraged  bull.  Is  he  in  all  those 
cases  remediless  because  he  is  there  with- 
out consent  ?  *  *  *  Some  [of  the  cases 
quoted]  and  especially  those  from  the 
New  York  reports,  if  we  understand 
them,  are  at  variance  not  only  with  our 
own  law  but  with  the  common  law  of 
England." 

**  As  a  rule  we  may  say  that  a  per- 
son is  not  chargeable  with  contributory 
negligence  who,  when  unwarned  peril 
comes  on  him  suddenly  acts  wildly  and 
madly.**  Wharton  on  Negligence,  J 
304,  citing  Stokes  v.  Saltonslall,  13 
Peters  181  ;  Buell  v.  Railroad,  31  N. 
Y.  314  ;  Railroad  v.  Yarwood^  17  111. 
.509  ;  Johnson  v.  Railroad^  70  Penna. 
St.  357  ;  Coulter  v.  Express  Co.^  5 
Lansing  67.  For  an  illustration  of  the 
rule  that  the  injury  must  have  been  oc- 
casioned solely  by  the  defendant's  fault, 
and  without  any  negligence  on  the  part 


of  the  plaintiff,  in  order  to  render  the 
former  liable,  see  Moody  v.  Osgood,  60 
Barb.  (N.  Y.)  644. 

(2.)  Of  Parent  and  Child.'-ln  a  suit 
by  the  parent  for  the  loss  of  service  of 
a  child,  the  former's  contributory  negli- 
gence would  be  a  bar  to  the  action,  and 
that  fact  is  a  proper  question  for  the 
jury :  Railroad  v.  Pearson,  72  Penna. 
St.  169.  **  We  agree,"  says  Suars- 
wooD,  J.,  '*  that  to  say  it  is  negligence 
to  permit  a  child  to  go  out  and  play 
without  a  grown  attendant,  would  be  to 
hold  that  free  air  and  exercise  should 
only  be  enjoyed  by  the  wealthy,  who 
are  able  to  employ  such  attendants,  and 
would  amount  to  a  denial  of  those  bless- 
ings to  the  poor :"  Kay  v.  Railroa/l,  65 
Penna.  St.  277  was  an  action  by  the 
child  in  which  the  negligence  of  the 
parent  would  perhaps  be  no  defence. 
See  also  Railroad  v.  Long,  75  Penna. 
St.  257.  **  We  disagree  emphatically,** 
says  Chief  Justice  Agnbw,  in  the  last 
case,  *'  to  the  position  taken  by  the 
learned  counsel  for  the  railroad  com- 
pany, that  the  rate  of  speed  at  the  time 
was  not  material,  and  that  seven  or 
eight  miles  an  hour  is  a  rate  of  speed 
compatible  with  safety  in  passing 
through  the  streets  of  a  populous  town. 
While  it  is  true  that  trains  must  be  run 
at  a  high  rate  of  speed  to  reach  their 
greatest  utility,  populous  towns  and 
cities  must  be  exceptions,  where  the 
speed  must  be  moderated  in  view  of  the 
danger  of  life,  limb  and  property ;  where 
the  people  and  the  trains  have  a  common 
right  to  be,  and  have  a  joint  use  of  the 
highway,  the  rights  of  each  must  be  re- 
garded." 

In  this  case  it  was  left  to  the  jury  to 
say  whether  the  mother  of  the  deceased, 
an  infant  less  than  two  years  and  two 
months  old,  had  suffered  it  to  wander 
on  the  street,  with  the  instruction  that 
if  she  had  done  so  the  parents  of  the 
child  could  not  recover.  Held,  that 
this  was  right.     Where,  however,  the 
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suit  is  brought  by  the  child,  the  decisions 
differ  as  to  whether  the  negligence  of 
the  parent  is  a  bar  to  recovery.  That 
it  is  not,  see  Berge  v.  Gardiner ,  19 
Conn.  507  ;  Daley  v.  Railroad^  26  Conn. 
598  ;  Bronson  v.  Soufhbnry^  37  Conn. 
199  ;  City  v.  Kirhy,  8  Minn.  169  ;  Bo- 
land  V.  Railroad,  36  Mo.  490  ;  Whirley 
V.  Whittemorej  1  Ilcud  620  ;  Robinson 
V.  Coney  22  Vt.  213  ;  Railroad  v.  Kelly, 
7  Penna.  St.  372  ;  Ranch  v.  Lloyd,  31 
Ponna.  St.  358  ;  Railroad  v.  Spearen, 
47  Penna.  St.  300  ;  Glassey  v.  Ileston- 
ville,  57  Penna.  St.  172  ;  Railroad  % 
Mahonyy  57  Penna.  St.  187;  Railroad 
V.  Snyder,  18  Ohio  St.  399  ;  Gardner  v. 
Grace,  1  F.  &  F.  359. 

That  the  negligence  of  the  parent  is 
a  bar  to  the  recovery  of  the  child,  see 
Singleton  t.  Railroad^  7  C.  B.  N.  S. 
287  ;  Waitev.  Railroad,  2B.  &  C.  719  ; 
Mangan  v.  Atherton,  Law  Rep.  1  Ex. 
239;  Holly  y.  Gas  Co.,  8  Gray  123; 
Callahan  v.  Bean,  9  Allen  401  ;  Wright 
V.  Railroad,  4  Allen  283  ;  Hartjield  v. 
Roper,  21  Wend.  615;  Lehman  v. 
Brooklyn,  29  Barb.  234  ;  Mangan  r. 
Railroad,  36  Barb.  529  ;  Bank  v.  Rail- 
road, 49  Barb.  529 ;  Flynn  v.  Halton, 
4  Daly  552  ;  Ross  v.  Innis,  26  111.  259  ; 
Chicago  v.  Starr,  42  111.  174  ;  Railroad 
V.  Vining,  27  Ind.  513;  Railroad  v. 
Huffman,  28  Ind.  287  ;  Railroad  v. 
Brown,  40  Ind.  535.  But  sec  Lynch  ▼. 
Smith,  104  Mass.  52  ;  Railroad  v.  Bum- 
stead,  48  111.  221. 

A  very  young  child  cannot  be  guilty 
of  contributory  negligence.  See  Rail- 
road V.  James  and  Wife,  1  Weekly 
Notes  68.  In  Kay  v.  Railroad,  65 
Penna.  St.  277,  Aonew,  C.  J.,  says, 
**  Where  the  injury  is  caused  by  the 
actual  negligence  of  the  company,  the 
incapacity  of  a  child  of  this  age  to 
know  the  danger  and  to  avoid  it  shields 
it  from  responsibility  for  its  acts :" 
Railroad  v.  Spearen,  11  Wright  304; 
Smtih  V.  O'Connor,  10  Wright  218. 

Where  the  child  is  capable  of  exer- 


cising discretion  it  is  for   the  jnrr  to 
say  whether  in  the   particular  cbs«  ii 
was   guilty  of  negligence,  paying   at- 
tention to  the  rule  that  less  care  is  to 
be  expected  from  a  child  than  from  an 
adult.     In  Railroad  Y.  Snyder,  18  Ohio 
St.    414,    Welsh,    J.,    quotes    from 
Railroad   ▼.    Mahoney,  supra,  the  fol- 
lowing language   of  the  court  below. 
"To  a   child   of  the   plaintiflTs  years 
no  contributory  negligence  can  be  im- 
puted.    She  is  not  precluded  from   re- 
covering against  one  joint  tort-feasor  1^ 
showing  that  others  have  borne  a  share 
in  it."     The  child  was   four  vcars  of 
age.     See  Karr  v.  Parke,  40  Cal.  193  : 
Cosgrove  v.    Ogden,    49    N.    Y.   255; 
Lovett  V.  Railroad,  9  Allen  357  ;  Schier- 
field  T.  Railroad,  40  Cal.  447  ;  0/<i>V</ 
V.   Railroad,  14  N.   Y.   310  ;  Drew  v. 
Railroad,  26   N.    Y.    49  ;    Coombts  v. 
Neto    Bedford    Co.,     102    Mass    372; 
Grizzle  v.  Frost,  3  F.  &  F.  622 ;  B«/r- 
tonshill  Coal  Co,  v.  McGuire,  3  Miieq. 
SCO  ;  Railroad  v.  Gladman,  IS  Wallace 
401  5    Railroad  v.    Stout,    17    Wallace 
657  ;  Costelh  v.  Railroad,  65  Barb.  92  ; 
Reynolds   v.  Stout,  2  N.    Y.  Sup.  Ct. 
644. 

(3.)  0/  Trespasser. — See  the  lan- 
guage above  quoted  in  Isbell  v.  Railroad, 
27  Conn.  404.  In  State  v.  Railrmd, 
52  N.  H.  528,  Sargent,  J.,  quotes 
with  approval  from  Norris  r.  Litchjidd, 
35  N.  H.  271,  where  it  is  said  that, 
••  The  fact  that  the  plaintiff  is  a  tres- 
passer or  violator  of  the  law  does  not  of 
itself  discharge  another  from  theohserr- 
ance  of  due  and  proper  care  toward  him, 
neither  would  it  necessarily  preclnd* 
him  from  a  recovery  against  a  party 
guilty  of  negligence.'*  And  see  /?tfi7- 
Toad  V.  Slate,  36  Md.  364,  where 
BowiB,  J.,  says,  *' Where  a  person 
walking  on  a  railroad  track  is  run  over 
and  killed  by  an  engine  belonging  to  a 
railroad  company,  the  company  is  re- 
sponsible in  damages  for  such  killing;, 
though  deceased  was  guilty  of  a  want 


BARNHIZEL  0.  FERRGL. 


677 


of  ordinary  care  and  prudence  in  so 
walking  on  the  track,  provided  it  appear 
that  the  accident  would  not  have  oc- 
curred if  the  agent  of  the  railroad  com- 
pany had  nscd,  in  running  the  engine 
which  occasioned  the  killing,  ordinary 
prudence  and  care  in  giving  reasonable 
and  usual  signals  of  its  approach,  and 
in  keeping  a  reasonable  lookout.*'  See 
also  Gray  v.  ScoU^  66  Fenna.  St.  345, 
and  Railroad  v.  Trainer^  33  Md.  532. 

As  to  cattle  injured  while  trespcusing, 
see  Railroad  v.  Manger,  5  Denio  255  ; 
Wilds  v.  Raitfoad,  24  N.  Y.  430  ;  Rail- 
road V.  McCture,  26  Ind.  370 ;  Railroad 
V.  Hunter,  33  Ind.  356  ;  Williams  v. 
Railroad,  2  Mich.  259  ;  Eames  v.  Rail- 
road ^  98  Mass.  560  ;  Railroad  ▼.  brayf 
57  III.  514  ;  Railroad  v.  Smith,  22  Ohio 
St.  227  ;  Railroad  v.  Seirer,  60  111. 
295. 

(4.)  Use  of  Animals  fearfvX  of  Loco- 
motive, ^c. — See  Railroad  v.  Dunn,  61 
III.  385.  In  Stone  v.  Hubbardston,  100 
Mass.  50,  Chapman,  C.  J.,  said,  **  The 
court  are  of  the  opinion  that  when  a 
horse,  by  reason  of  fright,  disease  or 
viciousnoss,  becomes  actually  uncontrol- 
lable, so  that  his  driver  cannot  stop  him 
or  direct  his  course,  or  exercise  or  re- 
gain control  over  his  movements,  and 
in  this  condition  comes  upon  a  defect  in 
the  highway,  or  upon  a  place  which  is 
defective  for  want  of  a  railing,  by  which 
an  injury  is  occasioned,  the  town  is  not 
liable  for  the  injury  unless  it  appears 
that  it  would  have  occurred  if  the  horse 
had  not  been  so  uncontrollable ;  but  a 
horse  is  not  to  be  considered  uncon- 
trollable that  merely  shies  or  starts,  or 


is  momentarily  not  controlled  by  his 
driver." 

It  is  difficult  to  see  how  the  court  can 
decide  as  to  what  amount  of  fearfulness 
on  the  part  of  a  horse,  known  to  his 
rider  or  driver,  is  sufficient  to  constitute 
contributory  negligence.  The  horse  at 
a  short  distance  from  a  locomotive  may 
be  perfectly  controllable,  and  when 
brought  in  close  proximity  unmanagea- 
ble. Or  he  may  be  manageable  in  the 
absence  of  unexpected  or  repeated  noises. 
Is  it  not  then  for  the  jury  to  say  in  each 
case,  whether  the  knowledge  of  his 
peculiarities  by  the  plaintiff  is  sufficient 
to  bar  his  recovery  against  the  railroad 
company  ?  .  See  Dennott  v.  Wellington, 
15  Maine  27;  Bliss  y.  Wifbraham,  8 
Allen  564 ;  Murdoch  ▼.  Warwick,  4 
Gray  178. 

In  Lower  Macungie  Township  v. 
Merkhoff,  71  Penna.  St.  280,  the  court 
said,  *'  It  WAS  not  a  defence  to  the  town- 
ship to  show  that  by  careful  driving  an 
accident  might  have  been  avoided  at 
the  place  in  question.  That  would  fall 
far  short  of  what  was  the  purpose  of 
the  public  highway.  It  must  be  kept  in 
such  repair  that  even  skittish  animals 
may  be  employed  without  risk  of  danger 
on  it  by  reason  of  the  condition  of  the 
road.'* 

The  rule  laid  down  in  some  of  the 
cases  that  on  the  approach  of  a  train  a 
driver  must  not  only  stop,  but  get  out 
and  hold  his  horse's  head,  will  seem  to 
those  who  are  acquainted  with  the  habits 
of  that  animal  a  little  singular. 

Sydney  Biddle. 


Supreme  Court  of  Indiana, 

HENRIETTA  BARNHIZEL  et  al.  v.  ELIZABETH  FERREL. 

A  child  adopted  under  the  act  regulating  the  adoption  of  heirs,  approved  March 
2d  1855,  is  entitled  to  inherit  from  the  adopting  parent  as  his  heir  in  the  degree  of 
a  child. 

By  the  adoption,  he  has  the  rights  of  a  child  of  the  adopting  parent,  without 
being  his  child  in  fact.     His  identity  is  not  changed. 

Under  the  law,  a  married  man  may  adopt  a  child  without  his  wife  joining  in  the 
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petition,  and  the  child  may  have  an  adopting  father  without  an  adopting  mother, 
xvith  the  right  of  inheritance  from  one  and  not  from  the  other. 

The  rights  of  the  lawful  children  of  the  adopting  parent  and  the  adopted  child 
are  not  changed  or  affected  by  the  adoption.  No  right  is  given  them  to  inherit 
from  or  through  each  other.  They  are  not  only  not  brothers  and  sisters,  but  they 
have  no  rights  as  such. 

By  consenting  to  the  adoption,  the  real  mother  consents  that  the  adopting  father 
shall  occupy  the  position  of  a  father  to  the  child,  and  that  she  will  occupy  that  of  a 
mother.     She  does  not  surrender  her  maternal  rights,  or  her  rights  of  inheritance. 

On  the  death  of  the  adopting  parent  the  adopted  child  inherits  from  him,  and  on 
the  death  of  the  child  his  r6al  mother  will  inherit  the  property  so  descending,  to  the 
exclusion  of  the  children  of  the  adopting  parent. 

Where  an  answer  is  filed  containing  a  general  denial,  and  also  other  paragraphs 
setting  up  affirmative  matter,  which  could  be  introduced  under  the  general  denial, 
to  which  demurrers  are  filed  and  sustained,  and  the  cause  is  then  tried  on  the  issues 
of  fact  formed  by  the  general  denial,  resulting  in  a  finding  and  judgment  for  the 
plaintiff;  on  appeal  to  the  Supreme  Court,  the  parties  by  agreement,  in  writing, 
endorsed  upon  the  transcript,  may  agree  that  the  general  denial  shall  be  considered 
withdrawn  and  the  case  decided  upon  the  ruling  of  the  court  below,  upon  the  de- 
murrers to  the  paragraphs  setting  up  affirmative  matter.  In  such  case  the  Supreme 
Court  will  decide  the  case  as  if  the  general  denial  had  not  been  filed  in  the  court 
below. 

Appeal  from  Cass  Circuit.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court,  which  was  delivered  by 

OsBORN,  J. — The  appellee  filed  her  complaint  against  the  ap- 
pellants, in  which  it  is  alleged  that  she  is  owner  in  fee  simple  of 
certain  described  real  estate  in  the  city  of  Logansport ;  that  the 
appellants  claim  title  to  the  same  adverse  to  her,  when  in  truth 
and  fact  they  have  no  right  to  the  property,  and,  that  their  claim 
creates  a  cloud  upon  her  title.  She  asks  judgment,  settling  and 
confirming  her  title,  and  other  relief. 

The  appellants  are  husband  and  wife.  Henry  H.  Barnhizel, 
the  husband  of  Henrietta,  filed  a  disclaimer.  She  filed  an  answer 
of  three  paragraphs.  The  third  is  a  general  denial.  Demurrers 
for  the  want  of  sufficient  facts  were  sustained  to  the  first  and 
second,  to  which  rulings  exceptions  were  taken.  The  cause  was 
tried  by  the  court,  who  foutid  for  the  plaintiff,  and  rendered  final 
judgment  on  the  finding  against  the  defendant,  Henrietta,  as 
prayed  for  in  the  complaint  and  for  costs  against  her. 

The  only  errors  assigned,  relate  to  the  ruling  of  the  court,  in 
sustaining  the  demurrers  to  the  first  and  second  paragraphs  of  the 
answer.  The  parties  have  stipulated  in  writing  entered  upon  the 
transcript  that  the  general  denial  filed  by  the  appellant,  Henrietta, 
in  the  court  below,  shall  be  considered  as  withdrawn,  and  that  the 
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case  shall  be  decided  in  this  court,  upon  the  ruling  of  the  court 
below  upon  the  demurrers  to  the  first  and  second  paragraphs  of 
the  answer  of  Mrs.  Barnhizel,  without  any  regard  to  the  issue 
formed  by  the  general  denial.  Under  that  agreement  we  will 
consider  the  questions  arising  under  the  first  and  second  para- 
graphs of  the  answer  as  if  the  general  denial  had  not  been  filed. 

It  will  not  be  necessary  to  consider  the  two  paragraphs  of  the 
answer  separately,  as  the  same  question  arises  in  both.  The  facts 
alleged  are  in  substance :  That  Theodore  S.  Reuber  and  Henri- 
etta, the  appellant,  were  the  only  children  of  Jacob  Reuber,  de- 
ceased. Theodore  S.  intermarried  with  the  appellee,  and  had  issue 
by  her  one  child,  Thebdore,  Jr.,  and  died.  After  his  death,  Jacob 
Reuber,  on  his  petition,  by  virtue  of  and  under  the  order  of  the 
Tippecanoe  Circuit  Court,  adopted  the  child  Theodore,  Jr.  ;  that 
the  appellee,  being  then  unmarried,  appeared  in  open  court,  and 
there  consented  to  the  adoption,  and  that  the  order  of  court  might 
be  made.  Afterwards,  Jacob  Reuber  died  intestate,  being  at  the 
time  of  his  death  the  owner  of  the  real  estate  in  controversy, 
together  with  other  real  estate  in  the  county  of  Cass,  which  de- 
scended to  the  appellant,  Henrietta,  and  Theodore,  Jr.,  as  his  only 
heirs.  Partition  was  made  of  the  real  estate  so  descending  by 
the  Cass  Circuit  Court,  and  the  property  in  controversy  was  set 
off  to  Theodore ;  after  which  he  died  intestate,  unmarried  and 
without  issue. 

No  question  is  made  about  the  regularity  or  validity  of  the 
order  for  the  adoption  of  the  child.  We  shall  regard  it  as  valid, 
and  that  Theodore,  Jr.,  became  the  adopted  child  of  Jacob  Reuber. 
It  is  admitted  that  the  child  inherited  the  estate  from  his  adopted 
father  and  that  he  was  seised  of  the  land  at  his  death.  Mrs. 
Barnhizel  claims  to  inherit  the  property  as  his  sister,  and  that 
when  the  appellee  consented  to  the  adoption,  she  thereby  relin- 
quished and  gave  up  all  her  rights  as  mother,  and  that  she  cannot 
inherit  from  him  as  such. 

The  rights  of  the  parties  depend  upon  the  act  regulating  the 
adoption  of  heirs,  approved  March  2d  1855,  2  G.  &  H.  341,  1  G. 
&  H.  301.  That  act  provides  that  any  person  desirous  of  adopt- 
ing any  child,  may  file  his  petition  therefor,  in  the  Circuit  Court 
of  the  county  where  the  child  resides ;  and  prescribes  what  the 
petition  shall  state,  and  what  steps  shall  be  taken.  The  third 
section  is :  "  Such  court,   when  satisfied  that  it  will  be  for  the 
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interest  of  such  child,  shall  make  an  order  that  such  child  shall 
be  adopted;  and  from  and  after  the  adoption  of  such  child,  it  shall 
take  the  name  in  which  it  is  adopted,  and  be  entitled  to  and 
receive  all  the  rights  and  interest  in  the  estate  of  such  adopted 
father  or  mother,  by  descent  or  otherwise,  that  such  child  would, 
if  the  natural  heir  of  such  adopted  father  or  mother."  Section  4th 
is  as  follows  :  '*  After  the  adoption  of  such  child,  such  adopted  father 
or  mother  shall  occupy  the  position  towards  such  child  that  he  or 
she  would  if  the  natural  father  or  mother,  and  be  liable  for  the 
maintenance,  education  and  every  other  way  responsible,  as  a 
natural  father  or  mother." 

By  the  act  of  adoption,  the  child  is  entitled  to  inherit  from  his 
adopted  parent  as  his  heir,  in  the  degree  of  a  child :  Barnes  x. 
Allen,  25  Ind.  222-6.  The  act  does  not  provide  that  he  shall  be 
the  child  of  the  adopting  parent,  but  he  shall  take  the  name,  and 
be  entitled  to  take  his  property  by  descent  or  otherwise,  the  same 
as  he  would  if  he  was  his  child  or  natural  heir,  and  the  adopting 
parent  shall  occupy  the  position  towards  the  child  of  a  father 
or  mother  and  be  liable  in  every  way  as  such.  In  Schafer  v. 
JEneUj  54  Penna.  St.  304,  it  is  said  "  The  right  to  inherit  from  the 
adopting  parent,  is  made  complete,  but  the  identity  of  the  child  is 
not  changed.  One  adopted,  has  the  rights  of  a  child,  without 
being  a  child,"  and  in  Commonwealth  v.  Nancrede^  82  Fenna.  St. 
(8  Casey  389),  the  same  court  says,  "  Giving  an  adopted  son  a 
right  to  inherit,  does  not  make  him  a  son  in  fact.  And  he  is  so 
regarded  in  law,  only  to  give  the  right  to  inherit."  By  the  Act  of 
Pennsylvania  of  May  4th  1855  the  child  was  to  "assume  the  name 
of  the  adopting  parent  and  have  all  the  rights  of  a  child  and  heir 
of  such  adopting  parent  and  be  subject  to  the  duties  of  such  child:" 
1  Brightly's  Dig.  61  (10th  ed.). 

The  law  of  Pennsylvania  provides  "  that  if  the  adopting  parent 
shall  have  other  children,  the  adopted  shall  share  the  inheritance 
only  as  one  of  them  in  case  of  intestacy,  and  he,  she  or  they,  shall 
respectively  inherit  from  and  through  each  other  as  if  all  had  been 
the  lawful  children  of  the  same  parent."  This  gives  the  adopted 
child  a  capacity  to  inherit :  Commonwealth  v.  Nancrede,  32  Penna. 
St.  389.  But  not  to  take  under  a  devise  to  the  children  of  the 
parent  by  adoption  :  Shafer  v.  Eneu^  54  Penna.  St.  304. 

By  the  law  of  Massachusetts  (General  Statutes  of  Massachusetts 
547),  it  is  provided  that  the  adopted  child.shall  be  deemed,  for  the 
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purpose  of  inheritance  by  the  child  and  all  other  legal  conse- 
quences  and   incidents  of  the   natural   relation  of  parents   and 
children,  the  child  of  the  parents  by  adoption  the  same  as  if  he  had 
been  born  in  lawful  wedlock,  except  that  he  shall  not  be  capable 
of  taking  property  expressly  limited  to  the  heirs  of  the  body  or 
bodies  of  the  parents  by  adoption,  nor  property  from  the  lineal  or 
collateral  kindred  of  such  parents  by  right  of  representation.     It 
also  provides  that  the  parents  of  such  child  shall  be  deprived,  by 
the  decree  of  adoption,  of  all  legal  rights  as  respects  the  child  ; 
and  the  child  shall  be  freed  from  all  obligations  of  maintenance 
and  obedience,  as  respects  his  parents.     If  the  person  asking  to 
adopt  the  child,  have  a  husband  or  wife,  the  prayer  of  the  peti- 
tioner shall  not  be  granted  unless  both  join  in  the  petition.     Our 
statute  contains  no  such  provision.     In  this  state,  the  husband 
may  adopt  a  child  without  his  wife  joining  in  the  petition.    In  such 
case,  the  child  might  inherit  from  the  adopting  father,  but  not  from 
his  wife.     He  would  have  an  adopting  father,  but  not  an  adopting 
mother.     He  would  have  no  right  as  her  child.     The  Massachu- 
setts statute  contemplates  the  adoption  by  both  husband  and  wife. 
It  speaks  of  "  the  parents  by  adoption,"  whilst  ours  refers  to  "such 
adopting  father  or  mother."     By  the   Pennsylvania  statute,  the 
adopted,  and   the  other  children  of  the   adopting  parent,  shall 
respectively  inherit  from  and  through  each  other,  as  if  all  were 
lawful  children  of  the  same  parent.    No  attempt  is  made  to  change 
their  identity.     It  is,  that  they  shall  inherit  "  as  if**  they  were 
children  of  the  same  parent     In  other  words,  by  that  act,  they 
were  to  have  the  rights  of  brothers  and  sisters  for  certain  purposes, 
without  being  such  in  fact.     Our  statute  contains  no  provisions  on 
the  subject  of  the  rights  of  the  lawful  and  adopted  children,  as  be- 
tween themselves.     Under  it,  their  relation  is  not  changed  by  the 
act  of  adoption.     No  right  is  given  to  them  to  inherit  from  or 
through  each  other.     They  are  not  only  not  brothers  and  sisters, 
but  they  have  no  rights   as   such.     Our  conclusion  is,  that  the 
appellant,  Mrs.  Barnhisel,  did  not  inherit  from  the  boy  Theodore, 
Jr.,  as  his  sister. 

The  appellee  consented  to  the  adoption  of  the  child  by  his  grand- 
father, and  that  whatever  changes  such  adoption  should  make  in 
the  rights  and  duties  of  the  parties  to  be  affected,  should  be  made, 
and  nothing  more.  She  consented  that  the  child's  grandfather 
should  thereafter  occupy  the  position  of  his  father ;.  that  the  child 
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should  have  the  rights  of  a  lawful  child  in  his  estate,  and  that  she 
would  occupy  the  position  of  a  mother,  the  father  of  the  child  be- 
ing alive.  There  is  nothing  in  the  statute  or  in  the  nature  of  the 
consent  implying  a  consent  to  surrender  her  maternal  rights;  she 
did  not  thereby  cease  to  be  his  mother,  or  give  up,  or  surrender 
any  rights  of  inheritance  as  such.  It  follows,  that  the  land  in 
controversy  descended  to  the  appellee  as  the  sole  heir  of  dece- 
dent, sect.  4,  1  G.  &  H.  292,  and  that  the  court  committed  no  error 
in  sustaining  the  demurrers  to  the  first  and  second  paragraphs  of 
the  answer. 

The  judgment  is  aflSrmed  with  costs. 


The  principal  case  is  a  valuable  illus- 
tration of  the  strict  construction  that 
ought  to  be  applied  in  deciding  the 
questions  that  are  yet  to  arise  under 
statutes  of  adoption.  And  we  shall 
offer  a  note  upon  the  subject  generally, 
as  mure  useful  than  one  confined  to  the 
cas«2  itself,  which  was  undoubtedly 
rightly  decided. 

Blackstone  divides  children  into 
'*  legitimate  and  spurious  or  bastards  ;" 
no  legal  relation  of  parent  and  child, 
apart  from  the  natural  one,  being  known 
to  the  common  law.  But  in  twenty- 
four  of  the  United  States,  a  relationship 
of  parent  and  child  by  adoption  has 
been  created  by  statute,  and  being  stat- 
utory it  differs  as  the  statutes  almost 
necessarily  do  in  the  various  states. 
The  amount  of  judicial  construction  to 
aid  us  is  small  enough  because  the  stat- 
utes are  all  of  very  recent  date,  not  one 
that  we  know  of  being  twenty -five  years 
old,  and  perhaps  also  because  adopting 
parents  generally  have  strong  reasons 
for  dying  testate,  and  disputes  about  the 
inheritance  being  thus  disposed  of,  there 
is  left  for  litigation  only  those  parts 
of  the  statute  which  concern  the  transfer 
of  sentiment,  about  which  men  are  not 
apt  to  quarrel. 

But  given  the  right  to  adopt  at  all,  it 
will  be  seen  that  there  are  some  neces- 
sary and  some  natural  limitations  on 
the  legislation  concerning  it. 


First :  the  adoption,  except  where  it 
consists  merely  in  declaring  the  person 
adopted  an  heir  of  the  adopter,  must  be 
founded  on   consent.     All  the  statutes 
require  the  written,  and  generally  the 
recorded  consent  of  the  adopting  parent 
or  parents,  and  of  the  parents,  parent, 
guardian,  next  of  kin,  or  next  friend 
of  the  minor  appointed  by  the  coart,  in 
most  states  the  consent  of  the  minor  if 
over  fourteen,  and  finally  the  consent  of 
the  court. 

Second  :  though  one  may  consent  to 
make  a  child  his  own  heir,  he  cannot 
make  him  the  heir  of  other  people ;.  so 
that  no  adoption  can  have  the  effect  of 
disturbing  previous  and  higher  rights. 
A  man  cannot  by  adoption  introdace  a 
stranger  into  the  right  of  succession  to 
property  limited  to  him  and  the  heirs 
of  his  body.  This  is  made  an  express 
exception  in  the  statutes  of  Massacha- 
setts.  New  Hampshire,  Illinois,  Wis- 
consin, Rhode  Island  and  Oregon. 
Nor  can  an  adoption  so  disturb  the 
descent  or  distribution  of  property  as 
to  enable  an  adopted  child  to  inherit 
from  the  lineal  or  collateral  kindred 
of  his  adopting  parent  by  right  of 
representation.  This  and  the  former 
case  are  both  made,  though  we  suppose 
it  was  not  necessary  to  do  so,  express 
exceptions  in  the  statutes  of  Massacha- 
setts,  Illinois,  Rhode  Island  and  Ore- 
gon :    Moore   v.    Moore^    35    Vt.  98 : 
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Scfia/er  v.  EneUt  54  Pciina.   St.    304  ; 
Sewell  V.  Rohertft^  115  Mass.  262. 

Third:  a  man  cannot  make  the 
adopted  child  so  entirely  his  son  and 
heir  as  to  relieve  him  from  the  tax  on 
collateral  inheritances  :  Commonwealth 
T.  Nnncrede^  32  Pcnna.  St.  389  ;  Thorp 
T.  Commonvoealth^  58  Penna.  St.  500. 

These  instances,  except  the  last  which 
the  le^^islaturo  might  waive,  we  should 
consider  necessary  limitations  upon  the 
enabling  legislation  on  this  suhjcct. 

Among  the  limitations  one  would 
naturally  expect  to  find  would  be  that 
the  legislature  would  not  deprive  the 
kin  of  the  adopted  child  of  their  right 
to  inherit  from  him,  nor  him  of  his 
right  to  inherit  from  them  ;  and  on  the 
other  hand,  that  it  would  not  confer  on 
him  and  the  children  of  his  adopting 
parent  the  right  to  inherit  from  and 
through  each  other  as  if  they  were 
natural  brothers  and  sisters. 

We  have  thought  it  convenient  to 
classify  the  statutes  of  nineteen  states 
which  were  within  our  reach  as  follows  ; 
beginning  with  those  in  which  adoption 
is  made  a  slight  tie  and  proceeding  as 
they  bring  the  relation  nearer  to  that 
of  natural  parent  and  child. 

1.  The  natural  parents  surrender 
nothing,  and  the  adoption  simply  con- 
sists in  declaring  the  person  adopted  an 
heir.  Alabama  (Code  1852,  f  2011). 
Missouri  (Wagner's  Stat.,  vol.  1,  ch. 
28) .  Where  the  child  is  given  the  ad- 
ditional right  to  claim  support,  main- 
tenance and  humane  treatment,  so  that 
the  statute  seemed  to  contemplate  his 
living  with  the  adopting  parents.  Ten- 
nessee (Thompson  &  Steger  Stat.  1871, 
{}  3643-3646),  where,  however,  the 
terms  of  the  adoption  may  be  set  out  in 
the  petition,  and  the  rights  of  the  adopted 
child  under  the  statute  be  restrained  by 
the  decree  :  and  Texas  (Pascal's  Ann. 
Dig.,  Art.  30),  where  in  case  there  is 
any  lawful  issue  living,  the  adopted 
child  cannot  inherit   more  than   one- 


fourth  of   the  estate  of  his   adopting 
parent  which  can  be  disposed  of  by  will. 

2.  The  natural  parents  or  parent 
transfer  to  the  adopting  all  rights  over 
the  child,  and  the  adopting  parent  or 
parents  assume  all  the  duties.  Maine 
(Rev.  Stat.  1857,  p.  393),  and  Cali- 
fornia (1  Civ.  Code,  cl.  2,  J  228). 

3.  The  two  preceding  cases  combined, 
Connecticut  (Gen.  Slat.  Rev.  1866,  p. 
308),  except  as  otherwise  provided  in 
the  agreement  of  adoption.  Indiana 
(Stat.  Gavin  &  Hord,  vol.  2,  p.  341). 
Kansas  (Gen.  Stat.  1868,  ch.  67,  ^  6,  7. 

4.  The  adopted  child  inherits  as  an 
heir  from  the  adopting  parent,  and  the 
adopting  parent  and  his  heirs  inherit 
from  the  adopted  child  if  he  dies  with- 
out issue,  all  property  that  he  may  have 
derived  from  or  through  his  adopting 
parents.  Illinois  (Rev.  Stat.  1874,  p. 
128),  where  the  inheritance  is  also 
allowed  from  the  descendants  of  the 
adopted  child.  Ohio  (Rev.  Stat.,  Swan 
&  Critchfield,  vol.  1,  p.  506). 

5.  The  right  of  inheritance  is  made 
mutual  between  the  adopting  parent 
and  the  child.  Iowa  (Rev.  I860,  p. 
348).  Massachusetts  (1  Suppl.  Gen. 
Stat.  Mass.,  2d  ed.  906).  Estate  oj 
Ellen  Foley^  1  Philada.  Weekly  Notes, 
301.  New  Hampshire  (Gen.  Stat. 
1867,  ch.  169).  Oregon  (Dendy's 
Gen.  Laws  1845-1864,  p.  673).  Rhode 
Island  (Gen.  Stat.  1872,  ch.  150). 
Wisconsin  (Taylor's  Laws  1871,  vol. 
1 ,  p.  785).  We  infer  in  the  case  of  New 
Hampshire,  Oregon  and  Rhode  Island, 
that  the  right  of  inheritance  is  as  stated, 
not  from  any  words  in  the  statutes  ex- 
pressly conferring  the  rights  upon  the 
parents  by  adoption,  but  because  of  sec- 
tions in  each  depriving  the  natural  pa- 
rents of  all  legal  rights  as  respects  the 
child,  one  of  which  we  take  to  be  inher- 
itance. But  it  might  be  argued  that  the 
rights  of  which  the  natural  parents  are 
hereby  deprived  are  those  which  concern 
the  person  of  the  child,  as  custody,  ser- 
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vices,  obedience,  maintenance,  &c.,  and 
not  the  ri^ht  of  inheritance  to  his  pro- 
perty, in  which  case  these  states  should 
be  put  in  class  third. 

6.  The  adopted  child  and  the  child- 
ren by  blood,  inherit  from  and  through 
each  other  as  if  they  were  brothers  and 
sisters  by  blood.  Pennsylvania  (Br. 
Purd.,  p.  61).  When,  however,  the 
adopted  child  shares  the  inheritance 
only  in  case  of  intestacy. 


7.  The  terms  of  the  adoption  are 
made  a  matter  of  agreement  between 
the  parties.  Nebraska  (Gen.  Stat. 
1873,  p.  649-50). 

8.  The  adopted  child  is  made  a  son 
or  daughter  in  fact,  which  being  an  im- 
possibility, is,  we  believe,  attempted 
nowhere:  Shafer  v.  Eneu^  54  Penna. 
St.  906. 

H.  G.  W. 


Supreme  Court  of  Vermont. 
WHEELER  V.  WHEELER. 

An  advancement  made  by  the  intestate  in  due  form  may  be  legally  cancelled  by 
him,  by  any  unequivocal  act  carrying  the  same  into  execution,  as  by  surrendering 
or  cancelling  the  evidence  of  such  advancement. 

This  was  an  appeal  from  a  decree  of  the  Probate  Court,  charging 
the  appellant  with  an  advancement  towards  his  share  in  his  father's 
estate,  which  he  claimed  had  been  subsequently  cancelled  by  his 
father  and  could  not  therefore  be  reckoned  as  an  advancement. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  statute  in  relation  to  advancements  (Gen.  Stat, 
chap.  56,  sects.  12,  13),  declares  what  shall  be  evidence  of  an 
advancement,  and  excludes  all  other  evidence.  This  has  become 
the  settled  doctrine  in  this  state:  Newell  v.  Newellj  13  Vt.  S3; 
Brown  v.  Brotvn,  16  Vt.  197  ;  ffeira  of  Adams  v.  Adams,  22 
Vt.  51 ;  Weatherhead  et  al  v.  Field,  26  Vt.  665.  Hence,  with 
us  the  law  presumes,  that  property  given  by  an  intestate  to  an  heir 
is  an  absolute  gift,  unless  the  intention  of  the  intestate  to  have  it 
charged  to  such  heir  as  an  advancement  is  evidenced  in  one  of  the 
four  ways  named  in  the  statute. 

By  the  pleadings  it  is  conceded  that  the  intestate,  February  12th 
1848,  delivered  to  the  appellant,  his  son,  $2000  by  way  of  advance- 
ment towards  the  son's  portion,  and  took  from  the  son  a  receipt  of 
that  date,  in  which  the  son  acknowledged  he  had  received  of  the  in- 
testate that  sum  towards  his  portion.  The  $2000  thus  became 
properly  evidenced  as  an  advancement  to  be  charged  to  the  appel- 
lant in  the  distribution  of  the  estate  of  his  father.  The  issue  made 
by  the  pleadings,  and  tried  by  the  court  below,  is,  whether  the 


WHEELER  0.  WHEELER.  685 

father  subsequently  delivered  this  receipt  to  the  appellant  and  re- 
linquished his  right  to  have  the  $2000  charged  to  the  appellant  as 
an  advancement.  This  issue  has  been  found  by  the  jury  in  favor 
of  the  appellant.  The  only  questions  reserved,  are  in  regard  to 
the  competency  of  the  evidence  on  which  the  jury  have  found  this 
issue.  All  the  appellant's  evidence,  on  which  this  issue  was  estab- 
lished in  his  favor,  was  admitted  against  the  exception  of  the 
estate.  The  testimony  of  Mary  Wheeler  in  substance  was,  that 
on  a  certain  occasion  the  intestate  surrendered  the  receipt,  and 
ordered  it  burned,  and  it  was  burned.  It  is  not  claimed  that  she 
was  disqualified  as  a  witness  because  she  was  the  wife  of  the  intes- 
tate at  the  time  the  transaction  transpired  to  which  she  testified  ; 
nor,  that  her  testimony  did  not  tend  to  establish  the  issue  made  by 
the  pleadings.  But  it  is  claimed,  that  a  surrender  and  cancellation 
of  the  receipt,  could  not,  if  made  as  testified  to,  change  the  $2000 
from  an  advancement  to  an  absolute  gift.  In  short,  it  is  claimed 
that  the  intestate  could  not,  by  any  act  short  of  a  will  executed 
in  due  form,  change  what  he  had  once  delivered  and  properly  evi- 
denced as  an  advancement  to  an  absolute  gift.  In  support  of  this, 
it  is  argued,  that  when  a  man  has  once  delivered  property  in  such 
a  manner  that  it  has  became  an  advancement  towards,  or  in  satis- 
faction of  the  share  which  the  receiver,  as  heir,  would  be  entitled 
to  receive  from  the  estate  of  the  giver,  the  giver  has  parted  with 
all  beneficial  interest  in  the  property,  which  he  has  or  can  have  in 
his  lifetime ;  that  he  cannot  recall  the  same  from  the  heir,  nor 
charge  the  heir  with  the  use  of  the  property ;  that  the  only  right 
remaining  in  the  ancestor,  is  that  of  having  the  property,  thus  de- 
livered, reckoned  towards  or  in  satisfaction  of  the  heir's  share  in 
the  distribution  of  his  estate ;  that  to  allow  a  man  to  surrender  or 
cancel  this  right  which  pertains  solely  to  the  distribution  of  his 
estate  after  his  decease,  by  any  other  way  than  by  a  duly  executed 
will,  is  contrary  to  the  policy  and  intent  of  the  statute  in  regard 
to  the  disposition  of  property  by  will. 

This  view  at  first  appears  to  have  some  plausibility.  It  must 
be  conceded,  that  when  a  man  delivers  property  in  such  a  manner 
that  it  becomes  an  advancement,  he  parts  with  all  beneficial 
interest  in  it,  and  only  retains  the  right  to  have  it  reckoned  in  the 
distribution  of  his  estate  towards,  or  in  satisfaction  of,  that  portion 
of  his  estate  which  the  heir  would  be  entitled  to.  It  is,  also, 
clearly  against  the  statute  in  regard  to  the  disposition  of  property 
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by  will,  to  allow  a  person  to  direct  or  control  the  distribution  of 
his  estate  in  any  other  way   than  by  a  legally  executed  will.      The 
fallacy  of  this  view  lies  in  treating  property  thus  advanced  as  a 
part  of  a  man's  estate  before  his  death.     A  roan's  estate  is  what 
he  leaves  at  his  decease.     During  his  life  a  man  may  dispose  of 
his  property  as  he  pleases.     If  he  make  an  absolute  gift,  it  will 
very  likely  affect  the  amount  which  he  will  leave  to  constitute  his 
estate.     Yet  he  has  a  right,  while  living,  to  deliver  property  as  an 
absolute  gift.     By  the  delivery  of  property  as  an  advancement, 
and  the  surrender  or  cancellation  of  his  right  to  have  the  pro- 
perty so  delivered  reckoned  as  an  advancement,  the  owner  accom- 
plishes by  two  acts  what  he  may  accomplish  by  one  act,  in  deliver- 
ing the  same  property  as  an  absolute  gift.     As  the  whole  neces- 
sarily includes  all  its  parts,  the  right  to  make  a  gift  includes  and 
carries  with  it,  the  right  to  deliver  property  as  an  advancement, 
and  then  to  discharge  the  advancement.    It  can  make  no  difFercnee 
in  law,  whether  the  giver  accomplishes  the  same  thing  by  two  acts 
or  by  one  act.     The  result  arrived  at  is  the  same.     The  two  acts 
no  more  contravene  the  policy  of  the  law  in  regard  to  a  man's 
controlling  the  distribution  of  his  property  after  his  decease  than 
the  one.     A  man  who  discharges  an  advancement  in  his  lifetime, 
affects,  it  may  be,  incidentally  the  distribution  of  the  property  he 
may  leave  at  his  decease ;  but  no  more  so,  and  in   much  the  same 
way,  he  affects  it,  when  he  makes  an  absolute  gift.     lie  does  not, 
in  such  a  case,  direct  or  control  the  distribution  of  the  property 
which  he  leaves  at  his  decease.     This  he  can  only  do  by  a  legally 
executed  will.     He  simply  withdraws  what  he  has  once  delivered 
as  an  advancement,  from  being  reckoned  as  a  part  of  his  estate 
in  the  distribution  thereof,  the  same  as  he  does  when  he  makes  an 
absolute  gift.     The  right  to  have  the  property  delivered,  reckoned 
as  an  advancement  is  his  right,  and  not  the  right  of  those  vho 
may  prove  to  be  his  heirs.     It  is  a  right  he  has  retained  to  him- 
self in  the  property  delivered,  as  against  the  receiver  of  the  pro- 
perty.    Its  surrender  or  cancellation  may  have  the  effect  to  lessen 
the  shares  of  the  other  heirs,  but  no  more  so  than  an  absolute  gift 
of  the  same  property.     He  may  discharge  this  right  in  the  same 
way  he  may  any  other  right  which  pertains  to  him  personally. 

The  counsel  for  the  estate  has  called  our  attention  to  no  de- 
cided case  which  supports  the  view  he  urges  upon  us.  Only  two 
cases  have  come  under  our  notice,  in  which  evidence  has  been 
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received  tending  to  show  that  the  intestate  had  attempted  to  change 
an  advancement  to  a  gift.  In  Clarke  v.  Warren^  3  Conn.  855, 
the  intestate  had  charged  to  some  of  his  children  various  articles 
towards  their  respective  portions.  To  the  appellant  the  charge 
was  as  follows :  **  Salisbury,  January  1803,  Nathaniel  Clarke,  my 
son,  Dr.  The  following  articles,  that  may  be  charged  are  to  go 
towards  his  portion."  Then  followed  the  charges.  In  the  oppo- 
site column  the  intestate  had  written,  "  Salisbury,  January  1823. 
To  the  contrary  by  a  gift,  I  balance  my  son,  Nathaniel  C.  Clarke's 
account,"  "  N.  Clarke."  Similar  charges  and  entries  were  made 
against  his  other  children.  The  court  say :  "  If  the  entries  are 
to  receive  their  greatest  effect  they  would  have  the  effect  only  of 
a  gift  by  the  father  to  these  children  :  and  in  that  view  according 
to  the  doctrine  of  this  court  in  Hatch  et  ah  v.  Straight^  3  Conn. 
81,  they  must  be  deemed  advancements."  "  Had  the  deceased 
explicitly  declared  that  they  were  not  to  be  deemed  advancements, 
or  part  portion,  the  case  might  have  been  different.  But  his 
entries  are  not  to  this  effect.  They  seem  to  me  merely  to  pursue 
his  intentions,  expressed  when  he  made  the  charges.  They  were 
not  to  stand  against  the  children  as  debts  but  as  gifts^  and  gifts, 
too,  toward  their  portions."  By  this  extract  from  the  opinion  it  is 
apparent  that  all  gifts  which,  at  common  law,  would  be  advance- 
ments, in  that  state,  were  presumed  to  be  made  as  advancements, 
if  nothing  more  was  shown,  though  the  intention  of  the  intestate 
if  made  known  to  the  contrary  would  control.  The  right  of  the 
intestate  to  change  advancements  to  gifts  that  could  not  be  reckoned 
as  advancements  was  assumed  and  not  raised  or  discussed  in  the 
case.  In  GilheH  v.  Witherel^  2  Sim.  &  Stu.  254,  the  father  had 
advanced  his  son  10,000Z.,  to  go  into  business  with,  and  taken  his 
note  therefor.  The  son  made  payments  on  the  note,  became 
involved  in  the  business,  and  the  father  took  the  property  and 
assumed  the  debts.  The  son  had  continued  in  the  business  at  the 
request  of  his  father  against  his  own  wishes.  The  son  claimed 
that  the  father  was  to  surrender  the  note,  if  he  did  not  get  pay  on 
it  out  of  the  property  which  he  passed  over  to  him.  Subsequently 
the  son  had,  in  writing,  stated  and  acknowledged  that  a  certain 
sum  was  due  on  the  note  to  his 'father.  The  father,  a  few  days 
before  his  decefise,  when  the  son  was  not  present,  had  the  note 
burned.  The  son  claimed  that  this  act  extinguished  it  as  a  debt 
and  as  an  advancement.     The  court  held,  that,  though  the  de- 
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struction  of  the  note  by  the  father  discharged  the  debt,  yet  under 
the  statute  22  &  23  Charles,  relating  to  distribution  of  estates  the 
amount  acknowledged  due  by  the  son  remained  an  advancement. 
The  only  thing  considered  by  the  court  was  the  effect  of  the  de- 
struction of  the  note,  and  not  the  right  of  the  father  to  change  an 
advancement  to  a  gift  which  could  not  be  reckoned  as  an  advance- 
ment. By  the  statutes  under  which  these  decisions  were  made,  all 
gifts  by  the  father  to  a  child,  made  towards  the  establishment  of  the 
child  in  life,  if  nothing  were  shown  to  the  contrary,  werje  presumed 
to  have  been  made  as  advances. 


The  foregoing  opinion  embraces  a 
question  which  seems  not  to  have  occar- 
red  in  the  courts  so  often  as  wc  should 
have  expected.  The  case  of  Gilbert  ▼. 
Witherel,  2  Sim.  &  Stu.  254,  cited  in  the 
opinion,  is  almost  the  only  case  we  have 
been  able  to  find,  where  any  light  is 
thrown  upon  the  question.  And  that 
seems  to  hare  been  ruled,  mainly,  upon 
its  particular  facts  and  the  intention 
presumptively  arising  therefrom.  But, 
upon  principle,  we  cannot  comprehend 
why  there  should  be  any  doubt  or  diffi- 
culty in  the  question.  , 

The  advancement  towards  a  distribu- 
tive share  in  an  intestate  estate,  or  a 
portioning  off  a  child  with  the  anticipa- 
tion of  the  provisions  for  such  child,  in 
the  parent's  will,  are  matters  resting 
wholly  tn  pais,  and  cannot  be  regarded 
as  definitely  settled,  at  the  time  the  ad- 
vancement or  portion  is  made,  but  must 
be  subject  to  the  control  of  the  intestate, 
or  the  testator,  during  his  life.  In  the 
case  of  an  advancement,  strictly  speak- 


ing, towards  the  distributive  share  in 
the  intestate's  estate,  its  creation  de- 
pends upon  being  evidenced  in  a  pertic- 
niar  manner,  and  its  continuance  de- 
pends upon  the  preservation  of  sach 
evidence,  or,  at  all  events,  the  voluntary 
destruction  of  the  evidence,  by  which 
the  advancement  was  created,  mast  ef- 
fectually destroy  the  effective  cootioo- 
ance  of  the  character  of  the  advance- 
ment. As  the  intestate  might  originally 
have  made  it  a  gift,  so  it  is  but  reason- 
able that  he  should  be  able  to  cancel  the 
evidence  bv  which   it  is   made  an  ad- 

m 

vancement,  either  by  removing  it  back, 
or  making  it  entirely  a  gift.  The  in- 
testate might  clearly  cancel  the  advance- 
ment by  making  a  new  gift  of  equal 
amount,  without  charging  it  as  an  ad- 
vancement. And  if  he  can  thus  indi- 
rectly cancel  the  advancement,  there 
can  be  no  good  reason  why  he  may  not 
do  it  bj  cancelling  the  evidence. 

1.  F.  B. 


U,  S.  District  Courts  Eastern  District  of  Virginia. 
In  re  CHAMBERLAINES. 

A  consignment  of  goods  under  a  special  contract,  in  which  the  consignee  givei 
his  acceptances  for  their  value,  payable  partly  at  sight  and  partly  at  a  future  day, 
and  agrees  to  account  for  the  whole  price,  to  guarantee  the  sales,  and  to  receive  a 
commission  of  ten  per  cent,  with  other  stipulations,  making  him  primarily  liable 
for  the  price  of  the  goods,  falls  within  the  principle  of  Ex  parte  White^  in  re  Xerillf 
Law  Rep.  4  Ch.  App.  397,  and  is  a  consignment  on  sale,  as  distinguished  from 
a  consignment  on  del  credere  guaranty. 
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Thoaj^h  8  coni^ig'ior  mav  reserve  a  special  property  in  goods  consigned  until 
bills  of  exchange,  drawn  for  their  price,  are  paid  to  the  bill  holders  ;  yet  he  cannot, 
in  a  consignment  on  sale  to  a  consignee,  in  which  no  such  special  property  is  re- 
served to  protect  bills  drawn  upon  the  consignee  for  their  price,  reserve  a  special 
property  in  notes  and  accounts,  which  the  consignee  may  take  for  the  goods,  from 
persons  to  whom  the  consignee  may  sell  them,  as  against  other  creditors  of  the 
consignee,  who  goes  into  bankruptcy. 

This  was  a  petition  of  B.  C.  Flannagan  &  Co.  against  the  as- 
signee of  R.  &  H.  Chamberlaine,  bankrupts,  claiming  a  special 
property  in  certain  claims  and  accounts  held  by  the  assignee. 

During  the  year  1873,  B.  C.  Flannagan  &  Son,  manufacturers, 
of  Charlottsville,  Va.,  had  dealings  with  R.  &  H.  Chamberlaine, 
commission  merchants,  of  Norfolk,  in  a  manure  called  the  "  Stone- 
wall Fertilizer,"  under  the  following  contract. 

Decembei'  6th  1874. 

We  propose  to  give  you  the  entire  agency  for  "  Stonewall  Fertilizer,'*  at  Norfolk, 
and  for  the  state  of  North  Carolina,  Raleigh  excepted,  on  condition  you  push  the 
sales  and  have  a  proper  man  to  look  after  it,  and  to  allow  you  a  commission  of  ten 
per  cent,  for  sales  and  guarantee. 

We  to  draw  on  you  at  sight  or  short  time  for  030  a  ton.  The  price  to  be  sold 
at  is  $65  in  Baltimore.  For  balance,  after  paying  $30,  you  to  give  your  accept- 
ances, say  payable  1st  December  1873;  accounts  to  be  rendered  and  settlements 
after  the  selling  season  is  over.  No  charge  to  be  made  for  storage  during  the 
season.     Any  guano  left  over  and  not  sold  is  to  be  at  the  risk  and  on  our  account. 

Respectfully,  B.  C.  Flannagan  &  Son. 

P.  S.  We  agree  to  furnish  the  guano  delivered  in  Baltimore,  100  tons  to  be  de- 
livered in  January  1873,  and  balance  as  ordered  by  you.  We  will  ship  in  lots  to 
any  point  you  may  direct.  6.  C.  Flannagan  k  Son. 

[Across  the  face  of  the  above],  Accepted  December  6th  1872.    R.  &  H.  Cham- 

BBSLAIKB. 

On  the  7th  of  January  1874,  the  following  paper,  was  drawn 
and  signed. 

Whereas  R.  &  H.  Chamberlaine  have  sold  as  agents  for  B.  C.  Flannagan  & 
Son,  their  Stonewall  Guano,  during  the  spring  of  1873,  according  to  contract  be- 
tween them,  dated  December  6th  1872,  to  which  reference  is  hereby  made  ;  they 
having  guaranteed  said  sales,  and  whereas,  according  to  the  terms  of  said  con- 
tract, the  balance  due  from  said  Chamberlaine  to  said  Flannngan  was  due  and 
payable  December  1st  1873,  but  owing  to  the  failure  of  planters,  to  whom  said 
Cham1>crlaine  sold,  to  comply  with  their  terms  of  purchase,  the  said  Chamberlaine 
has  found  it  impossible  to  meet  his  said  acceptances  at  maturity,  and  in  conse- 
quence some  of  them  have  gone  to  protest.  The  said  Flannagnn  in  order  to  assist 
the  said  Chamberlaine  and  give  more  time  for  his  collection  from  planters,  has 
this  day  taken  from  the  said  Chamberlaine,  sundry  acceptances,  dated  this  day, 
and  maturing  at  an  interval  .of  ten  days,  running  to  130  days  inclusive,  the  pro- 
ceeds of  which  he  agrees  and  binds  himself  to  use  in  payment  of  said  protested  ac- 
ceptances.    And  ns  a  further  assistance  to  the  said  Chamberlaine,  the  said  Flan- 
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nagan  agrees  that  if  the  said  Chamberlainc  finds  it  impossible  to  meet  the  said 
several  acceptances,  dated  January  7th,  at  maturity,  the  said  Flannaj^an  will 
further  assist  him  by  a  renewal  of  same,  and  will  not  allow  them  to  be  prote«ied. 
The  said  Chamherlaine  for  his  part  agrees  and  binds  himself  to  use  all  daedili> 
gencc  in  collecting  from  the  parties  to  whom  he  sold  as  agent  of  the  said  Stone- 
wall, and  apply  all  proceeds  from  said  parties  strictly  to  the  payment  of  the  said 
acceptances,  dated  January  7th.  It  being  understood  and  agreed  that  such  col- 
lections are  held  by  him  as  agent  only,  and  belong  properly  to  the  payment  of 
said  acceptances  aforesaid,  he  having  sold  as  agent  with  the  guarantee  of  pajment. 

B.  C.  Flaknagan  &  Sox. 
U.  &  H.  Chamberlains. 

The  renewed  acceptances  were,  ten  of  $1500  each,  and  one  of 
81000.  This  latter  acceptance  and  one  for  $1500,  which  two 
were  the  first  to  mature,  were  paid  by  the  Chamberlain es.  Those 
still  remaining  unpaid  are  for  the  aggregate  sum  of  §13,500. 
The  books  of  the  Chamber! aines  showed  that  the  amount  of  their 
actual  indebtedness  for  the  fertilizer,  on  the  27th  April  1874, 
was  ?13,143.59,  exclusive  of  interest.  They  owed  the  Flanna- 
gans  $368.09  on  a  cotton  transaction,  which  had  no  connection 
with  the  fertilizer.  The  amount  of  the  outstanding  accounts  held 
by  the  Chamberlaines  against  planters  for  the  fertilizer,  on  April 
27th  1874,  was  $13,974.04.  Fertilizer  was  shipped  to  the  value 
of  $40,000. 

The  Flannagans  brought  an  action  at  law  on  the  acceptances  in 
the  summer  of  1874.  The  effect  of  their  suit  was  such,  that  in 
October  1874,  the  Chamberlaines  filed  their  petition  in  bankruptcy; 
and  the  suit  stands  suspended  in  the  court  of  law.  Under  a  con- 
sent order  of  this  court  in  this  case,  the  assignee  in  bankruptcy 
was  allowed  to  employ  an  agent  for  the  collection  of  the  debts 
due  by  planters  for  the  fertilizer,  who  has  made  some  collections. 
The  unpaid  claims  against  the  planters  for  fertilizer  will  be  of  slow 
collection,  and  will  not  realize,  by  a  considerable  per  centage,  the 
amount  due  upon  them. 

The  Flannagans  now  come  in  by  petition,  setting  forth  the  two 
contracts,  and  the  condition  of  facts  recited,  and  claiming  not 
onlv  that  the  Chamberlaines  are  bound  for  the  amount  of  the 
unpaid  acceptances,  on  which  they  have  sued,  but  that  the  notes,  ac- 
counts and  claims  which  the  Chamberlaines  held  against  planters  for 
the  fertilizer,  and  which  have  passed  to  the  custody  of  the  assignee 
in  bankruptcy,  shall  be  turned  over  to  themselves  for  collection ; 
that  when  collected  by  themselves  the  amounts  realized  from  these 
claims  shall  be  credited  on  the  amounts  due  on  the  Chamberlaines* 
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acceptances ;  and  that  the  debt  of  the  Chamberlaines  shall  be 
treated  as  a  fiduciary  debt,  and  dealt  with  as  such  in  considering 
the  petition  of  the  Chamberlaines  for  discharge. 

W,  W.  Oldy  for  petitioners. 

John  S,  Tucker,  for  assignee. 

Hughes,  J. — The  questions  arising  upon  the  two  contracts  are 
chiefly  important  with  reference  to  the  petition  of  the  bankrupts 
for  a  discharge,  though  that  petition  is  not  yet  before  the  court 
for  hearing. 

The  questions  now  to  be  decided  are  these,  viz. : — 

1st.  Were  the  shipments  of  this  fertilizer  under  the  contract 
of  December  6th  1872,  a  mere  consignment  on  a  del  credere  guar- 
antee, or  were  they  on  sale  ? 

2d.  If  a  sale,  did  the  shipments  pass  the  whole  property  in  the 
fertilizer  to  the  Chamberlaines,  or  was  there  a  special  property 
reserved  constituting  in  favor  of  the  Flannagans  a  preferred  claim 
upon  the  proceeds  of  the  fertilizer  in  the  hands  of  the  Chamber- 
laines? 

I.  It  is  clear  that  the  contract  of  December  6th- 1872,  did  not 
provide  for  consignments  to  the  Chamberlaines  as  ordinary  factors, 
for  sale  on  the  usual  commissions.  Nor  did  it  provide  for  con- 
signments upon  the  ordinary  del  credere  commission  of  guaranty. 
Had  it  done  either  of  these  things,  the  well-settled  law,  either  of 
simple  or  del  credere  agency,  would  have  clearly  determined  the 
rights  and  liabilities  of  the  parties. 

But  these  consignments  were  not  made  upon  any  sort  of  implied 
contract.  They  were  made  upon  an  express  contract,  definite  in 
terms,  written  and  mutually  signed.  We  cannot,  therefore,  go 
out  of  such  a  contract  to  the  law  of  general  consignments,  or  of 
del  credere  agencies,  to  ascertain  the  rights  and  liabilities  arising 
from  their  own  stipulations  of  these  parties.  It  is  only  when 
there  is  no  special  contract  that  the  general  law  of  agency  applies 
between  consignor  and  consignee ;  for  it  is  always  competent  for 
persons  in  this  relation  to  contract  according  to  their  pleasure, 
and  thus  vary  or  restrict,  or  enlarge,  the  general  liabilities  implied 
by  the  law  in  absence  of  express  contract :  Story*s  Agency,  §  334. 

What  were  the  provisions  of  the  contract  of  December  6th 
1872?     The   Chamberlaines  were  to  be   responsible  for  all  the 
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sales  of  the  fertilizer  which  they  should  make.  They  were  to  be 
themselves  primarily  responsible.  They  were  to  discharge  thisi 
responsibility  by  acceptances  payable  at  sight  or  on  short  time,  as 
to  part,  and  at  a  future  day  as  to  the  residue  of  the  price  of  the 
fertilizer.  They  were  to  have  a  commission  of  ten  per  cent.,  not 
on  their  own  sales,  but  on  the  price  of  the  article  fixed  in  advance 
by  the  consignors.  They  were,  at  the  end  of  the  season  of  busi- 
ness, to  be  credited  with  so  much  of  the  article  as  should  then 
remain  on  their  hands.  They  were  not  to  charge  storage  upon 
the  fertilizer,  but  if  any  of  it  remained  on  hand  after  the  season 
was  over,  they  were  then  to  be  entitled  to  storage  on  such  surplus. 
In  the  contract,  the  terms  "agency,**  "guarantee**  and  "com- 
mission **  are  used,  implying  that  the  parties  considered  that  in 
the  transaction  about  to  be  made  they  should  hold  the  relation  to 
each  other  of  principal  and  agent. 

The  question  is  whether  this  contract  constituted  the  Chamber- 
laines  purchasers  of  the  fertilizer,  or  merely  agents  for  its  sale  on 
a  del  credere  guarantee.  If  the  contract  in  its  terms  really  con- 
stituted them  purchasers,  the  use  of  words  implying  that  they 
were  agents  does  not  change  the  fact.  "  Persons  may  suppose 
that  their  relationship  is  that  of  principal  and  agent,  when  in  point 
of  law  it  is  not  :**  Ux  parte  White,  in  re  Nevilly  Law  Rep.  4  Cb. 
App.  403.  If  the  consignments  were  a  sale,  they  were  a  final 
sale  as  to  the  portion  of  the  fertilizer  which  should  be  disposed  of 
during  the  season  by  the  Ghamberlaines ;  and,  as  to  the  portion 
remaining  over  at  the  end  of  the  season,  they  were  consignments 
on  "sale  or  return.*' 

Upon  the  authority  of  the  case  of  Ex  parte  White,  in  re  XevUl, 
above  cited,  and  of  section  215,  Story *8  Agency,  about  to  be  re- 
ferred to,  I  think  the  consignments  were  a  sale,  and  not  a  ship- 
ment on  a  del  credere  guaranty.  For,  here,  the  obligations  of  the 
Ghamberlaines  to  pay  for  the  fertilizer  at  a  fixed  price,  and  a  fixed 
time,  was  clearly  established  by  the  contract.  They  were  pri- 
marily liable  to  the  Flannagans  for  the  fixed  price,  on  their  ac- 
ceptances. They  might  sell  to  planters  at  a  diflferent  price  so  f&r 
as  the  obligation  imposed  by  the  contract  was  concerned.  If  the 
planters  were  to  be  liable  to  the  Flannagans  at  all,  they  were  to 
be  so  only  secondarily.  The  Flannagans  looked  to  the  Ghamber- 
laines only,  and  did  not  know  the  planters  in  the  whole  trans- 
action. 
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The  now  well-settled  law  of  delcredere  guaranty  is  that  the  factor 
is  not  the  primary  debtor ;  that  his  engagement  is  merely  to  pay 
the  debt  if  it  is  not  punctually  paid  by  the  person  to  whom  he  sells  ; 
that  he  stands  more  in  the  character  of  a  surety  than  a  debtor ; 
and  that  he  is  not  liable  to  pay  the  debt  until  there  has  been  de- 
fault by  the  person  who  buys  from  him  :  Story's  Agency,  sect. 
215,  citing  numerous  English  and  American  cases.  Can  it  be 
pretended  that  the  stringent  contract  of  December  6th  left  the 
Chamberlaines  in  the  secondary  and  optional  relation  to  the  Flan- 
nagans  thus  described,  in  respect  to  the  article  which  they  paid  for 
as  it  arrived  with  their  acceptances  ?  Lord  Justice  Mellish,  in 
Ux  parte  White^  distinguishes  between  consignments  on  del  credere 
guaranty  and  those  on  sale,  in  the  following  explicit  language : 
"  If  the  consignee  is  at  liberty  to  sell  at  any  price,  and  to  receive 
payment  £kt  any  time  he  likes,  but  is  bound,  if  he  sells  the  goods, 
to  pay  the  consignor  for  them  at  a  fixed  price  and  at  a  fixed  time, 
in  my  opinion,  whatever  the  parties  may  think,  their  relation  is 
not  that  of  principal  and  agent.  The  contracts  of  sale  which  [the 
consignee  makes  with  the  persons  who  purchase  from  him]  are  not 
contracts  made  on  account  of  his  principal,  for  he  is  to  pay  a 
price  which  may  be  different,  and  at  a  time  which  may  be  differ- 
ent, from  those  fixed  by  these  contracts.  He  is  not  guaranteeing 
the  performance  by  the  persons  to  whom  he  sells,  of  their  contract 
with  him,  which  is  the  proper  business  of  a  del  credere  agent ;  but 
he  undertakes  to  pay  a  certain  fixed  price  for  the  goods,  at  a 
certain  fixed  time,  to  his  principal,  wholly  independent  of  what 
the  contract  may  be  which  he  makes  with  the  persons  to  whom  he 
sells ;  and  my  opinion  is  that,  in  point  of  law,  the  alleged  agent 
in  such  a  case  is  making,  on  his  own  account,  a  contract  to  pur- 
chase with  his  alleged  principal,  and  is  again  reselling.'' 

The  Flannagans  themselves  treated  the  consignments  as  a  sale 
to  the  Chamberlaines.  After  the  acceptances,  which  they  re- 
ceived under  the  contract  of  December  1872,  had  matured,  and 
been  protested,  they  did  not  treat  the  Chamberlaines  as  their 
debtors  on  open  account,  in  the  direct  character  of  guarantors 
of  the  sales  which  had  been  made  to  planters,  but  they  treated 
them  as  directly  indebted  on  the  acceptances  which  remained 
unpaid.  If  the  Chamberlaines  had  been  guarantors  only,  their 
liability  would  not  have  been  fixed  until  after  proper  means  of 
collecting  the  dues  from  planters  had  been  exhausted.     But  the 
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Flannagans  declined  to  look  to  them  in  that  character.  They 
treated  them  as  already  indebted,  and  dealt  with  the  unpaid  ac- 
ceptances as  the  evidence  of  their  indebtedness. 

Even  supposing  the  Flannagans,  by  the  terms  of  the  contract 
of  December  1872,  to  have  reserved  for  themselves  the  option  of 
treating  the  Chamberlaines  either  as  agents  or  as  purcliasers  at 
pleasure,  yet  by  the  contract  of  January  1874,  they  availed  them- 
selves of  this  option,  and  did  elect  to  treat  them  as  purchasers; 
for  they  accepted  a  novation  of  new  acceptances  in  place  of  the 
old  ones  for  the  whole  value  of  the  fertilizer  not  yet  paid  for. 
It  is  true  that  the  Flannagans  did,  to  the  latter  contract  pro- 
viding for  the  novation,  append  a  clause  in  the  following  words, 
viz. :  "  It  being  understood  and  agreed  that  such  collections  are 
held  by  Chamberlaine  as  agent  only,  and  belong  properly  to  the 
payment  of  said  acceptances,  having  sold  as  agent  with  his  guar- 
antee of  payment."  But  the  most  that  can  be  claimed  for  this 
stipulation  in  determining  the  question  whether  the  consignment 
was  upon  purchase  or  guarantee,  is  that  it  preserved  to  the  Flanna- 
gans the  option  of  electing  afterwards,  and  a  second  time,  whether 
to  rely  upon  the  new  acceptances  for  payment  of  the  moneys  due 
them,  or  to  resort  to  the  notes  and  accounts  due  from  the  planters. 
Supposing  this  right  of  choosing  between  these  alternatives  to 
have  been  reserved,  still,  even  in  that  case,  the  choice  of  the  Flan- 
nagans, thus  reserved,  was  made  in  the  summer  of  1874,  when, 
instead  of  going  against  the  planters  as  first  liable  to  them  before 
the  Chamberlaines  were  so  as  guarantors,  they  ignored  the  planters, 
and  brought  suit  against  the  Chamberlaines  on  their  acceptances. 

If  the  Chamberlaines  were  liable  as  purchasers,  then  the  Flanna- 
gans had  a  right  to  sue  them  on  their  acceptances.  If  they  were 
not  liable  as  pui'chasers,  but  only  as  guarantors,  then  tney  could 
have  been  sued  only  after  the  remedy  against  the  planters  had  been 
exhausted,  on  open  account. 

Upon  the  whole  case,  therefore,  I  am  of  opinion  that  not  only 
did  the  contract  of  December,  1872,  and  the  transactions  of  1873 
under  it,  make  the  Chamberlaines  purchasers  instead  of  agent^s; 
but  the  Flannagans,  in  the  contract  of  January,  1874,  and  in  the 
suit  brought  in  the  summer  of  that  year,  themselves  elected  to  treat 
them  as  such,  and  committed  themselves  to  that  view  of  the  con- 
tract. 

It  may  be  admitted  that  if  the  terms  used  in  the  writing  of 
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January  1874,  had  been  employed  in  that  of  December  1872,  it 
would  have  been  difficult  to  resist  the  conclusion  that  the  consign- 
ments made  under  it  were  to  the  Chamberlaines  as  agents  and  not 
as  purchasers.  But  the  second  contract  came  too  late  to  have  any 
effect  upon  the  dealings.  If  the  original  paper  of  December  1872, 
provided  for  a  sale,  and  the  transactions  under  it  wore  those  of 
sale  and  purchase,  then  the  contract  of  January  1874,  made  after 
all  the  dealings  were  over,  could  not,  by  any  language  put  into  it, 
change  their  character  already  fixed  and  determined.  Nor  could 
the  agreement  of  the  Chamberlaines  in  January  1874,  to  apply 
their  collections  from  the  planters  to  the  payment  of  the  accept- 
ances, change  the  previously  fixed  fact  that  they  were  purchasers, 
if  they  really  were  so.  That  agreement  was  a  merely  voluntary 
one  to  comply  with  an  obligation  of  honor. 

2d.  Having  concluded  that  the  consignments  of  the  Flannagans  to 
the  Chamberlaines  were  made  to  the  latter  in  the  character  of  pur- 
chasers, and  not  of  agents,  it  is  next  to  be  inquired  whether  the 
sale  was  absolute  or  qualified.  The  principle  of  the  leading  case 
of  Jenkins  v.  Brown^  14  Ad.  &  Ellis  N.  S.  496,  is  that  when  a 
consignment  is  made,  and  bills  of  exchange  are  drawn  for  the  value, 
and  bills  of  lading  are  sent  to  a  third  person  to  be  delivered  on 
payment  of  the  bills  of  exchange,  a  sale  is  made,  in  which  a  general 
property  passes  to  the  consignee,  and  a  special  property  is  reserved 
by  the  consignor  until  the  payment  of  the  value.  In  other  words, 
a  sale  may  take  place  on  a  consignment,  although  a  special  property 
in  the  thing  consigned  be  reserved  by  the  consignor- 

In  the  leading  case  of  the  Bank  of  Ireland  v.  Perry ^  Law  Rep. 
7  Exchequer  14,  it  is  decided,  that  where  a  consignor  reserves  a 
special  property  in  the  goods  consigned,  that  special  property 
follows  the  goods  in  favor  of  the  holder  of  bills  of  exchange  drawn 
against  them,  when  the  consignee  goes  into  bankruptcy  or  composi- 
tion. The  principle  on  which  the  bill  holder  is  allowed  the  benefit  of 
this  special  property,  as  against  other  creditors  of  the  insolvent,  is 
explained  by  Bispham,  in  his  recent  tract  on  Contracts  In  Rem,  to 
be  that  under  the  original  consignment  njuB  in  rem  in  the  goods  is 
acquired  by  contract,  as  against  the  world,  by  the  drawer  of  the 
bills  in  favor  of  himself  and  the  persons  holding  the  bills  from  him ; 
and,  that  being  a  jus  in  rem  against  the  world,  this  special  property 
follows  the  goods  into  the  hands  of  assignees  or  trustees  of  an  in- 
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solvent  consignee.  If  this  principle  be  not  yet  conceded  in  courts 
of  law,  it  fully  obtains  in  courts  of  equity,  and  must  be  applied  ip 
this  court. 

I  think  that  the  intention  of  the  Flannagans  to  reserve  a  special 
property  in  the  proceeds  of  the  fertilizer  sold  by  the  Chamberlaines 
to  planters  is  too  plain  to  be  denied.  But  was  that  intention 
effected  ?  The  principle  of  the  two  cases  just  cited  is  that  the 
consignor  may  reserve  a  special  property  in  the  goods  consigned, 
for  the  protection  of  bills  which  he  himself  draws  against  the  goods ; 
but  they  do  not  go  so  far  as  to  hold  that  he  may  reserve  a  special 
property  in  favor  of  himself  in  bills  which  his  consignee  may  draw 
upon  sales  of  the  goods  which  the  consignee  shall  make.  Courts 
of  law  have  scarcely  yet  recognised  the  principle  of  the  cases  of 
the  Bank  of  Ireland  v.  Perry ^  above  cited,  and  of  Ex  parte 
Waring^  19  Vesey  445,  and  courts  of  equity  have  not  advanced 
so  far  as  to  allow  the  original  consignor  to  bind  the  proceeds  of 
goods  after  they  have  been  received  by  the  consignee  and  sold  to 
second  consignees  or  purchasers.  The  law  would  have  allowed  the 
Flannagans  to  bind  the  goods  in  favor  of  the  holders  of  the  drafts 
drawn  by  themselves,  but  it  would  not  follow  the  sale  of  the  goods 
by  the  Chamberlaines  and  bind  in  favor  of  the  Flannagans  the 
notes  and  accounts  taken  by  the  Chamberlaines.  If  the  Chamber- 
laines were  now  acting  in  their  own  right  and  were  responsible,  the 
concluding  clause  of  the  contract  of  January  7th  1874  would  bind 
undoubtedly  the  notes  and  accounts  due  from  the  planters  in  favor 
of  the  Flannagans  as  against  the  Chamberlaines.  But  the  bank- 
ruptcy of  the  latter  has  thrown  these  notes  and  accounts  into  the 
hands  of  their  assignee,  subject  to  the  rights  of  other  creditors ; 
and  it  would  be  carrying  the  doctrine  oijuB  in  rem  too  far  to  hold 
that  the  Flannagans  have  a  special  property  in  those  notes  and 
accounts,  as  against  general  creditors.  I  am  bound  to  decide, 
therefore,  that  the  Flannagans  have  no  special  property  in  the 
notes  and  accounts  due  from  planters  for  the  fertilizer  sold  by  the 
Chamberlaines,  and  that  these  chases  in  action  are  part  of  the 
general  assets  in  this  cause. 
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Circuit  Court  of  Indiana^  Twenty-first  Circuit. 
NEBEKER  et  al.  v.  COCHRAN  et  al. 

The  maker  of  a  negotiable  note  who  executes  it  in  such  form  as  to  admit  of 
fraudulent  alteration  with  ease  and  without  leaving  any  trace  of  the  fraud  by 
which  a  purchaser  can  be  put  on  his  guard,  is  estopped  by  his  negligence  from 
setting  up  the  alteration  against  a  bopdjide  holder  for  value. 

This  was  an  action  upon  a  negotiable  note.  Cochran,  the 
maker,  answered  that  when  the  note  was  executed  by  him  there 
was  attached  to  it,  as  part  of  it,  a  condition  to  the  eflfcct  that  it 
was  not  to  be  paid  until  the  profits  arising  from  the  sales,  by  him,  * 
of  "Drake's  horse  hay-fork  ^and  carrier,"  should  equal  the  amount 
of  the  note ;  and  that  since  the  delivery  of  the  note  and  without 
his  consent  the  condition  had  been  taken  from  it. 

The  plaintiffs  replied  that  they  were  purchasers  for  value  without 
notice  of  the  alteration  ;  and  that  when  they  purchased  the  note, 
it  was  as  it  now  is,  and  without  any  sign  or  mark  indicating  altera- 
tion ;  that  it  was  made  upon  a  blank  of  the  usual  form,  surrounded 
by  a  double  line  border,  with  from  one-eighth  to  one-quarter  of 
an  inch  of  blank  space  outside  the  border ;  and  that  if  any  condi- 
tion was  ever  attached  it  was  outside  the  border,  and  so  attached 
that  it  could  be  easily  removed  without  leaving  any  trace  or  mark 
of  the  alteration.  To  this  reply  the  defendant  demurred  on  the 
ground  that  it  did  not  contain  sufficient  facts,  &c. 

Davidson,  J. — The  question  is  this :  will  the  maker  of  a  note, 
negotiable  by  the  law  merchant,  who  executes  it  in  such  form  as 
to  admit  of  alteration  with  ease,  and  without  leaving  any  trace  or 
mark  by  which  the  alteration  can  be  detected,  or  a  purchaser 
put  upon  his  guard,  be  estopped,  if  such  alteration  is  made,  from 
setting  it  up  as  a  defence,  in  a  suit  by  a  bond  fide  holder  for 
value?  If  this  question  is  to  be  answ.ered  in  the  negative,  the 
character  of  negotiable  paper  will  be  most  seriously  damaged.  To 
permit  such  a  defence  under  such  circumstances  would  be  to  lift 
the  burden  from  the  negligent  maker  and  place  it  upon  the  inno- 
cent holder ;  to  discharge  him  whose  confidence,  rashly  bestowed, 
has  been  betrayed — whose  act  contributed  to  the  fraud — and 
make  him  suffer  "  who  reposes  no  confidence,  but  acts  upon  what 
the  law  admits  is  primd  facie  evidence."    If  this  reply  is  not  good, 

the  makers  of  negotiable  notes  will  be  exempted  from  any  duty  of 
Vol.  XXIII.— 88 
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care  whatever, find  under  no  circumstances  can  anybody  suffer  but 
the  innocent  holder. 

In  Chapman  v.  Ro%ey  56  N.  Y.  137  and  Neheker  et  al.  v.  CW- 
iinger,  decided  by  the  Supreme  Court  of   Indiana  (48  Indiana 
436),  the  maker  of  this   class   of  paper,  who  could   read,  'but 
who  had  signed  the  note  without  reading  it,  and  upon  the  repre- 
sentation of  the  payee  that  it  was  an  order  only  that  he  was  sign- 
ing, was  held  liable  to  a  bond  fide  endorsee  for  value.    In  the  cases 
of  Redlich  v.  Doll,  54  N.  Y.  234 ;  Rainholt  v.  Eddy,  34  Iowa 
440,  and  Garrard  v.  Hadden,  67  Penna.  St.  82,  the  notes  in  suit 
had  been  materially  altered  by  unauthorized  additions  in  filling 
blanks  left  by  the  makers,  and  the  makers  were  held  to  be  estop- 
ped from  setting  up  the  defence  to  the  suits  of  endorsees  for  value 
and  without  notice  of  the  fraud.     In  each  of  the  cases  cited  the 
maker's  liability  was  placed  upon  the  ground  of  negligence.     The 
negligence  of  the  maker  in  signing  a  note  with  the  condition  so 
attached  that  it  may  be  removed  without  leaving  any  mark  to 
attract  attention  or  excite  suspicion,  will  more  readily  admit  of 
fraudulent  practices,  than  his  negligence  in  signing  the  note  with- 
out reading  it,  or  without  drawing  his  pen  through  the  blanks  in  it. 
The  risk  of  detection  would  be  greater  to  him  who  would  under- 
take to  falsely  read  an  instrument  to  another  who  was  to  sign  it, 
than  to  him  who  removed  a  condition  which  had  been  so  attached 
as  to  make  its  removal,  without  leaving  any  trace  or  sign,  con- 
venient and  easy.     No  greater  premium  could  be  offered  to  negli- 
gence than  to  hold,  in  such  a  case,  that  the  maker  could  successfully 
plead  the  alteration  against  a  bond  fide  holder  for  value.    If  a 
note  is  put  into  circulation  in  such  form  that  a  material  part  of  it 
may  be  detached,  leaving  a  perfect  instrument,  without  any  sign 
of  alteration,  the  act  is  not  distinguishable  from  that  of  the  execu- 
tion of  a  note  in  such  form  as  to  admit  of  an  addition  by  which  its 
meaning  is  changed.     If  it  is  the  duty  of  the  maker  of  negotiable 
paper  to  execute  it  in  such  form  as  will  not  readily  admit  of  altera- 
tion by  the  addition  of  words,  increasing  his  liability,  it  is  equally 
his  duty  to  see  that  it  is  not  executed  in  such  form  as  will,  with 
facility,  admit  of  alteration  by  taking  words  therefrom,  whereby 
the  same  effect  is  produced.     The  cases  cited,  therefore,  support 
the  reply  in  this  case.     The  caseof  Zimmerman  v.  Rate,  75  Penna. 
St.  188,  is  very  much  like  this,  and  in  that  case  the  court  eays: 
'^  It  is  the  duty  of  the  maker  of  a  note  to  guard,  not  only  himself* 
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but  the  public  against  fraud  and  alterations,  by  refusing  to  sign 
negotiable  paper,  made  in  such  form  as  to  admit  of  fraudulent 
practices  upon  them,  with  ease  and  without  ready  detection."  By 
executing  a  note  in  such  form,  that  a  material  part  may  be  de- 
tached and  a  perfect  instrument  left,  the  maker  places  it  in  the 
power  of  the  payee  to  perpetrate  fraud  with  ease  and  facility,  and 
without  risk  of  detection.  By  intrusting  such  paper  to  the  payee, 
the  maker  asserts  his  confidence  that  the  payee  will  practise  no 
fraud  ;  and  if  that  confidence  is  misplaced,  the  maker,  rather  than 
an  innocent  holder,  must  sufier.  Confidence  under  such  circum- 
stances is  certainly  a  species  of  negligence :  Putnc^m  v.  Sullivan^ 
3  Mass.  45.  The  maker  places  it  in  the  power  of  the  payee  to  do 
the  wrong ;  his  act  facilitates  and  invites  the  fraud,  and  he  ought 
to  suffer  any  loss  resulting  therefrom.  It  follows  from  the  forego- 
ing views  that  the  facts  stated  in  the  reply  are  sufficient  to  avoid 
the  answer,  and  the  demurrer  is  therefore  overruled. 
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supreme  court  op  alabama.^ 

supreme  court  op  michigan.' 

supreme  judicial  court  op  new  hampshire.* 

supreme  court  op  new  jersey.* 

supreme  court  op  wisconsin.* 

Agent. 

Aflmissibility  of  Statements  hy. — Statements  made  by  a  general  agent, 
in  order  to  be  evidence  against  his  principal,  must  have  been  made  in 
the  course  of  the  business  intrusted  to  him  :  Ashmore  v.  Pennsylvania 
Steam  Tmcxng  Cb.,  9  Vroom. 

This  rule  excludes  all  statements  or  narrations  of  such  agent  which, 
although  relating  to  the  business  of  the  principal,  were  not  made  in  exe- 
cution of  the  agency :  Id. 

*  From  Hon.  Thos.  G.  Jones,  Reporter  ;  cases  decided  at  January  Term  1875  j 
the  volume  in  which  they  will  be  reported  cannot  yet  be  indicated. 

s  From  Hoyt  Post,  Esq.,  Reporter  ;  cases  decided  at  February  and  April 
Terms  1875. 

'  From  John  M.  Shirley,  Esq.,  Reporter;  to  appear  in  54  &  55  N.CI.  Reports. 

*  From  G.  D.  W.  Vroom,  Esq.,  Reporter ;  to  appear  in  vol.  9  of  his  Reports. 

*  From  Hon.  O.  M.  Conover,  Reporter ;  to  appear  in  36  Wisconsin  Reports. 
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Bills  and  Notes.    See  Plending. 

Payment  of  Interest  hy  Partner  after  Dissolution — Married  Woman, 
— Payoient  of  interest  oii  a  note  drawn  by  a  firm,  by  one  of  the  mem- 
bers  after  the  dissolution  of  the  firm,  but  within  six  years  after  the  ma- 
turity of  such  note,  will  renew  it  as  against  the  Statute  of  Limitatioop: 
Merritt  et  al.  v.  Day  et  al.,  9  Vroom. 

Nor  will  the  fact  that  one  of  the  firm  is  a  married  woman  alter  the 
effect  of  such  renewal :  Id, 

Breach  of  Promise. 

Evidence. — In  an  action  for  breach  of  promise  evidence  was  offered  to 
show  the  statements  of  the  plaintiff  to  third  persons,  made  within  a  few 
days  after  the  defendant's  final  refusal  to  marry  her,  that  she  cared 
nothing  about  him  ;  that  all  she  wanted  was  his  money ;  that  she  only 
proposed  to  marry  him  to  spite  his  family  ]  that  she  had  refused  t^  live 
in  any  residence  he  had  or  place  where  he  was  living,  and  the  like. 
This  evidence  was  rejected  on  the  ground  that  they  were  made  after 
the  engagement  had  been  broken.  Held,  That  the  evidence  proposed 
would  have  tended  to  show  feelings  on  the  part  of  the  plaintiff  while 
the  engagement  was  in  force,  inconsistent  with  any  purpose  to  fulfil  the 
engagement  in  a  spirit  befitting  the  relation  contemplated  by  it,  aod 
such  as  must  have  rendered  a  breach  of  the  contract  by  defendant  of 
little  or  no  injury  to  her ;  and  that  such  feelings  and  purposes  as  were 
proposed  to  be  shown  may  be  shown  as  well  by  admissions  made  after  a 
breach  of  the  engagement  as  before  :  Miller  v.  Rosier;  S.  C.  Mich. 

It  is  also  alleged  for  error  that  the  plaintiff  was  allowed  to  show  the 
value  of  the  farm  belonging  to  the  defendant's  father.  The  only  grouod 
on  which  it  is  claimed  this  was  admissible  was  that  from  other  evidence 
it  had  been  shown  defendant  had  stated  to  plaintiff  that  his  property  was 
invested  in  this  farm.  How  much  was  invested  he  did  not  state,  nor 
was  it  shown.  Held,  That  the  court  below  correctly  ruled  that  evidence 
of  defendant's  pecuniary  circumstances  might  be  put  in  bythe  plaintiff; 
but  that  this  evidence  only  went  to  show  the  father's  circumstances, 
which  were  wholly  immaterial :  Id. 

The  circuit  judge,  at  the  request  of  the  plaintiff,  instructed  the  jury 
that  if  they  found  for  plaintiff  they  should  award  her  such  damages  as 
would  place  her  in  as  good  a  condition,  pecuniarily,  as  sbe  would  have 
been  if  the  contract  had  been  fulfilled.  Held,  That  this  ruling  is  one 
the  elements  of  which  are  altogether  too  complicated  and  conjectaral, 
and  that  it  should  not  have  been  given  :  Id, 

Canal  Company. 

Ultra  Vires. — It  is  not  ultra  vires  for  a  canal  company,  having  the 
right  to  draw  water  from  a  public  river  for  its  chartered  purpose,  to 
agree  to  discharge  its  waste  water  at 'a  certain  point:  Armstrong  v. 
Pennsylania  Railroad  Co.j  9  Vroom. 

Quere.  Whether  such  agreement  can  stipulate  for  a  continuance  of 
such  supply,  notwithstanding  that,  in  the  fair  judgment  of  the  officers  of 
the  companv,  its  convenience  or  real  interest  requires  the  cessation  of 
such  privil^e :  Id, 

Chancery.    See  Election. 
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Chattel  MoaxaAOE.     Sec  Infant ;  Mortgage, 

Contempt. 

Eciihnce. — In  general,  proceedings  for  a  contempt  of  court,  not  com- 
mitted in  the  presence  of  the  court,  ought  to  be  substantiallj  according 
to  the  course  of  practice  in  criminal  trials;  and  so,  where  evidence  is 
introduced  in  such  case  be3fond  the  answers  of  the  respondent,  it  ought 
generally  to  be  such  as  would  be  admissible  on  the  trial  of  an  indictment 
for  the  same  ofifencc :  Bates  s  Ciise,  55  N.  H. 

Contract.     See  Vendor. 

Corporation.     See  Canal  Cmnpang. 

Estoppel  of  Parties  dealing  with — Legality  of  Proceedings. — One  who 
gives  a  note  to  a  corporation  will  not  be  permitted  to  denj  that  there  is 
such  a  corporation :  Nashua  Fire  Ins.  Co.  v.  Moore,  55  N.  H. 

In  an  action  brought  by  a  corporation,  the  defendant,  by  pleading  the 
general  issue,  aduiitjii  that  the  plaintiffs  are  a  corporation  capable  of  sus- 
taining an  action  :  Id. 

A  provision  in  the  by-laws  of  a  corporation,  which  requires  the  di- 
rectors to  be  chosen  at  the  annual  meetings  of  the  corporation,  is  direct- 
ory only,  and  not  restrictive.  Its  observance  is  not  essential  to  the 
exercise  of  the  power  of  election  :  Id. 

The  legality  of  the  election  of  directors  of  a  corporation  cannot  be 
brought  collaterally  in  question;  but  the  proceedings  must  be  instituted 
for  the  express  purpose  of  evicting  them,  if  not  properly  elected  :  Id. 

Criminal  Lavt. 

Error — Douht — Evidence. — In  a  criminal  case,  especially  when  there 
is  conflict  between  the  witnesses  for  the  state  and  defence,  it  is  error  to 
charge  the  jury,  **  that  although  they  may  have  a  reasonable  doubt  of 
any  single  fact  in  the  testimony  of  any  witness,  they  cannot  acquit, 
unless  such  fact  is  material  to  the  issue  joined  :"  Williams  v.  The  State^ 
S.  C.  Ala 

Such  a  charge  is  calculated  to  mislead  the  jury,  withdraw  from  their 
consideration  material  evidence  and  submits  to  them  the  determination 
of  a  question  of  law  whether  any  of  the  facts  in  evidence,  are  material 
to  the  issue  joined  :  Id. 

Multifarioiusness  in  Pleading. — An  indictment  (founded  upon  Gen. 
Stats.,  ch.  264,  sec.  15),  charging  that  the  respondents,"  with  force  and 
arms  in  and  upon  one  Stephen  Lohiel,  of  said  Hart's  Location,  feloniously 
did  make  an  assault,  and  him  the  said  Stephen  Lohiel  in  bodily  fear  and 
danger  of  his  life  then  and  there  feloniously  did  put,  and  two  bank  bills 
for  the  payment  of  two  dollars  each,  and  of  the  value  of  two  dollars  each, 
of  the  national  currency  of  the  United  States,  and  two  United  States 
treasury  notes  of  the  value  of  two  dollars  each,  of  the  goods,  chattels,  and 
moneys  of  him  the  said  Stephen  Lohiel,  from  the  person  and  against 
the  will  of  him  the  said  Stephen  Lohiel  then  and  there  feloniously  and 
putting  in  fear  did  steal,  take,  and  carry  away,  contrary  to  the  form  of 
the  statute,"  is  not  bad  for  uncertainty,  duplicity,  or  repugnancy  : 
f^tatc  V.  Gorham,  55  N.  H. 

Ad  iiidictiueut  which  charges  the  commission  of  an  offence  which  in 
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its  nature  includes  several  inferior  offences,  is  not^  for  such  reason,  mal- 
tifarious :  Id. 

A  single  count  in  an  indictment  may  allege  all  the  circumstances 
necessary  to  constitute  two  different  crimes,  where  the  offence  described 
is  a  complicated  one,  comprehending  in  itself  divers  circumstances,  each 
of  which  is  an  offence  :  LL 

Where  goods  are  stolen  out  of  the  possession  of  a  bailee,  they  may  be 
described  in  the  indictment  as  the  property  of  the  bailor  or  of  the  bailee, 
although  the  goods  were  never  in  the  real  owner's  possession,  but  io 
that  of  the  bailee  merely  :  Id, 

Bank  bills  are  the  subject  of  larceny,  and  no  other  description  of  them 
is  required  than  that  employed  in  the  portion  of  the  indictment  recited 
in  the  first  paragraph  above :  Id. 

The  offence  of  robbery  is  sustained  by  proof  of  a  felonious  taking  of 
property  from  the  person  of  another  by  assault,  although  without  putting 
in  fear.  This  is  equally  true  with  reference  to  our  statute  and  to  the 
common  law :  Id. 

Damages.     See  Nuisance. 

Debtor  and  Creditor. 

Application  of  Payment. — A  debtor,  paying  money  to  a  creditor  irho 
has  several  claims  against  him,  may  direct  to  which  the  paymcot 
shall  be  applied.  If  the  debtor  makes  no  application,  the  creditor  may 
apply  it  to  any  lawful  demand  due  and  payable  :  Bean  v.  Brown,  54 
N.  H. 

Composiiion  Deed — lUegal  Consideration  for  Signing. — A  note  given 
by  a  debtor  to  induce  his  creditor  to  sign  a  composition  deed,  without 
the  knowledge  of  the  other  creditors  who  arc  parties  to  the  deed,  is  ille- 
gal and  void,  and  it  will  make  no  difference  if  the  note  is  given  to  a 
third  party,  who  pays  the  amount  to  such  credit4)r,  having  knowledge 
of  all  the  circumstances :    Winn  v.  Thomas^  55  N.  H. 

Such  note  being  illegal  and  void  cannot  be  the  consideration  of  a  new 
promise  :  Id. 

Deed. 

Obligation  of  conditions  on  Grantee — Easement. — The  grantee  of  a 
deed  inter  partes  is  bound  by  the  conditions,  covenants  and  stipulations 
therein  on  his  part,  although  the  deed  is  only  signed  by  the  grantor. 
If  they  be  such  as  are  legally  sufficient  to  create  easement  in  the  prem- 
ises granted,  the  grantee  takes  the  land  subject  to  that  servitude  :  Bark 
V.  New  Brunswick  and  Mitclicll,,  9  Vroom. 

Executors  having  a  general  power  to  sell,  laid  out  a  tract  of  the  testator's 
lands  into  building  lots,  fronting  on  proposed  streets,  and  made  and  filed 
a  map  on  which  such  streets  were  delineated.  The  deed  from  the  exe* 
cutors  to  the  plaintiff's  grantor  for  several  of  these  lots,  after  a  description 
by  boundaries  on  such  streets  contained  also  a  grant  of  the  land  forming 
part  of  Townshend  street,  as  marked  on  the  map,  *'  subject  to  the  use 
at  all  times  of  the  same  by  the  owners  of  lots  on  said  ways,  and  by  the 
public  generally,  as  and  for  said  Townshend  street,  as  laid  down  oo  ind 
according  to  the  aforesaid  map,"  Heldy  that  the  lands  conveyed  within 
the  lines  of  Townshend  street  were  by  such  description  dedicated  to 
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public  use  for  a  street ;  and  that  the  public  authorities  could  not  be  sued 
as  trespassers  for  au  entry  on  the  lands  to  open  the  street :  Id, 

Easement.    See  Deed. 

Election. 

Advancements —  Taking  un/fer  a  Will. — Where  a  Court  of  Chancery 
takes  jurisdiction  of  an  administration,  it  applies,  according  to  its  own 
practice,  the  laws  relating  to  administrations,  in  the  Probate  Court,  and 
may,  when  necessary  to  a  distribution  among  heirs  and  distributees, 
decree  an  account  of  advancements :  Key  et  aL  v.  Jones^  S.  C.  Ala. 

Verbal  declarations  of  a  distributee,  after  the  death  of  the  intestate, 
that  he  had  received  a  full  share  and  would  retain  it  and  not  claim  any 
more,  and  proof  that  partial  distributions  were  made  by  him,  as  admin- 
istrator of  the  intestate,  in  which  he  made  no  claim  to  share,  do  not  es- 
tablish an  election  by  him  to  retain  the  advancements  and  waive  his 
claim  to  share  in  the  distribution  :  Id. 

Whether  the  statutory  mode  of  making^  such  election  precludes  all 
others,  not  decided  ;  but  if  such  elections  can  arise  by  matters  enpais^ 
it  must  be  by  clear,  unequivocal  acts,  with  a  full  knowledge  of  all  the 
circumstmces  and  the  party's  right.  More  intention  to  elect,  casual 
declarations  or  loose  conversotions,  will  not  suffice ;  especially,  when  not 
acted  on  to  the  prejudice  of  another  :  Id. 

Eminent  Domain. 

Appointment  of  Oommissioners  to  estimate  Damages  for  Land  taken 
for  Railroad.. — On  an  application  for  the  appointment  of  commission- 
ers to  estimate  the  damage  on  a  condemnation  of  land  for  the  use  of  a 
railroad,  the  only  inquiry  that  as  a  general  rule  will  be  made  is,  whether 
the  applicant  has  &  primd  facie  right :  Delaware^  Lackawanna  dh  West- 
ern Railroad  Co.  v.  Hudson  Tunnel  Railroad  (h.y  9  Vroom. 

In  this  summary  proceeding  contestable  questions  will  not  be  consi- 
dered: Id. 

Equity.     See  Election;  Partnership. 

Evidence — Error. — The  chancellor  in  ascertaining  the  existence  of 
facts  from  conflicting  evidence  is  not  necessarily  to  be  governed  by  the 
preponderance  of  the  testimony.  The  material  inquiry  for  him,  is 
whether  the  evidence  generates  in  his  mind  a  clear  and  rational  belief 
of  the  existence  of  the  fact  affirmed,  essential  to  relief  sought,  or  de- 
fence interposed :  Marlowe  and  Wife  v.  Bena^h,  S.  C.  Ala. 

The  Appellate  Court  will  not  reverse  the  finding  of  the  chancellor 
upon  facts  merely  because  it  cannot  see  that  his  decree  is  right — it 
must  be  fully  convinced  that  it  is  wrong.  The  presumption  in  favor 
of  the  judgment  of  the  court  below,  prevails  as  well  to  its  finding  upon 
facts  as  to  its  rulings  upon  the  law :  Id. 

Relief  against  Forfeiture  caused  by  AccvJent — Cannot  take  away 
Legal  Rights. — This  was  a  bill  to  redeem  a  mortgage  which  had  been 
foreclosed  by  advertisement.  The  sale  was  made  September  21  st  1871, 
in  parcels,  ail  of  which  were  bid  off  by  Adams,  the  mortgagee,  for  the 
aggregate  amount  of  $315.12.  Complainants  claim  the  property  to 
be  worth  $3000.     The  sale  appears  to  have  been  regular.     Adams  re- 
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sided  in  Pennsylvania,  and  the  mortgaged  premises  are  in  Xewaj^ 
county.  Before  the  foreclosure  was  begun  the  mortgage  was  in  the 
hands  of  one  Rihlet,  Adams's  agent,  who  had  received  and  remitted 
several  payments.  In  June  1871,  the  mortgage  was  put  into  the  hands 
of  Fuller,  an  attorney  at  Newaygo,  for  foreclosure.  After  the  sale,  an: 
on  December  14th  1871,  complainant  paid  Riblet  $100.  for  which  the 
latter  gave  his  receipt  as  payment  on  the  mortgage.  Before  the  ye&r 
ran  out  complainant  became  dangerously  ill  and  unable  to  attend  to  any 
business  and  was  delirious  much  of  the  time,  and  by  reason  of  this  mis- 
fortune was,  as  he  claims,  prevented  from  redeeming.  In  October 
1872,  Kiblet  offered  to  return  the  money  paid  to  him,  which  complain- 
ant refused.  Complainant  afterwards  tried  to  come  to  some  arrange- 
ment for  getting  back  the  land,  but  failed.  The  grounds  relied  on  to 
support  complainant's  right  of  redemption  are :  First,  the  waiver  of 
defendant's  statutory  rights  by  the  receipt  of  the  payment  of  the  1100; 
second,  the  accident  and  misfortune  which  prevented  redemption  within 
the  year  by  an  unavoidable  mental  and  physical  disorder;  and  third,  in- 
adequacy of  price.  Hehij  1.  That  the  evidence  shows  that  the  payment 
of  the  $100  was  made,  not  as  a  separate  payment  to  redeem  particular 
parcels,  nor  with  the  idea  that  the  statutory  foreclosure  was  to  be  waived, 
but  with  the  clear  understanding  that  he  was  to  complete  the  redemp- 
tion by  paying  the  whole  sum  necessary  for  that  purpose  within  the 
year  allowed  by  the  statute,  and  was  therefore  in  affirmance  rather  than 
in  avoidance  of  the  sale.  2.  That  while  courts  of  equity  have  large 
powers  for  relief  against  the  consequences  of  inevitable  accident  in  pri- 
vate dealings,  and  may  doubtless  control  their  own  process  and  decrees  to 
that  end,  they  have  no  such  power  to  relieve  against  statutory  forfeit- 
ures in  the  absence  of  fraud.  3.  That  the  inadequacy  of  price  cannot 
vitiate  such  a  sale  if  otherwise  fair  and  regular  :  Cameron  et  al.  v. 
Adams,  S.  C.  Mich. 

Estoppel.     See  Corporation, 

Evidence.     See  Agent. 

Flowage.     See  Stream, 

Highway.     See  Husband  and  Wife, 

Duty  of  Town  to  adjoining  Landowner, — ^The  owner  of  land  ad- 
joining a  highway  may  maintain  an  action  at  common  law  against  the 
town  to  recover  damage  caused  to  his  land  by  the  fault  or  negligence 
of  the  town  in  not  building  and  maintaining  the  road  in  a  reasonably 
suitable  and  proper  manner  :   Oilman  v.  Laconia,  55  N.  H. 

Interest  of  Town  in. — Towns  have  a  qualified  interest  in  the  hi<rh- 
ways  within  their  limits,  which  they  have  constructed  and  are  bound  to 
keep  in  repair,  and  may  maintain  case  for  their  obstruction :  Laconia 
V.  Gilman,  55  N.  H. 

Holiday. 

Judgment  of  Court  on  Holiday — Sunday, — Defendant  in  error  sued 
Hemmens  to  recover  under  the  statute  (Comp.  L.,  chap.  69)  for  moneys 
paid  to  the  latter  by  the  husband  of  the  former  in  the  purcha-se  of  intnxi- 
eating  drinks.     The  principal  question  is  whether  a  previous  suit  be- 
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tween  the  same  parties  was  not  a  bar  to  this.  The  court  below  held  it 
no  bar.  It  seems  to  have  been  made  out  that  the  previous  suit  was  fur 
the  same  cause  of  action.  It  was  brought  before  a  justice,  and  was  tried 
without  a  jury,  February  2l8t  1874.  The  justice  states  in  his  docket 
that  after  hearing;  the  proofs  ^'  thereupon  the  court  took  till  the  23d  day 
of  February  1874,  at  10  o'clock  A.  M.,  to  render  his  decision  at  his  office 
in  Clinton.  February  23d  1874,  10  o'clock  A.  M.,  cause  called  and  par- 
ties appeared,  and  I,  the  said  justice,  do  decide  and  determine  that  the 
above-named  plaintiff  has  no  cause  of  action  against  said  defendant,  and 
judgment  is  hereby  rendered  in  favor  of  the  said  defendant  and  against 
the  said  plaintiff  for  the  sum  of  forty-seven  cents  and  costs  of  suit.'' 
This  judgment  the  plaintiff  treated  as  void,  and  proceeded  to  institute 
the  present  suit.  The  statute  (Compiled  Laws,  section  1559)  requiring 
the  22d  of  February,  among  other  days,  to  be  treated  for  all  purpose  of 
holding  courts,  &c.,  as  Sunday,  provides  that  in  case  any  of  said  holidays 
shall  fall  upon  a  Sunday,  then  the  Monday  following  shall  be  considered 
as  the  said  holiday.  In  1874  the  22d  of  February  fell  upon  Sunday. 
Held^  that  the  test  of  what  acts  are  included  in  the  statute  is  whether 
the  same  acts,  if  performed  on  Sunday,  could  be  sustained  ;  that  the  act 
of  rendering  a  judgment,  if  performed  on  Sunday,  would  be  void  ;  that 
rendering  judgment  is  clearly  a  judicial  act,  and  it  is  necessary  to  hold 
a  court  in  order  to  perform  it;  and  that,  being  void,  no  one  was  under 
obligation  to  regard  it :  Hemmeihs  v.  Bentfy,  S.  C.  Mich. 

Homestead. 

Cify  Lot — Sfreet  or  AUey  not  included  in  Measurement. — The  Home- 
stead Exemption  Act  of  this  state  must  receive  a  liberal  construction  : 
Weisbrod  v.  Daenxckey  36  Wis. 

Said  act  exempts  from  sale  on  execution  one-fourth  of  an  acre  of  land 
within  a  '*  recorded  town-plat,  or  city,  or  village,"  and  the  dwelling 
house  thereon,  '*  owned  and  occupied"  by  the  debtor  as  a  homestead. 
Held^  that  the  word  ^^  occupied**  is  to  have  a  controlling  effect  in  the 
application  of  the  statute  :  Id. 

While,  by  the  law  of  this  state,  the  owner  of  a  lot  bounded  by  a 
street,  in  a  recorded  town-plat,  city  or  village,  takes  the  fee  to  the 
centre  of  the  street,  he  has  no  right  to  occupy  any  portion  of  such 
8tr<3et  as  his  homestead,  such  occupation  and  use  being  inconsistent  with 
the  public  easement.  Land  included  in  a  public  street  (or  alley)  is 
therefore  not  to  he  reckoned  in  determining  the  debtor's  homestead  ex- 
emption ;  Id, 

Husband  and  Wife. 

Suit  by  Husband  for  injury  to  Wife — Highway. — Sect.  120,  ch.  19, 
R.  S.,  provides  that  '^  if  any  damage  shall  happen  to  any  person,  his 
team,  carriage  or  other  property,  by  reason  of  the  inefficiency  or  want 
of  repairs  of  any  *  *  road  in  any  town  in  this  state,  the  person  sustain- 
ing such  damages  shall  have  a  right  to  sue  for  and  recover  the  same 
against  such  town."  Held,  that  a  married  man  may  recover  under  this 
statute  for  loss  of  the  services  of  his  wife  and  expenses  of  her  sickness, 
resulting  from  an  accident  caused  by  a  defective  highway  :  Hunt  v.  The 
Town  of  Winfield,  36  Wis. 

Vol.  XXIII.— 89 
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Infant. 

Affirmance  of  Contract — Chattel  Mortgage. — The  court  below  pat 
this  case  to  the  jury  under  iastructions  in  substance  that  an  infant  who 
borrows  money  for  a  business  enterprise  and  gives  chattel  mortgages 
to  secure  the  payment  thereof  with  interest,  cannot  disaffirm  this  con- 
tract without  restoring  the  consideration  received  therefor,  which  io 
this  case  would  be  the  money  borrowed.  The  circuit  judge  appears  to 
have  regarded  the  mortgage  as  an  executed  contract,  which  wast  only  to 
be  disaffirmed  on  placing  the  parties  in  »tatu  quo.  Held,  that  this 
view  was  erroneous ;  that  the  mortgage,  so  far  as  the  right  to  enforce  it 
by  taking  possession  and  making  sale  was  concerned,  was  only  an  exe- 
cutory contract  to  perform  by  the  payment  of  the  sum  borrowed  j  that 
whether  it  was  actually  void  or  only  voidable  is  immaterial  in  this  case, 
as  this  suit  was  brought  before  the  infant  reached  her  majority  and  no 
question  of  affirmance  can  be  made ;  that  the  result  of  the  ruling  in  this 
case  was  to  enforce  the  contract  which  confessedly  was  at  least  voidable 
against  this  infant,  though  she  had  neither  affirmed  it  nor  as  yet  reached 
the  age  when  affirmance  by  her  was  practicable  \  that  the  ground  on 
which  one  who,  by  reason  of  a  voidable  contract  made  in  his  infancy, 
has  obtained  possession  of  property  which  he  retains  on  coming  of  age, 
is  required  to  return  the  property  in  order  to  disaffirm  the  contract, 
is,  that  the  retention  of  the  property  and  dealing  with  it  us  his  own 
after  he  reaches  the  age  of  discretion  operates  as  an  affirmance  of  the 
contract  and  precludes  him  from  relying  on  an  infant's  privilege : 
Corey  v.  Burton  et  al.^  S.  C.  Mich. 

Insurance. 

Condition  against  other  Insurance. — The  plaintiff  obtained  a  policy 
of  insurance  from  The  Niagara  Insurance  Co.  on  his  house,  bam  and 
other  property,  which  contained  a  condition  that  *'  if  the  assured  shall 
have  existing,  during  the  existence  of  this  policy,  any  other  contract  for 
insurance  (whether  valid  or  not)  on  the  same  property,  unless  consented 
to,  &c.,  then  this  insurance  shall  be  void/'  Afterwards,  without  sur- 
rendering or  cancelling  this  policy,  he  obtained  a  policy  from  the  de- 
fendants on  part  of  the  same  property,  which  contained  the  usual 
condition  against  double  insurance.  Up  to  the  time  the  property  was 
destroyed  by  fire  the  plaintiff  was  not  aware  of  the  condition  in  either 
policy,  and  acted  in  good  faith  throughout.  Held^  that  the  insurance 
in  the  Niagara  company  was  subsisting,  within  the  fair  meaning  of  the 
condition  in  the  defendants'  policy,  at  the  time  that  policy  was  obtained, 
so  that  the  plaintiff  cannot  recover  in  this  action  for  property  covered 
by  the  Niagara  policy  :  Gee  v.  Cheshire  County  Mut.  Fire  Jns.  Co.,  55 
N.  H. 

Qusere^  whether  the  condition  in  the  Niagara  policy,  so  far  as  it 
speaks  of  an  invalid  contract  of  insurance,  is  not  void  for  repugnancy  to 
the  contract  of  indemnity  of  which  the  policy  is  evidence  :  Id, 

Judgment.    See  Holiday, 

Power  of  Court  over — Mortgage — Setting  aside  Judicial  Sale. — 
Except  in  cases  of  judgments  taken  against  parties  through  their  mis- 
take, inadvertence,  surprise  or  excusable  neglect  (R.  S.,  ch.  125,  sect 
38),  the  court  has  no  power,  at  a  subsequent  teitn,  to  set  aside  a  vaUd 
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judgment  for  error  in  law  or  in  fact  committed  by  the  court  iu  render- 
ing it  or  before  it  was  pronounced  :  14  Wis.  28;  15  Id.  475;  20  Id. 
265  :   Quaw  v.  Lameraux  and  oUkers^  36  Wis. 

In  foreclosure  of  a  mortgage,  the  Circuit  Court  for  the  proper  county 
acquired  jurisdiction  by  personal  service  of  the  summons  upon  one  of 
the  heirs  of  the  mortgagor ;  and  it  rendered  judgment  of  foreclosure  and 
sale,  and  the  land  was  sold,  and  report  of  the  sale  made  by  the  sheriff. 
At  a  subsequent  term,  none  of  the  grounds  of  relief  mentioned  in  the 
statute  (sect.  38,  ch.  125,  R.  8.)  being  shown,  defendant  moved  to  set 
aside  the  judgment  and  the  sale  and  report.  HeU^  that  the  court  pro- 
perly refused  to  vacate  th%  judgment^  although  there  were  errors  therein 
which  would  have  been  fatal  on  appeal :  Id, 

The  mortgage  was  of  an  undivided  half  of  a  certain  tract  of  land ;  and 
after  it  was  given,  the  mortgagor  and  his  co-tenants  made  partition  of 
the  land,  the  mortgagor  taking  the  south  half  thereof.  At  the  mort- 
gage sale,  the  sheriff  was  offered  for  an  undivided  half  of  said  south 
half  of  the  tract,  the  whole  amount  of  the  debt,  &c.,  for  which  sale  was 
directed  to  be  made,  but  refused  such  bid,  and  sold  the  whole  mortgage 
premises.  The  party  by  whom  such  bid  was  made  states  (in  his  affida- 
vit in  support  of  the  motion  to  vacate)  that  if  a  re-sale  is  ordered,  he 
will  bid  and  pay  for  said  undivided  half  of  the  south  half  of  the  tract, 
the  whole  amount  required  to  satisfy  the  judgment.  IleM^  that  the 
court  erred  in  refusing  to  set  aside  the  sale  and  report  thereof:  Id, 

The  fact  that  the  purchaser  at  the  mortgage  sale  has  conveyed  a  part 
of  his  inWsrest  to  another  party  should  not  prevent  the  court  from  vacat- 
ing the  sale ;  such  conveyance  having  beeu  made  pending  the  motion  to 
vacate :  Id, 

Lien. 

For  hauling  Lumber. — A.  contracted  with  B.  to  haul  for  him  a  quan- 
tity of  lumber  at  a  stipulated  price  per  thousand  feet.  Held^  that  he 
had  a  Hen  on  the  whole  quantity  drawn,  within  sixty  days  next  prior  to 
the  date  of  his  writ  brought  to  enforce  his  lien  for  the  price  of  the  haul- 
ing within  that  time,  and  not  a  separate  lien  on  each  thousand  feet 
for  the  price  of  drawing  the  same  :  Bean  v.  Brown y  54  N.  H 

Limitations,  Statute  of.    See  BiUs  and  Notes. 

Title  to  Personal  Property. — In  order  that  the  title  to  a  personal 
chattel  pass  by  operation  of  the  Statute  of  Limitations,  there  must  at 
least  be  some  use  or  appropriation  of  it,  or  some  act  of  dominion  over  it, 
inconsistent  with  an  absolute  right  of  property  in  the  owner,  and  such 
as  would  lay  the  foundation  of  an  action  for  its  recovery :  Baker  v. 
Chase,  55  N.  H. 

In  1861  the  plaintiff  bought  a  piece  of  land  on  which  were  lying 
some  split  stones,  the  property  of  the  defendant.  For  more  than  six 
years  the  stones  were  not  moved  by  either  party,  and  no  claim  of 
ownership  in  them  was  asserted  by  either  to  the  other.  Held,  that  the 
title  to  the  stones  did  not  pass  to  the  plaintiff  by  virtue  of  the  statute : 
Id. 

Married  Woman.    See  BiUs  and  Notes. 

MoRTGAQE.     See  Infant ;  Judgment. 
Of  Chattels — Pledge. — A.  gave  his  note  to  B.^  and  as  collateral  secur- 
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ity  for  its  payment,  transferred  and  set  over  to  B.,  by  a  written  instrn- 
nient  of  the  same  date,  two  notes  of  one  M.  and  a  chattel  mortgage 
securing  them,  with  condition  that  if  default  were  made  in  the  pajuieut 
of  the  A.  note,  B.  should  have  authority  to  collect  the  M.  notes,  or  to 
negotiate  them,  for  the  purpose  of  liquidating  said  note  of  A.  Held, 
that  this  was  a  mortgage,  and  not  a  pletfge,  of  the  M.  notes,  and  vested 
the  title  of  them,  conditionally,  in  B.  :  Fraker  v.  Reeve  ami  another,  36 
Wis. 

A.  having  made  default  in  the  payment  of  his  note,  B.,  upon  doe 
notice  to  A.,  sold  the  M.  notes  at  public  auction.  Heldj  that  he  was 
not  liable  to  A.  as  for  a  conversion  of  said  notes  :  Id. 

Municipal  Corporation. 

New  Street — Liability  for  Damage  by  Drainage. — A  city  is  not  liable 
for  damage  done  by  surface-water  running  down  in  large  quantities 
through  a  new  street  constructed  over  the  crest  of  a  hill,  and  there  cod- 
nected  with  traverse  streets :   Town  of  Union  v.  Durke^^  9  Vroom. 

Contra,  if  the  opening  of  such  new  street  draws  oflF  the  water  from 
a  natural  watercourse  :  Id. 

Neolioencb 

Contributory — Risks  of  Employment — The  plaintiff  was  employed 
as  an  engineer  in  running  one  of  the  passenger  trains  of  the  defendants 
in  error,  and  on  the  evening  of  November  23d  1871,  and  when  a  switch 
near  the  Grand  Trunk  junction  was  misplaced,  ran  his  train  oflF  upon 
%  side  track  and  against  cars  which  were  standing  there,  and  received 
an  injury  for  which  he  brought  suit  against  the  company.  Under  the 
ruling  of  the  court  below  the  jury  returned  a  verdict  for  defendants. 
The  evidence  conclusively  showed  that  in  managing  and  running  the 
train  at  the  time,  he  disregarded  the  instructions  which  the  company 
had  issued  for  his  guidance,  and  was  therein  guilty  of  gross  negligence, 
which  directly  conduced  to  the  injury  complained  of.  Held,  I.  That 
upon  such  facts  the  plaintiff  was  not  entitled  to  recover,  and  the  ruling 
of  the  court  below  was  correct.  2.  That  there  is  also  much  room  for  saying 
that  this  accident  was  within  the  risks  the  plaintiff  assumed  by  enterinjr 
into  the  employment :  Lyon  v.  Detroity  Lansing  db  Lake  Michigan  Rail- 
road Co,,  S.  C.  Mich. 

Nuisance. 

Action  by  Imlividnal  for  Public — Pollution  of  Water's  of  Stream — 
Riparian  Owner — Special  Damagfs. — An  action  by  an  individual  will 
not  lie  for  a  common  nuisance,  unless  special  damages  to  the  plaintiff  be 
alleged  and  shown  )  but  he  may  recover  actual  damages  peculiar  to  him- 
self:   Green  v.  Nunnemacher  and  others,  .36  Wis. 

A  proprietor  of  the  land  has  a  right  to  enjoy  the  use  of  the  waters  of 
a  river  which  flows  upon  his  land,  for  his  cattle  and  for  domestic  pur- 
poses, without  having  their  purity  destroyed  by  the  discharge  of  slops, 
manure  and  other  offensive  and  deleterious  substances,  from  a  distillery, 
cattle  stables  or  hog  yard  maintained  by  an  upper  proprietor  on  the  same 
stream  ;  and  a  violation  of  this  riparian  right  may  be  such  ground  of 
special  damage  as  will  entitle  him  to  maintain  a  private  action  as  for  a 
nuisance  against  such  upper  proprietor  :  Id, 
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The  description  of  plaintifTs  premises  by  metes  and  bounds,  given  in 
the  complaint,  shows  that  the  whole  western  boundary  thereof  is  the 
^'  right  bank"  of  a  river  flowing  in  a  northerly  direction  at  that  place 
Seljj  that  such  a  boundary  would  not  give  him  the  rights  of  a  riparian 
proprietor  :  Id. 

But  the  complaint  further  alleges  that  said  river  flows  *'  partly  around 
und partljf  through"  plaintiff's  said  land.  J3e/c/,  that  this  averment,  taken 
as  true,  shows  that  plaintiff  is  a  riparian  proprietor  on  such  river  :  Id. 

The  complaint  further  avers,  in  substance,  that  by  reason  of  the  un- 
wholesome condition  of  the  atmosphere  around  plaintiff's  premises, 
caused  by  the  nuisance  complained  of,  plaintiff  has  been  and  is  deprived 
of  a  great  many  customers  and  much  patronage  in  his  business  as  a  tavern 
or  saloon-keeper ;  that  his  profits  have  thus  been  diminished  at  least  five 
thousand  dollars  a  year ;  and  that  he  and  his  family  have  been  greatly 
injured  in  health,  and  subjected  to  frequent  illness  from  the  same  cause. 
Held,  on  demurrer,  that  these  averments  show  special  and  peculiar  in- 
jury for  which  plaintiff  may  maintain  an  action:  Id, 

Partnership.     See  Bills  and  Notes. 

Heal  Estate  bought  with  Partnership  Funds, — Real  estate  purchased 
with  partnership  funds  for  partnership  business,  is  treated  in  equity  as 
partnership  property,  without  regard  to  the  manner  in  which  it  was 
bought,  or  to  the  person  to  whom  the  legal  title  was  conveyed  :  Little 
V.  Saedicor^  S.  0.  Ala. 

The  heirs  of  one  deceased  partner,  where  the  title  was  in  him,  will  be 
treated  as  trustees  for  the  surviving  partner.  It  is  immaterial  that  the 
trust  should  be  expressed  ;  if  it  exists  and  is  clearly  proved,  it  will  be 
enforced  as  other  resulting  trusts  :  Id. 

A  bill  filed  for  account  and  settlement  of  partnership  affairs,  praying 
that  land,  alleged  to  have  been  purchased  by  one  of  the  partners.  &c.,  be 
decreed  partnership  assets,  &c.,  should  set  forth,  by  appropriate  allega- 
tions, the  contract  or  agreement  of  partnership,  and  the  agreement  and 
facts  concerning  the  purchase  of  the  land  so  as  to  enable  the  court  to 
judge  whether  a  co-partnership  was  in  reality  formed,  and  to  see  with- 
out doubt  that  the  land  purchased  was  to  be  partnership  property :  Id. 

Where  it  is  alleged  that  the  partnership  was  formed  at  a  given  time, 
in  a  certain  year,  when  each  of  the  partners  contributed,  as  capital  stock 
of  the  firm,  the  amounts  respectively  shown  by  an  exhibit  which  does 
not  show  any  such  contributions  at  the  time  stated,  but  consists  merely 
of  a  statement  in  figures  of  various  sums  of  money  as  having  been  con- 
tributed by  the  parties  respectively  for  a  series  of  years,  beginning  after 
the  year  in  which  it  is  alleged  the  partnership  was  formed,  there  is  re- 
pugnancy between  the  allegations  and  exhibit :  Id, 

Pleading.     See  Corporation, 

Immatenal  Averments. — It  is  only  where  the  pleader  attempts  to 
declare  upon  the  contract,  in  haec  verba,  that  a  technical  variance  in  an 
immaterial  matter  becomes-  of  consequence ;  such  particularity  is  not 
requisite  when  the  contract  is  declared  on  according  to  its  legal  effect : 
Preston  v.  Dunham,  S.  C.  Ala. 

A  note  payable  '*  by"  the  Ist  day  of  November  1870,  to  "  Jobn  L. 
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Dunham,  agent  or  bearer/'  maybe  properly  declared  on  as  payable  to 
John  L.  Dunham  **on''  the  1st  day  of  November  1870  :  Id. 

Railroad.     See  Negligence. 

Riparian  Owner.     See  Nuisance. 

Road  Damages. 

What  are  included  in  Assessment. — An  assessment  for  damages  foi 
land  taken  to  widen  a  road,  inclades  all  damages  occasioned  by  reducing 
the  land  so  taken  to  the  grade  of  such  road,  and  consequently  where 
the  grade  of  such  road  was  subsequently  changed,  the  damages  occa> 
sioned  by  such  change  were  held  not  to  include  any  but  such  as  arose 
by  the  alteration  of  the  road  in  its  entire  width  from  the  old  established 
grade  to  the  new  grade :    Van  Riper  v.  Essex  Public  Board^  9  Vroom. 

Specifio  Performance. 

Family  Arrangement — Want  of  Precision  in  Contract. — This  was 
a  bill  for  the  specific  performance  of  an  alleged  agreement  to  coQTey 
lands.  Defendant  is  father  of  complainant,  and  the  agreement  set  up  is 
that  the  defendant,  in  consideration  of  the  work  already  performed  by 
complainant,  and  the  money  already  paid  by  complainant  to  defendant, 
and  of  love  and  affection,  undertook  and  agreed  that  if  complainant  would 
go  on  to  said  land  and  improve  it,  he,  the  defendant,  would  give  com- 
plainant a  good  warranty  deed  of  the  same.  The  bill  does  not  disclose 
the  fact  shown  by  the  proofs,  that  there  never  was  any  written  agree- 
ment. Ueld^  1.  That  the  contract  set  out  by  the  bill  is  very  vague  as 
to  the  kind  and  extent  of  the  improvements  to  be  made  and  the  time 
within  which  they  were  to  be  made,  and  it  furnishes  no  criterion  bj 
which  to  determine  when  the  work  had  been  performed,  and  that  spe- 
cific performance  cannot  be  granted  until  the  contract  is  made  clear  and 
definite.  2.  That  the  proofs  fail  to  establish  any  contract  or  to  show 
possession  taken  with  a  view  of  carrying  out  any  supposed  contract ; 
that  they  indicate  nothing  more  than  a  vague  intention  of  giving  the 
land  at  some  time  or  other.  3.  That  this  case  is  an  effort  to  make  an 
agreement  out  of  one  of  those  family  arrangements  which  are  under- 
stood to  rest  on  the  will  of  the  parties,  where  each  sees  fit  to  rely  on  an 
expectation  and  does  not  require  a  binding  contract ;  and  that  whatever 
may  be  the  hardships  of  being  disappointed  in  such  expectations,  par- 
ties cannot  ask  courts  to  frame  contracts  in  their  behalf  which  they  hare 
neglected  to  make  for  themselves  :    Wright  v.  Wright,  S.  C.  Mich. 

Statute. 

Repeal  by  new  Act  revising  the  same  Subject. — A  statute  which  re- 
vises the  whole  subject-matter  of  a  former  statute,  works  a  repeal  thereof, 
without  any  express  words  of  repeal :  Oleson  v.  G.  B.  dh  Lake  Pepin 
Railway  Co.,  36  Wis. 

Ch.  182,  Laws  of  1872  (relating  to  the  grant  of  railroad  aid  by 
towns,  &c.),  provides  (section  11)  that  if  any  county,  town,  city  or  vil- 
lage shall  issue  and  deliver  to  any  railroad  company  any  bonds  in  pur- 
suance of  the  provisions  of  this  act,  it  shall  not  thereafter  issue  or 
deliver  any  bonds  or  incur  any  liability  in  aid  of  the  construction  of 
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the  railroad  of  such  company,  by  virtue  of  the  authority  of  aity  other 
law  of  this  state.  Held^  that  the  words  ^^  other  law  of  this  state''  must 
be  understood  of  other  laws  existing  at  the  time  of  the  passage  of  said 
oh.  282,  as  it  was  not  within  the  power  of  one  legislature  to  bind  future 
legislatures  by  such  a  provision,  and  the  subsequent  passage  of  an  act 
in  conflict  with  it  would  operate  as  a  repeal  of  said  chapter  pro  tanto  : 
Id, 

Construction  of  Supplement -^ An  act  and  its  supplement  are  to  be 
construed  as  one  law,  so  that  the  terms  of  the  act  may,  in  their  construc- 
tion with  the  supplement,  have  a  broader  meaning  than  they  originally 
possessed :    Van  Riper  v.  Essex  Pablic  Road,  9  Vroom. 

Stream.     See  Nuisance. 

Right  of  Flovoagt — User. — The  same  proof  of  user,  which  establishes 
the  right  to  use  the  water  of  a  stream  in  a  particular  way,  is  equally 
conclusive  in  establishing  the  limitations  of  that  right.  The  doctrine 
of  Burnham  v.  Kemptony  44  N.  H.  78,  affirmed :  Chriffm  v.  JBartlett,  55 
N.  H. 

B.  having  gained  by  prescription  a  right  to  flow  Q-.'s  meadow,  from 
October  to  June  of  each  year,  to  the  height  of  his  ancient  dam,  repaired 
and  tightened  the  dam,  erected  an  additional  mill,  put  in  new  and  im- 
proved machinery  consuming  less  water,  and  claimed  the  right  to  operate 
the  mills  as  thus  constructed,  provided  he  did  not  raise  the  water  above 
the  top  of  his  ancient  dam.  Heldj  that  he  could  not  flow  G's  land  in  a 
different  manner  nor  to  a  greater  extent  than  he  had  formerly  done :  Id. 

G.  having  brought  an  action  against  B.  for  flowing  his  meadow,  showed 
no  title  to  the  land  flowed,  except  a  deed  dated  in  1831,  and  no  posses- 
sion prior  to  that  time.  B.  showed  that  G.'s  meadow  had  been  flowed 
prior  to  1831  by  a  dam  over  which  he  (B.)  had  exercised  control  since 
1868,  and  claimed  that  his  right  to  flow  B/s  meadow  would  be  pre- 
sumed, and  that  the  burden  of  proof  was  on  O.  to  show  that  he  had  ac- 
quired a  right  to  hold  his  land  free  of  water.  Beid,  that  the  burden  of 
proof  was  on  B.  to  show  that  he  had  a  right  to  flow  as  claimed  by  him  : 
Id. 

Street.    See  Municipal  Corporation, 

Town.    See  Highway. 

Usury. 

Intent — Evidence  of — An  intent  on  the  part  of  the  lender  to  stipulate 
for  an  unlawful  rate  of  interest  is  essential,  to  render  usurious  a  contract 
to  pay  more  than  a  legal  rate  :   Grant  v.  Merrill^  36  Wis. 

But  where  it  is  shown  that  the  lender  knowingly  accepted  and  retains 
such  a  contract,  the  intent  is  conclusively  established  :  Id. 

For  a  loan  of  {900  the  lender's  agent  took  defendant's  note  for  $1000 
with  interest  at  ten  per  cent,  (the  highest  legal  rate),  and  gave  such  note 
to  his  principal,  who  then  knew  the  amount  thereof  and  of  the  loan,  and 
the  lender  transferred  such  note  to  a  third  person,  taking  therefor  his 
note  for  the  same  amount.  Held,  in  an  action  on  the  first-mentioned 
note,  that  it  was  error  to  submit  to  the  jury  the  question  of  the  lender's 
intent :  Id. 


712  ABSTRACTS  OF  RECENT  DECISIONS. 

If  one  of  the  defendaQts,  who  was  an  accommodation  maker,  received 
from  the  other  defendant  a  portion  of  the  loan  to  indemoifj  him  for 
signing  the  note,  the  amount  so  paid  cannot  be  recovered  from  him  in 
action  tJirectly  on  the  note,  by  the  owner  thereof.  Whether  such  plain- 
tiff can  recover  the  amount  from  said  defendant  in  another  action,  is  not 
here  determined  :  Id. 

There  was  some  evidence  that  one  of  the  defendants,  for  a  valuable 
consideration,  promised  one  D.  to  pay  said  note ;  but  it  does  not  appear 
that  D.  had  any  interest  in  its  payment.  Meldj  that  such  promise  would 
not  enure  to  plaintiff's  benefit:  Id, 

Vendor  and  Purchaser. 

Option  to  cancel  Contract — Loss  of  by  Acts.- — By  the  terms  of  a  con- 
tract for  the  sale  and  purchase  of  land,  the  vendee  was  empowered  to 
terminate  the  contract  at  any  time  before  the  second  instalment  became 
due,  forfeiting  the  sum  already  paid.  Subsequently  he  assigned  his  in- 
terest in  said  contract  and  in  the  land  to  a  third  party,  who  took  and  re- 
tains possession  of  the  land  under  the  contract.  Held,  that  the  vendee, 
by  putting  it  out  of  his  power  to  surrender  or  cancel  the  written  instru- 
ment, or  to  restore  to  the  vendor  the  possession  of  the  land,  abandoned 
the  right  to  terminate  the  contract,  and  remains  liable  in  an  action 
thereon  by  the  vendor :  Stevens  v.  Millard^  36  Wis. 

Waters  and  Watercourses.    See  Canal  Company  ;  Municipal  Cor- 
poration; Stream. 

Riparian  Rights, — Where  a  stream  is  a  navigable  highway  for  part 
of  the  year  only  for  the  purpose  of  running  logs,  it  is  to  be  considered 
as  navigable  and  subject  to  the  public  easement  only  at  such  times  in 
the  year  as  when  in  its  natural  condition  it  is  capable  of  being  made  use 
of  for  that  purpose,  and  not  when  its  whole  capability  for  such  use 
is  created  by  artificial  means  and  by  abridging  what  but  for  the  resort 
to  these  artificial  means  would  be  the  unquestionable  rights  of  riparian 
proprietors  below  ;  such  a  stream  is  a  public  highway  by  nature,  but  one 
which  is  such  only  periodically  and  while  the  natural  condition  permits 
of  a  natural  use  ;  during  that  time  the  public  right  of  floatage  and  the 
private  right  of  the  riparian  proprietor  must  each  be  exercised  with  due 
consideration  for  the  other,  and  any  injury  which  the  latter  receives 
from  a  proper  use  of  the  stream  for  floatage  he  must  submit  to  as  inci- 
dent to  his  situation  upon  navigable  waters ;  but  at  the  periods  when 
there  is  no  highway  at  all  there  is  no  ground  for  asserting  a  right  to 
create  one  by  means  which  appropriate  or  destroy  private  rights,  and 
an  owner  who  dams  up  the  water  so  as  to  interrupt  the  flow,  and  then 
lets  the  stream  out  at  periods,  to  float  his  logs,  is  liable  to  an  action  fur 
damages  to  a  lower  riparian  owner :  Thunder  Bay  River  Boom  Co.  v. 
Speechleyj  S.  C.  Mich. 

Witness. 

Presumption  as  to  Testimony  of. — When  nothing  appears  to  the  con- 
trary, it  will  be  presumed  that  what  a  witness  states  is  within  his  know- 
ledge, and  that  his  knowledge  was  derived  from  proper  sources :  /Va^ 
son  V.  Wheel&^f  55  N.  H. 
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{Conduded  from  p.  659.) 

9.  A  contract  to  corwet/  good-will  is  valid  in  laWj  but  cannot  be 
enforced  in  equity  otherwise  than  by  injunction^  on  account  of  the 
inadequacy  of  means  at  the  disposal  of  a  court  of  equity. 

(a)  In  Bunn  y.  Chiy^  4  East  190,  the  Lord  Chancellor  sent 
the  following  case  into  the  King's  Bench  for  the  opinion  of  the 
court :  Carpenter,  Hn  attorney  and  solicitor,  entered  into  articles  of 
agreement  under  seal  with  £unn  and  Ouy^  who  were  also  attorneys 
and  solicitors,  in  consideration  of  certain  sums  of  money,  &c.,  to 
relinquish  and  make  over  all  benefit  and  advantage  of  his  practice 
and  business  to  them,  upon  certain  conditions  therein  expressed,  so 
far  as  respected  his  business  in  London  and  one  hundred  and  fifty 
miles  from  thence ;  that  he  would  endeavor  by  all  means  in  his 
power  to  influeuce  his  clients  to  become  the  clients  of  Bunn  and 
Guyy  and  that  he  would  also  permit  Bunn  and  Guy  to  practice  as 
attorneys,  under  the  style  and  firm  of  Carpenter,  Bunn  ^  Ghiyj 
for  two  years  if  necessary ;  that  he  would  claim  no  share  in  the 
profits,  but  that  he  should  be  indemnified  against  all  losses  and 
risks  to  arise  therefrom,  and  that  Carpenter  was  to  have  nothing 
to  do  with  the  conduct  of  the  business.  A  large  part  of  the  money 
due  to  Carpenter  remained  unpaid,  and  the  question  was  whether 
such  contract  were  good  in  law,  so  that  Carpenter  could  recover  in 
an  action  against  Bunn  and  O^y.  It  was  argued,  that  the  permis- 
sion by  Carpenter  to  Bunn  and  Guy  to  use  his  name  avoided  the 
contract,  as  contrary  to  the  principles  of  public  policy.  The  con- 
tract was  compared  to  a  marriage  brokage  bond;  Lord  Ellen* 
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BOROUGH,  interrupting,  said :  "  It  will  hardly  be  disputed  with 
you  that  if  there  be  anything  contrary  to  the  policy  of  the  law  in 
this  contract,  it  will  avoid  it ;  but  show  that  that  is  the  case  here." 
It  was  also  said  that  a  permission  to  another  to  use  an  attorney's 
name  in  business  is  contrary  to  his  duty  as  an  officer  of  the  court. 
Lord  Ellenbo ROUGH  called  attention  to  the  fact  that  in  this  case 
the  permission  was  only  to  practise  under  the  firm  of  Carpenter^ 
Bunn  ^  Guy^  and  not  an  authority  to  the  latter  to  use  Carpenter  % 
name  as  an  attorney  in  courts  and  that  a  party  could  not  plead  in 
the  name  of  the  firm.  Again,  it  was  said  that  the  agreement  by 
Carpenter  to  recommend  his  clients  to  Bunn  and  Guy  was  contrary 
to  morality.  The  representation  must  necessarily  be  a  false  one, 
or  at  least  there  would  be  a  temptation  to  represent  falsely.  Lord 
Ellenborouqh,  interrupting,  said  :  "  Must  it  not  be  understood 
that  the  recommendation  was  to  be  made  upon  the  assumption  that 
Bunn  and  Guy  continued  worthy  of  it,  and  if  they  had  not,  would 
it  not  have  absolved  Carpenter  from  his  undertaking  to  recommend 
them?"  The  court  considered  the  case  and  certified  their  opinion 
to  the  Lord  Chancellor  to  the  effect  that  the  contract  or  agreement 
was  good  in  law,  so  that  Carpenter  could  recover  the  money  there- 
in mentioned  in  an  action  against  the  said  Bunn  and  Guy. 

[b)  In  Bozon  v.  Farlow,  1  Mer.  459,  the  bill  asked  for  specific 
performance  of  an  agreement  between  plaintiff  and  defendant,  by 
which  the  former  agreed  to  sell  the  latter  his  business  of  attorney 
in  consideration  of  a  certain  sum  of  money,  &c.  The  fixtures  of 
Bozon's  office  were  to  be  taken  by  Farlow  at  a  valuation,  and  the 
latter  might  purchase  the  lease.  The  case  was  argued  by  Sir 
Samuel  Romilly  for  plaintiff  and  Mr.  Fonblanque  for  defendant. 
The  Master  of  the  Rolls,  Sir  William  Grant,  said .-  *  *  *  «  My 
principal  doubt,  however,  has  been,  whether,  supposing  all  his 
other  objections  to  be  surmounted,  this  is  an  agreement  which  a 
court  of  equity  can  carry  into  execution.  *  *  ♦  The  business  of 
an  attorney  consists  in  his  being  employed  by  others,  from  the  con- 
fidence which  they  repose  in  his  skill  and  integrity.  In  what  way, 
then,  is  the  court  to  decree  the  transfer  of  such  a  business.  What 
is  it  that  I  am  to  direct  Mr.  Bozon  to  do  towards  the  fulfilment 
of  his  part  of  the  contract  ?  The  court  must  be  able  to  prescribe 
to  both  parties  what  it  is  that  they  are  reciprocally  to  perform. 
The  very  ground  on  which  the  jurisdiction  of  a  court  of  equity  in 
decreeing  a  specific  performance  is  founded,  is,  that  it  is  able  to  gite 
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possession  of  the  very  thing  which  is  the  subject  of  the  agreement, 
and  which  a  court  of  law  cannot  do.  But  when  I  order  Mr. 
Farloio  to  pay  his  3075Z.,  in  what  way  am  I  to  proceed  in  order 
to  put  him  in  possession  of  Mr.  Bozons  business  ? 

"  In  the  case  of  Bunn  ^  Gut/,  there  was  no  occasion  to  consider 
whether  the  agreement  could  be  specifically  performed,  the  only 
question  was,  whether  there  was  a  legal  consideration  for  the  secu- 
rities that  had  been  actually  executed."  [The  conditions  of  the 
agreement  in  Bunn  v.  Guy  were  then  mentioned.]  "  The  Lord 
Chancellor  doubted  not  only  the  propriety,  but  the  legality  of  some 
of  those  conditions  ;  and  although  it  was  ultimately  determined 
that  they  were  not  illegal,  I  think  that  he  would  hardly  have  de- 
creed them  to  be  specifically  executed.  *  *  *  I  am  not  called 
upon  to  determine  whether  this  is  a  void  agreement ;  but  I  think 
that  it  is  an  agreement  which  a  court  of  equity  is  not  able  to  carry 
into  execution,  and  that  the  bill  must  be  dismissed.*'  It  seems 
that  this  decision  proceeded  on  the  ground  of  the  inability  of  a 
court  of  equity  to  enforce  the  agreement  specifically,  rather  than 
upon  the  invalidity  of  the  conditions,  and  if  Mr.  Bozon  had  sued 
Farloio  in  a  court  of  law,  there  is  no  reason  to  suppose  that  the 
decision  oi  Bunn  v.  Guy  would  not  have  been  followed. 

In  Baxter  v.  Conolly,  1  J.  &  W.  580,  Lord  Eldon  says :  "  The 
court  certainly  will  not  execute  a  contract  for  the  sale  of  good-will ; 
at  the  same  time,  it  will  not  enjoin  against  any  proceeding  at  law, 
under  such  an  agreement.  Suppose,  for  instance,  there  is  a  con- 
tract for  the  good-will  of  a  shop,  it  cannot  be  conveyed,  and  the 
court  would  say,  go  and  make  what  you  can  of  it  at  law  ;  if  you 
can  recover,  very  well,  we  won't  prevent  you ;  if  you  cannot,  very 
well  again,  we  won't  assist  you." 

In  Candler  v.  Candler,  Jacob  225,  Henry  Candler,  the  eldest 
son  of  an  attorney,  covenanted  with  his  mother,  in  consideration 
of  love  and  affection  and  that  she  and  the  family  would  use  their 
influence  to  retain  his  father's  connections,  to  carry  on  the  busi- 
ness of  an  attorney  and  to  account  with  her  for  a  moiety  of  the 
net  profits,  in  consideration  of  which  she  was  to  supply  him  with 
money  sufficient  to  carry  on  the  business.  The  mother  having 
died,  this  bill  was  filed  by  the  younger  children,  for  an  account  of 
her  estate  and  an  account  of  a  moiety  of  the  profits  and  a  receiver. 
The  Lord  Chancellor  (Eldon)  allowed  the  appointment  of  a  re- 
ceiver.    There  is  a  statute  in  force  against  any  person  not  duly 
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qualified  acting  or  practising  in  the  oflSce  of  any  attorney.  Lord 
Eldon  inclined  to  think  that  this  statute  had  not  been  violated, 
and  that  the  agreement  was  a  good  one.  '^  I  should  state/'  said 
he,  ''  that  this  statute,  if  the  construction  be  such  as  was  contended 
for,  has  been  violated  over  and  over  again,  and  by  the  best  men 
in  the  profession.  *  ♦  I  have  thought  that,  consistently  with  the 
policy  of  the  law,  agreements  could  not  be  made  by  which  they 
contract  to  recommend  those  who  succeed  them.  I  doubted 
whether  professional  men  could  be  recommended,  not  for  skill  and 
knowledge  in  their  profession,  but  for  a  sum  of  money  paid  and 
advanced.  I  knew  that  this  would  rip  up  many  transactions,  and 
I  was  happy  that  the  Court  of  King's  Bench  {Bunn  v.  G^wy, 
supra)y  was  of  a  different  opinion,  though  I  never  could  entirely 
reconcile  myself  to  this  doctrine." 

In  Hx  parte  Thomas,  12  M.,  D.  &  DeG.  294,  it  was  held  that 
the  good-will  of  a  bankrupt's  trade,  so  far  as  it  is  hcaly  passed  to 
his  assignees  as  against  his  administrators. 

In  Dakin  v.  Cope^  2  Russ.  170,  a  decree  was  made  by  the 
Chancellor  (Eldon)  against  the  defendant  for  the  sum  he  had  con- 
tracted to  pay  for  a  leasehold  public  house,  license  and  the  good- 
will of  the  business. 

In  Whittaker  v.  Rowe,  3  Beav.  383,  Lord  Langdale,  M.  R., 
granted  an  injunction  restraining  the  defendant  from  practising  as 
an  attorney,  &c.,  for  the  space  of  twenty  years  in  Great  Britain. 
Defendant' had  sold' his  business  of  an  attorney  to  plaintiff. 

Lord  Langdale  said :  ''  I  confess  there  is  something  in  all 
contracts  of  this  nature  of  which  I  have  entertained  some  doubt 
Where  clients  rely  on  the  professional  skill  and  knowledge  of  the 
individual  they  have  long  employed,  I  have  some  doubt  as  to  the 
policy  of  sanctioning  the  purchase  of  their  recommendation  of  the 
clients  to  other  persons.  I  perfectly  recollect  a  case  in  which  the 
professional  practice  of  one  physician  had  been  sold  to  another, 
wherein  the  policy  permitting  such  arrangements  was  the  subject 
of  great  discussion  and  consideration.  It  is  not,  however,  for  me 
to  act  upon  any  doubts  I  may  entertain  of  that  nature,  because 
agreements  of  this  description  have  been  too  often  sanctioned  to 
be  now  questioned."  And  at  p.  893,  "With  respect  to  the  validity 
of  the  agreement,  it  is  not  now  made  a  question  whether  attorneys 
and  solicitors  can  lawfully  agree  to  secure  their  clients  to  the 
attorneys  and  solicitors  who  succeed  them  in  business." 

In  Thornhuryy.  Bevill^  1  Y.  &  C,  C.  654,  plaintiff,  an  attorney* 
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had  agreed  to  allow  defendant  to  use  his  name  and  carry  on  his 
business  under  the  firm  of  Thomhury^  Bevill,  V.  C.  Shadwell 
said :  ^*-  Notwithstanding  the  case  of  Bunn  v.  Guy,  from  which  I 
do  not  mean  to  express  dissent,  decided  as  it  was  by  judges  of  high 
authority,  I  am  not  prepared  to  say  that  it  is  fit  that  a  court  of 
equity*  should  enforce  an  agreement  between  two  solicitors,  that 
one  on  retiring  from  the  business  shall  permit  the  other  to  carry 
on  the  business  in  his  name.  Whether  such  an  agreement  be  or 
be  not  within  the  strict  policy  of  the  law  it  may  be  doubtful  whether 
this  court  ought  to  assist  it."  The  decision  did  not,  however,  rest 
on  this  ground. 

In  Coslake  v.  Till,  1  Russ.  876,  the  question  whether  the  court 
would  enforce  performance  of  a  contract  for  a  subject-matter  .of 
which  the  good-will  formed  the  principal  portion,  was  considered  to 
be  doubtful  by  Lord  Gifford,  M.  R. 

In  Harrison  v.  Gardner,  2  Mad.  198,  it  was  held,  by  Sir  Thomas 
Plumer,  V.  C,  that  where  the  good-will  of  a  business  had  been 
sold  by  defendant  to  plaintiff  on  an  understanding  not  put  down  in 
the  agreement  that  the  defendant  should  not  set  up  again  in  the 
neighborhood,  an  injunction  would  be  granted  to  prevent  his  doing 
80  on  parol  evidence  of  the  understanding. 

In  Shackle  v.  Baker,  14  Ves.  468,  the  Lord  Chancellor  (Eldon) 
said  that  where  there  is  an  undertaking  upon  the  sale  of  the  good- 
will of  a  trade  not  to  carry  on  the  same  business  and  to  use  the 
best  endeavors  to  assist  the  purchaser,  the  remedy  for  a  breach  by 
enticing  the  customers  of  plaintiff  was  by  an  action  of  covenant,  or 
issue  quantum  damnificatu%,  and  refused  an  injunction.  See  on  this 
point,  Williams  v.  Williams,  2  Swan.  253  and  Smith  v.  Fromont,  2 
Swan.  330.  In  Scott  v.  Mackintosh,  1  Ves.  &  Beam.  503,  Lord 
Eldon  said  that  the  measure  of  damages  for  a  breach  of  covenant 
on  the  sale  of  the  good-will  of  a  trade,  to  make  it  as  profitable  as 
possible,  was  not  the  actual  profit  made  if  title  to  more  can  be 
established  through  the  default  of  the  vendor. 

In  Senter  v.  Davis,  38  Cal.  450,  a  bill  in  equity  was  brought 
by  the  plaintiff  averring  that  there  was  a.  general  custom  in  the 
newspaper  trade  for  the  publishers  of  newspapers  to  sell  to  carriers 
the  exclusive  right  of  furnishing  their  paper  to  all  subscribers  resid- 
ing in  a  designated  quarter.  The  carrier  supplied  the  paper  at  a 
rate  higher  than  that  at  which  he  bought  it,  and  the  above-men- 
tioned privilege,  called  a  "  route,''  was  regarded  as  the  exclusive 
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property  of  the  carrier  to  whom  it  had  been  sold,  and  transferable 
by  hira  at  pleasure,  provided  the  transferree  cared  properly  for  the 
"  route  '*  and  was  unobjectionable  to  the  publisher  of  the  paper. 
Plaintiff  then  averred  that  an  agreement  for  the  sale  of  a  "route" 
of  the  Daily  Bee  newspaper,  in  Sacramento  had  been  made  with 
him  by  the  defendant,  that  he  had  been  put  into  possession  of  the 
"  route,*'  and  afterwards  turned  out  of  the  same  by  defendant,  who 
refused  to  give  a  bill  of  sale  according  to  the  contract.  The  court 
was  asked  to  decree  specific  performance  of  the  contract,  if  the 
plaintiff  were  by  the  rules  of  equity  entitled  thereto,  if  not  damages 
at  law  for  a  breach  of  the  contract.  The  Supreme  Court  reversed 
the  decision  of  the  court  below  decreeing  specific  performance,  on 
the  ground  that  the  plaintiflF  had  not  shown  that  his  remetiy  at 
law  was  not  adequate,  but  saying  that  if  facts  had  been  stated 
from  which  it  would  appear  that  a  non-fulfilment  of  the  contract 
would  result  in  losses  exceeding  the  mere  market  value  of  the  privi- 
lege, or  that  the  profits  of  the  *'  route"  in  question  were  so  uncer- 
tain as  to  be  incapable  of  ascertainment  by  jury  the  court  would 
decree  specific  performance. 

In  Cruesa  v.  Fessler,  39  Cal.  336,  the  court  said  that  the  good- 
will of  a  business  might  form  the  subject  of  a  contract  of  sale  ;  that 
a  misrepresentation  knowingly  made  by  the  vendor  of  the  good- 
will as  to  the  value  thereof,  and  relied  upon  by  an  ignorant 
vendee,  was  fraudulent;  and  that  the  contract  might  on  that  ground 
be  rescinded. 

10.  As  to  the  effect  of  bankruptcy  on  good-wilh 

In  Ex  parte  Thomas,  12  M.,  D.  &  DeG.  294,  it  was  said  that 
there  might  be  a  good-will,  like  that  of  an  inn,  which  so  far  as  it 
was  personaly  remained  with  the  bankrupt,  notwithstanding  his 
bankruptcy,  and  did  not  pass  to  the  assignee,  for  it  was  a  pover 
which  could  not  be  exercised  by  assignees.  It  was  implied  that 
where  the  good-will  was  local  it  would  pass  to  the  assignee.  In 
this  case  no  order  was  made  regarding  the  disposition  of  money 
received  by  the  assignee  for  the  sale  of  the  good-will  of  a  hotel 
which  had  been  sold  as  the  property  of  the  bankrupts. 

In  Cruttwell  v.  Lye,  17  Ves.  335,  the  assignees  in  bankruptcy 
of  defendant  sold  by  auction  his  carrying  business  and  good-will  of 
the  trade  as  part  of  assets  of  the  bankrupt. 

A  receiver  may  be  directed  to  carry  on  a  business  under  the 
direction  of  the  court  until  a  sale  be  effected,  where  it  is  necessary 
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to  preserve  the  goofl-will  of  the  business :  Martin  v.  Van  Schaick 
^  BlooJgood^  4  Paige  479. 

1\.  If  a  name  he  valuable^  another  person  of  the  same  name 
will  be  restrained  from  using  it  though  it  be  his  own,  where  there 
is  uncontradicted  evidence  showing  that  the  name  was  fraudulently 
used  for  the  purpose  of  taking  advantage  of  the  acquired  repu- 
tation of  another. 

Badgers  V.  Nowill,  6  Hare  325,  and  3  DeG.,  M.  &  G.  614 ; 
Hollotvay  V.  Ilolloway,  13  Beav.  209 ;  Burgess  v.  Burgess,  3 
DeG.,  M,  &  G.  896;  Taylor  v.  Taylor,  23  L.  J.  CL  255;  Bent 
V.  Turpin,  2  J.  &  II.  139;  Churton  v.  Douglas,  John.  174; 
Sykes  v.  Sykes,  3  B.  &  C.  541 ;  Fott  v.  Lee,  13  Ir.  Eq.  490. 
Change  of  name  and  setting  up  business  in  the  neighborhood  of 
a  person  who  has  carried  on  the  same  business  under  the  assumed 
name  is  evidence  of  fraud:  Burgess  v.  Burgess,  3  DeG.,  M.  &  G. 
896;  Croft  v.  Day,  7  Beav.  84;  Fonthorn  v.  Reynolds,  12  L.  T. 
N.  S.  75.  In  Croft  v.  Day,  the  firm  of  Day  ^  Martin,  97  High 
Holhom^  had  carried  on  a  manufactory  of  blacking.  The  exe- 
cutors of  the  survivor  continued  the  business  under  the  same  name. 
A  person  of  the  name  of  Day  obtained  from  one  Martin  authority 
to  use  the  latter*s  name  and  set  up  the  same  business  at  90}  Hoi- 
born  Hill,  and  sold  blacking  from  that  place  as  of  the  manufacture 
of  Day  tf  3Iartin,  90}  Holborn  Hill ;  their  bottles  and  labels 
bore  a  general  resemblance  to  those  of  plaintiffs.  He  was  re- 
strained by  injunction. 

In  Lee  v.  Haley,  Law  Rep.  5  Ch.  App.  164,  the  defendant  who 
had  been  the  manager  of  the  plaintiffs,  a  coal  company  in  Pall  Mall, 
trading  under  the  name  of  The  Guinea  Coal  Company,  set  up  a 
rival  business,  afterwards  removed  to  Pall  Mall,  under  the  name  of 
The  Pall  Mall  Guinea  Coal  Company,  Many  customers  of  the 
plaintiffs  were  misled  by  the  name  and  induced  to  buy  coal  of  the 
defendant,  confounding  his  establishment  with  that  of  the  plain- 
tiffs. Defendant  alleged  that  the  plaintiffs  had  no  exclusive  right 
to  the  name  Guinea  Coal  Company,  which  was  used  by  a  number 
of  other  companies  in  London.  Held,  on  appeal  by  Lord  Justice 
GiFFARD,  that  an  injunction  against  the  use  of  the  name  in  Pall 
Mall,  assumed  by  the  defendant  or  any  other  imitation  of  the 
name  used  by  the  plaintiffs,  leading  the  public  to  believe  that  the 
business  carried  on  by  the  defendant  was  the  same  as  that  of  the 
plaintiff,  had  been  properly  granted  by  V.  C.  Malins.     "  I  quite 
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agree,"  said  the  Lord  Justice,  "that  they  have  no  property  in 
the  name,  but  the  principle  upon  which  the  cases  on  this  subject 
proceed  is,  not  that  there  is  property  in  the  word,  but  that  it  is 
a  fraud  on  a  person  who  has  established  a  trade  and  carries  it  oil 
under  a  given  name,  that  some  other  person  should  assume  the 
same  name,  or  the  same  name  with  a  slight  alteration,  in  such  a 
way  as  to  induce  persons  to  deal  with  him  in  the  belief  that  they 
are  dealing  with  the  person  who  has  given  a  reputation  to  the 
name." 

12.-4  trader  will  he  restrained  from  representing  himself  as  in 
business  with  or  the  successor  of  another.  Harper  v.  Pearson^  3 
L.  T.  N.  S.  447 ;  Edgington  v.  Edgington,  11  L.  T.  N.  S.  299, 
and  cases,  supra. 

13.  A  publisher  or  author  has  a  similar  property  in  the  title  of 
his  work  or  in  his  own  name  as  applied  thereto  that  a  trader  has 
in  a  trade-mark,  A  court  of  equity  will  enjoin  against  such  con- 
duct as  will  damage  him.  Hogg  v.  Kirby^  8  Ves.  215 ;  Lord 
Byron  v.  Johnston,  2  Mer.  29 ;  Keene  v.  Harris^  cited  in  2  Ves. 
342 ;  Seeley  v.  Fisher^  11  Sim.  582 ;  Spottiswoode  v.  Clark,  2  Ph. 
154;  Prowett  v.  Mortimer^  2  Jur.  N.  S.  414  ;  Clement  v.  Mad- 
dick,  1  Giff.  98 ;  .Chappell  v.  Sheard,  2  K.  &  J.  167 ;  Chappell 
v.  Davidson,  2  K.  &  J.  123,  8  DeG.,  M.  &  S.  1 ;  Ingram  v.  Stiff, 
5  Jur.  N.  S.  947 ;  Maxwell  v.  Hogg,  Law  Rep.  2  Ch.  App.  307. 

14.  Where  the  title  of  plaintiff  in  the  good- will  or  trade-mark 
is  denied  by  the  defendant,  the  title  must  generally  be  established 
at  law,  before  an  injunction  will  issue. 

(a)  In  Motley  v.  Downman,  3  Myl.  &  Cr.  1,  the  right  to  use 
the  letters  M.  C.  as  a  trade-mark  was  called  in  question ;  Lord 
CoTTENHAM,  Chancellor,  said:  ".The  court,  when  it  interferes  in 
cases  of  this  sort,  is  exercising  a  jurisdiction  over  legal  rights; 
and  although,  sometimes,  in  a  very  strong  case,  it  interferes,  in 
the  first  instance  by  injunction,  yet,  in  a  general  way,  it  puts  the 
party  upon  asserting  his  right  by  trying  it  in  an  action  at  law. 
•  If  it  does  not  do  that,  it  permits  the  plaintiff,  notwithstanding  the 
suit  in  equity,  to  bring  an  action.  In  both  cases,  the  court  is  only 
acting  in  aid  of,  and  is  only  ancillary  to,  the  legal  right.  I  can 
hardly  conceive  a  case,  in  which  the  court  will  at  once  interfere 
by  injunction  and  prevent  defendant  from  disputing  the  plaintiff's 
legal  title." 

In  Bacon  v.  Jones,  4  Myl.  &  Cr.  433,  the  same  Chancellor 
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said:  "When  the  application  is  for  an  interlocutory  injunction, 
several  courses  are  open :  the  court  may  at  once  grant  the  injunction, 
9implicitery  without  more,  a  course  which,  though  perfectly  com- 
petent to  the  court,  is  not  very  likely  to  be  taken  where  the  de 
fendant  raises  a  question  as  to  the  validity  of  the  plaintifTs  title ; 
or  it  may  follow  the  more  usual,  and,  as  I  apprehend,  more  whole- 
some practice  in  such  a  case,  of  either  granting  an  injunction,  and 
at  the  same  time  directing  the  plaintiff  to  proceed  to  establish  his 
legal  title,  or  of  requiring  him  first  to  establish  his  title  at  law,  and 
suspending  the  grant  of  the  injunction  until  the  result  of  the  legal 
investigation  had  been  ascertained,  the  defendant  in  the  meantime 
keeping  an  account.  Which  of  these  several  cases  ought  to  be  taken 
must  depend  entirely  upon  the  discretion  of  the  court,  according 
to  the  case  made."     See  also  Modgers  v.  Nowtll,  6  Hare  825. 

Sir  John  RoWb  Acty  25  &  26  Vict.  c.  42,  provides  that, 
"  In  all  cases  in  which  any  relief  or  remedy  within  the  jurisdiction 
of  the  Courts  of  Chancery,  is  or  shall  be  sought  in  any  cause  or 
matter  instituted  or  pending  in  either  of  the  said  courts,  and 
whether  the  title  to  such  relief  or  remedy  be  or  be  not  incident 
to  or  dependent  upon  a  legal  right,  every  question  of  law  or  fact, 
cognisable  in  a  court  of  common  law,  on  the  determination  of 
which  the  title  to  such  relief  or  remedy  depend,  shall  be  deter- 
mined by  or  before  the  same  court."  The  act  further  provides 
that  when  it  shall  appear  to  the  court  that  any  question  of  fact 
may  be  more  conveniently  tried  by  a  jury,  the  court  may  direct 
an  issue.  The  practice  in  England  has  in  consequence  of  this 
act,  become  similar  to  that  in  this  country,  where  in  similar  cases, 
the  facts  are  ascertained  by  evidence  taken  before  an  examiner  or 
master. 

In  Partridge  v.  Menck,  2  Barb.  Ch.  R.  101,  the  Chancellor 
(Walworth)  says,  "  in  cases  of  doubt  the  court  should  not  grant 
or  sustain  an  injunction  until  the  cause  is  heard  upon  pleadings 
and  proofs  or  until  the  complainant  has  established  his  right  by  an 
action  at  law.  But  if  the  court  sees  that  the  complainant's  trade- 
marks are  simulated  in  such  a  manner  as  probably  to  deceive  his 
customers,  or  the  patrons  of  his  trade  or  business,  the  piracy  should 
be  checked  at  once  by  injunction." 

15.    Words  puhlici  juris  are  the  property  of  all^  and  their  use 

will  not  be  enjoined  against  for  the  benefit  of  the  first  person  who 

has  employed  them,  except  in  cases  of  fraud. 
Vol.  XXIIL— 91 
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In  Ford  v.  Foster^  27  Law  Times  Rep.,  N.  S.  219,  one  of  the 
questions  was  whether  the  word  ^^  FJureka,'*  as  applied  to  a  shirt, 
was  publici  juri8,  heldj  that  it  was  not.  So  the  words  " BoUon9 
L.  L,"  as  applied  to  whiskey,  was  restrained  against  on  accoant 
of  its  similarity  with  "  Kinahans  L.  i."  ;  Kinahan  v.  Bolton^  \t 
Ir.  Ch.  R.  75.  So  of  the  word  "  Anatolia^'  as  applied  to  liqnorice ' 
McAndrews  v.  Bassett^  10  Jur.  N.  S.  540 ;  "  Onondaga  Akron 
Cement  or  Water  Lime"  was  enjoined  against  at  the  suit  of  one 
who  sold  his  products  as  ^' Akron  Cement  or  Akron  Water  Lime/ 
Alvord  V.  Newman^  49  Barb.  588.  But  if  defendants  had  manu- 
factured their  goods  at  Akron^  aemble^  that  they  would  have  been 
permitted  the  use  of  the  name  by  Strong,  J.,  in  Delaware  ^  Hudson 
Canal  Co.  v.  Clarkj  13  Wall  311.  See  also  Seixo  v.  Provezande^ 
Law  Rep.  1  Ch.  App.  192.  In  Delaware  ^  Hudson  Canal  Co^ 
V.  Clark^  Mr.  Justice  Strong  said  that  such  expressions  as 
^^Pennsylvania  Wheat,''  ^^ Kentucky  Hemp/  "  Virginia  To- 
bacco'' or  "  Sea  Island  Cotton/  are  publici  juris,  and  their  use 
would  not  be  enjoined  against.  In  the  same  case  an  injunction 
against  the  use  of  the  words  "  Lackawanna  Coal "  was  refused. 
See  Colladay  v.  Baird,  4  Philadelphia  Rep.  139. 

In  Phalon  v.  Wright,  5  Philadelphia  Rep.  464,  the  court  refused 
under  the  circumstances  of  the  case  to  enjoin  defendants  from  using 
the  label  "  Wright's  Extract  of  Night  Blooming  Cereus/  complain- 
ant's mark  being  "  Phalon's  Extract,  ^c,"  1st.  On  the  ground 
that  the  name  of  a  flower  was  publici  juris,  2d.  That  there  was 
no  close  imitation  in  appearance  between  the  labels. 

A  curious  case  was  recently  decided  by  the  Supreme  Court  of 
Pennsylvania  {Glendon  Iron  Co,  v.  Uhler,  13  Am.  Law  Reg.  543). 
Plaintiffs  had  adopted  the  word  "  Olendon"  and  used  it  in  connec- 
tion with  iron  manufactured  by  them  as  a  trade-mark.  Glendon 
was  afterwards  incorporated  as  a  town,  and  defendants  living  there 
adopted  the  word  and  applied  it  to  iron  manufactured  by  them. 
An  injunction  was  refused  on  the  ground  that  names  of  towns  were 
publici  juris.  See  the  cases  cited,  and  the  severe  note  of  Mr. 
Rowland  Cox,  who  places  the  intervention  of  the  courts  upon  the 
ground  of  property  not  of  fraud. 

The  case  of  Hirst  v.  Denham,  Law  Rep.  14  Eq.  642  (1872), 
certainly  militates  against  the  view  advanced  in  the  last  quoted  case. 
There  V.  C.  Bacon  quoted  an  injunction  against  the  use  by  defend- 
ants of  the  names,  "  Turin,"  "  Sefton,"  "  Leopold"  and  "  Liver- 
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pool,"  to  describe  any  cloths  sold  by  them,  also  from  selling  cloth 
under  those  names,  and  from  affixing  to  any  cloth  manufactured  or 
sold  by  them,  any  ticket  being  similar  to  the  ticket  used  by  the 
plaintiff,  &c.  The  defence  was  (1)  that  the  names  merely  described 
the  patterns  of  the  manufacture  in  which  no  exclusive  property  on 
the  part  of  the  plaintiff  was  claimed.  (2)  That  the  names  became 
publici  juris.  (3)  That  as  defendants  were  by  the  custom  of  the 
trade  as  well  as  by  law  entitled  to  use  the  patterns,  they  were  also 
entitled  to  use  the  names  by  which  those  patterns  were  designated. 
(4)  Any  intention  to  imitate  the  tickets  of  plaintiff,  or  of  injuring 
him  in  his  trade  was  denied.  The  averment  in  (1)  was  admitted. 
There  was  some  conflict  of  testimony  in  regard  to  (4).  The  court 
said  that  all  the  cases  established,  both  in  common  law  and  in 
equity,  that  where  a  manufacturer  had  produced  an  article  of  mer- 
chandise, calling  it  by  a  particular  name  and  vending  it  with  a 
particular  mark,  he  acquired  an  exclusive  right  to  the  use  of  such 
name  and  mark,  and  was  entitled  to  prevent  others  from  using  such 
names  and  marks  in  connection  with  articles  of  a  similar  appearance. 
^^  I  am  of  opinion  that  the  plaintiff  has  established  such  a  right 
to  the  exclusive  use  of  the  names  by  which,  and  the  tickets  with 
which  he  has  for  years  past  sold  his  goods ;  that  the  defendants 
cannot  be  permitted  further  to  use  those  names  or  tickets." 

In  Radde  v.  Norman^  Law  Rep.  14  Eq.  348,  V.  C.  Wickens 
granted  an  injunction  against  the  use  by  the  defendant  of  the  words 
Ijeopoldsalt,  LeopoldsTiall^  or  any  colorable  imitation  of  the  latter 
in  connection  with  kainit  brought  into  the  market  by  them.  In 
1859  the  Ducal  government  of  Anhalt  had  discovered  at  Leo- 
poldshall^  in  the  territory  of  the  duchy, amine  containing  kainit. 
Plaintiff's  vendor  obtained  the  exclusive  right  of  exporting  genuine 
kainit  over  the  sea.  Defendants  in  1872  issued  a  circular  headed 
"  Kainit  [^Leopoldsalt],*'  advertised  its  sale,  and  in  answer  to  let- 
ters requesting  samples,  &c.,  of  ^^  Leopoldshall  Kainit,"  sent  sam- 
ples of  the  article  advertised  and  sold  by  them.  Plaintiffs  averred 
that  the  kainit  sold  by  defendants  was  not  genuine.  This  was 
denied  by  the  latter,  who  declared  that  they  had  bought  it  in  the 
market  (which  they  had  a  right  to  do)  as  genuine  Leopoldshall 
kainit  and  as  coming  from  the  ducal  mines  in  Anhalt,  They 
also  pleaded  their  ignorance  of  the  German  language  as  having 
caused  the  misspelling  of  the  word  Leopoldshall.  The  court  said 
that  the  plaintiffs  had  established  a  primd  facie  case  to  treat  the 
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word  Leopoldshally  as  denoting  in  England  the  article  imported 
by  plaintiffs,  that  if  defendants  had  shown  that  they  had  bought 
their  kainit  believing  it  to  be  from  LeopolcUhall^  or  if  it  bad 
really  come  from  that  place,  they  would  have  been  in  a  very  differ- 
ent position.  He  considered  the  case,  therefore  as  one  in  which 
the  plaintiffs  had  est&hVished  primd  facie  a  title  to  the  exclusive 
use  of  the  word  Leopoldshall,  when  applied  to  kainit,  as  a  trade- 
mark. The  word  Leopoldshall  was  stated  to  be  the  name  of  a 
mine,  but  designated  the  locality. 

16.  Instances  of  personal  good-tvilL 

In  Succession  of  Jean  Joume^  21  La.  Ann.  391,  it  appears 
that  in  New  Orleans  the  public  market-stalls  are  leased  out  by  the 
city  through  an  officer  callM  the  "/arwer;"  that  there  exists  a 
custom  of  transferring  by  consent  generally  of  the  farmer,  the 
use  of  market-stalls,  and  with  that  transfer  the  lessee  of  the  stall 
sells  its  good-will,  which  is  that  run  of  custom  which  the  trans- 
ferror has  attained  from  the  patronage  of  his  friends  and  the  repu- 
tation he  has  acquired.  It  was  held  that  the  tutrix  (corresponding 
to  administratrix)  was  chargeable  on  her  inventory  with  the  sum 
for  which,  after  her  husband's  death,  the  good-will  of  his  stall  had 
been  sold.  This  decides  the  point  that  the  good-will  of  such  a 
stall  is  not  local,  and  cannot  be  reconciled  with  the  doctrine  in 
Elliott's  Appeal^  60  Penna.  St.  Rep.  161  (decided  the  same  year, 
1869),  *'that  the  good-will  of  an  inn  or  tavern  is  local,  and  does 
not  exist  independently  of  the  house  in  which  it  is  kept.'*  All 
that  the  latter  case  decides  is  that  the  administratrix  is  not  bound 
to  account  for  the  good- will  of  a  tavern  formerly  owned  and  occu- 
pied by  the  decedent  (her  husband),  but  which  had  been  conveyed 
to  her  and  had  become  her  separate  property. 

In  England  v.  Downs^  6  Beav.  269,  a  widow  who  carried 
on  the  business  of  a  licensed  victualler  on  leased  premises,  as- 
signed all  her  goods,  stock  in  trade,  &;c.,  but  without  mentioning 
the  good-will,  on  trust  prior  to  her  second  marriage.  Held,  by 
Lord  RoMiLLY,  M.  R.,  that  the  good-will  of  the  business,  which 
was  sold  after  her  death,  passed  by  the  deed  of  assignment  as  in- 
cident to  the  stock  and  license,  and  not  to  the  husband  with  the 
premises. 

In  Morris  v.  Moss^  25  L.  J.  N.  S.  194,  the  facts  were  these: 
Ralph  Wareing  was  possessed  of  a  leasehold  house  in  St.  Anns 
Square,  Manchester.     He  married  in  1825,  from  which  time  he 
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carried  on  the  business  of  a  mercer  with  his  wife,  part  of  the  time 
in  St,  Ann's  Square.  By  his  will,  after  certain  devises,  &c.,  the 
real  estate  was  devised  in  remainder  to  the  right  heirs  of  the  tes- 
tator. A  bill  was  filed  by  one  of  the  co-heiresses- at-law  of 
Wareing,  asking  for  a  general  administration  of  his  estate,  and 
also  that  the  good-will  of  the  business  in  St.  Anne's  Square  should 
be  sold  and  the  proceeds  secured  for  the  beneficiaries  under  the 
will.  It  appeared  that  Eleanor  Wareing,  before  she  married  the 
testator,  had  carried  on  the  business  of  a  milliner  and  dress- 
making, and  continued  to  do  this  after  her  marriage,  independently 
of  her  husband,  who  merely  kept  the  books.  At  the  time  of 
^^  Wareing's  death  the  business  of  dressmaking  had  been  carried 
on  for  some  years  on  the  premises  in  St.  Anns  Square^  under  the 
name  of  Ellen  Wareing.  The  success  of  the  business  was  inde- 
pendent of  location.  Mrs.  Wareing  continued  the  business  after 
her  husband's  death,  and  finally  sold  the  good-will  for  a  consider- 
able sum.  Held,  by  Lord  Romilly,  M.  R.,  that  the  good-will  of 
the  dressmaking  business  belonged  to  the. widow,  as  she  could  not 
have  been  prevented  after  the  death  of  her  husband  from  carrying 
on  the  business.  Ic  is  to  be  noticed  that  in  this  case  Mrs.  Ware- 
ing retired  from  the  business  ou  selling  the  good-will,  and  that  it 
would  probably  have  had  but  little  if  any  value  if  she  had  con- 
tinued to  pursue  the  business.  A.  S.  Biddle. 
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The  rale  whereby  a  servant  is  precluded  from  indemnity  against  injury  caused 
by  the  negligence  of  a  fellow-servant,  only  extends  to  the  ordinary  employment  of 
the  servant.  If  the  servant  is  ordered  by  a  superior  servant  to  do  a  dangerous 
act  out  of  his  ordinary  course,  whereby  he  suffers  damage,  the  master  will  be  respon- 
sible. 

Case  for  damages  resulting  from  an  accident  to  plaintiff  while 
in  the  employment  of  defendant. 

Plaintiff  was  employed  as  a  fireman  to  tend  the  fire  in  an  engine 
in  the  defendants'  mill.  At  the  trial  evidence  was  offered  tending 
to  show  that  when  employed  he  was  given  to  understand  he  was 
to  obey  the  orders  of  the  engineer.  The  engineer  called  on  him 
to  assist  in  throwing  on  a  belt,  which  was  used  to  operate  the 
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pump  which  filled  the  boiler,  and  in  doing  this  he  suflfered  the 
injury  complained  of. 

He  had  several  times  before  been  called  on  to  do  the  same  thing, 
but  there  Avas  evidence  that  at  this  time  there  was  a  peculiar 
danger,  from  the  condition  of  the  belt  and  the  speed  of  the  ma- 
chinery. 

The  opinion  of  the  court  was  delivered  by 

Potter,  J. — The  defendants  claimed  that  they  were  not  liable : 
1st.  Because  the  engineer  and  plaintiff  were  fellow-servants,  and 
there  was  no  evidence  that  the  engineer  was  an  incompetent 
person. 

2.  That  there  was  a  belt-fixer,  or  person  especially  employed 
to  fix  the  belts  in  the  mill,  and  that  it  was  not  the  business  of  the 
engineer  or  within  his  department. 

The  first  objection  is  that  the  judge  charged  that  if  the  engineer 
was  the  plaintiff's  superior,  and  had  a  right  to  give  orders  in  his 
department  which  the  plaintiff  was  instructed  to  obey,  the  case 
would  not  come  within  the  principle  regulating  liability  of  employer 
in  case  of  negligence  of  a  fellow-servant;  and  the  superior  must 
in  this  regard  be  looked  upon  as  representing  the  employer,  and 
if  the  employer  would  have  been  liable  if  the  orders  had  been  given 
directly  by  him,  he  would  be  liable  if  they  were  thus  indirectly 
given  through  the  engineer. 

It  is  objected,  secondly,  that,  by  way  of  illustration,  the  judge 
referred  to  the  case  of  a  farmer  setting  a  servant  to  clean  a  well : 
if  the  well  was  in  ordinary  order,  the  laborer  could  judge  of  the 
danger  as  well  as  the  employer,  but  if  the  well  was  so  defectively 
built  as  to  be  peculiarly  dangerous,  and  the  employer  gave  no 
warning  of  it,  he  might  be  liable  in  case  of  accident. 

And  the  judge  further  said  that  if  this  fireman  was  suddenly 
called  on  to  perforin  a  dangerous  service,  not  strictly  within  the 
line  of  his  duty  and  requiring  peculiar  skill,  there  would  be  no  pre- 
sumption that  he  knew  the  risks  of  it :  and  if  so,  he  should  not 
have  been  directed  to  do  it  without  information  of  the  nature  of 
the  service  and  risk. 

Thirdly :  It  is  objected  that  the  judge  refused  to  charge  the 
jury  that  there  was  no  cause  of  action  set  forth  in  the  plaintifiTs 
declaration. 

And  fourthly :  The  defendants'  counsel  requested  the  judge  to 
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charge  that  if  there  was  a  regular  belt-fixer,  and  the  plaintiff  knew 
it,  and  he  was  employed  merely  as  a  fireman,  then  if  the  engineer 
gave  him  an  order  to  shift  the  belt,  it  would  be  out  of  the  line  of 
his  duty,  and  the  defendants  would  not  be  liable. 

But  the  judge  charged  that  if  he  was  instructed  not  to  obey  the 
engineer  out  of  the  line  of  his  employment,  and  he  chose  to  do  so, 
he  could  not  hold  the  defendants  liable ;  but  that  there  was  no 
evidence  that  he  was  so  instructed,  but  so  far  as  the  evidence  went 
it  was  the  other  way,  and  that  in  the  absence  of  such  instructions 
the  engineer  would  be  authorized  to  call  upon  any  one  under  him 
in  another  capacity  to  assist  (the  engineer)  in  any  matter  within 
his  (the  engineer's)  department :  and  if  he  did,  the  defendants 
would  be  liable,  even  if  there  was  another  person  who  might  more 
properly  be  called  upon ;  but  that  if  the  throwing  on  and  oflf 
of  the  belts  was  not  within  the  engineer's  department  but  was  con- 
fined by  the  corporation  to  a  belt-fixer,. the  defendants  would  not  be 
liable. 

We  have  been  referred  to  decided  cases,  showing  the  general  rule 
that  the  master  is  not  responsible  to  a  servant  for  injuries  resulting 
from  the  negligence  of  a  fellow-servant  employed  in  the  same  gen- 
eral business.  And  the  rule  is  the  same  if  the  servants  are  engaged 
in  different  departments. 

So  also  if  the  negligent  servant  was  in  a  superior  station,  pro- 
vided the  fact  of  such  superiority  is  not  an  element  in  causing  the 
injury,  i.  e.,  if  the  injury  might  as  well  have  happened  if  he  had 
not  been  superior. 

So  also  if  the  person  injured  was  subject  to  and  at  the  time 
obeying  the  orders  of  the  superior  negligent  servant,  the  master 
would  not  necessarily  be  liable  if  the  injured  person  was  at  the 
time  acting  under  the  superior  in  a  branch  of  business  for  which 
he  was  specially  employed  and  the  risks  and  dangers  of  which  he 
may  be  presumed  to  be  acquainted  with.  In  such  a  case  his 
knowledge  of  the  danger  would  be  considered  in  estimating  the 
degree  of  care  he  should  use  to  avoid  it. 

These  rules  however  are  subject  to  certain  well  understood  ex- 
ceptions growing  out  of  the  duty  of  the  master  to  select  proper 
servants  and  provide  proper  machinery. 

In  the  present  case  the  jury  were  told  substantially  and  we 
think  rightly,  that  if  the  fireman  although  employed  only  for  a 
fireman,  was  placed  under  the  orders  of  the  engineer  and  was  by 
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him  suddenly  called  upon  to  assist  in  throwing  on  a  belt,  out  of 
his  own  sphere,  but  within  the  sphere  of  duty  of  the  engineer, 
and  was  thus  subjected  to  a  risk  with  which  he  was  not  acquainted, 
or  to  a  peculiar  and  greater  risk  at  that  time,  and  of  which  he 
was  not  informed  or  cautioned,  then  the  defendants  would  be 
liable. 

And  we  think  the  jury  were  rightly  told  that  if  the  fireman  was 
placed  under  the  engineer  as  his  superior,  and  this  superior  had  a 
right  to  give  orders  in  his  department,  the  case  did  not  come 
within  the  principle  regulating  liability  in  cases  of  fellow-servants, 
and  that  the  engineer  must  be  looked  upon  as  representing  the 
employer. 

If  the  person  here  injured  had  been  an  inferior  servant  and  had 
been  injured  by  the  negligence  of  a  superior  servant  in  the  same 
department,  e.  g.,  if  he  had  been  placed  under  a  superior  fireman 
by  whose  neglect  he  had  been  injured,  the  case  would  have  been 
different.  And  it  might  then  be  argued  that  he  must  have  known 
and  calculated  the  risks  of  such  employment. 

In  the  present  case  the  fireman  was  not  injured  while  working 
in  his  own  particular  department,  but  was  injured  by  the  neglect 
of  a  superior  whose  department  was  more  extensive,  including  his 
(the  fire)  as  a  part  of  it.  The  engineer  not  only  had  a  delegated 
authority  or  control,  but  it  was  the  exercise  of  this  delegated  au- 
thority which  was  the  cause  of  the  injury. 

And  there  were  several  points  in  the  present  case,  such  as  die 
being  suddenly  called  upon,  and  the  want  of  opportunity  to  ex- 
amine and  estimate  the  danger,  which  have  in  the  reported  cases 
been  allowed  considerable  weight  in  deciding  upon  the  question  of 
liability. 

The  third  exception  was  not  relied  upon  in  argument,  and  as  to 
the  fourth  we  think  the  charge  correct. 

We  think  therefore  the  exceptions  cannot  be  sustained  and  the 
motion  for  new  trial  is  denied. 


The  foregoing  opinion,  upon  a  most 
embarrassing  question,  will  not  fail  to 
commend  itself  to  all  lowers  of  justice. 
But  from  that  large  class  of  the  pro- 
fession who,  from  habit  or  education, 
look  first  for  symmetrj,  and  then  for 
justice,  it  may  possibly  encounter  some 
distrust,  but  is  neyertheless  sound,  we 


believe.  There  is,  in  our  judgment,  no 
topic  of  the  common  law  more  beset 
with  doubt  and  perple  ^  ity  than  this  one, 
of  the  exact  responsibility  of  the  master 
for  injuries  to  his  senrant,  through 
some  act  of  a  fellow-seryant,  or  some 
defect  of  machinery  unknown  to  the 
master.    If  the  fellow-servant,  through 
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whose  act  the  damage  accrues  is  incom- 
petent, to  the  knowledge  of  the  master, 
and  not  understood  to  be  so  by  the  other 
servants,  or  if  he  was  employed  without 
proper  precaution,  and  proved  incom* 
petent,  whereby  a  fellow-servant  suffers 
damage,  or  if  the  servant  is  injured,  in 
consequence  of  acting  under  the  di- 
rection of  a  servant  of  superior  grade, 
and  in  some  department  out  of  the  gene- 
ral employment  of  the  servant  thus  in- 
jured, the  cases  seem  to  agree  the 
master  is  responsible.  Railway  v.  Jack- 
ton,  55  111.  492,  where  a  freight  brake- 
man  was  thrown  from  the  train  and 
killed,  in  attempting  to  descend  a  ladder, 
which  proved  defective,  in  obedience 
to  the  order  of  his  superior,  in  order  to 
change  a  switch,  a  matter  not  within 
the  range  of  his  ordinary  employment. 
But  if  the  loss  of  life  had  accrued,  in 
consequence  of  the  train  running  off  the 
track,  by  reason  of  the  displacement  of 
the  switch,  it  would  have  been  a  case 
within  the  ordinary  range  of  the  duty 
of  a  fellow-servant,  and  there  could 
have  been  no  recovery  against  the  mas- 
ter :  Tinney  v.  Railway,  62  Barb.  218. 
And  Huddleston  v.  L*  M.  Skipf  106 
Mass.  282,  is  a  case  of  the  same  class 
with  Railway  v.  Jackxon,  supra.  There 
are  other  cases  of  the  same  character : 
Front  y.  Union  Pacific  Railway ,  11  Am. 
Law  Reg.  N.  S.  101  ;  Chicago  Railway 
V.  Harney,  28  Ind.  23.  So  also  if  one 
is  injured  through  defects  in  the  engine 
he  is  put  to  drive,  of  which  he  had  no 
knowledge,  the  master  will  be  held  res- 
ponsible :  Evant  y.  Fitckburg  Railway, 
111  Mass.  142;  Columbus  ^  C.  Rail- 
way v.  Arnold,  31  Ind.  174. 

So  that  the  present  rule  seems  to  be, 
that  the  servant  is  only  excluded  from 
obtaining  compensation  of  the  master, 
for  such  damage  accruing  through  the 


neglect  of  fellow-servants,  or  defects 
of  machinery,  as  arose  in  the  regular 
cause  of  his  employment,  and  where 
there  was  nothing  to  mislead  him  as  to 
the  true  nature  of  the  perils  by  which 
he  was  surrounded.  As  to  these  or- 
dinary and  constant  perils,  by  which 
all  servants  will  be  beset,  in  all  em- 
ployments, and  which  it  is  impossible 
eflfectually  to  guard  against,  by  any 
reasonable  and  ordinary  degree  of  vigi- 
lance  on  the  part  of  the  master,  it  is 
deemed  more  reasonable,  and  a  better 
policy,  that  the  servant  should  run  his 
own  risk.  Such  position  will  afford 
motive  for  greater  diligence  and  watch- 
fulness on  the  part  of  the  servant,  and 
will,  at  the  same  time,  prompt  him  to 
exercise  proper  watchfulness  over  his 
fellow-servants,  to  secure  both  compe- 
tency and  faithfulness  on  their  part« 
These  seem  to  be  the  only  grounds  upon 
which  any  such  exceptional  rule,  as  the 
one  we  are  considering,  can  be  justified, 
and  there  seems  no  good  reason  to  ex- 
tend such  an  exceptional  rule  beyond 
the  requirements  of  the  principle  of 
policy  upon  which  it  is  founded.  Most 
of  the  cases  will  be  found  in  the  chapter 
which  we  have  devoted  to  the  subject, 
in  oar  Railways,  vol.  1,  pp.  543,  ei 
seq,,  §  131.  There  are  some  very  ex- 
treme cases  to  which  we  need  not  refer. 
In  Railway  v.  Harrison,  48  Miss.  112, 
the  conductor  compelled  a  mere  stranger 
boy,  standing  by,  to  uncouple  the  cars, 
whereby  he  suffered  damage,  and  the 
recovery  against  the  master  was  denied. 
And  the  mere  fact  that  the  servant  acts 
under  the  orders  of  his  superior  will 
not,  commonly,  render  the  master  res- 
ponsible :  FalUunn  v.  England,  L.  R, 
2  Q.  B.  33.  See  also  Railway  v. 
Drowneyt  17  Ohio  N.  S.  147. 

I.  F.  B. 
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Supreme  Court  of  Tennessee. 

WILLIAM  JOHNSON  et  al.  ».  NEWTON  HACKER. 

A  special  act  of  the  legislature,  giving  time  to  a  particalar  tax  collector  to  coI< 
lect  and  account  for  the  taxes,  operates  to  release  his  sureties. 

Bill  in  equity.  Complainants  were  sureties  of  David  Fry,  as 
tax  collector  for  Greene  county.  On  the  26th  of  April  1866,  the 
legislature  passed  an  act  allowing  Fry  the  further  time  of  six 
months  to  collect  and  account  for  the  taxes.  The  question  raiseil 
by  the  bill  was  whether  this  extension  of  time  to  the  tax  collector 
released  his  sureties? 

The  opinion  of  the  court  was  delivered  by 

Nicholson,  C.  J. — As  between  individuals,  it  is  well  settled  that 
whenever  the  right  of  the  principal  to  sue  is,  for  the  time,  gone, 
80  that  if  he  sued,  the  principal  debtor  could  set  up  the  contract 
against  him  successfully  as  a  defence,  then  he  can  equally  set  up  the 
defence  against  the  surety  claiming  to  be  substituted  to  the  creditor's 
right.  This  makes  it  necessary  that  it  should  be  a  binding  and 
obligatory  contract,  capable  of  being  enforced.  A  mere  gratuitous 
indulgence,  or  promise  of  indulgence,  being  nudum  pactum^  nor 
capable  of  enforcement,  has  no  such  effect :  9  Yerg.  32 ;  3  Hum. 
412.  It  is  insisted  that  upon  these  principles  the  sureties  of  Fry 
were  not  released  by  the  extension  of  time  given  to  him  by  the 
legislature,  because  the  sureties  had  the  right,  notwithstanding  the 
legislative  act  giving  time,  to  pay  the  debt  and  sue  the  principal 
debtor.  But  could  the  sureties  sue  the  principal  successfully? 
Would  not  the  legislative  act  of  indulgence  preclude  the  sureties 
from  collecting  the  debt  from  the  principal  debtor  ?  This  must 
depend  upon,  the  legal  effect  of  the  legislative  act.  If  it  has  the 
force  and  effect  to  protect  the  principal  debtor  against  suit  by  the 
state,  then  of  course  it  would  protect  the  principal  debtor  from 
suit  by  his  sureties.  The  Attorney-General  says  that  "  a  private 
act  to  give  indulgence  to  a  state  debtor  is  not  in  the  nature  of  a 
partial  law,  but  a  mere  business  direction.  Legislation  of  a  general 
character,  for  the  government  of  the  people,  is  essentially  different 
from  laws  to  administer  the  revenue.  The  one  must  needs  be  gen- 
eral for  the  protection  of  the  people ;  the  other  must  needs  be 
applied  to  the  particular  case,  and  be,  in  many  instances,  restricted 
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to  one  case,  one  payment,  &c.,  And  further :  "  Then  a  par- 
ticular law  giving  indulgence  must  be  construed  as  a  law  touching  the 
oflScers  of  the  state — those  whom  she  has  a  right  to  control  by 
partial  laws — not  to  a  particular  man  or  men,  whom  she  has  no 
right  to  direct,  except  by  general  laws,"  In  another  part  of  his 
argument  the  Attorney-General,  after  stating  that  the  state  is  not 
bound  by  a  voluntary  direction  given  to  its  oflScers,  says :  '*  It  is 
only  directory  to  the  oflScers  of  the  state.  They  are  precluded 
from  suit ;  the  surety  is  not."  We  understand  from  all  this  that 
the  Attorney-General  concedes  that  the  act  giving  time  to  Fry  may 
be  valid  as  a  business  direction ;  that  it  operates  upon  the  oflScers 
of  the  state  whose  business  it  is  to  collect  the  revenue ;  that  these 
oflScers  are  precluded  from  suing  by  the. act  giving  indulgence.  But 
he  insists  that  the  state  itself  is  not  bound  not  to  sue,  and  hence 
there  was  no  suspension  of  her  right.  It  results,  if  this  argument 
is  sound,  that  the  legislature  precluded  the  Comptroller  and 
Attorney-General  from  suing  Fry  during  the  time  of  indulgence 
given,  but  yet  his  sureties  were  not  thereby  prevented  from  suing 
him,  or  compelling  the  state  to  sue  him,  notwithstanding  the  act 
giving  time.  It  is  scarcely  necessary  for  us  to  say,  that  the  sureties 
could  not  prosecute  a  suit  against  the  state  to  compel  her  to  sue 
the  principal  debtor.  This  would  be  a  violation  of  the  familiar 
principle,  that  the  sovereign  can  only  be  sued  with  his  consent. 
Then,  could  the  sureties  pay  the  debt  and  sue  the  principal 
debtor  ?  The  legislature  had  protected  the  principal  debtor  from 
suit,  by  forbidding  the  Comptroller  and  Attorney- General  and 
Circuit  Judge  to  enforce  collection  by  suit.  It  is  conceded  by  the 
Attorney-General  that  this  prohibition  is  binding  on  the  oflScers 
of  the  state.  The  state  operates  alone  through  its  oflScers.  If 
their  hands  are  tied  by  a  valid  legislative  act,  we  are  unable  to 
understand  how  the  sureties  are  to  proceed  to  sue,  and  collect  by 
suit  from  their  principal  debtor,  a  debt  which  the  state  has  forbid- 
den her  own  oflScers  to  collect  from  him  by  suit.  We  understand 
that  on  the  subject  of  revenue  the  sovereignty  of  the  state  is  repre- 
sented by  the  legislature,  and  a  legislative  act  is  passed  which  forbids 
the  oflScers  of  the  state  to  sue  the  debtor  of  the  state.  This  oper- 
ates necessarily  to  protect  the  debtor  from  suit,  as  well  by  the  sure- 
ties as  by  the  oflScers  of  the  state.  It  is  true  the  state,  through 
the  legislature,  may  repeal  the  act  of  indulgence,  but  until  such 
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repeal  it  is  binding,  and  the  state  is  incapable  of  enforcing  the 
debt,  except  through  the  repeal  of  the  act  by  the  legislature. 
Until  such  repeal,  the  suspension  of  the  right  to  sue  is  complete, 
and  the  sureties  can  have  no  remedy,  either  against  the  state  or 
the  principal  debtor. 

If  follows  that  the  legislative  indulgence  given  to  Fry,  as  it  iras 
not  repealed,  operated  to  discharge  his  sureties.  It  follows  that 
the  Chancellor's  decree  overruling  the  demurrer  was  correct,  and 
is  affirmed  with  costs.     The  cause  will  be  remanded. 

McFarland,  J.,  dissented. 


The  important  quostion  in  regard  to 
the  continued  responsibility  of  the  sure- 
ty, where  further  time  is  given  to  the 
principal,  is,  how  far  the  responsibility  of 
the  surety  is  thereby  altered  or  modified. 
It  is,  perhaps,  not  important  whether  as 
a  question  of  fact  to  bo  determined  by 
the  jury,  his  position  is  thereby  rendered 
essentially  worse  or  not.  The  surety 
is  entitled  to  stand  upon  the  yery  terms 
of  bis  contract,  and  may  insist  he  will 
not  be  thrown  upon  any  other,  even 
where  a  jury  might  regard  them  as  no 
more  hazardous  or  onerous.  The  obli- 
gation of  suretyship  is  unquestionably 
one  sir ictissimi  juris f  and  the  surety  may 
insist  it 'shall  not  be  changed  in  one 
iota.  By  *'  changed"  we  mean  legally 
changed,  so  that  the  surety  cannot  en- 
force all  his  rights  in  the  matter,  both 
as  to  the  principal  debt  and  the  creditor, 
and  his  remedies  against  the  principal 
debtor  for  his  indemnity,  in  precisely 
the  same  manner  No  doubt  there  are 
many  merely  permissive  indulgences 
constantly  extended  to  the  principal 
debtor  by  the  creditor,  which  may  rery 
seriously  impair  the  ultimate  risk  of  the 
surety.  But  as  these  are  mere  omis- 
sions of  imperfect  duties  on  the  part  of 
the  creditor,  and  which  the  surety  is  not 
legally  bound  to  regard  in  bis  dealing 
with  the  matter,  he  cannot  object,  that 
his  actual  legal  position  is  thereby  af- 
fected. 


But  in  the  present  case  it  seems  very 
obvious  that  the  position  of  the  surety 
was  not  only  changed,  in  that  six 
months*  more  time  was  extended  to  the 
principal  debtor  in  which  to  perform 
his  duty,  but  the  risk  and  responsibility 
of  the  surety  was  clearly  thereby  pro- 
portionally enhanced.  If  the  principal 
debtor  thereby  legally  obtained  more 
time  to  perform  his  duty,  as  to  the  cred- 
itor, it  is  difficult  to  comprehend  how 
the  surety  could,  upon  any  fair  basis  of 
argument  or  construction,  be  justly  said 
to  be  in  precisely  the  same  position.  No 
doubt,  as  is  very  common  of  late,  the 
extension  of  time  might  hare  been  made 
subject  to  the  consent  of  the  surety,  or 
saving  all  rights  of  the  surety,  and  thas 
have  escaped  all  peril  of  releasing  the 
surety.  But  there  is  no  pretence  of 
anything  of  the  kind.  It  seems  to  os 
the  case  is  presented  with  great  fairness 
and  force  in  the  opinion  of  the  coart, 
and  we  need  not  refer  to  the  decided 
cases  upon  a  topic  so  familiar  to  the  pro- 
fession. They  are  given  in  detail  in  the 
argument  of  counsel,  but  we  have  not 
space  for  their  insertion  here.  We 
give  the  case  because  it  prescots  the 
question  of  the  obligation  of  suretyship, 
in  a  new  form,  and  one  which  the-pro 
fession  will  be  gUd  to  know  of. 

I.F.B. 
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Supreme  Court  of  Illinois. 

CHARLES  W.  PATTEN  o.  MARY  J.  PATTEN. 

In  a  chancery  cause  where  complex  and  intricate  acconnts  are  to  be  examined, 
they  should  be  referred  to  a  master  for  examination  and  re)  ort  before  decree,  and 
not  be  heard  in  court  except  upon  specific  exceptions  taken  thereto. 

The  separate  estate  of  the  wife  under  the  statute  is  a  legal  estate*  And  where 
such  estate  comes  to  the  hands  of  the  husband  and  is  used  by  him  with  her  consent, 
Che  relation  of  principal  and  agent  is  created,  and  she  may  compel  him  by  bill  to 
account  to  her  for  such  estate. 

If  the  husband  claim  the  income  of  such  estate  as  a  gift  from  the  wife,  the  burden 
is  upon  him  to  establish  his  claim  by  proof. 

Bill  filed  by  the  wife  to  compel  her  husband  to  account  for  and 
pay  over  all  money  coming  into  his  hands  out  of  her  separate 
estate,  and  not  properly  expended  for  the  benefit  thereof.  The 
parties  were  married  in  September  1864,  and  the  bill  was  filed  in 
March  1871.  A  decree  passed  against  the  husband  upon  which 
he  brought  this  writ  of  error. 

The  opinion  of  the  court  was  delivered  by 

McAllister,  J. — The  subject-matter  involves  transactions  run- 
ning through  many  years,  numerous  and  various,  constituting  com- 
plex and  intricate  accounts.  There  was  no  reference  to  a  master, 
and  we  are  called  upon  by  the  assignment  of  errors  to  re-examine 
those  accounts.  This  court  upon  the  nature  .of  the  matter  and  the 
authority  of  the  case  of  Duhourg  v.  United  States,  7  Peters  625, 
has  repeatedly  held  that  a  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  court  and  ought  always  to  be  referred 
to  a  master  to  be  examined  by  him  and  reported  in  order  to  a  final 
decree.  When  that  is  done  specific  exceptions  can  be  taken  which 
may  be  reviewed  in  this  court.  When  this  court  is  asked  upon 
appeal  or  error  to  re-examine  such  an  account  and  the  party  in 
whose  favor  the  decree  is  rendered,  had  thus  brought  it  into  court 
for  examination  without  reference  to  a  master,  the  decree  will  be 
reversed,  with  direction  to  have  the  reference  made,  as  was  done  in 
the  case  just  referred  to. 

Resides  the  objections  to  the  amount  found  by  the  decree,  the 
counsel  for  plaintiff  in  error  insists  that  because  these  parties  were 
living  together  as  husband  and  wife,  from  their  way  of  dealing 
there  arises  a  presumption  of  consent  on  her  part  to  the  appropria- 
non  of  her  income  and  proceeds  of  property  by  the  husband,  and 
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that  she  cannot  afterwards  recall  it.  The  case  of  Oatan  t.  Ridout, 
1  MacN.  &  G.  47,  is  cited  to  support  that  position.  There  is 
no  controversy  in  this  case  that  the  estate  out  of  which  the  money 
or  income  arose,  was  the  separate  estate  of  the  wife,  complainant 
below,  under  the  Married  Woman  Act  of  1861.  In  the  case  of 
Caton  V.  Midouty  the  estate  in  the  wife  was  an  equitable  one  under 
a  settlement  for  her  separate  use. 

We  endeavored  in  the  case  of  Cookaon  v.  Toole,  59  Ills.  615,  to 
point  out  some  of  the  distinctions  and  implications  arising  there- 
from, between  the  separate  estate  of  the  wife  as  the  creature  of 
equity,  and  that  existing  by  operation  of  the  statute  of  1861. 
There  seems,  upon  reflection,  to  be  one  distinction  between  the  two 
estates  and  their  incidents,  that  has  some  bearing  upon  the  ques- 
tion under  consideration.  Although  the  estate  of  a  married  woman 
under  a  settlement  for  her  separate  use,  was  recognised  and  main- 
tained in  equity  with  the  incidents  of  ownership,  yet  the  common- 
law  marital  rights  of  the  husband  co-existed.  At  law  the  being  of 
the  wife  became  by  the  marriage  incorporated  into,  and  consoli- 
dated with,  that  of  the  husband,  who  bad  the  absolute  right  to  all 
her  personal  property  in  possession,  to  her  choses  in  action  reduced 
to  possession  during  his  life,  and  to  the  rents,  issues  and  profits  of 
her  real  estate.  This  being  the  legal  aspect  of  the  relation,  she  of 
course  could  seek  no  remedy  for  deprivation  of  equitable  rights  ex- 
cept in  a  court  of  equity,  and  no  controversy  could  arise  in  that 
forum  between  husband  and  wife  in  respect  to  the  separate  estate 
of  the  latter  without  involving  more  or  less  conflict  between  the 
legal  rights  of  the  husband  and  the  equitable  right  of  the  wife,  the 
latter  being  without  efficiency  except  in  so  far  as  they  controlled 
and  held  in  subserviency  the  husband's  legal  rights. 

But  where  the  wife  has  a  separate  estate  within  the  purview  of 
the  statute,  the  case  is  entirely  different.  There,  as  between  her  and 
her  husband,  she  holds  an  absolute  legal  estate,  if  that  would  be 
the  character  of  it  in  a  feme  sole.  No  question  as  to  subordination 
to  the  common-law  rights  of  the  husband  can  arise.  For,  back- 
ward as  may  be  courts  or  the  profession  to  recognise  the  situation, 
those  rights  are  by  the  statute  swept  away  and  gone.  She  is  entitled 
to  own,  hold,  possess  and  enjoy  such  estate  precisely  as  if  she  were 
sole  and  unmarried ;  as  to  such  estate  and  her  relations  thereto, 
she  has  no  husband  ;  he  is  as  a  stranger  even  during  the  coverture. 
Now  it  seems  to  us  that  when  the  question  arises,  whether  by  the 
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fact  of  their  living  together  as  husband  and  wife  and  their  dealings, 
he  receiving  the  income  of  her  estate,  she  has  not  so  consented  as 
to  preclude  her  from  ever  recalling  it,  the  distinction  we  have  at- 
tempted to  point  out  becomes  essential ;  the  status  of  the  parties 
in  the  two  cases  being  so  materially  different. 

In  the  case  of  the  receipt  by  the  husband  of  the  wife's  income 
from  an  equitable  estate,  and  where  the  husband's  common-law 
rights  still  existed,  the  inquiry  need  go  little  beyond  the  mere 
question  whether  it  being  competent  for  her  to  do  so,  she  had  not 
waived  her  equitable  rights  in  favor  of  her  husband's  legal  rights  ; 
such  a  waiving,  relinquishment,  or  whatever  we  choose  to  call  it, 
being  inferred  from  rather  slight  circumstances.  The  case  of  (7a- 
tan  Y.  Ridouty  above  cited,  goes  upon  the  principle,  that  a  direc- 
tion by  the  wife  that  the  separate  income  which  she  would  other- 
vise  be  entitled  to  should  be  received  by  the  husband,  would  amount 
to  consent  on  her  part  that  he  might  receive  it,  and  if  he  once  got 
it  into  his  hands  with  her  consent,  then  it  became  his  money,  and 
she  could  never  recall  it.  The  fact  of  the  direction  to  receive.it 
might  also  be  inferred  from  circumstances,  the  principal  one  of 
which  was  that  the  parties  were  living  together  as  husband  and 
wife.  The  rule  is  thus  stated  by  an  American  author :  "  If  the  hus- 
band and  wife  live  together  and  the  husband  receives  from  the 
trustees  the  income  of  the  wife's  separate  estate,  the  wife  or  her  rep- 
resentatives cannot  claim  to  recover  from  the  husband  or  his  estate, 
more  than  one  year's  income.  Whether  one  year's  income  can  be 
recovered  or  not  is  a  matter  of  great  conflict  of  opinion  in  Eng- 
land. There  are  many  cases  which  hold  that  one  year's  income 
can  be  recovered,  and  as  many  that  it  cannot.  Mr.  Lewis  sayj9, 
that  the  better  opinion  is,  independent  of  authority,  that  the  wife 
can  recover  nothing ;  and  he  pertinently  asks  if  she  could  recover 
anything  of  the  trustees  on  the  ground  of  a  misapplication  of  the 
income.  The  principle  is,  that  the  court  presumes  the  consent  of 
the  wife  to  the  husband's  receipt  de  anno  in  annum^  and  the  wife^s 
assent  is  presumed  to  continue  until  revoked  by  something  ex- 
pressed or  implied  :"  Perry  on  Trusts,  sect.  665. 
•  It  is  readily  perceived  why  the  receipt  by  the  husband  under  the 
circumstances  ought  to  be  held  a  discharge  of  the  trustees  ;  but  the 
rule  that  the  mere  fact  of  the  husband  getting  the  wife's  separate 
income  into  his  possession  with  her  presumed  consent,  made  it  his 
property,  and  she  could  never  recall  it,  necessarily  springs  from 
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the  husband's  co-existing  common-law  rights,  because  in  other  rela- 
tions, the  one  receiving  it  by  direction  of  the  person  to  whom  it 
was  payable,  would,  in  the  absence  of  proof  showing  a  contrary 
purpose,  be  regarded  as  the  mere  agent  and  hold  it  for  the  true 
owner.  Where  the  estate  is  a  mere  equitable  one,  and  a  contest 
arises  between  the  wife  and  her  husband  in  regard  to  the  income  of 
such  estate  received  by  him,  the  question  necessarily  involves  more 
or  less  of  conflict  between  the  principles  of  equity  and  those  of  the 
common-law  pertaining  to  the  relation  of  husband  and  wife.  Such 
has  been  the  force  of  the  common  law,  that  in  the  results  of  all 
such  contests,  they  have  borne  some  indelible  impressions  of  its 
unbending  rigor. 

But,  as  before  said,  when  similar  questions  arise  between  husband 
and  wife,  and  her  estate  is  under  the  statute,  the  common-law 
rights  of  the  husband  in  respect  to  the  property  of  the  wife  can 
have  no  influence  whatever,  simply  because  the  statute  has  abro- 
gated them.  The  relations  of  the  parties  may  be  considered  with 
reference  to  the  weight  to  be  given  or  inference  drawn  from  their 
conduct  and  dealings  with  regard  to  her  separate  property.  In 
the  determination  of  a  claim  of  a  wife  upon  the  husband,  like  that 
here  involved,  it  is  indispensable  for  the  judicial  mind  to  become 
fully  conscious  of  the  change  wrought  by  the  statute,  and  that  hus- 
band and  wife,  as  respects  her  separate  estate,  stand  before  the  law 
as  strangers.  Hence  she  may,  as  has  been  repeatedly  decided  by 
this  court,  make  her  husband  her  agent  to  collect  debts  due  her ; 
to  receive  from  others  the  income  of  her  estate,  and  to  manage  and 
control  it,  in  her  name ;  and  under  this  principle  his  dealings  with 
it  will  be  presumptively  in  the  character  of  agent.  His  receipt  of 
proceeds  and  income  with  her  consent  will  be  in  that  character  and 
for  her,  and  they  will  not,  in  deference  to  marital  legal  rights, 
thereby  become  his  property.  If  the  husband  claim  such  .income 
as  a  gift  or  other  legal  transfer  thereof  by  the  wife  to  him,  the 
burden  is  upon  him  to  establish  his  claim  by  evidence.  In  no 
other  mode  of  treating  this  subject  can  the  intent  and  purpose  of 
the  statute  be  carried  into  effect. 

Under  the  doctrines  here  enunciated,  and  which  we  have  en- 
deavored to  establish  upon  principle  and  reason,  the  plaintiff  in 
error  has  failed  to  satisfy  us  that  his  wife  ever  intended  to  vest 
him  with  her  income  which  came  into  his  hands  principally  with 
her  assent.     His  Conduct  is  consistent  alone  with  the  theory  that 
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he  acted  as  her  agent,  and  as  such  received  the  moneys  in  question. 
She  testifies  to  his  promise  to  repay  her,  and  he  does  not  deny  it. 
He  says  as  a  witness  that  l}e  made  out  nearly  monthly  accounts 
for  her,  and  when  called  upon,  after  she  had  withdrawn  the  business 
from  him  to  make  out  a  final  account  he  readily  acquiesced,  made 
and  presented  one.  They  have  both  fully  recognised  the  relation 
of  principal  and  agent.  He  by  his  acts,  she  by  bringing  this  suit 
and  charging  him  as  such.  Such  being  the  case,  he,  like  other 
agents,  is  entitled  in  the  absence  of  special  contract  to  reasonable 
compensation  for  services  within  the  agency  and  on  behalf  of  such 
separate  estate.  This  claim  the  court  below  refused  to  recognise. 
We  think  that  was  error.  The  decree  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  refer  the  matters 
of  account  to  a  master,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


The  rules  of  the  common  Uw  which 
ignored  the  civil  existence  of  the  wife 
and  merged  it  with  all  her  rights  in 
that  of  the  husband,  are  fast  being  su- 
perseded in  the  American  states  by 
legislation,  and  judicial  decisions  based 
thereon.  From  the  first  legislation, 
the  tendency  has  been  in  the  direction 
of  the  entire  emancipation  of  the  wife 
from  the  control  of  the  husband  as  to 
her  separate  estate — to  make  marriage 
no  longer  operate  upon  the  property 
but  only  upon  the  person. 

Whatever  may  be  thought  of  the  pol- 
icy of  establishing  this  doctrine,  the 
course  of  legislation  and  decision  teach 
us  that  such  a  consummation  is  inevita- 
ble sooner  or  later  everywhere  in  this 
country  ;  the  sooner  therefore  it  becomes 
established,  the  sooner  wc  shall  be  re- 
lieved of  many  of  the  perplexing  ques- 
tions which  must  arise,  and  from  the 
uncertainty  which  must  constantly  be 
felt,  wherever  only  partial  property 
rights  are  accorded  by  the  statute  to  the 
wife,  leaving  an  open  field  for  contest 
between  the  equitable  rights  of  the  wife 
in  her  scpnrate  estate  upon  the  one  hand, 
and  the  common -law  rights  of  the  hus- 
band therein,  upon  the  other. 

The  statute  of  Illinois  under  which 
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the  principal  case  was  decided  in  sub- 
stance provides,  that  all  the  separate 
property  of  the  wife  owned  by  her  at 
the  time  of  the  marriage,  whether  real 
or  personal,  together  with  tliat  which 
she  may  acquire  in  good  faith,  during 
coverture  from  any  person  other  than 
her  husband,  shall  be  and  remain  dur- 
ing coverture  her.  sole  and  separate 
property,  and  be  held,  owned,  possessed 
and  enjoyed  by  her  the  same  as  though 
she  were  sole  and  unmarried,  and  not 
bo  subject  to  the  disposal,  control  or 
interference  of  her  husband,  nor  be  lia- 
ble for  his  debts.  This  statute  mav  be 
regarded  as  indicating  the  general 
scope  of  state  legislation  in  this  country 
v:ith  reference  to  making  the  separate 
property  of  the  wife  a  legal  estate  and 
placing  the  enjoyment  of  it  wholly  be- 
yond control  of  the  husband. 

Regarding  the  separate  property  of 
the  wife  as  a  legal  estate,  and  consider- 
ing that  henceforth  it  is  so  to  be  treated, 
much  of  the  equity  learning  pertaining 
to  the  separate  estates  of  married  women 
has  become  obsolete. 

The  cases  cited  below  illustrate  the 
doctrine  of  the  principal  case,  and  indi- 
cate the  current  of  modern  decisions 
upon  this  subject. 
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In  Illinois  the  court  bad  previoasly 
held  that  under  the  statute  cited,  a 
married  woman  may  institute  and  prose- 
cute a  suit  for  the  recovery  of  her  sepa- 
rate property  even  against  her  husband, 
should  he  unlawfully  interfere  with  it : 
Emerson  v.  Clayton,  32  111.  493 ;  Cook- 
son  V.  Toole,  59  Id.  515.  So  in  Penn- 
sylvania: Cumming' 8 Appeal,  II  Penna. 
St.  275  ;  Goodyear  v.  Rumhough,  13  Id. 
480  (although  the  general  language  in 
both  these  cases  must  be  taken  with 
caution,  having  been  greatly  modified 
by  subsequent  decisions).  Also  in  Mis- 
Missouri  :  King  v.  Mittalberger^  50  Mo. 
182  ;  Meyers  v.  Van  Wagoner,  56  Id. 
115. 

In  New  York  a  married  woman  is  at 
liberty  to  avail  herself  of  the  agency  of 
her  husband  in  the  management  of  her 
estate,  with  the  same  effect  as  if  they 
were  not  united  in  marriage  :  Owen  y. 
Cowly,  36  N.  Y.  600  ;  Voorhes  y.  Bone- 
steel,  16  Wallace  32. 

And  it  has  there  been  held  that  the 
marriage  of  a  female  mortgagee  with 
the  mortgagor  does  not  extinguish  her 
right  of  action  upon  the  mortgage : 
Power  v,  Lester,  23  N.  Y.  527. 

Also  that  an  action  may  be  main- 
tained by  the  wife  against  the  husband 
for  appropriating  to  his  use  her  money 
obtained  without  her  consent :  Whitney 
y.  Whitney,  49  Barbour  319. 

So  an  action  may  be  sustained  upon 
a  promissory  note  given  to  the  wife  by 
the  husband  before  marriage :  Wright 
V.  Wright,  54  N.  Y.  437.  And  it 
would  seem  to  be  settled  there,  that  a 
married  woman  may  sue  her  husband 
to  enforce  any  right  affecting  her  sepa- 
rate property  in  any  form  of  action,  and 
in  the  same  manner  that  she  might  sue 
any  stranger. 

In  Indiana  a  judgment  obtained  by 
the  wife  against  the  husband  before  the 
marriage  remains  the  separate  property 
of  the  wife,  and  she  may  enforce  its 


payment  by  execution  after  the  mar- 
riage :  Flenner  v.  Flenner,  29  Ind.  565. 
Nor  will  such  a  judgment  be  held  void 
in  Pennsylvania  because  of  the  legal 
unity  of  the  parties  :  Williams*  Appeal^ 
47  Penna.  St.  307. 

Such  judgments  cannot  be  collaterally 
assailed  on  any  other  ground  than  crime, 
malice  or  fraud  to  the  injury  of  the 
creditors  of  the  judgment  debtor  :  Sim- 
motis  V.  Thomas,  43  Miss.  31. 

In  Kansas  and  Iowa,  promissory 
notes  executed  by  the  husband  to  the 
wife,  for  money  borrowed  of  and  be- 
longing to  her  separate  estate,  are  valid 
and  binding  upon  the  husband,  and  may 
be  enforced  by  the  wife  against  him: 
Logan  v.  Hall,  19  Iowa  491  ;  Monroe  r. 
May,  9  Kansas  466. 

While  the  statutes  we  are  consideriog 
have  undoubtedly  abrogated  the  «>ni- 
mon-law  rule  that  the  wife  could  not 
give  an  estate  to  the  husband,  nor  the 
husband  to  the  wife,  based  upon  the 
idea  of  their  being  one  person,  yet  now, 
where  a  gift  between  them  is  insisted 
upon,  it  is  not  a  matter  of  presumption 
but  it  must  be  established  like  any 
other  fact  by  proof :  Bachman  v.  A'i7- 
linger,  55  Penna.  St.  414 ;  Bergey't 
Appeal,  60  Id.  408  ;  Young^s  Estate,  65 
Id.  1 01  ;  Campbell  y.  Campbell,  21 
Mich.  438. 

In  the  principal  case  the  liability  of 
the  husband  to  pay  interest  is  not  dis- 
cussed, but  upon  this  point  it  has  been 
held  that  where  the  husband  u:^es  his 
wife's  money  with  her  consent  for  the 
benefit  of  the  family,  without  any  agree- 
ment on  his  part  to  pay  interest  he  will 
not  as  a  general  rule  be  liable  therefor ; 
but  if  he  receives  the  money  for  her  use 
and  appropriates  it  to  his  own  use  with- 
out her  permission,  he  will  be  liable  to 
pay  interest:  Mellinger^s  Admr.  v. 
Bausman's  Trustee,  45  Penna.  St.  522; 
May  V.  May,  62  Id.  206. 

C»  II*  ^  • 


WEEKS  r.  BILLINGS.  789 

Supreme  Judicial  Court  of  New  Hampshire. 

WEEKS  p.  BILLINGS  and  Trustee. 

An  action  brought  by  a  citizen  of  New  Hampshire  against  another  citizen  of  the 
same  state,  as  principal  defendant,  and  a  corporation  organized  under  a  charter 
granted  by  the  legislature  of  another  state,  and  having  its  principal  place  of  busi- 
ness in  such  other  state,  as  trustee,  in  a  court  of  New  Hampshire,  cannot  be 
removed  as  to  such  trustee  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
tiict  of  New  Hampshire  upon  the  petition  of  such  corporation. 

Section  639  of  the  Revised  Statutes  of  the  United  States  does  not  apply  to  such 
au  action. 

This  was  an  action  against  Billings  as  defendant  and  the  ^tna 
Insurance  Company  as  trustee.  The  latter  filed  a  petition  to 
remove  the  cause  to  the  Federal  court,  as  follows :  ^^  The  ^tna 
Insurance  Company,  trustee  defendant  in  the  above  suit,  respect- 
fully represents,  that  it  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Connecticut,  having  its  principal  place  of 
business  in  Hartford,  in  said  state  of  Connecticut,  and  that  it  is 
a  citizen  of  the  state  of  Connecticut ;  that  the  plaintiff,  William 
B.  Weeks,  and  the  principal  defendant,  Henry  S.  Billings,  are 
represented  in  the  writ  as  citizens  of  and  residents  in  the  state  of 
New  Hampshire,  which  representation  your  petitioner  believes  to 
be  true  ;  that  the  amount  in  controversy  in  said  suit  exceeds  the 
sum  of  five  hundred  dollars,  exclusive  of  costs,  to  wit,  the  sum  of 
four  thousand  dollars ;  that  the  final  determination  of  the  contro- 
versy between  the  plaintiff  and  your  petitioner  can  be  had  without 
the  presence  in  court  of  the  principal  defendant :  Wherefore  your 
petitioner  prays  that  the  cause,  as  against  him,  may  be  removed 
to  the  next  Circuit  Court  of  the  United  States  for  the  district  of 
New  Hampshire,  for  trial  and  final  determination."  Signed  by 
the  president  of  the  corporation,  and  verified  by  oath. 

Also,  a  sufficient  bond  in  the  sum  of  one  thousand  dollars,  to 
enter  and  prosecute  said  suit,  &c.,  in  the  Federal  court.  But  no 
other  paper  was  filed  or  presented  to  the  court.  The  plaintiff  and 
principal  defendant  both  object  to  the  removal  of  the  cause. 

The  questions  arising  on  said  petition  were  transferred  to  this 
court. 

S.  C.  Eastman^  for  the  trustee,  cited  14  Stat,  at  Large  of  TJ.  S. 
306  (Act  of  1866);  Case  of  the  Sewing  Machine  Companies^  18 
Wall.  578 ;  Wallace  v.  Blanchard,  3  N.  H.  398 ;  Ingraham  v. 
Alcock,  14  N.  H.  243;  Morrison  v.  Baker,  50  N.  H.  629. 
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Bingham  <f  Mitchell^  for  the  plaintiff,  cited  Gen.  Stats.,  ch.  230, 
sect.  40,  and  sect.  2 ;  Acts  of  Congress,  July  27th  1866,  and 
March  2d  1867 ;  Hubbard  v.  Northern  Railroad,  25  Vt.  715,  ar.d 
3  Blatchf.  84 ;  New  Orleans  v.  WinterB,  1  Wheat.  91 ;  Straw- 
bridge  V.  Curtis,  3  Cranch  267 ;  Bearddey  v.  Torry,  4  Wash. 
C.  C.  286;  Ward  v.  Horendo,  1  Paine  C.  C.  410;  WH$on  v. 
Blodgett,  4  McLean  363 ;  Bank  v.  Slocumb,  14  Pet.  60  ;  2  Ab- 
bott's U.  S.  Practice  38  ;  Hatch  v.  Railroad,  6  Blatchf.  C.  C.  105. 

Smith,  J. — Prior  to  the  enactment  by  Congress,  in  June  1874, 
of  the  Revised  Statutes  of  the  United  States,  there  were  three 
different  statutes  providing  for  the  removal  of  actions  from  a  state 
court  to  the  Circuit  Court  of  the  United  States :  the  first  wa^s  the 
Judiciary  Act  (so-called)  of  1789,  and  is  substantially  the  same  as 
the  first  clause  of  sect.  639  of  the  Revised  Statutes ;  the  second 
was  the  Removal  Act  of  July  27th  1866,  which  is  substantially 
the  same  as  the  second  clause  of  said  section ;  and  the  third  was 
the  Act  of  March  2d  1867,  expressed  in  the  title  to  be  in  amend- 
ment of  the  Act  of  1866,  and  is  substantially  the  same  as  the 
third  clause  of  said  section. 

At  the  argument  it  was  claimed  that  this  petition  was  brought 
under  the  Act  of  1866,  and  not  under  the  Act  of  1867,  which 
required  an  afiidavit  of  want  of  confidence  to  be  filed ;  also,  that 
all  the  defendants  be  citizens  of  a  different  state  from  that  of  the 
plaintiff.  See  Case  of  the  Sewing  Machine  Companies^  18  Wall. 
587,  decided  October  Term  1873. 

The  several  Acts  of  1789,  1866  and  1867,  although  in  force  at 
the  time  this  suit  was  brought  and  first  entered  in  court,  Iiaving 
been  repealed  by  the  enactment  of  the  Revised  Statutes  of  1874, 
we  are  to  look  to  those  statutes  for  the  rules  that  now  govern  the 
removal  of  suits  from  the  state  to  the  Federal  courts.  The  second 
clause  of  sect.  639  of  those  statutes  is  as  follows : — 

'^Second.  When  the  suit  is  against  an  alien  and  a  citizen  of  the  state  where  it 
is  brought,  or  is  by  a  citizen  of  such  state  against  a  citizen  of  the  same  and  a 
citizen  of  another  state,  it  may  be  so  remored  as  against  said  alien  or  citizen  of 
another  state,  upon  the  petition  of  such  defendant,  filed  at  any  time  before  the 
trial  or  final  hearing  of  the  cause,  if,  so  far  as  relates  to  him,  it  is  brought  for  the 
purpose  of  restraining  or  enjoining  him.  or  is  a  suit  in  which  there  can  be  a  final 
determination  of  the  controversy,  so  far  as  concerns  him,  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause.  But  such  removal  shuH  not  rske 
away  or  prejudice  the  right  of  the  plaintiff  to  proceed  at  the  same  time  with  the 
suit  in  the  state  court,  as  against  the  other  defendants.*' 
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The  only  question  for  our  consideration  is,  whether  the  trustee 
is  a  defendant  in  the  sense  in  which  the  word  is  used  in  this  stat- 
ute ;  and  if  so,  whether  the  principal  defendant  and  trustee  can 
be  severed  so  that  the  cause  may  proceed  in  the  state  court  against 
the  former,  and  in  the  Federal  court  against  the  latter  ;  and  it  is 
quite  clear  this  cannot  be  done.  Although  the  trustee  may  in 
some  sense  be  regarded  as  a  defendant,  and  the  question  of  his 
liability  be  tried  by  a  jury  or  by  the  court,  he  has,  nevertheless, 
never  been  regarded  by  the  courts  as  a  defendant  in  the  proper 
and  usual  sense  of  the  term,  and  in  common  parlance  is  known 
and  called  by  the  name  of  trustee,  while  his  alleged  creditor  is 
called  the  principal  defendant.  They  are  not  sued  in  the  same 
right,  and  are  not  answerable  to  the  plaintiff  in  the  same  manner. 
The  principal  is  sued  on  account  of  some  alleged  injury  which 
the  plaintiff  has  sustained  by  his  act  or  neglect.  But  as  between 
the  plaintiff  and  trustee  there  is  no  privity  of  contract,  or  other 
act  or  neglect  by  which  the  plaintiff  has  sustained  damage.  The 
property  and  credits  of  the  principal  defendant  in  his  hands  are 
attached,  and  he  is  summoned  to  show  cause  why  execution  should 
not  issue  against  him  for  the  damage  which  the  plaintiff  may 
recover  against  the  principal  defendant.  The  process  as  to  him  is 
rather  to  be  regarded  as  an  attachment  of  the  defendant's  property 
in  his  hands  ;  and  even  if  this  were  an  action  in  which  the  state 
and  Federal  courts  had  original  concurrent  jurisdiction  of  the  funds 
of  the  defendant  in  the  hands  of  the  trustee,  the  state  court  being 
the  one  before  whom  proceedings  were  first  had  and  whose  juris- 
diction first  attached,  would  retain  its  jurisdiction  to  the  exclusion 
of  the  other  court,  if  the  only  controversy  were  as  to  the  dispo- 
sition of  the  funds  so  attached:  Steams  v.  Steams,  16  Mass.  171. 

In  all  cases  of  concurrent  jurisdiction,  the  court  which  first  has 
possession  of  the  subject-matter  must  determine  it  exclusively : 
Smith  V.  Mclver,  9  Wheat.  532 ;  Tat/lor  v.  Carrt/l,  20  How.  583 ; 
Shelby  v.  Bacon,  10  Id.  56. 

The  only  ground  upon  which  execution  can  issue  against  the 
trustee  is,  that  the  plaintiff  shall  first  establish  his  claim  and  obtain 
judgment  against  the  principal  defendant.  Failing  to  do  this, 
there  is  nothing  left  of  the  action,  and  it  necessarily  abates  both 
as  to  the  defendant  and  the  trustee 

But  if  it  be  conceded  that  the  trustee  is  a  defendant  in  the  sense 
intended  in  the  statute  above  quoted,  it  is  plain  this  case  does  not 
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come  within  that  provision  of  the  statute  which  reqaires  that  the 
case  must  be  such  that  there  can  be  a  final  determination  of  the 
controversy  so  far  as  concerns  him  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause,  and  that  the  removal 
shall  not  prejudice  the  plaintiff's  right  to  proceed  at  the  same 
time  with  the  suit  in  the  state  court  as  against  the  other  defend- 
ants. Suppose  this  petition  were  granted,  and  the  action  removed, 
as  to  the  trustee,  to  the  Federal  court :  what  could  that  court  then 
do  with  it  ?  The  parties  there  would  be  the  plaintiff  and  trustee, 
but  no  principal  defendant.  Suppose  that  court  should  find  the 
trustee  chargeable  :  what  sort  of  judgment  could  it  render?  How 
could  it  know  whether  the  plaintiff  would  be  entitled  to  an  exe- 
cution against  the  trustee  in  the  absence  of  the  principal  defend- 
ant as  a  party  ?  How  would  it  know  whether  the  plaintiff  has 
any  claim  whatever  against  the  principal  ?  The  principal  not 
being  in  court,  no  judgment  can  be  rendered  against  him  in  the 
Federal  court,  and*  that  court  cannot  be  supposed  to  know  or 
inquire  what  judgment,  if  any,  the  state  court  had  rendered  against 
him.  It  is  absurd  to  say  the  judgment  of  the  state  court  may  be 
certified  to  the  Federal  court  so  as  to  lay  the  foundation  of  a  judg- 
ment in  that  court  against  the  trustee,  or  tbat  the  judgment  of  the 
Federal  court  may  be  certified  back  to  the  state  court  for  final  exe- 
cution. There  is  no  provision  of  the  statute  for  any  such  pro- 
ceedings, and  no  such  proceeding  was  ever  heard  of.  The  sever- 
ance of  the  parties,  if  once  made,  is  final,  and  is  fatal  to  the 
further  existence  of  the  suit  against  the  trustee.  The  Federal 
and  state  courts  are  as  distinct  as  the  courts  of  this  and  another 
state,  or  of  this  state  and  a  foreign  country,  and  there  cannot, 
from  the  very  nature  of  their  organization  under  different  juris- 
dictions, be  any  such  certifying  backwards  and  forwards  of  their 
judgments  and  proceedings. 

The  simple  statement  of  the  position  in  which  this  action  would 
be  placed  if  this  petition  were  granted  is  sufficient  to  show  the 
utter  impracticability  of  the  proposition. 

Gushing,  C.  J. — The  trustee  process  is  a  proceeding  under  the 
statute  law  of  New  Hampshire.  It  is  required  by  it  that  the 
trustee  should  remain  in  court  until  judgment  can  be  rendered 
against  the  debtor,  or,  as  he  is  called  in  the  statute,  the  defendant. 
By  Gen.  Stats.,  ch.  230,  sect  40,  "  When  judgment  is  recovered 
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by  the  plaintiff  against  the  defendant,  execution  in  favor  of  the 
plaintiff  may  be  issued  against  the  trustee  for  the  amount  for 
which  he  is  adjudged  chargeable,  as  for  his  own  debt,  not  exceed- 
ing the  amount  of  said  judgment  against  the  defendant,  and  against 
the  defendant  for  any  balance.''  There  is  no  provision  by  which 
the  proceeding  can  be  brought  to  a  close,  unless  the  trustee  and 
the  defendant  are  in  the  same  court :  E9ty  v.  FlanderB  ^  Trustee^ 
16  N.  H.  218.  The  conditions  of  the  statute  under  which  this 
suit  is  sought  to  be  removed  cannot  be  fulfilled,  and  therefore  my 
opinion  is  that  the  action  against  the  trustee  cannot  be  transferred. 

Lai>d,  J.,  concurred. 

Petition  denied. 


Supreme  Judicial  Court  qf  New  Hampshire. 
LAIRD  V,  CONN.  &  PASS.  RIVERS  RAILROAD. 

In  August  1872,  the  plaintiff,  a  citizen  of  New  Hampshire,  commenced  a  snit 
against  the  defendants,  a  Vermont  corporation,  which  was  entered  at  the  Septem- 
ber Term  of  the  Supreme  Judicial  Court.  In  March  1 874,  the  plaintiff,  in  good 
faith,  removed  to  and  became  a  citizen  of  Vermont.  At  the  September  Term, 
1874,  the  defendants  filed  a  petition,  &c.,  for  the  removal  of  the  cause  to  the  Cir« 
cuit  Court  of  the  United  States  for  New  Hampshire  under  the  Act  of  March  1867. 
Hdd^  that,  inasmuch  as  both  parties  were  citizens  of  the  same  state  at  the  time  the 
petition  was  commenced,  there  was  no  right  then  in  existence  under  the  Constitn* 
tion  of  the  United  States  upon  which  jurisdiction  in  the  Federal  court  could  be 
based,  and  the  petition  must  therefore  be  denied. 

Case,  for  setting  fire  to  and  burning  the  plaintiff's  property. 
The  defendants  are  a  Vermont  corporation.  At  the  time  the  suit 
was  brought  (August  17th  1872),  the  plaintiff  was  a  citizen  of  New 
Hampshire,  and  was  so  set  up  in  the  writ.  About  the  last  of 
March  1874,  the  plaintiff  removed  to  St.  Johnsbury  in  Vermont, 
in  good  faith,  where  he  took  up  his  permanent  abode  with  his 
family,  with  no  intention  of  returning  to  New  Hampshire.  On  the 
first  day  of  September  Term  1874,  the  defendants'  counsel  an- 
nounced their  intention  to  move  that  the  cause  be  removed  to  the 
Federal  court,  under  the  Act  of  March  2d  1867 ;  but  the  papers 
were  not  then  in  readiness  to  be  filed.  Subsequently  the  plaintiff 
filed  the  following  motion  in  writing  entitled  of  the  term:  ''And 
now,  on  the  second  day  of  said  term,  the  plaintiff  moves  that  in  all 
future  orders  made  and  processes  issued  in  said  case  the  said  plain- 
tiff may  be  described  as  set  up  as  of  St.  Johnsbury,  in  the  county 
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of  Caledonia  and  state  of  Vermont."  The  defendants  filed  an  affi- 
davit and  bond  in  due  form  as  required  by  law,  and  moved  that 
the  cause  be  removed  to  the  Federal  court  under  the  Act  of  March 
1867. 

The  defendants'  counsel  denied  all  knowledge  by  the  corporation 
that  the  plaintiff  had  removed  to  Vermont  since  the  commencement 
of  the  suit.  The  plaintiff's  counsel  claimed  that  the  corporation 
had  such  knowledge,  but  there  was  no  evidence  one  way  or  the 
other  except  the  claims  of  counsel  as  aforesaid. 

The  questions  arising  on  the  foregoing  statement  and  motions 
were  transferred  to  this  court  for  determination  by  Ladd,  J. 

Geo,  A,  Bingham  (with  whom  were  Burke  of  Vermont,  and 
Spring)^  for  the  defendants,  cited  Morgan  v.  Morgan^  2  Wheat 
290 ;  Dunn  v.  Clarke,  8  Pet.  1 ;  Clarke  v.  Matthewson.  12  Pct, 
164  ;  United  States  v.  Myers,  2  Brock.  616  ;  Green  v.  Custard, 
23  How.  484  ;  Hatch  v.  Dorr,  4  McLean  112  ;  Thaxer  v.  Hatch, 
6  Id.  68 ;  1  Abbott's  TJ.  S.  Prac.  212 ;  Kanouse  v.  Martin,  15 
How.  198. 

Carpenter  (with  whom  was  H.  Bingham),  for  the  plaintiff,  cited 
Huff  V.  Hutchinson,  14  How.  586  ;  McNutt  v.  Bland,  2  How.  9 ; 
Dwar.  on  St.  563-565  ;  Mollan  v.  Torrance,  9  Wheat.  537  ;  Dunn 
v.  Clarke,  8  Pet.  1 ;  Morgan  v.  Morgan,  2  Wheat.  296 ;  Smiih  v. 
Kernochen,  7  How.  198. 

Ladd,  J. — The  fact  of  the  plaintiff's  removal  to  Vermont  in 
good  faith,  six  months  before  the  bringing  of  this  petition,  was  es- 
tablished in  the  court  below  by  the  admission  of  the  parties.  The 
plaintiff  desired  to  have  that  fact  adjudicated  in  some  waj(,  in  oprder 
that  upon  error  to  the  judgment  of  this  court  in  the  Supreme  Court 
of  the  United  States  it  might  appear  as  part  of  the  record ;  and 
the  motion  incorporated  in  the  case  was  made  with  that  view.  Un- 
doubtedly the  fact  of  the  plaintiff's  removal  to  Vermont  must  in 
some  way  appear  at  the  hearing  on  error,  otherwise  the  question 
we  are  to  decide  will  not  be  before  the  Supreme  Court  at  all.  But 
it  seems  unnecessary  to  consider  this  very  unusual  motion,  because, 
as  error  must  be  brought  to  the  judgment  of  this  court,  the  record 
must  show  the  facts  upon  which  our  present  decision  is  based,  as 
they  appear  in  the  statement  sent  here  by  the  Circuit  Court 

I  am  of  opinion  that  the  petition  to  remove  the  cause  to  the 
Federal  court  should  be  denied  ;  and  I  base  my  judgment  on  the 
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broad  reason  that  by  the  Constitution  of  the  United  States  the 
Federal  court  had,  and  could  have,  no  jurisdiction  of  the  parties 
or  the  cause  at  the  time  the  motion  was  made. 

Under  the  Judiciary  Act  of  1789  the  right  to  remove  was  con- 
fined to  defendants,  and  the  application  must  be  made  at  the  first 
term.  It  was  then  thought  to  be  wise  and  just  that  the  plaintiff, 
by  bringing  suit  in  the  state  court,  should  be  held  to  have  made 
his  election  in  what  tribunal  to  proceed,  and  to  have  thereby 
waived  his  constitutional  right  to  sue  in  the  Federal  court ;  while 
the  defendant,  by  omitting  to  apply  for  a  removal  at  the  first  term, 
should  be  held  in  the  same  way  to  have  waived  his  constitutional 
right  to  have  the  controversy  settled  in  a  different  tribunal.  What- 
ever doubts  may  have  been  entertained  as  to  the  constitutionality 
of  the  Acts  of  1866  and  1867,  whereby  this  long  established  course 
of  practice  was  interrupted  and  changed,  those  doubts  are  now  to 
be  regarded  as  settled  in  favor  of  the  acts.  But  in  interpreting 
and  administering  those  acts,  which  merely  regulate  the  mode  in 
which  a  party  may  avail  himself  of  his  constitutional  right  in  that 
regard,  no  construction  can  be  given  them  which  shall  have  the 
effect  to  create  jurisdiction  in  the  Federal  courts,  or  in  any  way 
impair  or  trench  upon  the  jurisdiction  of  the  several  states.  That 
is  matter  entirely  beyond  legislative  interference  or  control,  always 
to  be  determined  by  a  just  interpretation  of  the  Constitution  of 
the  United  States.  Congress  may  regulate  the  enjoyment  of  the 
right,  but  the  right  itself  rests  upon  the  higher  guaranties  of  the 
Constitution. 

Here  was  a  suit  commenced  in  August  1872,  by  a  citizen  of  New 
Hampshire  against  a  citizen  of  Vermont.  At  the  first  term,  Sep- 
tember 1872,  the  defendants'  right  was  absolute,  under  the  Consti- 
tution and  the  Act  of  1789,  to  have  the  cause  removed  to  the 
Federal  court  upon  furnishing  the  securities  thereby  required :  not 
choosing  to  avail  themselves  of  that  absolute  right,  they  still  have 
had  a  qualified  right  under  the  Act  of  1867  to  have  the  cause  thus 
removed,  upon  filing  the  afiidavit  required  by  that  Act.  Three 
terms  of  the  state  court,  separated  by  intervals  of  six  months, 
passed,  and  no  application  for  removal  was  made.  During  all 
this  time  there  was  a  right,  which  rested  upon  the  provisions  of 
the  Constitution  as  to  jurisdiction,  because  the  parties  were  all  the 
time  citizens  of  different  states  ;  and  this  existing  right  was  doubt- 
less of  such  a  character  that  its  exercise  might  legally  be  regulated 
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by  Act  of  Congress.  But  then  the  plaintiff  moved  into  and  be- 
came a  citizen  of  the  same  state  with  the  defendants.  What  is 
there  any  longer  to  uphold  4;he  right  ?  The  controversy  is  not 
now  between  citizen^-of  different  states,  but  between  citizens  of 
the  same  state.  The  right  was  not  exercised  while  it  was  in  exist- 
ence by  vir^jue  of  the  Constitution  which  alone  created  it-  Juris- 
diction was  never  vested  in  any  Federal  court.  Any  different 
cpficlusion,  drawn  from  an  inspection  of  the  record  or  a  considera- 
tion of  the  state  of  things  existing  at  the  time  the  suit  was  com- 
menced, seems  to  me  to  rest  on  ground  quite  too  narrow:  an 
important  constitutional  right  is  hardly  to  be  determined  by 
technicalities.  If  the  right  had  been  exercised  before  the  very 
condition  upon  which  its  existence  depended  was  destroyed,  and 
the  plaintiff  had  afterwards  removed  to  Vermont,  an  entirely 
different  question  would  be  presented.  In  that  case,  there  would 
be  a  foundation  for  the  jurisdiction  of  the  Federal  court ;  and  when 
that  jurisdiction  has  once  attached,  it  clearly  cannot  be  ousted  by 
the  subsequent  act  of  either  party.  The  trouble  here  is,  the 
jurisdiction  never  attached,  and  no  move  was  made  in  the  direction 
of  establishing  it  until  the  right  upon  which  it  must  be  based  was 
gone. 

I  have  looked  into  all  the  cases  decided  by  the  Supreme  Court  of 
the  United  States,  supposed  to  bear  upon  this  question,  to  which 
pur  attention  has  been  called  by  counsel,  but  have  not  been  able  to 
find  anything  which,  in  my  judgment,  can  be  regarded  as  in  con- 
flict with  these  views.  Kanou%e  v.  Martin^  15  How.  198,  is  clearly 
and  broadly  distinguishable  from  the  present  case  by  the  fact 
that  the  amendment  reducing  the  amount  claimed  below  five 
hundred  dollars  was  allowed  after  the  motion  to  remove  had  been 
made  and  the  power  of  the  state  court  over  the  cause  was  at  an  end. 

CusHiNG,  C.  J.,  concurred. 

Smith,  J. — The  only  question  before  us  is,  whether  this  is  a 
suit  ^'  between  a  citizen  of  the  state  in  which  it  is  brought  and  a 
citizen  of  another  state.''  It  was  such  a  suit  at  the  time  it  was 
brought  and  entered  in  court,  and  so  continued  up  to  March  1874; 
and  the  case  sent  up  to  us  from  the  court  below  shows  that  since 
March  1874  neither  party  has  been  a  citizen  of  this  state  in  which 
the  suit  was  brought. 

The  right  of  removal  depends  upon  the  citizenship  of  the  parties, 
— but  whether  at  the  time  the  suit  was  brought  or  at  the  time  the 
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petition  for  removal  was  filed,  is  the  question  presented  for  deter- 
mination. 

It  was  in  the  power  of  the  defendants  to  remove  this  suit  into 
the  Federal  court  upon  petition  filed  before  the  removal  of  the 
plaintiff  into  Vermont.  This  privilege  they  did  not  see  fit  to  avail 
themselves  of.  The  state  court  had  jurisdiction  of  the  case  up  to 
that  time,  liable,  however,  to  be  divested  by  removal  of  the  cause 
to  the  Federal  court.  After  the  removal  of  Laird  from  the  state, 
the  action  ceased  to  be  any  longer  a  suit  "between  a  citizen  of 
the 'State  in  which  it  was  brought  and  a  citizen  of  another  state,'' 
.but  became  a  suit  between  citizens  of  the  same  state. 
\  It  has  been  repeatedly  settled  in  the  Supreme  Court  of  the 
United  States,  that  when  the  jurisdiction  of  the  Federal  court  has 
once  attached,  it  cannot  be  divested  by  a  change  in  the  citizenship 
of  the  parties  :  Wallace  v.  Torrance,  9  Wheat.  537  ;  Morgan  v. 
Morgan,  2  Wheat.  290 ;  Dunn  v.  Clarke,  8  Pet.  1 ;  Clarke  v. 
MatthewBon,  \2  Pet.  170;  Grreene  v.  CuBtard,  23  How.  484; 
KanouBc  v.  Martin,  15  How.  207. 

If  this  suit  had  been  removed  to  the  United  States  Circuit  Court 
before  the  removal  of  the  plaintiflf  to  Vermont,  the  jurisdiction  of 
that  court  having  once  attached  to  the  suit  could  not  have  been 
affected  or  divested  by  such  removal  of  the  plaintiff.  The  state 
court  has  had  jurisdiction  of  this  case  since  the  commencement  of 
the  suit,  liable  to  be  defeated  as  long  as  the  parties  remained  citi- 
zens of  the  respective  states  in  vrhich  they  had  their  domicile  at 
the  time  the  suit  was  commenced  ;  but  no  steps  having  been  taken 
to  divest  the  state  court  of  jurisdiction  by  removal  to  the  Federal 
court  when  it  was  in  the  power  of  the  defendants  so  to  do,  it  can- 
not be  divested  of  its  jurisdiction  when  the  condition  of  citizenship 
upon  which  such  right  of  removal  is  grounded  no  longer  exists. 
It  will  hardly  be  contended  that  where  a  suit  is  commenced  in  a 
state  court  between  citizens  of  the  same  state,  the  defendant,  if  the 
plaintiff  should  remove  into  another  state,  would  acquire  the  right 
to  remove  the  cause  into  the  Federal  court,  because,  upon  the 
strength  of  the  above  decisions,  the  state  court  cannot  be  ousted 
of  its  jurisdiction  when  it  has  once  attached. 

Upon  the  same  ground  I  think  this  petition  must  be  denied,  to 
wit,  that  the  cause  not  having  been  removed  while  the  parties  were 
citizens  of  different  states,  the  jurisdiction  of  the  state  court  be- 
came unalterably  attached  when  the  parties  became  citizens  of  the 
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same  state,  and  there  no  longer  existed  the  ground  for  removal 
provided  by  the  statute.  I  know  of  no  practice  of  the  court  to 
authorize  the  granting  of  the  plaintiff's  motion,  to  be  hereafter  de- 
scribed in  the  future  orders  and  processes  issued  in  this  case  as  of 
St.  Johnsbury,  Vermont.  Although  I  see  no  particular  objection 
to  it^  I  see  no  necessity  for  granting  the  motion. 

Petition  denied. 


Supreme  Court  of  Oregon. 
J.  N.  DOLPH  V,  HARLOW  BARNEY. 

Where  the  certificate  of  an  officer  to  acknowledgment  of  a  deed,  appears  on  its 
face  to  be  in  sabstantial  compliance  with  the  statate,  parol  eyidence  to  impeach  it 
is  inadmissible,  unless  there  are  allegations  in  the  pleadings  to  warrant  it. 

The  law  presumes  that  a  person  acting  in  a  public  office  was  regularly  ap- 
pointed to  it,  and  also  that  official  duty  has  been  regularly  performed. 

Ejectment.  At  the  trial  plaintiff  deduced  his  title  through  a 
patent  from  the  United  States  to  one  John  Waymire,  then  by  a  deed 
from  Waymire  and  Clarissa  his  wife  to  M.  S.  Riggs  and  thence 
by  sundry  mesne  conveyances  to  himself.  Defendant  offered  to 
introduce  evidence  tending  to  show  that  Clarissa  Waymire  did  not 
sign  the  same  freely  and  voluntarily,  and  that  she  did  not  acknow- 
ledge the  same  separate  and  apart  from  her  husband.  The  respond- 
ent's counsel  objected,  and  the  court  sustained  the  objection,  which 
ruling  is  charged  as  error. 

P.  C.  Sullivan^  It.  P.  Boise  and  Daly  ^  Myers j  for  appellant, 
cited  4  John.  161,  469 ;  12  Id.  469 ;  1  Id.  498 ;  2  Wend.  308; 
10  Minn.  427  ;  18  Md.  305 ;  23  Cal.  259 ;  2  Phil.  Ev.  587,  590, 
691 ;  1  Greenl.  Ev.  289 ;  8  Washburn  192. 

JE.  0.  Bronaugh  and  W.  W.  Thayer^  for  respondent,  cited  1 
Oregon  17 ;  8  Wall.  109 ;  65  N.  C.  619 ;  42  111.  518 ;  18  Iowa  90. 

The  opinion  of  the  court  was  delivered  by 

McArthur,  J.* — That  a  deed  may  be  set  aside  or  the  enforce- 
ment of  its  terms  successfully  resisted  on  the  ground  of  fraud  or 
imposition,  when  the  deed  is  itself  the  subject  of  litigation  in  a 

>  Several  other  questions  were  argued  and  decided  in  this  case,  bat  they  are 
omitted  as  of  merely  local  interest. — Ed.  Am.  Law  Rbo. 
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• 

court  of  equity,  is  a  well  settled  and  a  familiar  principle.  But  in 
an  action  of  ejectment  we  are  of  opinion  that  no  evidence  should 
be  received  to  invalidate  an  acknowledgment  of  a  deed,  when  such 
acknowledgment  meets  the  requirements  of  the  statute.  The  cer- 
tificate of  acknowledgment  to  the  deed  of  John  Waymire  and 
Clarissa  his  wife  to  Riggs,  comes  up  with  the  bill  of  exceptions, 
and  an  inspection  thereof  shows  that  it  conforms  to  the  statute. 
In  all  such  cases  the  deed  may  be  read  in  evidence  without  further 
proof  thereof.     (General  Laws,  p.  618,  sect.  22.) 

We  have  examined  the  authorities  relied  upon  by  appellant's 
counsel.  Some  of  them  seem  to  support  the  position  t&ken,  but 
most  of  them  will,  upon  examination  be  found  to  be  cases  where 
the  evidence  offered  was  designed  to  supply  proof  of  facts  necessary 
to  give  validity  to  the  acknowledgment.  With  these  we  have  noth- 
ing to  do,  the  others  we  will  proceed  to  examine. 

The  case  of  Jackson  v.  Humphrey^  1  John.  497,  was  an  action 
of  ejectment  tried  in  1806.  The  principal  point  in  controversy 
was  in  relation  to  the  admission  of  certain  testimony,  tending  to 
show  that  the  judge,  before  whom  the  proof  of  the  execution  of  a 
certain  deed  was  taken,  was  at  the  time  of  taking  the  same,  out 
of  the  jurisdiction  of  the  state.  The-  testimony  was  declared  ad- 
missible. The  report  of  the  case  is  very  meager,  and  the  opinion 
is  not  so  apparently  well  considered  as  to  be  ranked  as  an  approved 
precedent. 

Jackson  v.  Schoonmaker,  4  John.  160,  was  an  action  of  eject- 
ment tried  in  1809.  A  deed  was  introduced  and  its  admission  ob- 
jected to,  because  there  was  no  evidence  of  possession  accom- 
panying it,  and  therefore  not  to  be  received  as  an  ancient  deed. 
An  offer  was  also  made  to  show  that  one  of  the  grantors  was  non 
compos  mentis  at  the  time  of  the  acknowledgment.  The  court 
held  that  the  certificate  of  the  proof  or  acknowledgment  of  a  deed 
taken  before  a  judge  is  not  conclusive,  but  the  party  affected  by 
the  deed  may  contest  its  validity,  and  the  force  and  effect  of  the 
formal  proof. 

Jackson  v.  Hayner  and  Jackson  v.  Ferguson^  12  John.  468, 
were  actions  of  ejectment  tried  in  1815.  The  title  of  both  parties 
was  derived  from  the  same  source.  The  question  in  these  cases 
was  whether  a  certain  assignment  endorsed  on  a  certain  lease  was 
fraudulent  and  void.  The  point  decided  was,  that  where  an  illiter- 
ate man  is  induced  to  sign  a  deed  by  a  misrepresentation  of  its 
nature  and  contents,  the  deed  is  void. 
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Jackson  v.  PerkinSy  2  Wend.  304,  was  an  action  of  ejectment 
tried  in  1829.  The  material  question  was  as  to  the  delivery  of 
the  deed.  The  only  evidence  of  its  delivery  was  the  proof  of  its 
execution,  hy  one  of  the  subscribing  witnesses  before  a  master  in 
chancery  for  the  purpose  of  putting  it  upon  record.  Among  other 
things,  the  court  declared  that  proof  or  acknowledgment,  is  ex 
partey  and  any  person  who  may  be  affected  by  the  deed,  may  at 
any  time,  question  its  validity,  and  show  that  in  fact  it  was  duly 
executed  or  delivered.  The  cases  in  4  and  12  Johnson,  mprOy 
are  cited  in  support  of  this  position. 

These  cases  were  all  tried  under  the  general  issue,  and  as  near 
as  can  be  ascertained,  under  a  statute  which  declared,  that  '^  neither 
the  certificate  of  acknowledgment,  or  of  proof,  nor  the  record,  is 
conclusive ;  but  may  be  rebutted,  and  the  force  and  efiect  thereof, 
contested  by  any  party  affected  thereby.  If  the  contestant  shows 
that  the  proof  was  taken  on  the  oath  of  an  interested  or  incom- 
petent witness,  neither  the  conveyance  nor  record  can  be  received 
in  evidence  until  established  by  other  competent  proof:"  (1  Rev. 
Stat.  759,  sect.  17.)  We  have  been  unable  to  find  any  cases  in 
New  York,  since  adoption  of  the  code,  holding  the  doctrine  of  the 
cases  just  noticed. 

Edgerton  v.  Jones^  10  Minn.  427,  is  not  in  point.  That  was 
an  action  brought  by  the  plaintiff  against  A.  B.  Jones,  Mary  M. 
Jones,  his  wife,  and  others,  to  foreclose  a  mortgage  purporting  to 
be  executed  by  defendants,  A.  B.  and  Mary  M.  Jones.  The  only 
issues  made  in  the  pleadings  material  to  the  points  decided,  are  in 
regard  to  the  execution  and  acknowledgment  of  the  mortgage 
by  defendant,  Mary  M.  Jones.  The  cause  was  tried  by  a  referee, 
who  admitted  parol  testimony,  to  contradict  the  official  certificate 
of  the  acknowledgment  of  the  mortgage.  This  the  court  held  not 
to  be  error.  We  presume  that  in  a  suit  in  equity,  and  upon  issue 
joined  by  the  pleadings  it  would  not  be  contended  that  evidence 
tending  to  contradict  a  certificate  of  acknowledgment  would  not 
be  admissible.  In  the  opinion  in  the  case  just  cited,  it  is  stated 
that  the  question  presented,  was  fully  discussed  and  decided  in 
Doilge  V.  Hollingsheady  6  Minn,  25.  That  case  has  not  been  fur- 
nished us,  and  we  have  been  unable  to  ascertain  the  length  to 
vhich  it  goes.  It  is  evident,  however,  that  the  opinion  did  not 
meet  with  the  unqualified  approval  of  the  court  in  Edgerton  v. 
Jones,  for  after  referring  to  Dodge  v.  HoUingsheadj  it  is  said, 
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"  We  acquiesce  in  the  conclusion  arrived  at,  so  far  as  the  case  at 
bar  is  concerned.'* 

We  are  of  opinion  that  the  true  rule  upon  this  question,  is  that 
laid  down  in  Graham  v.  Anderson^  42  111.  514.  That  case  was 
much  stronger  than  the  one  before  us,  for  there  were  allegations 
touching  privy  examination  of  the  wife,  &c.  The  court,  after  dis- 
cussing some  other  features  of  the  case,  said :  '•  But  another  more 
important  question  remains,  and  that  is,  in  the  absence  of  fraud  or 
imposition,  in  proving  the  execution  of  a  Seed  by  a  wife,  is  parol 
evidence  admissible  in  an  action  of  ejectment  to  impeach  the  certifi- 
cate ?  We  have  examined  the  authorities  on  this  point,  and  we 
think  where  the  certificate  of  the  privy  examination  of  a  married 
woman  is  in  the  form  required  by  statute,  4 1  is  not  sufficient,  in 
order  to  impeach  it,  to  allege  that  there  was  no  private  examina- 
tion, that  she  did  not  acknowledge  the  deed  as(  her  act  and  deed, 
that  she  did  not  release  her  homestead  right.  There  must  be  some 
allegation  of  fraud  or  imposition  practiced  toward  her,  some  fraudu- 
lent combination  between  the  parties  interested,  and  the  officer 
taking  the  acknowledgment:**  Ridgely  v.  Howard^  8  H.  &  McH. 
321 ;  Jamison  v.  Jamison,  3  Whart.  457 ;  Hartley  v.  Frost,  6 
Texas  208.  Green  v.  Godfrey,  45  Maine  25,  which  was  an  action 
of  ejectment,  is  to  the  same  effect. 

We  are  therefore  of  opinion  that  in  an  action  of  ejectment  where 
the  certificate  of  the  officer  as  to  the  acknowledgment  appears  on 
its  face  to  be  in  substantial  compliance  with  the  statute,  parol  evi- 
dence to  impeach  it  is  inadmissible,  unless  there  are  allegations  in 
the  pleadings  to  warrant  it.  Judgment  affirmed. 
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supreme  caurt  of  ohio.^ 

supreme  court  op  pennsylvania.' 

supreme  court  of  vermont.* 

Agent. 

Performance  hy  Deputy. — One  having  authority  to  sign  the  name  of 
another  to  a  subscription  paper,  may  procure  a  third  to  do  it  in  his 
presence :  Norwich  University  v.  Dana^  47  Vt. 

^  From  E.  L.  DeWitt,  Esq.,  Reporter;  to  appear  in  25  Ohio  State  Reports. 

•  From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  77  Pennsylvania  Reports. 

•  From  Hon.  J.  W.  Rowell,  Reporter  ;  to  appear  in  47  Vermont  Reports. 
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Assumpsit. 

LiahiUty  for  Services  performed  for  Another. — In  order  to  make  one 
liable  for  service  performed  for  another,  he  must  either  thereunto  ex- 
pressly promise,  or  so  conduct  hkiiself  that  the  party  rendering  the  ser- 
vice has  a  right  to  understand,  and  does  understand,  that  he  will  be 
responsible  therefor  :  Bedfielil  v.'  Datia,  47  Vt. 

Attachment. 

Garnishee — Payment  to  Debtor  after  Service. — In  an  action  by  the 
plaintiff  in  attachment  against  the  garnishee,  to  recover  money  in  bis 
hands  at  the  time  process  was  served  by  copies  left  at  his  usual  place 
of  residence,  it  is  no  defence  for  the  garnishee  to  show  that  he  was  ab- 
sent from  home  at  the  time  of  such  service,  and  that  his  agent,  who  had 
knowledge  of  the  time  and  manner  of  the  service,  afterward,  and  before 
his  return,  paid  over  the  money  in  his  hands  to  the  defendant  in  attach- 
ment before  the  garnishee  had  actual  notice  :  Conley  v.  Chilcote^  25 
Ohio  State. 

It  is  not  an  available  defence  in  such  action  for  the  garnishee  to  show 
that  the  defendant  in  attachment  was  entitled  to  and  could  have  held 
the  money  in  his  hands  at  the  time  of  the  service  of  garnishee  process, 
under  the  exemption  laws  of  the  state :  Id, 

Attorney. 

Fees  are  not  Costs. — In  an  action  on  an  injunction  bond,  the  plaintiff 
cannot  recover  for  attorneys'  fees  in  the  original  case,  except  thoine  paid 
for  services  rendered  in  efforts  to  dissolve  or  modify  the  provisional  in- 
junction, or  otherwise  occasioned  by  its  allowance  or  subsistence:  Ridr 
die  et  al,  v.  Cheadle,  25  Ohio  State. 

Bills  and  Notes. 

Defence  against  Holder. — In  a  suit  by  an  endorser  on  a  negotiable 
note,  the  affidavit  of  defence  averred  that  it  had  been  given  as  the  con- 
sideration for  land  agreed  to  be  purchased  from  the  payee,  that  mate- 
rial conditions  in  the  agreement,  which  he  specified,  had  not  been  per- 
formed by  payee,  that  the  plaintiff,  knowing  all  the  circumstances,  took 
it  as  collateral  security  for  the  payee,  and  for  collection,  and  paid  nothing 
for  it.  Held,  that  these  facts  put  the  plaintiff  on  no  higher  ground 
than  the  original  holder,  and  that  they  were  a  good  defence  against  the 
note :  Bronson  v.  Silverman^  11  Pa. 

Charity.     See  Constitutional  Law. 

Constitutional  Law.     See  Insurance. 

Title  of  Statute — Defining  Contents  and  Purpose  of  the  Act. — The 
title  of  an  act  was  '^  An  Act  providing  for  an  equitable  division  of  pro- 
perty between  Allegheny  county  and  city  of  Pittsburg."  The  county 
composed  a  poor  district,  known  as  the  Allegheny  County  Home  ;  certain 
townships  of  the  county  were  annexed  to  Pittsburg ;  two  sections  of  the 
act  provided  that  the  value  of  the  intere8t  of  the  annexed  townships  in 
the  Home  property  should  be  ascertained  and  paid  to  the  guardians  of 
the  poor  of  Pittsburg ;  the  third  section  extended  the  provisions  of  the 
act  to  Allegheny  City  as  provided  for  Pittsburg.     Held,  Chat  the  two 
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sections  were  constitutional,  and  did  not  contain  more  than  one  subject 
which  was  not  expressed  in  the  title  :  Allegheny  County  Horned  %  Case^ 
77  Pa. 

Even  if  the  third  section  were  unconstitutional,  that  did  not  affect 
the  constitutionality  of  the  other  sections  :  Id. 

All  that  is  required  is  that  the  title  fairly  give  notice  of  the  subject 
of  the  act,  so  as  reasonably  to  lead  to  an  inquiry  into  its  body :  Jd. 

The  title  should  not  mislead  or  tend  to  avert  inquiry  into  the  contents 
of  the  act :  Id. 

Public  Use — Charity — Schools — Exemption  from  Taxation. — In  sec- 
tion 2,  article  12,  of  the  Constitution,  which  authorizes  the  General  As- 
sembly to  exempt  from  taxation  the  classes  of  property  therein  described, 
the  word  *'  public"  is  used,  in  some  instances,  to  describe  the  ownership 
of  the  property,  in  others  as  merely  descriptive  of  the  use  to  which  the 
property  is  applied.  As  applied  to  school-houses,  it  is  used  in  the 
former  sense ;  and  by  '^  public  school-houses"  is  meant  such  as  belong 
to  the  public,  and  are  designed  for  schools  established  and  conducted 
under  public  authority :  Gerke,  County  Treasurer,  v.  Purcell^  25  Ohio 
State. 

The  fact  that  the  use  of  property  is  free,  is  not  a  necessary  element  in 
determining  whether  the  use  is  public  or  not.  If  the  use  is  of  such  a 
nature  as  concerns  the  public,  and  the  right  to  its  enjoyment  is  open  to 
the  public  upon  equal  terms,  the  use  will  be  public,  whether  compensa- 
tion be  exacted  or  not.  Whether  the  use  is  free  or  not,  becomes  ma- 
terial only  where  some  other  element  is  involved  than  that  of  its  public 
character,  as,  for  instance,  whether  the  use  is  charitable  as  well  as  pub- 
lic :  /(/. 

A  charity,  in  a  legal  sense,  includes  not  only  gifts  for  the  benefit  of 
the  poor,  but  endowments  for  the  advancement  of  learning,  or  institutions 
for  the  encouragement  of  science  and  art,  without  any  particular  refer- 
ence to  the  poor  :  Id. 

Schools  established  by  private  donations,  and  which  are  carried  on  for 
the  benefit  of  the  public,  and  not  with  a  view  to  profit,  are  '*■  institutions 
of  purely  public  charity*'  within  the  meaning  of  the  provision  of  the 
Constitution,  which  authorizes  such  institutions  to  be  exempt  from  taxa- 
tion :  Id. 

The  Constitution,  in  directing  the  levying  of  taxes  and  in  authorizing 
exemptions  from  taxation,  has  reference  to  property,  and  the  uses  to 
which  it  is  applied ;  and  where  property  is  appropriated  to  the  support 
of  a  charity  which  is  purely  public,  the  legislature  may  exempt  it  from 
t<ixation,  without  reference  to  the  manner  in  which  the  title  is  held,  and 
without  regard  to  the  form  or  character  of  the  organization  adopted  to 
administer  the  charity  :  Id. 

The  express  authority  given  in  the  Constitution  to  exempt  from  taxa- 
tion "  houses  used  exclusively  for  public  worship,"  carries  with  it, 
impliedly,  authority  to  exempt  such  grounds  as  may  be  reasonably 
necessary  fur  their  use ;  but  such  grounds  must  subserve  the  same  exclu- 
sive use  to  which  the  buildings  are  required  to  be  devoted  :  Id. 

A  parsonage,  although  built  on  ground  which  might  otherwise  be  ex- 
empt as  attached  to  the  church  edifice,  ^oes  not  come  within  the  exemp- 
tion. The  ground  in  such  case  is  appropriated  to  a  new  and  different 
use      Instead  of  being  used  exclusively  for  public  worship,  it  becomea 
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a  place  of  private  residence.  The  exemption  is  not  of  such  houses  as 
may  be  used  for  the  support  of  public  worship,  but  of  houses  used  exclu- 
sively ns  jylaces  of  public  worship  :  Id. 

Legislative  Power  to  Legitimate  Children, — Land  was  devised  "  to 
my  son  Thomas  *  *  ^  to  have  and  to  hold  to  him  and  his  heirs  and 
assigns,  subject  to  the  legacies  hereinafter  mentioned  and  charged  upon 
the  same,  provided  that  if  my  son  Thomas  should  die  without  an  heir, 
then  all  the  bequeathments  to  him  shall  be  divided  between  my  son 
Alexander  and  his  children,  their  heirs  and  assigns  for  ever/'  The 
testator  left  other  children  and  grandchildren,  who  would  be  heirs  of 
Thomas:  Ileld^  that  ^*  die  without  an  heir/'  meant  die  without  a  child 
capable  of  inheriting  from  him  :  McGunnigle  v.  McKee^  11  Pa. 

Thomas  had  an  illegitimate  daughter,  who  was  legitimatized  by  Act 
of  Assembly,  and  made  *"  capable  to  inherit  and  transmit  any  estate  as 
fully  as  if  she  had  been  born  in  lawful  wedlock."  Thomas  devised  the 
above  land  to  his  daughter.     Held^  that  the  land  passed  to  her  :  Id, 

By  the  act  the  daughter  became  for  all  purposes  of  inheritance  the 
lawful  child  and  prospective  heir  of  Thomas,  and  vested  with  the  same 
inheritable  blood  as  if  born  to  him  on  that  day  in  wedlock :  Id. 

'From  that  time  till  his  death  Thomas  had  a  child  capable  of  inherit- 
ing from  him;  the  child  having  survived  him,  the  condition  of  the 
devise  to  him  was  fulfilled  and  the  estate  became  absolute  in  him  :  Id. 

The  legislature  has  power  to  remove  the  legal  taint,  either  by  general 
or  special  law,  for  all  purposes  of  future  inheritance :  Id. 

The  averment  of  the  parentage  of  a  child  in  an  Act  of  Assembly 
legitimatizing  it/  is  primd  facie  evidence  of  its  truthfulness :  Id. 

Contract. 

Public  Policy — Damages. — A  contract  to  forbear  purchasing  an  in- 
terest in  certain  lands  at  private  sale,  and  to  assist  another  in  the  pur- 
chase thereof,  is  not  void  as  against  public  policy  :  Morrison  v.  Darling, 
47  Vt. 

The  plaintiff  had  purchased  four  undivided  fifths  of  certain  laads, 
but  failed  to  purchase  the  other  fifth  because  the  defendants  purchased 
it  in  violation  of  such  contract ;  whereupon  the  plaintiff  procured  par- 
tition thereof  by  the  Probate  Court.  Held,  that  the  true  rule  of  damages 
was,  what  the  fifth  purchased  by  the  defendants  was  worth  more  than 
what  the  plaintiff  would  have  had  to  pay  for  it  but  for  its  purchase  by 
the  defendant;  and  that  the  plaintiff  could  not  recover  the  expense  of 
such  partition  :  Id, 

Corporation. 

Quo  Warranto — Status  as  to  Citizenship. — Where  a  company  of  in- 
dividuals associated  themselves  together  for  the  purpose  of  mannfac- 
turing  paper  and  flour,  and  organized  as  a  corporation  in  accordance 
with  the  forms  prescribed  by  the  statute,  establishing  their  oflice  and 
place  of  corporate  business  in  Ohio :  lleld^  that  they  thereby  became  a 
legal  corporation  of  Ohio,  notwithstanding  it  was  the  secret  intention 
of  its  members,  at  the  time  of  their  organization,  to  carry  on  their 
manufacturing  operations  exclusively  in  another  state,  and  notwithstand- 
ing the  fact  that  they  have  ever  since  carried  them  on  accordingly : 
State  of  Ohio,  on  relation  of  tlie  Attorney- General^  v.  Taylor  et  alj  25 
Ohio  State. 
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A  proceeding  in  quo  toarranto  to  dissolve  a  corporation,  or  declare  a 
forfeiture  of  its  charter,  or  to  oust  it  from  the  exercise  of  franchises 
which  it  usurps,  must  be  against  the  corporation  itself,  and  not  merely 
against  its  individual  members  :  Id. 

Damages.     See  Contract;  Municipal  Corporation, 

Equity.     See  Eoidence, 

Estoppel. 

Assertions  as  to  Title. — Barney,  being  about  to  buy  land  of  Vensel, 
and  hearing  that  Keating  had  a  claim  to  part  of  it,  asked  Keating,  with- 
out saying  he  wished  to  buy,  if  he  claimed  any  of  the  land.  Keating 
said  *'  he  thought  he  claimed  part,  but  it  did  not  amount  to  much,  and 
he  did  not  calculate  to  give  Vensel  much  trouble  about  it.''  From  this 
Barney  thought  the  title  was  good,  and  afterwards  bought  it.  Held^ 
that  in  this  there  was  neither  such  fraud,  encouragement  nor  silence  as 
would  estop  Keating  from  recovering  the  land  from  Barney's  vendee : 
Keating  et  al,  v.  Ome  et  al.,  77  Pa. 

Keating  stating  that  he  had  a  claim  should  have  put  Barney  on  in- 
quiry;  omitting  to  do  so,  he  took  the  risk  of  the  claim :  Id. 

Whether  an  estoppel  results  from  established  facts  is  a  question  for 
the  determination  of  the  court :  Id. 

An  estoppel  operates  to  hold  one  to  facts  as  he  alleges  them,  although 
false ;  and  not  for  the  purpose  of  proving  the  facts  different  from  the 
statement:  Id. 

A  naked  declaration  of  an  intention,  made  to  one  giving  no  reason 
for  the  inquiry,  will  not  prevent  the  assertion  of  a  right  contrary  to 
such  intention  :  Id. 

Evidence.     See  Partnership. 

Handwriting — Experts — Husband  and  Wi/e — Witness. — Under  the 
Act  of  April  15th  1869,  a  wife  may  be  called  by  her  husband  as  a  wit- 
ness, notwithstanding  she  may  be  compelled  on  cross-examination  to  give 
testimony  against  him ;  the  act  provides  for  the  competency  of  the  wit- 
ness, not  for  the  effect  of  her  testimony  :  BaUentine  v.  White,  77  Pa. 

After  direct  evidence  has  been  given  as  to  the  genuineness  of  writ- 
ings, the  testimony  of  experts  is  admissible,  either  to  attack  or  support 
the  instruments :  Id. 

In  equitable  ejectments,  the  judge  acts  as  chancellor,  with  the  assist- 
ance of  the  jury,  to  determine  the  credibility  of  witnesses  and  questions 
of  fact  on  conflicting  evidence  :  Id. 

The  character  of  the  whole  case  must  satisfy  the  chancellor  that  the 
equity  is  clearly,  not  doubtfully,  established  by  the  evidence,  if  believed : 
Id. 

As  parties  are  now  witnesses,  if  their  testimony  is  in  direct  conflict, 
whether  the  chancery  rule,  that  when  the  equity  is  distinctly  denied 
by  the  defendant,  the  denial  must  prevail  unless  there  be  other  evi- 
dence than  the  testimony  of  the  plaintiff  alone,  shall  operate,  not  decided  : 
Id. 

Execution. 

Leasehold  to  he  treated  on  Ijevy  as  Realty. — A  leasehold  being  a 
chattel  real  by  reason  of  its  fixed  and  permanent  character,  can  under 
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an  execution  be  seized  and  held  only  as  renl  estate ;  not  ns  personal 
goods,  susceptible  of  transportation  :  TitusviUe  Novelty  Iron  Worhi"  Ap- 
peal, 77  Pa. 

The  sheriff  is  no  more  responsible  for  a  leasehold  estate  levied  on  than 
he  would  be  for  real  estate  :  Id. 

The  levy  of  a  leasehold  can  be  only  by  description  of  the  realty  out 
of  which  it  issues  :  Id. 

Under  a  fi.  fa.  against  a  lessee,  the  sheriff  went  upon  premises  leased, 
examined  them,  &c. ;  afterwards  and  out  of  view  of  them  he  endorsed  a 
description  of  them  on  his  writ,  and  returned  that  he  had  levied  on 
them  as  described.     Held  a  good  levy  :  Id, 

An  inaccurate  description  of  a  levy  may  be  explained  by  oral  evi- 
dence :  Id. 

Former  Recovery. 

Evidence. — In  assumpsit  before  a  justice,  the  defendant  therein  re- 
lied in  defence  wholly  upon  showing  a  settlement  of  the  plaintiff's  claim, 
and  expressly  refused  to  present  any  claim  in  offset,  or  to  submit  any 
question  for  the  determination  of  the  justice,  except  the  question  of  set- 
tlement. On  cross-examination  the  defendant  was  inquired  of  and  tes- 
tified as  to  certain  items  of  deal  between  him  and  the  plaintiff,  and  the 
plaintiff  testiBed  as  to  the  same  matter.  The  justice  finding  those  items 
credited  to  the  defendant  on  the  plaintiff's  book,  allowed  them  to  the 
defendant  in  offset,  and  rendered  judgment  for  the  plaintiff  for  the 
balance,  from  which  no  appeal  was  taken.  Heldj  in  a  suit  by  that  de- 
fendant against  that  plaintiff,  that  those  items  were  barred  by  that  judg- 
ment:  Gilbert  v.  Earl^  47  Vt. 

When  the  record  of  a  judgment  does  not  show  of  what  the  judgment 
was  made  up,  it  is  competent  to  show  that  fact  by  evidence  aliunde:  Li. 

Garnishee.     See  Attachment, 

Highway.     See  Municipal  Corporation. 

Sufficiency — Evidence — Injury. — In  case  for  injury  upon  a  highway, 
the  plaintiff  submitted  to  ope  personal  examination  by  the  defendant's 
medical  witnesses  during  trial,  but  refused  to  submit  to  another,  for  the 
alleged  reason  that  she  was  too  feeble  and  exhausted.  Held,  thnt,  to 
rebut  any  unfavorable  influence  that  might  be  drawn  against  her  for  the 
refusal,  it  was  competent  for  her  to  show  that  some  time  before  the  trial, 
when  the  agent  of  a  railroad  company  that  had  been  vouched  in  to  de- 
fend, and  which  the  town  claimed  was  liable  over  to  it,  visited  her  in 
company  with  one  of"  the  selectmen  of  the  town,  she  requested  that  the 
company  send  physicians  to  examine  her,  to  ascertain  how  badly  she 
was  injured  :  Durgin  and  Wife  v.  Town  of  DanviUe^  47  Vt. 

It  was  hM,  that  under  the  events  and  circumstances  that  constituted 
and  characterized  the  accident  in  question,  no  rigorous  rule  of  law  could 
be  formulated  by  which  it  could  be  determined  that  a  given  width  of 
travelled  track,  in  a  certain  depth  of  snow,  and  bounded  by  banks  of  a 
given  height  and  slope,  would  constitute  a  highway  in  good  and  sufficient 
repair :  Id. 

The  court  refused  to  charge  that  if  the  plaintiff  had  driven  over  the 
road  in  question  once  to  three  times  a  week  for  three  weeks  previous  to 
the  accident,  and  was  acquainted  with  the  road,  and  at  the  time  of  the 
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accident  was  driving  a  horse  perfectly  under  control,  and  it  was  light 
enough  to  see  the  hanks  of  snow,  and  the  passage  through  the  drit^s 
was  six  feet  wide,  and  he  drove  on  to  the  hank  and  tipped  over,  it  was 
such  carelessness  that,  as  matter  of  law,  no  recovery  could  he  had,  as 
with  ordinary  care  he  could  have  driven  such  a  horse  over  such  a  road. 
Held^  no  error  :  Id, 

Insurance. 

Mutual  Company. — Persons  insuring  in  a  mutual  insurance  company 
are  associated  in  the  nature  of  limited  or  special  partners  :  Krugh  v. 
Lycoming  Fire  Ins.  Co.,  77  Pa. 

An  insurance  company  was  incorporated  hy  Act  of  Assembly  in  1840; 
the  insured  to  deposit  a  note  in  a  sum  fixed  by  the  directors,  of  which 
ten  per  cent,  was  to  be  immediately  paid  and  part  or  whole  of  the 
remainder  when  the  directors  should  deem  it  requisite  for  the  payment 
of  losses  and  expenses,  and  at  the  expiration  of  the  insurance,  so  much 
of  the  note  as  remained  unpuid  to  be  given  up.  A  supplement  in  1842, 
authorized  a  lien,  waiving  inquisition,  on  the  property  of  the  insured 
for  the  amount  due  on  the  note,  the  company  filing  a  memorandum  con- 
taining the  name  of  insured,  description  of  property,  ^^  amount  of  the 
note  unpaid,"  &c.     Held,  that  the  act  was  valid  :  Id. 

Defeadunt  insured  in  1870,  the  policy  stipulating  that  he  accepted  it 
subject  to  the  t«rms,  &c.,  of  *'  the  act  of  incorporation  and  by-laws/'  &c. 
Held,  that  this  waived  his  right  to  require  the  company  to  collect  an 
assessment  on  the  note  otherwise  than  by  the  Act  of  1842  :  Id. 

The  Constitution  of  the  United  States  or  of  Pennsylvania  did  not  pre- 
clude his  waiving  a  trial  by  jury  and  agreeing  to  the  manner  in  which 
judgment  might  be  entered  against  him:  Id. 

Joint  Contractors.    See  Vendor. 

Judgment. 

Collateral  Impeachment  of  Judgment  merely  voidable. — The  general 
rule  is,  that  judgments  which  appear  to  have  been  regularly  obtained, 
are  conclusive  upon  parties  and  privies,  and  cannot  be  impeached  in  any 
collateral  proceeding.  If  one  against  whom  such  judgment  bo  obtained 
would  avoid  it,  he  must  do  so  by  some  proceeding  instituted  for  that 
purpose,  and  in  which  an  issue  can  be  formed  upon  the  question  affect- 
ing its  validity.  Hence,  case  will  not  lie  for  arrdst  and  imprisonment 
upon  an  execution  issued  upon  a  judgment  merely  voidable,  but  not  void : 
Kimball  v.  Toion  of  Newport,  47  Vt. 

Municipal  Corporation. 

Defective  Highway — Ice  and  Snow — Damages. — A  municipal  cor- 
poration is  liable  for  damages  for  injuries  for  neglect  of  its  officers  in  not 
keeping  its  streets,  roads  and  bridges  in  repair  :  McLaughlin  v.  City  of 
Carry,  77  Pa. 

If  the  municipal  authorities  are  negligent  in  allowing  a  dangerous  ob- 
struction in  a  public  highway,  which  they  could  have  removed,  they  are 
liable  for  damages  to  a  person  injured  thereby  without  any  fault  of  his 
own  :  Id. 

A  city  allowed  ice  and  snow  to  accumulate  in  drifts  and  ridges  on  a 
sidewalk  and  remain  for  weeks,  the  plaintiff  in  passing  lawfully  on  the 
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walk  slipped  on  it,  fell  and  injured  himself.  Whether  the  snow  and  ice 
had  so  accumulated  by  default  of  the  officers  of  the  city,  and  whether  by 
reason  thereof  the  plaintiflf  was  injured,  were  for  the  jury,  and  if  so  the 
city  was  liable  to  the  plaintiff  for  damages  :  Id. 

If  the  obstruction  was  of  such  long  duration  as  to  be  generally  observa- 
ble, the  city  was  chargeable  with  constructive  notice :  I<1 

The  measure  of  damages  to  plaintiff  would  be  the  direct  expenses  by 
reason  of  the  injury,  the  inconvenience  he  was  subjected  to,  pain,  pecu- 
niary loss  sustained  and  likely  to  be  sustained  during  life,  and  his  actual 
permanent  loss  of  earning  power  from  the  accident :  Id. 

What  the  plaintiff  might  be  receiving  as  wages  would  not  go  in  miti- 
gation of  damages,  but  might  be  considered  with  other  things  as  going 
to  prove  what  his  earning  powers  were  :  Id. 

National  Bank. 

Indebtedness  of  (me  Person  to  greater  Amount  than  one-tenth  its  Capital. 
— In  a  suit  by  a  National  Bank  against  an  endorser  on  notes  discounted 
for  the  drawer's  accommodation,  he  filed  an  affidavit  of  defence  that  at 
the  time  of  the  discount  the  drawer  was  indebted  to  the  bank  for  money 
lent  in  excess  of  one-tenth  of  its  capital ;  and  averred  that  the  loan  wns 
void  under  the  National  Bank  Act  of  June  3d  1864.  Held,  that  the 
affidavit  was  defective  in  not  averring  that  the  excess  was  knowingly 
and  voluntarily  lent  to  the  drawer :  O'Hare  v.  Second  National  Bank, 
77  Pa. 

Accidental  excess  made  in  mistake  or  ignorance  will  not  forfeit  an 
honest  loan :  Id, 

Such  excess  known  to  the  bank  only  is  not  such  an  unlawful  act  as 
will  avoid  the  loan  :  Id, 

The  fact  of  excess  of  indebtedness  is  a  matter  aside  from  the  loan, 
not  entering  into  its  terms  and  therefore  collateral  :  Id. 

A  loan  of  money  and  a  note  taken  as  security  are  part  of  the  proper 
business  of  the  bunk  within  its  power  and  therefore  not  illegal  in  them- 
selves :  Id. 

Partnership.    See  Witness. 

m 

Payment  to  one  Partner  in  Merchandise  after  Dissolution. — Altvater 
and  5larks,  being  partners  as  stone-masons,  and  having  contracts  for 
buildings,  were  purchasing  stone  for  their  business  ;  Altvater  sold  tools 
to  the  defendant,  owning  a  stone-quarry,  under  a  contract  that  they 
should  be  paid  for  in  stone  ;  the  stone  were  delivered  at  the  time  speci- 
fied, the  firm  having  been  dissolved  previously ;  Altvater  used  them  for 
his  own  purposes.  Held,  that  the  payment  for  the  tools  by  delivery  of 
stone  to  Altvater  was  good,  although  after  dissolution,  if  defendant  did 
not  know  of  the  dissolution  :  Kenney  v.  Altvater,  77  Pa. 

The  purchase  of  stone  by  Altvater  was  within  the  scope  of  the  firm's 
business,  and  the  payment  by  delivery  of  the  stone  to  him  was  in  fulfil- 
ment of  the  contract :  Lh 

The  misapplication  by  Altvater  of  the  stone  did  not  impair  the  valid- 
ity of  the  payment :  Id. 

A  delivery  in  good  faith  to  one  partner,  according  to  a  contract,  is  a 
delivery  to  both  ;  each  having  authority  to  receive  it :  Id, 

A  person  dealing  with  a  firm  must  have  actual  notice  of  dissolution  in 
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order  to  avoid  bis  transactions  with  one  of  the  partners  after  dissolution  : 
Id, 

A  letter  stating  the  dissolution  of  a  firm,  sent  by  mail  properly  di- 
rected to  defendant,  with  evidence  that  the  letter  was  not  returned  from 
the  Dead  Letter  oflSce,  is  not  sufficient,  without  other  evidence  of  its 
receipt,  to  charge  defendant  with  notice  of  the  dissolution,  but  with 
slight  corroboration  a  j  ury  might  find  such  notice  :  Id, 

The  rule  that  letters  properly  directed  and  marked  are  evidence  as  of 
the  dishonor,  &c.,  of  negotiable  paper,  is  restricted  to  commercial  paper : 
Id. 

Quo  Warranto.    See  Corporation, 
Release.    See  Vendor, 

Sale. 

Optional  Time  for  Delivery — Tender, — Bonsall  bought  from  the  plain- 
tiflfs/or  hisfimi  5000  barrels  of  oil,  to  be  delivered  at  buyer's  option 
before  December  Slst,  on  ten  days'  notice,  in  '*  bulk  cars  or  bulk  boats 
at  Pittsburg ;"  if  delivered  by  A.  V.  or  W.  P.  Railroad,  buyer  might 
designate  any  other  point  on  those  roads ;  payment  to  be  made  as  lots 
were  gauged  and  delivered.  He  bought  also  for  himself  from  plain- 
tiffs 5000  barrels  on  precisely  the  same  tenns.  On  the  21st  of  Decem- 
ber Bonsall  gave  plaintiffs  two  notices*  in  the  same  terms  to  deliver  the 
respective  lots  of  oil,  at  such  point  or  landing  as  he  might  designate. 
&c.  The  plaintiffs  shipped  all  the  oil  to  Pittsburg  on  30th  of  Decem- 
ber, had  it  inspected  and  gauged,  and  on  Slst  told  Bonsall  they  would 
give  him  the  numbers  of  the  cars  that  he  might  examine )  he  made  no 
reply,  but  shortly  afterwards,  on  the  same  day,  gave  plaintiffs  notice  to 
deliver  at  the  Anchor  works  on  A.  Y.  Railroad ;  plaintiffs  directed  the 
oil  to  be  delivered  there ;  there  not  being  room  for  all  on  that  siding,  the 
nearest  sidings  were  filled,  ready  to  put  on  Anchor  siding  as  the  others 
were  emptied ;  they  tendered  to  Bonsall  5981  barrels  in  bulk,  the  extra 
981  to  be  on  his  own  contract.  He  refused  to  receive,  giving  no  reason. 
Held^  that  it  was  for  the  jury  whether  the  tender  was  sufficient :  Lock- 
hart  et  al.  V.  Bonsall  et  al.^  11  Pa. 

It  was  Bonsall 's  duty  to  give  reasonable  notice  of  the  place  of  de- 
livery and  to  be  there  ready  to  receive  and  pay  for  the  oil :  Id. 

The  Anchor  siding  not  having  room  to  hold  the  cars,  it  was  sufficient 
if  the  plaintiffs  put  the  oil  on  the  nearest  sidings,  ready  to  be  moved  on 
the  Anchor  siding  as  it  was  emptied  :  Id. 

The  sufficiency  of  the  tender  is  to  be  determined  by  all  the  facts  and 
circumstances  connected  with  it  and  the  motives  of  the  parties  :  Id. 

Bonsall  was  not  bound  to  accept  more  or  less  than  his  contract,  but  if 
there  was  a  larger  quantit}',  from  which  he  might  separate  the  5000  bar- 
rels, it  not  being  plaintiffs'  engagement  to  pump  the  oil  from  the  cars, 
it  was  sufficient :  Id. 

If  the  plaintiffs  offered  in  good  faith  to  deliver  the  oil,  they  were  not 
bound  to  set  apart  the  precise  quantity  named  in  the  contract  before 
offering  to  deliver  :  Id. 

Schools.     See  Constitutional  Late. 
Specific  Performance.    See  Vendor, 


760  ABSTRACTS  OF  RECENT  DECISIONS. 

Statute.     See  Constitutional  Law, 

Trespass. 

Joint  Owners — Liability  of  several  Owners  for  joint  Trespass, — 
Tenants  in  possession  may  be  sued  jointly  in  an  action  for  trespass  com- 
luitted  by  animals  kept  by  tbem  in  common  upon  the  premises,  altbough 
the  several  animals  are  owned  by  them  separately  and  individually : 
Jack  V.  Hudnall,  25  Ohio  State. 

Vendor  and  Purchaser. 

Sale — Effect  of  ReJease  hy  one  Vendor. — If  one  joint  vendee  release 
his  interest  in  a  joint  right  of  action  against  the  vendor  for  false  and 
fraudulent  representations  made  in  the  sale,  the  interest  of  the  other 
vendees  is  thereby  released,  although  the  releasor  assumed  to  release 
only  his  own  interest :  James  v.  Aiken,  47  Vt. 

The  plaintiff  had  given  such  release,  and  received  $1000  therefor. 
Afterwards  he  paid  notes  executed  jointly  by  himself  and  the  defendant 
and  others,  joint  vendees,  for  the  purpose  of  raising  funds  to  pay  towards 
th<)  property  purchased,  and  brought  this  suit  for  contribution.  Held, 
that  the  defendant  was  entitled  to  share  in  the  $1000 ;  that  to  that  ex- 
tent the  plaintiff  never  had  claim  for  contribution  against  him ;  and 
that,  as  it  was  not  in  extinguishment  of  any  cause  of  action  that  ever 
existed,  the  transaction  might  be  shown  under  the  general  issue,  and 
notice  under  §  32,  ch.  30,  of  the  Gen.  Stats.,  was  not  necessary  :  Id. 

Specific  Performance — UnhecUthiness  of  Place. — In  negotiating  for 
the  sale  of  a  farm,  on  the  inquiry  of  the  vendee  who  declined  to  pur- 
chase unless  the  neighborhood  was  not  sickly,  the  vendor  assured  him 
that  it  was  free  from  sickness,  the  vendee  then  entered  into  articles  for 
the  purchase.  The  neighborhood  was  subject  to  fever  and  ague.  It 
was  held  the  agreement  could  not  be  enforced  :  Holmes's  Appeal,  77  Pa. 

It  seems  that  such  agreement  would  DOt  be  enforced  if  the  oeighhor- 
hood  was  unhealthy  and  the  vendee  was  ignorant  of  it,  even  if  there 
had  been  no  misrepresentation  by  the  vendor :  Id 

Witness.    See  Evidence. 

Party —  Competency  where  other  Party  dead — Partners. — Where  one 
partner  is  dead,  in  a  suit  against  the  survivor  for  a  claim  against  the 
firm,  the  plaintiff  is  not  a  competent  witness,  under  the  Act  of  April 
15th  1869 :  Hanna  v.  Wray,  77  Pa. 

When  a  party  to  a  thing  or  contract  is  dead  and  his  rights  have  passed 
by  his  own  act  or  that  of  the  law  to  another  representing  his  interest  in 
the  controversy,  the  survivor  to  that  subject  cannot  testify  to  matters 
occurring  in  the  life  of  the  deceased  party  :  Id. 

The  rights  and  liabilities  of  a  deceased  partner  under  the  partner- 
ship, devolve  upon  the  surviving  partner  :  Id, 

In  the  settlement  of  the  partnership  account  of  the  survivor  with  the 
representatives  of  the  deceased  partner,  the  survivor  would  be  entitled 
to  credit  for  a  judgment  for  a  firm  debt  recovered  against  him  without 
his  collusion  or  neglect :  Id. 

Whether  plaintiff  was  competent  under  a  special  offer  to  testify  as  to 
matters  between  him  and  the  surviving  partner  only,  not  decided :  Id. 
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ACKNOWLEDGMENT.    See  Dbbd,  12,  13. 

ACTION.     See  Combtitctional  Law,  42  ;  Highway,   9 ;  Judombitt,   21 ; 
Warranty,  6. 

1 .  A  party  who  purchaset  goods  from  a  judgment-debtor,  and  thereby  ai- 
aists  him  to  defeat  his  creditor's  lien,  is  liable  to  the  creditor  in  an  action  on 
the  case.     Power »  r.  W heeler ,  52. 

2.  Action  for  deceit  will  not  lie  for  any  misrepresentations  as  to  cost  or  yalae 
of  a  patent  right.     Bishop  y.  Small^  395. 

3.  A  father,  who  sues  in  assumpsit  to  recover  for  the  senrices  of  a  minor 
son,  cannot,  after  discontinuing  such  suit,  bring  an  action  on  the  case  for 
enticing  away  and  hnrhoring  the  son.  The  suit  in  contract  is  a  waiyer  of  tho 
tort.     Thompwn  y.  Howard^  590. 

4.  After  electing  his  remedy,  he  must  abide  by  it.     Id, 

ACTS  OF  CONGRESS. 

1861,  July  13.       See  Constitutional  Law,  5. 

1862,  July  17.      See  Confiscation,  1. 

1862.  See  Constitutional  Law,  9. 

1864,  June  3.  See  Constitutional  Law,  2. 

1864,  June  3.  See  Banks  and  Bankbrb,  12. 

1864,  July  2.  See  Witness,  1. 

1864,  July  2.  See  Constitutional  Law,  6. 

1864.  See  Constitutional  Law,  9. 

1867,  Feb.  5.  See  Courts,  20. 

1867,  March  2.  See  Practicb,  7. 

1867.  See  Bankruptcy,  2. 

1867,  March  2.  See  Courts,  12. 

1870,  May  31.  See  Citizen,  4. 

1870,  May  31.  See  Vote,  2. 

1871,  March  3.  See  EyiDBNCE,  14. 

1873,  March  3.     See  Constitutional  Law,  2. 
1875.  March  3.     See  Courts,  14. 

ADMINISTRATOR.     See  Exbcutors  and  Admini8TRATOR8. 

ADMIRALTY.     See  Confiscation,  3. 

1.  A  maritime  lien  will  be  created  for  repairs  done  on  a  boat  or  yessel  at 
the  home  port,  if  the  repairs  are  made  on  the  credit  of  the  boat  or  yessel ; 
but  where  the  person  doing  the  work  stipulates  for  other  and  diflferent  security 
from  that  of  the  boat  or  yessel,  the  maritime  lien  is  waiyed  and  cannot  be  en- 
forced.    Taylor  y.  Steamboat  Commonwealth^  86. 

2.  Where  a  party  ih  his  libel  sets  up  an  admiralty  lien,  he  cannot  be  al- 
lowed if  that  fails  to  set  up  and  rely  upon  a  common-law  or  statutory  lien.    Jd. 

3.  Advances  in  a  foreign  port  to  equip  a  vessel  and  procure  a  cargo,  are 
primd  facie  made  on  credit  of  vessel.     Insurance  Co,  y.  Baring y  191. 

4.  They  are  a  lien  and  constitute  insurable  interest.     Id, 

5.  The  District  Court  cannot  distribute  proceeds  of  sale,  to  any  claimants 
who  have  nut  maritime  liens.     The  Lotatoanna^  191. 

6.  A  judgment  creditor  in  a  state  court  cannot  attach  on  execution  the  pro- 
ceeds of  the  vessel  in  the  registry  of  the  admiralty.     Id. 

7.  In  proceedings  in  rem  the  property  or  proceeds  follow  the  cause  on 
appenl  from  District  and  Circuit  Court.     Id. 
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ADMIRALTY. 

8.  In  admiralty,  cases  on  qaestions  of  fact,  where  the  District  and  Circait 
Courts  have  found  one  way,  there  will  be  no  reversal  unless  for  manifest 
error.     The  S.  B.  Wheeler,  249. 

9.  Whether  the  absence  of  a  lookout  at  the  bow  of  a  saillnfj^  Tessel  is  a 
contributory  fault  to  a  collision  is  a  question  of  fact.     /</. 

10.  The  admiralty  jurisdiction  of  the  United  States  courts  extends  to  a  tort, 
committed  by  collision  on  an  artificial  ship  canal  connecting  narigable  waters 
which  are  within  that  jurisdiction.     TTif  Steamer  Oier,  300. 

11.  Whore  by  a  collision  one  vessel  is  left  helpless  in  the  track  of  naripi- 
tion,  and  on  the  following  day  is  injured  by  a  passing  vesoel,  the  vessel  in 
fault  in  the  original  collision  is  liable  for  the  cost  of  repairing  the  injuries 
received  by  the  disabled  vessel  in  the  second  collision.     Id, 

12.  Whether  a  stream  is  within  the  term,  '*  navigable  waters  of  the  United 
States,*'  depends  upon  whether  the  stream  in  its  natural  state  affords  a  chan- 
nel for  commerce.     The  Montello,  315. 

13.  The  Supreme  Court  on  appehls  in  admiralty,  involving  issues  of  facts, 
will  only  reverse  in  a  clear  case.     7%«  i-ody  Pike,  452. 

14.  The  master  of  a  steamboat  used  for  towing  is  bound  to  know  all  cir- 
cumstance? necessary  for  the  safe  navigation  of  the  river  he  is  on.     id. 

15.  The  owners  of  towboats  are  responsible  for  accidents  the  result  of  want 
of  knowledge  of  the  captain.     Id, 

16.  It  is  settled  by  repeated  adjudications  of  this  court,  that  material-men 
furnishing  repairs  and  supplies  to  a  vessel  in  her  home  port  do  not  acquire 
thereby  any  Hen  upon  the  vessel  by  the  general  maritime  law  as  received  in 
the  United  States.     The  Lotavoannay  483. 

17.  Whilst  the  general  maritime  law  is  the  basis  of  the  maritime  law  of  the 
United  States,  as  well  as  of  other  countries,  it  is  only  so  far  operative  in 
this,  or  any  couptry,  as  it  is  adopted  by  the  laws  and  usages  thereof.  It  has 
DO  inherent  force  of  its  own.     Id, 

18.  In  particular  matters,  especially  such  as  approach  a  merely  mnnicipsl 
character,  the  received  maritime  law  may  differ  in  different  countries  without 
affecting  the  general  integrity  of  the  system  as  a  harmonious  whole.     Id. 

19.  The  general  system  of  maritime  law  which  was  familiar  to  the  lawyers 
and  statesmen  of  this  country  when  the  Constitution  was  adopted,  vss 
intended,  and  referred  to  when  it  was  declared  in  that  instrument,  thst  the 
judicial  power  of  the  United  States  shall  extend  '*  to  all  cases  of  admiralty 
and  maritime  jurisdiction."  Thus  adopted,  it  became  the  maritime  law  of 
the  United  States,  operating  uniformly  in  the  whole  country.     Id, 

20.  The  question  as  to  the  true  limits  of  maritime  law  and  admiralty  jn^s- 
diction  is  exclusively  a  judicial  question,  and  no  state  law  or  Act  of  Congre» 
can  make  it  broader  or  narrower  than  the  judicial  power  may  determine 
those  limits  to  be.  But  what  the  law  is  within  those  limits,  assuming  the 
general  maritime  law  to  be  the  basis  of  the  system,  depends  on  what  has  been 
received  as  law  in  the  maritime  usages  of  this  country,  and  on  such  legisla- 
tion as  may  have  been  competent  to  affect  it.     Id, 

21.  Settthley  That  Congress,  under  the  power  to  regulate  commerce,  has 
authority  to  establish  a  lien  on  vessels  of  the  United  States  in  favor  of  mate- 
rial-men, uniform  throughout  the  whole  country.     Jd. 

22.  In  particular  cases,  in  which  Congress  has  not  exercised  the  power  of 
regulating  commerce,  with  which  it  is  invested  by  the  Constitution,  and 
where  the  subject  does  not  in  its  nature  require  the  exclusive  exercise  of  that 
power,  the  states,  until  Congress  acts,  may  continue  to  legislate.     Id. 

23.  Hence,  liens  granted  by  the  laws  of  a  state  in  favor  of  material-nien 
for  furnishing  necessaries  to  a  vessel  in  her  home  port  in  said  state  are  valid, 
though  the  contract  to  furnish  the  same  is  a  maritime  contract,  and  can  only 
be  enforced  by  proceedings  in  rem  in  the  District  Courts  of  the  United  Sutes. 
Id, 

24.  Any  person  having  a  specific  lien  on,  or  a  vested  right  in,  a  surplus 
fund  in  court,  may  apply  by  petition  for  the  protection  of  his  interest  under 

'     the  43d  Admiralty  Rule.     Id, 

i     25.  Separate  libels  were  filed  in  1871,  against  a  steamboat,  for  wages,  for 
lAlvage,  for  supplies  fornished  at  her  home  port,  and  for  the  amount  due  on 
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a  mortgage :  Hetd^  On  the  eTidence,  that  the  lien  for  Fnpplies  had  not  been 
perfected  under  the  state  law ;  and,  if  it  had  been,  that  the  libeU  for  such 
supplies  could  not  be  sustained  prior  to  the  recent  chan^^e  in  the  12th  Admi- 
ralty Rule :  Held^  also,  That  the  libel  upon  the  mortgage  could  not  be  sus- 
tained as  an  original  proceeding,  but  thai  the  mortgagees  having  petitioned/ 
for  the  surplus  proceeds  of  the  vessel,  were  entitled  to  have  the  same  applied 
to  their  mortgage.     The  Lotatoanna,  191. 

26.  In  order  to  give  the  Supreme  Court  of  the  United  States  jurisdiction 
under  sect.  709  of  the  Revised  Statutes,  the  assignment  of  error  roust  be 
specific.     Edwards  v.  Elliott  et  al.,  518. 

27.  Where  the  entry  of  judgment  by  the  state  court  showed  that  the  con- 
tract for  building  a  vessel  was  not  a  maritime  contract,  and  that  the  remedy 
given  by  the  lien  law  of  the  state  did  not  conflict  with  the  Constitution  of 
the  United  States,  though  the  vessel  was  built  on  what  the  court  might  judi- 
cially notice  was  an  estuary  of  the  sea,  there  is  sufficient  to  give  the  court 
jurisdiction.     Jd. 

28.  A  maritime  lien  does  not  arise  on  a  contract  to  furnish  materials  for 
building  a  ship.     Id. 

29.  In  respect  to  such  contracts  the  states  may  create  such  liens  as  their 
legislatures  deem  just  and  expedient.     Jd, 

ADOPTION.     See  Parent  and  Child,  1,  2,  3,  4. 

ADVANCEMENT.     See  Decedbnts'  Estate,  7. 

AFFIDAVIT  OF  DEFENCE. 

An  affidavit  which  alleges  that  the  note  in  suit  was  given  for  the  considera- 
tion of  land  purchased  from  payee,  and  that  material  conditions  had  not  been 
performed  by  the  payee,  all  of  which  facts  the  present  plaintiff,  who  was 
endorser,  knew,  and  the  note  was  taken  as  security,  furnishes  a  good  defence, 
JBronson  v.  Silvemianf  752. 

AGENT.    See  Courts,  11 ;  Vendor  and  Purchaser,  21. 

1.  A  party  who  purchases  goods  from  an  agent,  sold  to  pay  his  own  debts, 
is  not  liable  to  the  principal  if  the  agency  was  not  disclosed.  KocA  v.  Willi, 
52. 

2.  A  factor  who  is  under  advances  may  sell  afler  a  reasonable  time,  for  the 
best  price  he  can  get,  notwithstanding  the  consignor's  orders.  Mooney  y. 
Mnssery  55. 

3.  An  agreement  by  an  agent  in  the  course  of  his  business,  is  binding  on 
the  corporation  employing  him.     Adams  Express  Co.  v.  Sch/essinger,  1 96. 

4.  Authority  to  sell  the  bonds  of  a  railroad  cannot  be  inferred  from  being 
a  director.     Titus  et  al,  v.  The  Cairo  4r  E.  Railroad,  252. 

5.  The  president  cannot  give  a  power  of  attorney  to  sell.     Id, 

6.  An  agent  employed  to  make  a  loan  and  having  possession  of  the  securi- 
ties, is  empowered  to  receive  both  principal  and  interest.  James  v.  Pohlman, 
316. 

7.  Such  authority  being  founded  on  possession  of  the  securities,  the  debtor 
must  see  that  he  has  them  before  paying.     Jd, 

8.  A  consignment  of  goods  under  a  special  contract,  in  which  the  consignee 
gives  his  acceptances  for  their  value,  poyable  partly  at  sight  and  partly  nt  a 
future  day,  and  agrees  to  account  for  the  whole  price,  to  guarantee  the  sales, 
and  to  receive  a  commission  of  ten  per  cent ,  with  other  stipulations,  making 
him  primarily  liable  for  the  price  of  the  goods,  falls  within  the  principle  of  Ex 
parte  White,  in  re  Nevill,  Law  Rep.  4  Ch.  App.  397,  and  is  a  consignment  on 
sale,  as  distinguished  from  a  consignment  on  del  credere  guaranty.  In  re 
Chamherlaines,  688. 

9.  Though  a  consignor  may  reserve  a  special  property  in  goods  consigned 
•  until  bills  of  exchange,  drawn  for  their  price,  are  paid  to  the  bill-holders  ;  yet 

he  cannot,  in  a  consignment  on  sale  to  a  consignee,  in  which  no  such  special 
property  is  reserved  to  protect  bills  drawn  upon  the  consignee  for  their  price, 
reserve  a  special  property  in  notes  and  accounts,  which  the  consignee  may 
take  for  the  goods,  from  persons  to  whom  the  consignee  may  sell  them,  as 
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n^ninst  other  creditors  of  the  consignee,  who  goes  into  bankmptcj.    In  re 
Chamber laines,  688. 

10.  Statements  of  an  agent,  to  he  admissihle  in  evidence  against  the  prin- 
cipal, must  have  been  made  in  the  course  of  the  business  intrusted  to  him. 
Ashmore  v.  Penna,  Steam  Towing  Co,f  699. 

11.  This  rule  excludes  all  statements  not  made  in  execution  of  the  agenej. 
Id, 

12.  One  having  authority  to  sio^n  the  name  of  nnother  may  procure  a  third 
to  do  it  in  his  presence.     Norwich  University  ▼.  Danuy  751. 

AMENDMENT.     See  Equity,  6. 

On  sustaining  a  demurrer,  bill  should  not  be  dismissed  without  allowing 
opportunity  to  amend.    Little  v.  Snedicor,  641. 

ANIMALS. 

Horses  which  have  escaped  from  their  owner's  enclosure  against  his  will, 
and  which  he  has  at  once  gone  in  search  of,  cannot  be  impounded.  Kinder  r, 
Gillespie,  53. 

APPLICATION  OF  PAYMENTS. 

A  debtor  may  direct  to  which  claim  his  payment  shall  be  applied — if  he 
makes  no  application  the  creditor  may  apply  it  to  any  claim  due.'  Bean  t. 
Brown,  702. 

ARBITRATION. 

1.  A  submission  to  arbitration  in  a  pending  suit  will  not  be  invalid  for 
want  of  the  affidavit  directed  by  the  2d  sect,  of  the  Act  of  June  16th  193€ 
of  Pennsylvania.     Shixler  y.  Keavy,  115. 

2.  When  the  submission  is  in  a  pending  action  it  need  not  be  stipulated 
that  it  shall  be  a  rule  of  court.     Id, 

S.  After  an  agreement  for  submission  has  been  executed  neither  party  can 
revoke  it.     Id, 

4.  The  court  cannot  rectify  a  mistake  of  fact  of  the  referees  where  the 
agreement  provides  the  award  shall  bo  final.     Id. 

5.  A  naked  power  to  submit  to  arbitration  is  revocable.  Paist  v.  Caldwdl, 
191. 

6.  But  not  where  the  agreement  is  in  the  nature  of  a  contract.     Id, 

7.  An  award  will  not  be  set  aside  for  slight  irregularities,  in  the  absenoe 
of  fraud.     Plummer  v.  Sanders^  453. 

8.  Nor  at  the  instance  of  a  party  in  whose  interest  any  misconduct  has 
happened.     Id. 

9.  An  officer  cannot  submit  a  matter  of  public  interest  to  arbitration. 
Mann  v.  Richardsony  578. 

ASSESSMENT.     See  Municipal  Corpo&ation,  6,  7,  12,  13. 

ASSAULT. 

To  justify  a  primd  facie  case  of  assault  it  must  be  shown  that  no  more  forte 
was  used  than  the  occasion  required.  Hanson  v.  European  4r  North  American 
Railroad  Co.,  198. 

ASSUMPSIT.     See  Duress,  2  ;  Evidence,  7. 

1.  Lies  to  recover  money  paid  for  the  assignment  of  a  sealed  instrument, 
which  the  assignor  fraudulently  induced  assignee  to  purchase.  Barton  t. 
Briggs,  249. 

2.  There  is  no  implied  contract  on  the  part  of  a  parent  to  psy  for  serrices 
or  board  and  lodging  furnished  by  a  child.     Smith  v.  Denmany  578. 

3.  Where  work  has  not  been  done  according  to  contract,  but  is  accepted 
and  used  by  a  party,  he  is  liable  on  an  implied  promise  for  its  value.  Adams 
T,  Cosby,  579. 

4.  To  maintain  a  quantum  meruit  the  requisites  of  the  special  contract  need 
not  be  complied  with.     Id. 

5.  Assumpsit  on  common  counts  will  not  lie  to  recover  a  deficiency  of  lo^ 
given  to  one  to  be  sawed.     Stitterlee  v.  MellicJc,  579. 

6.  Where  there  is  no  count  on  a  contract  to  keep  as  bailee,  it  is  error  to 
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charge  that  defendant  is  liable,  aniess  he  took  such  care  of  the  logs  as  a  pru- 
dent man  would  of  his  property.     ScUterlee  t.  Afeilick,  579. 
«       7.  Generall}*,  where  there  is  evidence  of  conrersion  by  a  wrongdoer,  plain- 
tiff may  waive  tort  and  sue  in  assumpsit.     Id. 

8.  A  promise  made  to  a  third  party  to  pay  a  note,  will  not  enure  to  the 
owner's  banefit.     Grant  t.  Merrill^  712. 

9.  To  make  one  renponsible  for  services  rendered  to  another,  he  must  eithec 
expressly  promise,  or  conduct  himself  so  that  the  other  understands  htm  to  be 
responsible.     Redfield  v.  Dana,  752. 

ATTACHMENT.     See  Bankrcptct,  1,  4. 

1.  Jurisdiction  by  attachment  cannot  be  acquired  where  platntifT  fails  to 
show  the  action  arises  on  contractj  judgment  or  decree.  Pope  et  al.  v.  Hibernia 
Insurance  Company^  192. 

2.  Where  there  is  no  jurisdiction  as  to  defendant,  garnishee  is  not  liable  for 
failure  to  answer.     Id, 

3.  A  judgment  a^^ainst  a  garnishee  is  not  a  protection  unless  he  has  availed 
himself  of  everv  defence  vhich  be  knows  of  to  the  suit.  Pierce  v.  The  C, 
^  N.  W.  Raihoad,  249. 

4.  Under  the  laws  of  Wisconsin  the  "earnings  of  all  married  persons" 
for  60  days  prior  to  issaing  of  any  process  are  exempt  from  attachment.     Id, 

5.  A  corporation  existing  under  the  laws  of  two  states,  is  presumed  to 
know  the  laws  of  both,  and  so  far  will  be  treated  as  a  domestic  corporation  in 
each.     Id. 

6.  The  garnishee  to  protect  himself  must  notify  the  debtor.     Id, 

7.  One  who  issues  an  attachment  wrongfully  is  liable  for  injury  occasioned 
thereby.     Tweedy  v.  Sampson,  '391. 

8.  Probable  cause  for  believing  it  proper,  though  no  defence  may  go  in 
mitigation  of  damages.     Id, 

*  9.  Injury  to  defendant's  credit  is  a  legitimate  basis  for  recovery  of  actual, 

damages.     Id. 

10.  An  administrator  is  not  liable  to  foreign  attachment.  Conway  y. 
Armington,  391. 

11.  Money  due  by  an  insurance  company  for  a  loss  is  attachable,  though 
the  goods  insured  were  exempt.      Wooster  v.  Page  and  Trustee,  396. 

12.  It  is  no  defence  for  a  garnishee  thai  his  agent  paid  over  the  debt 
attached  before  he  had  notice,  if  the  attachment  was  served  at  his  usual  place 
of  residence.      Conley  v.  Chitcote,  752. 

13.  Nor  that  the  debtor  could  have  held  the  money  under  the  exemption 
laws  of  the  state.     Id, 

ATTORNEY. 

1 .  In  purchasing  a  claim  from  his  client  mnst  use  the  utmost  good  faith. 
Dunn  V.  Record,  391. 

2.  It  is  not  negligence  on  the  part  of  an  attorney  to  accept  as  a  correct  ex- 
position of  the  law  a  decision  of  the  Supreme  Court  of  his  state.  Marsh  y, 
Whitmore,  519. 

8.-  It  is  too  late  for  a  client  to  object  to  the  purchase  of  his  bonds  by  the 
attorney  after  twelve  years.     Id. 

4.  Presumptively  an  attorney  who  appears  for  a  party  has  authority  so  to 
do.     Hiil  V.  Mendenkall,  524. 

5.  Though  it  may  be  proved  that  he  had  no  authority,  it  must  be  done  under 
a  special  plea.     Id. 

6.  Lien  of  attorney  on  judgment  will  be  enforced  according  to  law  of'  state 
where  it  attached.      Citizens*  National  Bank  v.  Culver  and  Trustees^  642. 

7.  In  Vermont  an  attorney  has  a  lien  on  a  judgment  for  all  his  just  claims 
in  the  suit.     Id. 

8.  Such  lien  cannot  be  defeated  by  an  attachment  of  the  debt.     Id, 

9.  In  an  action  on  an  injunction  bond  plaintiff  cannot  recover  for  attorney's 
fees  in  the  original  case.     Riddle  et  al.  v.  Cheadle,  752. 

BAILMENT.     See  Assumpsit,  6  ;  Banks  and  Banker,  7. 

1.  A  party  will  not  be  liable  for  over-driving  a  hired  horse  if  at  the  tim? 
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of  hiring  the  owner  agreed  that  he  should  perform  the  work  for  which  he  was 
hired.     HuggUs  v.  fb^,  260. 

2.  Statements  made  hy  the  driver  of  the  horse  the  day  after  the  jonmey  are 
not  admissible  in  evidence  against  the  party  hiring.     Id. 

3.  Relinquishment  of  possession  is  abandonment  of  lien,  unless  consistent 
with  the  contract.     Robinson  v.  Larrabee,  453. 

4.  The  forfeiture  of  the  lien  is  not  waived  by  resumption  of  custody.     Id. 

5.  A  bailee  who  takes  an  article  to  repair  is  only  liable  for  the  want  of 
ordinary  care.     Bussell  v.  Koehler,  .579. 

6.  He  is  not  liable  if  the  article  is  destroyed  by  fire.     Id<, 

BAGGAGE.     See  Evidence,  8  ;  Express  Company. 

BANK  AND  BANKER.     See  Bond,  9  ;  Constitutional  Law,  1. 

1.  Cashiers  of  a  bank  are  held  out  to  the  public  as  having  authority  to  act 
according  to  the  general  usage,  practice  and  course  of  business  conducted  by 
the  bank.  Their  acts,  within  the  scope  of  such  usage,  practice  and  course  of 
business,  will  in  general  bind  the  bank  in  favor  of  third  persons  possessing  no 
other  knowledge.     MutthfWH  v.  Mass,  National  Bank,  153. 

2.  One  of  the  ordinarv  and  well-known  duties  of  the  cashier  of  a  bank  is 
the  surrender  of  notes  and  securities  upon  payment,  and  his  signature  to  the 
necessary  transfers  of  securities  or  collaterals  when  in  the  form  of  bills  of  ex- 
change, choses  in  action,  stock  certificates,  or  similar  securities  for  loans, 
which  are  personal  property,  is  an  act  within  the  scope  of  the  general  o.«age, 
practice  and  course  of  business  in  which  cashiers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  net,  and  is  therefore  binding  on  the  bank.     Id, 

3.  A  certificate  of  stock  accompanied  by  an  assignment  and  power  of  attor- 
ney executed  in  blank  has  a  species  of  negotiability  well  recognised  in  com- 
mercial transactions  and  judicial  decisions.  The  assignee  is  entitled  to  fill 
up  the  blank  with  his  own  name,  and  the  assignor  is  estopped  from  denying 
the  genuineness  of  the  certificate  or  the  antecedent  signatures.     Id, 

4.  The  national  banks  have  no  lien  upon  shares  of  their  capital  stock  for 
the  security  of  the  indebtedness  of  the  owners  and  holders  of  such  shares. 
Bank  of  Louisville  v.  Bank  of  Newarkf  261. 

5.  Where  the  owners  of  such  shares  assign  them  bond  Jide^  in  security  for 
actual  indebtedness,  and  give  the  creditor  power  to  transfer  such  shares  apon 
the  books  of  the  bank,  it  creates  such  a  lien  in  favor  of  the  creditor  as  will  be 
protected  under  the  Bankrupt  Law  of  the  United  States.     Id. 

6.  Where,  more  than  two  years  after  the  creation  of  such  lien,  proceedings 
in  bankruptcy  are  instituted  and  prosecuted  to  final  discharge  of  the  debtor 
without  any  notice  being  taken  by  the  assignee  or  the  court  of  the  indebted- 
ness or  the  assignment  of  such  shares  in  security,  sucE  discharge  of  the 
debtor  will  have  no  effect  upon  the  lien  created  by  the  assignment,  and 
the  assignee  may  compel,  in  a  court  of  equity,  the  perfecting  of  his  title  to 
the  shares  so  assigned  upon  the  books  of  the  bank.     Id. 

7.  National  Banks,  created  under  the  Act  of  Congress,  have  no  power 
to  bind  themselves  or  the  corporators,  by  accepting  bonds,  coin,  or  other 
valuable  things,  upon  special  deposit,  for  safe  keeping  and  return  on  demand, 
and  no  recovery  can  be  had  against  the  bank  for  any  such  deposit  left  with 
the  cashier  and  not  returned  on  request.     W'iley  v.  First  NcUionai  Bank^  342. 

8  Banks,  like  other  private  corporations,  are  confined  to  the  sphere  of 
action  limited  by  the  terms  and  intent  of  the  charter.  Wetkler  v.  First  Aa- 
tional  Bank,  609. 

9.  In  inquiring  into  the  power  of  a  corporation  to  make  contracts,  it  most 
be  considered,  1st,  whether  its  charter,  or  the  statute  law  binding  upon  it.  per- 
mits or  forbids  it  to  make  such  contract ;  or,  2d,  may  such  power  be  implied 
as  incidental  to  its  existence  ;  or,  3d,  is  the  contract  foreign  to  the  purposes 
of  its  creation.     Id. 

10.  By  sect.  8  of  The  National  Bank  Act,  authorizing  the  incorporation  of 
national  banking  associations,  the  kind  of  banking  is  limited  and  defined ; 
and,  as  the  act  contains  no  grant  of  the  power  to  engage  in  bond  brokerage, 
it  is,  therefore,  prohibited  to  them  Nor  is  it  necessary  to  the  purpo«e  of 
their  existence,  or  in  any  sense  incidental  to  the  business  of  banking.     Id. 

11.  In  an  action  of  deceit  against  a  national  bank,  seeking  to  recover  dams- 
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fid  for  the  allcf^od  traadalent  repreMntntions  of  its  teller  miide  in  the  sale  to 
the  plaintiff  of  certain  railroad  bonds,  Heid^  Thatthe  business  of  selling  bonds 
on  commission  is  not  within  the  scope  of  the  powers  of  national  banking 
associations,  and  the  bank  cannot,  under  any  circumstances,  carry  it  on  ;  and 
being  thus  beyond  its  corporate  power,  the  defence  of  ultra  vires  is  open  to 
it,  and  the  bank  is  not  responsible  for  any  false  representations,  by  which  the 
plaintiff  may  have  been  damnified,  made  by  its  teller,  in  any  such  dealing. 
Weckler  v.  Firxt  National  Bank^  609. 

12.  Indebtedness  of  one  person  to  a  greater  amount  than  one-tenth  of  the 
capital  of  a  national  bank,  does  not  render  a  loan  void  under  the  Act  of  Jane 
Sd  1864.      O'Hart  v.  Second  National  Bank^  758. 

13.  Accidental  excess  made  in  mistake  or  ignorance  will  not  forfeit  an 
honest  loan.     Id, 

1 4.  Such  excess  known  only  to  the  bank  is  not  such  an  unlawful  act  as  will 
avoid  the  loan.     Id, 

15.  A  loan  of  money  and  a  note  taken  as  security  are  part  of  the  proper 
business  of  a  bank,  and  therefore  not  illegal  iu  themselves.     Id, 

BANK  NOTES.     See  Criminal  Law,  18. 

BANKRUPTCY.     See  Debtor  and  Creditor,  6. 

I.  Effect  of  Proceedings, 

1.  An  attachment  levied  more  than  four  months  previous  to  bankmptey  is 
good,  and  the  creditor  entitled  to  judgment  thereon.  Batckslder  v.  Putnam, 
453. 

2.  The  Bankrupt  Act  has  not  the  effect  of  suspending  state  laws  allowing 
assignments  for' the  benefit  of  creditors.     Cook  et  aL  v.  Rogers^  453. 

3.  There  is  no  analogy  between  insolvent  laws,  correctly  so  called,  and 
laws  which  sanction  assignments.     Id, 

4.  A  creditor  of  an  assignor  for  the  benefit  of  creditors  cannot  attach  his 
goods  in  the  hands  of  the  assi<ince.     Id. 

5.  Bankrupt  Law  does  not  affect  the  law  for  settlement  of  insolvent  estates 
of  persons  deceased.     Hawkins  ^  Co,  v.  Learned^  642. 

n.   FrawUtUnt  Preferences, 

6.  Where  a  deed  of  trust  of  a  homestead  is  set  aside  on  the  ground  of 
being  a  preference,  the  homestead  rights  of  the  fraudulent  grantor  are  re- 
stored, and  the  same  result  will  follow  where  the  preference  is  surrendered 
nnder  the  23d  section  of  the  Bankrupt  Law.     In  re  Detert^  166. 

7.  Where  a  creditor  who  has  received  a  conveyance  which  is  fraudulent 
on  the  ground  of  being  a  preference,  files  a  consent  that  all  the  creditors  may 
share  in  the  property  thus  conveyed,  such  consent  operates  as  a  surrender  of 
his  preference.     Id. 

8.  A  valid  lien  will  not  be  divested  by  creditor  receiving  a  preference,  in 
Tiolation  of  the  Bankrupt  Act.     Averjf  v.  Hackley^  316. 

9.  The  intention  of  the  bankrupt  is  the  turning  point  us  to  whether  a  judg- 
ment was  obtained  with  a  view  to  give  a  preference.  LittU^  Assignee^  v. 
Alexander^  519. 

10.  A  judgment  note  for  value  given  four  months  before  the  proceedings 
in  bankruptcy,  is  nut  in  fraud  of  the  bankrupt  law.  Sleek  v.  Tumer^s  As- 
signee.^  520. 

11.  Mere  passive  non-resistance  in  an  insolvent  debtor,  will  not,  under  the 
bankrupt  laws,  invalidate  a  judgment  where  there  is  no  defence.     Id. 

12  Though  the  judgment  creditor  knew  of  his  debtor's  insolvency,  it  is 
not  any  violation  of  the  Bankrupt  Law.     Id. 

13.  The  giving  of  a  warrant  of  attorney  to  confess  judgment  for  a  con- 
sideration of  equal  value  passing  at  the  time,  is  not  in  fraud  of  the  Bankrupt 
Xiaw.      Clark,  Anf(igneey  v.  heliUj  520. 

14.  The  creditor  may  enter  judgment  when  he  pleases.     Id, 

15.  If  the  creditor  has  issued  execution,  he  may  receive  accounts  due  the 
debtor,  and  cash,  up  to  the  proceedings  in  bankruptcy.     Id. 

HI.   Discharge. 

16.  Debts  due  to  the  United  States  are  not  barred  by  the  bankrupt's  cer- 
tificate and  discharge.     United  States  v.  Herron,  192. 
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17.  No  general  words  in  a  statate  direst  the  govemment  of  its  rights. 
United  i^atet  v.  Herron^  192. 

IV.  Rights  and  Duties  of  Assignee. 

18.  The  present  Bankrupt  Law  leares  it  optional  with  the  assignee  in 
bankruptcy  whether  or  not  to  pursue  property  of  the  bankrupt  which  has 
been  pledged  or  mortgaged  for  the  security  of  the  bankrupt's  debts.  If  he  is 
of  opinion  that  anything  may  be  saved  to  the  estate  by  paying  the  debt  so 
secured  and  taking  the  property  pledged  or  mortgaged,  it  is  his  duty  to  do  so ; 
but  if  he  thinks  otherwise,  he  should  abstain  from  the  redemption  of  the  pro- 
perty, and  in  such  case,  unless  the  creditor  claim  to  have  the  property  pledged 
or  mortgaged  applied  upon  the  debt,  and  to  prove  his  claim  for  the  balance, 
or  to  surrender  the  property  to  the  assignee  and  prove  for  his  whole  debt,  there 
is  no  occasion  to  bring  the  matter  into  the  proceedings  in  bankruptcy.  The 
pledgee  or  mortgagee  of  property,  not  brought  into  the  proceedings  in  bank- 
ruptcy, may  pursue  his  remedy  upon  the  pledge  or  mortgage  in  the  state 
courts,  the  Federal  courts  having  no  exclusive  jurisdiction  over  property  of 
the  bankrupt  which  is  not  brought  into  the  proceedings  against  him.  Bank 
of  Louisville  ▼.  Bank  of  Newark j  281. 

19.  A  landlord  is  entitled  to  his  rent  out  of  the  proceeds  of  a  sheriff's  sale, 
in  preference  to  the  assignee  in  bankruptcy.     Barneses  Appeal,  461. 

20.  Whenever  an  execution  will  carry  a  valid  sale  over  the  assignee,  it 
carries  with  it  the  claim  of  landlord  for  rent.    Id. 

BARRATRY.     See  Shipping. 

BEACH.     See  Easement,  4,  8. 

BILLS  AND  NOTES.     See  Assumpsit,  8  ;  Pleading,  13. 
I.  Form,  Conftidrration^  ^c.     See  Debtor  and  Creditor,  13. 

1.  A  writing  in  these  words,  '^Due  C.  k  B.  seventeen  dollars,  value  re- 
ceived. F.  L.,"  does  not  import  an  express  promise  to  pay,  but  is  merely  an 
acknowledgment  of  indebtedness,  from  which  the  law  implies  a  promise  to 
pay.  It  is  not  therefore  a  **  promissory  note  not  negotiable,"  within  the 
statute,  which  fixes  the  limitation  to  actions  upon  obligations  of  that  descrip- 
tion.    [Two  judges  dissenting.]     Currier  y.  Lodcwoodf  12. 

2.  Where  the  debtor,  after  the  debt  was  barred  by  the  statute,  said  to  the 
creditor,  **I  will  give  you  a  ton  of  coal  for  the  note,"  which  offer  was  not 
accepted,  it  was  held  that  it  was  a  mere  offer  of  compromise,  and  not  such 
an  acknowledgment  as  would  take  the  case  oat  of  the  Statate  of  Limitationi. 
Jd. 

3.  Where  the  debtor  at  another  time  said  to  the  creditor,  "  Have  yon  that 
note  ?  I  wish  to  settle  it,*'  the  creditor  replying,  '*  It  is  in  the  hands  of  S. 
and  you  can  settle  with  him,"  to  which  the  debtor  rejoined,  *•*■  The  note  is 
outlawed  and  good  for  nothing,  and  yoa  can  go  ahead  if  yoa  want  to ;" 
which  declarations  the  court  below  held  not  to  be  sufficient  evidence  of  a  new 
promise,  it  was  held  that  the  court  committed  no  error  of  law  in  so  deciding. 
Id. 

4.  The  compromise  of  a  doubtful  claim  is  sufficient  consideration  for  a 
promissory  note.     Beffe  r.  VogU^  53. 

5.  A  defence  to  an  action  on  a  note,  that  the  sole  consideration  was  certain 
ice  to  be  formed  on  ponds  next  winter,  and  that  no  ice  was  formed,  is  bad, 
there  being  no  warranty.     Townsend  v.  Water  Commissioners^  53. 

6.  A  note  **  for  value  received  without  interest,  waiving  the  right  to  appeal, 
and  of  all  valuation,  appraisement,  stay  and  exemption  laws''  is  negotiable. 
Zimmerman  v.  Bote^  193. 

7.  Where  the  statement  that  a  note  was  given  for  a  patent,  was  cut  off,  and 
the  note  passed  to  a  hond^de  endorsee  for  value,  the  maker  has  no  defence, 
though  consideration  fail.     Id. 

8.  The  maker  must  guard  the  public  against  fraad  and  alterations.     Id, 

9  Where  one  makes  his  promissory  note  to  a  third  party,  at  the  request 
of  hi<  creditor,  who  is  a  debtor  to  the  payee ;  he  cannot  afterwards  set  tip 
want  of  cunjiiJcration  to  a  suit  on  the  note.  S(Mth  Boston  Iron  Co.  r.  Brown, 
454. 
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10.  Taking  a  note  for  an  antecedent  debt  is  an  agreement  for  delay  until 
its  maturity,  and  therefore  a  8ufilcicnt  conitideration.    Thompson  y.  C*V(iv,  •IS?. 

11.  The  note  of  a  married  woman  for  an  antecedent  debt  of  her  hiwbanJ  is 
good.     Id. 

12.  The  Act  of  1869  of  Ohio,  relating  to  notes  ^iven  for  patent  right,  does 
not  cover  notes  given  for  machines  built  under  letters  patent,  nor  for  the  sgency 
to  sell  them.     State  of  Ohw  v.  Peckj  579. 

13.  It  is  no  defence  to  a  suit  bv  an  innocent  endorsee  that  a  note  was  pro- 
cured by  fraudulent  representations.     Strough  el  al.  v    Gear  el  af.,  580. 

14.  Failure  to  stamp  a  note  does  not  affect  its  validity,  unless  done  with 
intent  to  evade  the  law.     Cole  v.  Cornelinn,  642. 

15.  Note  payable  **  by  the  1st  day  of  June,"  i&  payable  on  the  Ist  day  of 
June.     Id, 

II.  Ri'fhtJf  of  Parties*     See  infra  40. 

16.  The  transfer  of  a  note  after  maturity  passes  the  legal  title  to  the  holder, 
subject  to  such  equities  as  exist  from  its  dishonor.  National  Bank  of  Wash" 
ington  v.  Texav,  192. 

17.  Any  one  disputing  the  title  of  holders  has  the  burden  of  proof.     Id. 

18.  A  special  endorsement  of  a  bill  *'  to  pay  J.  C.  or  order  on  account  of 
B.  &  G.''  is  notice  to  all  holders  that  J.  C.  holds  in  trust,  and  has  no  property 
In  the  bill.     Blame  v.  Bourne,  391. 

19.  B   &G.  are  the  real  owners  of  the  bill.     Id. 

20.  Paper  sent  for  collection  only,  nothwithstanding  a  general  endorse- 
ment, remains  the  property  of  the  sender  as  to  all  parties  havmtr  notice      Jd. 

21.  A  noic  Kiven  for  a  precedent  debt  is  prtntd  facie  security  only,  or  an 
extension  of  credit.      VVtthur  v.  Jernetjan,  392. 

22.  Yet  if  the  note  is  given  and  received  as  absolute  payment,  the  debt  is 
paid      Id. 

23  The  order  or  signing  a  note  by  the  makers,  creates  no  presumption  of 
the  relation  of  principal  and  surety.     Sammerhill  v.  Tapp.  392. 

24.  The  true  relation  of  the  makers  may  be  shown  by  parol,  so  that  it  does 
not  prejudice  a  stranger.     Id. 

25.  Where  R.  discounted  a  note,  made  by  F.  and  endorsed  by  M.,  on  which 
was  printed  **  credit  the  drawer,'*  in  a  suit  by  R.  against  the  endorser,  proof 
is  inadmissible  that  the  note  was  an  accommodation  note,  without  notice  that 
R.  was  aware  of  the  fact  when  he  discounted  the  note.  Mishler  v.  Reed  ^ 
HetidfTHonj  520. 

26.  R.  discounting  the  note  was  a  Ixmd^fide  purchaser  for  value,  and  could 
not  be  affected  by  an  understanding  between  M.  and  F.     Id, 

27.  The  fact  that  *' credit  the  drawer,'*  was  not  signed  by  the  endorser, 
was  no  notice  to  R.  that  M.  was  to  control  the  proceeds.     Id. 

28.  That  the  note  was  in  possession  of  the  maker  before  duo  was  not  evi- 
dence that  he  had  paid  it.     Id. 

29.  The  subsequent  fraud  of  the  payee  in  altering  the  terms  of  an  agree- 
ment on  which  a  note  was  executed,  the  atrrecment  not  beinp:  attached  to  the 
note,  does  not  impair  the  immunity  attaching  ro  commercial  paper  in  the 
hands  of  a  Itondjide  holder.     Strovffh  et  al.  v.  (J^ur  tft  at.,  580. 

30.  A  note  may  be  made  payable  with  reasonable  attorney's  fee  if  suit  is 
instituted.     Id. 

31.  The  maker  of  a  note  is  liable  to  n  bond  fide  endorsee,  if  he  is  guilty  of 
negligence  in  using  reasonable  care  to  inform  himself  of  its  contents.  Nehe» 
her  V.  Cat  singer  et  ai  .,  580. 

32.  Executing  a  negotiable  note  without  reading  it  is  negligence.     Id, 

33.  Removing  a  condition  from  a  note  after  signing,  without  the  consent 
of  the  maker,  is  a  material  alteration.     Cochran  et  al.  v.  Neheker^  580. 

34.  It  being  payable  at  bank,  did  not  make  the  maker  liable,  when  altered. 
Id. 

35.  Alteration  will  be  presumed,  until  the  contrary  is  shown,  to  have  been 
made  by  the  party  claiming  under  it.     Id. 

36.  The  burden  is  on  defendant  to  prove  a  material  alteration.     Id. 

^      37    The  maker  of  a  negotiable  note  who  executes  it  in  such  form  as  to  ad- 
VoL.  XXIII.— 97 
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mit  of  fraudulent  alteration  with  ease  and  without  leavini;  any  trace  of  Ae 
fraud  by  which  a  purchaser  can  be  pat  on  his  guard,  is  estopped  by  his  negh- 
gence  from  setting  up  the  alteration  against  a  bond  Jute  holder  for  Talne. 
Nebeker  v.  Cochran,  697. 

IIL    Endorsentent ;  Arcejttance. 

38.  A  parol  agreement  that  an  endorsement  is  without  recourse  to  endorser  is 
no  defence  against  a  bondjide  holder  without  notice      Skinner  v.  Church,  53. 

39.  An  extension  of  time  to  the  maker  if  the  rights  of  the  -endorser  are 
prc«5ervcd  will  not  discharge  the  latter.     Hagey  v.  Bill,  115. 

40.  An  endorsee  of  overdue  "pKp^T  takes  it  subject  to  equities  connected 
with  it,  but  not  to  set-ofF generally.     Longy.  Rhawn,  116. 

41.  A  draft  drawn  in  one  state  and  accepted  in  another  is  to  be  regarded  as 
a  contract  made  in  the  state  where  it  is  dr&wn.     Tthfen  v.  Blair ^  522. 

42.  It  is  accordingly  to  be  governed  by  the  laws  of  the  slate  where  it  is 
drawn .     Id. 

•13.  If  not  usurious  in  the  state  M'here  it  is  drawn,  a  bond  Jide  purchaser 
may  recover  the  full  value  o^f  it.     /d. 

44  A  purchaser  of  such  a  draft,  though  a  broker,  is  not  a  lender  of  money 
on  it,  and  may  recover  the  full  value  of  it.     Id. 

IV.  Notice. 

45.  In  order  to  charge  the  endorser  of  a  joint  note,  demand  must  be  made 
on  all  the  makers.     Gates  v.  Beecher,  440. 

46.  The  note  of  partners  does  not  come  within  this  rule,  as  they  are  bat 
one  maker  in  contemplation  of  law,  and  a  demand  on  any  of  them  is  a  suffi- 
cient demand  on  all.     Id. 

47.  After  a  dissolution  of  a  partnership  by  bankruptcy  or  otherwise,  the 
powers  of  the  several  partners  to  affect  each  other  by  new  contracts  ceases, 
but  each  retain  the  power  to  settle  up  the  former  business,  and  hence  the  dis- 
honor of  a  note  by  either  partner  is  sufficient  even  after  dissolution  to  charge 
an  endorser.     Id. 

48.  The  notice  of  dishonor  to  an  endorser  is  only  required  to  be  such  as 
will  reasonably  apprise  him  of  the  particular  paper  on  which  he  is  to  be 
charged.  Therefore,  in  the  absence  of  evidence  to  show  that  the  endorser  was 
misled,  or  that  there  was  any  other  note  to  which  it  might  apply,  a  notice 
which  gave  the  maker's  name,  the  date  and  amount  of  the  note,  the  date  when, 
the  place  where  and  the  person  of  whom  demand  was  made  and  the  refusal 
to  pay,  was  held  sufficient,  although  it  did  not  expressly  state  the  time  when 
the  note  came  due.     id, 

BOND.     See  Presumption  ;  Scrett,  16  ;  Taxation,  7. 

1.  It  is  necessary  to  the  valid  execution  of  a  bond  that  it  should  be  sub- 
scribed and  delivered.      Wild  Cat  Branch  v.  J3<i//,  53. 

2.  To  subscribe  is  to  write  the  name  at  the  end  or  l>ottom  of  a  writing.     /</. 

3.  The  name  of  the  obligor  in  the  body  of  the  bond,  though  written  by  him- 
self, is  not  a  valid  execution.     Id. 

4.  Sureties  may  agree  to  become  liable  and  assent  to  delivery  of  a  bond, 
though  principal  has  not  signed.     Id. 

5.  In  a  bond  for  $1000,  conditioned  that  B.  should  not  *^  practice  medicioe 
within  five  miles  of  S.,'*  the  sum  is  a  penalty  and  not  liquidated  damages. 
higonif  V.  Tifnon,  116. 

C.  The  intention  of  the  parties  gathered €Xfra,  may  fix  the  sum  as  liquidated, 
and  the  question  is  for  the  jury.     Jd. 

7.  United  States  bonds  and  treasury  notes  overdue  are  subject  to  the  com- 
mercial law  of  other  paper  of  that  character.  Vemuljfe  4r  ^**-  ▼•  Adams  £x- 
presi  C>-.,  621. 

8.  When  overdue,  a  purchaser  takes  subject  to  the  rights  of  antecedent 
holders.     Id. 

9.  No  custom  of  bankers  and  brokers  can  be  proved  in  contravention  of 
this  rule  of  law.     Id, 

10.  When  served  with  notice  of  the  loss  of  such  paper  by  the  rigbtfol 
owner,  after  maturity,  they  should  make  lists  to  enable  them  to  recall  (be 
eervice  of  notice.    Id. 
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1 1  If  stolen  from  an  express  company,  sach  bonds  may  be  recovered  of  the 
purchaser  by  the  company.      Vennxlye  ff  Co.  v.  Adams  Express  Co.y  521. 

BOUNDARY      See  Deed,  7. 

1 .  Where  a  conveyance  of  land  describes  it  as  boanded  by  a.  stream  not 
navigable,  or  by  a  highway,  whatever  terms  may  be  used  in  describing  such 
boundary,  it  must  be  construed  as  extending  to  the  middle  of  the  same,  nn- 
le.sb  there  is  a  clear  expression  of  an  intention  to  limit  it  to  the  margin  of 
such  stream  or  way.      Woodman  v.  Spencer ^  411. 

2.  The  reason  of  this  rule  is  the  strong  and  controlling  presumption  that  it 
was  not  the  intention  of  the  grantor  to  retain  in  himself  a  strip  of  land  subject 
to  an  easement  in  the  public  which  might  be  perpetual,  and  therefore  of  no 
comparative  nse  to  him,  and  that  it  was  equally  not  the  intention  of  the 
graniee  to  cut  himself  off  from  the  privileges  of  an  adjoining  owner  in  the  fee 
of  the  highway  and  to  run  the  risk  of  leaving  his  land  inaccessible  in  case  the 
public  easement  in  the  road  should  be  surrendered.     Id. 

3.  Where  adjacent  landowners  alter  the  boundary  line  by  agreement,  and 
acquiesce  in  the  alteration  long  enough  to  bar  an  entry  under  the  Statute  of 
Limitations,  they  and  their  grantees  will  be  bound  by  it.  Boho  v.  Richmond^ 
642. 

-I.  Fixing  a  boundary  line  by  parol  is  not  within  the  Statute  of  Frauds,—) 
no  estate  is  created  thereby.    Id. 

BRIBERY. 

1 .  A  promise  by  a  candidate  for  office  in  consideration  of  receiving  votes," 
to  give  money  or  other  valuable  thing  either  to  an  individual  or  to  the  public, 
i»:  within  the  spirit  of  the  laws  against  bribery  ;  and  such  promise,  as  well  as 
the  votes  therebv  obtained,  are  void  as  against  public  policy.     State  v.  Purdy, 
90, 

2.  A  promise  by  a  candidate  to  the  voters  at  large  to  perform  the  duties  of 
the  office  for  less  than  the  salary  fixed  by  law,  is  within  the  same  principle, 
an- 1  all  votes  obtained  by  means  thereof  will  be  rejected  by  the  courts  in  the 
count.     Jd. 

BRIDGE.     See  Cobpohation,  12  ;  Hiohwat,  I. 

BROKER. 

1 .  Commissions  are  earned  when  buyer  is  procured  at  price  named  by  owner/ 
Ctendenon  v.  Pancoast,  193. 

2.  A  broker  carrying  stock  for  his  customer  is  not  bound  to  keep  the 
identical  stock  on  hand.     Price  v.  Gover^  250. 

BUILDING  ASSOCIATION. 

Where  mortgages  are  held  by  a  building  association  which  is  prematurely 
dissolved,  the  mortgagors  are  to  be  allowed  not  only  the  sums  paid  as  weekly 
dues,  but  also  what  they  have  paid  as  interest.      Windsor  v.  Bandel^  250. 

CANAL.     See  Admiralty,  10. 

CASES  APPROVED,  OVERRULED,  &c. 

Barnes  r.  Uazelton,  50  111.  429,  approved.     Wadhams  v.  Gay^  419. 
,     Burnham  v.  Kempton,  44  N.  H.  78,  affirmed.     Griffin  v.  Bnrthtt^  711. 

Ex  parte  Candee,  46  Ala.  386,  overruled.     Ex  parte  Harris^  646. 

Ex  parte  White,  L.  R.  4  Ch.  App.  397,  followed.     In  re  Chomberlain  688. 

Fisk  )-.  Tank,  12  Wis.  302.  approved.     Bonnell  v.  Jacobs,  328. 

Goddard  r.  G.  T.  Railroad  Co.,  57  Maine  202,  affirmed.  Hanson  v.  E.  ^ 
iV  A.  Radroad  Co.,  197. 

Harden  t;.  Wolf,  2  Ind.  SI,  explained,     ffuff'  v.  Cole^  62. 

Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  affirmed.  Insurance  Co,  v. 
M^shon^,  525. 

McGear  v.  Woo<lrufF,  4  Vroom  213,  approved.  Hone  v.  Treas.  of  Piain* 
Jn^M,  251. 

McGcar  v.  Woodruff,  22  Wis.  625,  approved.  Cremer  v.  Town  of  Port- 
land, 325. 

McGear  v.  Woodruff,  29  Wis.  144,  approved.  Cremer  v.  Town  of  Port- 
land,  325. 
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CASES  APPROVED,  OVERRULED.  &c. 

Man  roe  v  Bordin,  65  E.  C  L.  Rep  862,  approved.  South  Bo$ton  Ins.  Co. 
T.  Brown.  454. 

Pierce  v.  Goldsbury,  31  Ind.  52,  overruled.     Abei  v.  Alexander^  63. 

State  V.  Boyle,  10  Kansas.  Referred  to  and  followed,  The  Stfiie  r.  Craw- 
ford, 21. 

State  ex  re!,  v.  Ely,  43  Ala.  568,  overruled.     Kx  parte  Harris,  646 

Texas  v.  Hardenberg,  10  Wall.  68,  considered  and  explained.  Naticnal 
Bank  of  Wanhinyton  v.  T5?jra.<,  1 93 

Texas  v.  Huntington,  16  Wall.  402,  considered  and  explained.  National 
Bank  of  WcushingtonY.  Texas,  193. 

Texas  V.  White  &  Chiles,  7  Wall.  718,  considered  and  explained.  Nat, 
Bank  of  Washington  v.  Texas,  1 93. 

CATTLE.     Sec  Distress,  1  ;  Railroad,  3,  4,  16,  17. 

1-  Where  there  is  no  pound,  a  person  may  detain   cattle  taken  damagt 
feasant  on  his  premises.     Moskcr  v.  Jewett,  395. 
2.  Has  a  lien  for  expenses  on  them.     Id. 

CERTIORARI.     See  Practice,  5. 

CHAMPERTY. 

1.  Whether  the  law  of  maintenance  and  champerty  is  recognised  as  a  part 
of  the  common  law  of  Connecticut :  Quere.  The  court  inclines  to  think  it  is 
not.     Richardson  v.  Rowfand,  78. 

2.  It  is  not  a  part  of  the  common  law  of  the  state  of  New  York.     Id. 

CHARITABLE  USE.     Sec  Taxation,  13,  14. 

Bequest  of  residue  of  estate,  for  advancement  of  the  Christian  religion, 
to  be  applied  in  such  manner  as  in  judgment  of  executor  would  best  promote 
that  object,  will  not  be  annulled  as  being  too  indefinite.  Miller  v.  TeackmU^ 
193. 

CHECK. 

1.  The  maker  of  a  check  cannot  object  to  any  delay  in  presenting  it  unless 
he  can  show  special  damage  therefrom,     Emery  v.  Hobson,  392. 

2.  If  he  withdraws  his  entire  deposit  before  it  is  presented,  he  is  not  in- 
jured.    Id. 

CHURCH.     See  Injunction,  5  ;  Taxation,  16. 

CITIZEN. 

1.  The  Fourteenth  Amendment  declares  what  shall  constitute  citizenship 
of  the  United  States  as  well  as  of  the  several  states,  and  gives  Congress  the 
power  to  protect  the  citizen  in  all  the  franchises,  rights  and  privileges  which 
belong  to  him  either  as  a  citizen  of  the  United  States  or  of  a  state.  United 
States  V.  Petersburg  Judges  of  Election,  238. 

2.  The  rights  which  are  given  to  a  citizen  by  a  state,  such  as  the  right 
to  vote  when  possessing  certain  qualifications^  may  be  modified  or  taken  away 
by  the  state,  and  the  United  States  cannot  interfere,  but  so  long  as  the  right 
remains,  the  United  States  has  the  power  to  protect  him  in  its  enjoyment  and 
exercise.     Id. 

3.  Rights  which  do  not  arise  from  citizenship  but  accrue  to  men  as  men, 
such  as  the  security  of  life  and  property,  remain  under  the  exclusive  pro- 
tection of  the  states.     Id. 

4.  The  Enforcement  Act  of  May  31st  1870,  providing  for  the  punishment 
of  obstructing  voters,  is  appropriate  legislation  to  enforce  the  Fourteenth 
Amendment,  and  is,  therefore,  constitutional ;  and  an  indictment  under  it 
charging  the  prevention  of  legally  qualified  citizens  of  Virginia  from  voting, 
end  the  refusal  to  register  such  citizens  as  voters  is  valid  and  sufficient, 
although  it  does  not  charge  that  the  acts  were  done  on  account  of  the  race, 
color,  or  previous  condition  of  servitude  of  the  citizens.     Id. 

5.  The  word  citizen  is  often  used  to  convey  the  idea  of  membership  in  a 
nation.     Minor  v.  Happerselt,  522. 

6.  A  woman  if  born  of  citizen  parents  within  the  jurisdiction  of  the  United 
States,  is  a  citizen  as  much  before  as  since  the  adoption  of  the  Fourtoenth 
Amendment.    Id. 
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CITIZEN. 

7.  The  right  of  suffrage  is  not  necessarily  one  of  the  privileges  of  citizen- 
ship.    Minor  V.  Happernettf  522. 

8    Suifragc  is  not  co-extensive  with  the  citizenship  of  the  states.     Id, 

9.  Neither  the  Constitution  nor  the  Fourteenth  Anendment  made  all  citi- 
zens voters.     Id. 

10.  A  provision  confining  the  right  of  voting  to  **maie  citizens  of  the 
United  States  '*  is  no  violation  of  the  Federal  Constitution.     Id, 

1 1.  In  states  having  such  provision,  women  have  no  right  to  vote.  Id, 

COMMON.     See  Easbmbkt,  7. 

COMMON  CARRIER.     See  Railroad,  22. 

1.  Where  the  receipts,  or  bill  of  lading,  used  by  an  express  company,  con- 
tain limitations  upon  its  responsibility  for  the  transportation  of  goods  or 
parcels  committed  to  its  charge,  unless  the  consignee  elects  to  pay  a  higher 
rate  to  insure  safe  delivery,  and  this  is  known  to  the  agent  of  the  owner, 
who  fills  up  the  bill  of  lading  at  the  lower  rate  of  charge,  and  presents  it  to 
the  express  agent  for  signature,  this  will  be  sufficient  evidence  to  afTccc  the 
owner  with  notice  of  the  nature  of  the  limitations  upon  the  responsibility  of 
the  carrier,  without  inquiry  whether  such  agent  did  in  fact  know  the  extent 
of  such  limitations.     Bank  of  Kentucky  v.  Adams  Express  Co.^  30. 

2.  Where  an  express  company  accepts  a  parcel  for  transportation  over  its 
line,  with  an  exemption  from  responsibility  for  loss  by  fire,  and  the  same  is 
destroyed  by  fire,  by  the  burning  of  one  of  the  railway  bridges  upon  the  line, 
it  is  not  material  whether  such  fire  occurred  through  the  culpable  negligence 
of  the  railway  company,  or  not,  since,  if  the  owner  of  the  goods  knew,  at 
the  time  he  accepted  the  bill  of  lading,  with  exemption  from  responsibility 
for  loss  by  fire,  that  the  carrier  would  have  to  pass  over  the  railway,  in  the 
course  of  the  transportation,  he  cannot  hold  the  carrier  responsible  for  the 
misconduct  of  the  railway  company.     Id, 

3.  Common  carriers  are   bound  to  deliver  freight,  consigned  to  them  for 
transportation,  at  a  place  suitable  and  reasonable  for  the  consignee  to  receive 
U;  and  whether  any  given  place  answers  this  requirement  is  a  question  for* 
the  jury,  under  proper  instructions  from  the  court.    Jewell  v.  Grand  Trunk 
Railroad,  358. 

4.  The  rule  would  be  the  same  if  their  liability  as  common  carriers  had 
ended,  and  the  goods  remained  in  their  possession  as  warehousemen  or  de- 
positaries.    Id.  I 

5.  If  the  consignee  of  goods  accepts  a  delivery  at  a  place  or  in  a  manner 
different  from  what  a  common  carrier  is  liable  by  law  to  deliver  them,  the 
business  of  removing  them  becomes  from  that  time  his  business,  and  the  car- 
rier cannot  be  held  liable  for  the  acts  or  omissions  of  those  employed  to  do 
the  work.     Id, 

6.  When  the  duty  of  a  common  carrier  as  to  the  delivery  of  freight  has 
ended,  no  custom  or  practice  of  his  servant  in  assisting  consignees  in  moving 
or  loading  their  goods  can  affect  the  principal.     Id. 

7.  A  common  carrier  can  lawfully  make  a  stipulation  as  to  the  time  in 
which  a  claim  shall  be  made  for  the  loss  of  a  package  intrusted  to  him.  Ex- 
press  Co,  v,  Caldwell ^  521. 

8.  A  carrier  who  reships  freight  at  an  intermediate  port,  will  be  liable  to 
the  owner,  if  the  second  carrier  does  not  find  the  consignee,  and  after  return- 
ing it,  it  is  destroyed  by  fire.     TTte  Green ^  ^r.,  Co.  v.  Martthail,  581. 

9.  Where  delivery  cannot  be  made  at  point  of  destination,  only  prudent 
care  of  the  goods  and  safe  delivery,  with  notice  to  owner,  will  excuse  the  car- 
rier.    Id. 

10.  The  owner  of  goods  who  deceives  the  carrier  as  to  their  nature  and 
value,  cannot  hold  him  liable  for  their  loss.  C  j*  A,  Railroad  Co,  v.  Shta^ 
581 

CONDITION.     See  Covenant,  2  ;  Grant,  3,  4. 

CONFEDERATE  STATES      See  Constitutional  Law,  11. 

I.  A  purchaser  of  cotton  from  the  Confederate  States,  who  knew  that  the 
money  he  paid  for  it  went  to  sustain  the  rebellion,  cannot  in  the  Court  of 
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CONFEDERATE  STATES. 

Claims  recover  the  proceeds*  when  it  has  been  captnred  and  sold,  under  the 
Captured  and  Abandoned  Property  Act.     Sprott  r.  United  Slates,  43. 

2.  The  moral  turpitude  of  the  transaction  forbids  that  in  a  court  of  law  he 
should  he  permitted  to  establish  his  title  by  proof  of  such  a  transaction.     Id. 

*3,  The  acts  of  the  states  in  rebellion,  in  the  ordinary  course  of  adminis- 
tration of  law,  must  be  upheld  in  the  interest  of  civil  society,  to  which  such  a 
government  was  a  necessity.     Id. 

4.  But  the  government  of  the  Confederacy  had  no  existence  except  as  an 
organized  treason.  Its  purpose  while  it  lasted  was  to  oYerthrow  the  lawful 
government,  and  its  statutes,  its  decree,  its  authority  can  give  no  validity  to 
any  act  done  in  its  service  or  in  aid  of  its  purpose.     Id. 

5.  The  states  that  joined  the  Confederate  government  continued  notwith- 
standing that  act  to  be  states,  and  their  governments,  legislatures,  courts,  offi- 
cers, &c.,  when  regularly  and  duly  constituted  according  to  their  own  laws,  as 
in  the  case  of  Alabama,  were  officers  de  jure  as  well  as  de  facto.  Parks  r. 
Coffee,  496. 

6.  The  acts  of  the  several  states  in  their  individual  capacities,  and  of  their 
departments  of  government,  executive,  judicial  and  legislative,  during  the 
war,  so  far  as  they  did  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority  or  the  jtist  rights  of  citixens  under  the  Constitution,  were 
valid  and  binding.     Id. 

7.  The  courts  of  Alabama,  during  the  war,  were  a  portion  of  the  rightful 
de  jure  government  of  the  state ;  and  their  judgments,  decrees  and  proceed- 
ings, not  in  violation  of  the  Constitution  and  laws  of  the  United  States  or 
of  any  right  or  obligation  arising  under  them,  and  not  in  violation  of  the 
Constitution  of  Alabama,  are  valid  and  must  have  operation  and  effect  accord- 
ingly.    Id. 

8.  No  act  of  the  legislature  or  ordinance  of  a  convention  is  necessary  to 
such  validity.     Id. 

9.  A  judgment  in  an  Alabama  court  in  1861,  in  a  suit  between  persons 
within  its  jurisdiction,  and  a  subsequent  sale  of  land  under  execution  on 
that  judgment,  passed  a  good  title  to  the  purchaser.     Id. 

10.  The  president's  proclamation  prohibiting  comn>ercial  intercourse  be- 
tween the  rebellious  and  loyal  states,  did  not  suspend  the  operation  of  statntes 
authorizing  the  prosecution  of  suits  against  defendants  domiciled  in  the  re- 
bellious states.     Seymour  v.  Bailey^  585. 

CONFISCATION. 

1.  An  information  in  rem  under  the  5th,  6th  and  7th  sections  of  the  Con- 
fiscation Act  of  July  1 7th  1862,  not  being  a  criminal  proceeding,  is  not 
fatally  defective  because  the  allegation  as  to  whose  the  property  is,  Is  in  the 
alternative.     S/idetPs  Land,  116. 

,      2.  After  default,  final  judgment  and  condemnation,  it  will  be  presumed 
that  the  requirements  of  the  statute  have  been  complied  with.     Id. 

3.  An  information  filed  in  District  Court  having  all  the  requisites  of  a 
common-law  proceeding,  will  not  be  converted  into  an  admiralty  one,  from 
the  fact  that  it  is  entitled  a  libely  and  the  citation  or  warrant  a  moniuon.     Id. 

4.  Service  of  process  under  the  Confiscation  Act.     Id. 

5.  The  fact  of  warrant  not  being  signed  by  the  clerk  is  nnimportant,  if 
sealed  with  court  seal  and  attested  by  a  judge.     Id. 

6.  After  condemnation  property  must  be  presumed  to  have  belonged  to  a 
person  engaged  in  the  rebellion.     Id, 

7.  The  president's  proclamation  of  amnesty  in  1868  did  notamoant  to  are- 
peal  of  the  act.     Id. 

8.  Liens  against  real  estate  sold  under  the  act  will  not  be  divested  in  any 
event.      Claxmn  of  Manuard,  1 17. 

9.  If  the  District  Court  decree  condemnation  ;  and  a  sale  be  made,  and  o& 
error  to  Circuit  Court  the  decree  dismisses  the  information,  but  confirms  the 
sale  and  orders  money  to  be  paid  to  the  owner,  and  then  on  error  by  the 
United  States  to  the  Supreme  Court,  the  decree  of  the  District  Court  is 
affirmed ,  and  that  of  Circuit  Court  reversed,  the  reversal  leaves  nothing  on 
which  a  wHt  of  error  by  the  owner  can  act.  The  only  judgment  can  be  re- 
yersal  again.     Conrad* s  Lots^  1 17. 
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CONFLTCT  OF  LAWS.     See  Bills  avd  Notes,  41;  Ikshrancb,  1. 

CONSTITUTIONAL  LAW.     See  Ikschahce,  28;  Police;   Taxation,  5; 

Vote.  2. 
I,  Pawfr  of  Congress.     See  Admiralty,  21. 

1.  An  attachment  iiisaed  by  a  state  court  to  affect  the  funds  of  a  national 
bank  is  illegal,  heinf?  in  violation  of  the  57th  sect,  of  Act  of  June  3d  1864. 
Chesaptake  Bank  y.  First  Nat,  Bank  of  Baltimore,  259. 

2.  The  2d  sect,  of  the  Act  of  March'dd  1873,  amending  the  57th  sect,  of  the 
Act  of  June  3d  1864,  is  constitutional.     Id. 

3.  The  ^vernment  of  the  United  States  clearly  has  power  to  permit  limited 
commercial  intercourse  with  an  enemy  in  time  of  war,  and  to  prescribe  the 
conditions.     Hamilton  \.  Ddlm,  454. 

4.  The  president,  with  the  authority  of  Congress,  may  exercise  this  power. 
Id, 

5.  The  Act  of  July  ISth  .1861,  fully  authorized  the  rules  of  the  secretary 
of  treasury  of  March  and  September  1863.     Id, 

6.  The  Act  of  July  2d  1864  also  recognised  these  regulations  and  rules. 
Id, 

7.  The  charge  of  four  cents  a  pound  for  trading  in  cotton,  prescribed  bjr 
these  rules,  was  not  a  tax,  it  was  a  condition.     Id. 

8.  It  was  a  condition  in  the  option  of  any  one  to  accept  or  not,  and  all  pay- 
ments made  were  voluntary.     Id, 

9.  The  Revenue  Acts  of  1862  and  1864,  imposing  specific  duties  on  cotton, 
were  not  inconsistent  with  this  charge.     Id, 

10.  Nashville  being  hostile  was  within  the  prohibition  of  commercial  inter- 
course by  the  terms  of  the  president's  proclamation.     Id, 

11.  The  civil  war  affected  the  entire  territory  of  the  states  in  insurrection. 
Id. 

II.  Power  of  Legislature.     See  Admiralty,  29  ;  Citizbit,  10  :  Duelling,  7. 

12.  An  existing  lawful  government  cannot  be  changed  unless  by  legal 
consent  of  the  people.      iVtlls  et  nl,  v.  Bam^  117. 

13.  The  Bill  of  Rights  recognises  three  modes.  (I)  The  mode  provided 
in  Constitution  ;  (2)  A  law  raising  a  body  and  giving  it  the  power  of  the  peo- 
ple ;  (3)  Revolution.     Id. 

14.  The  Act  of  June  2d  1871  of  Pennsylvania  only  submitted  to  the  people 
the  question  of  calling  a  convention  to  amend  the  Constitution.     Id. 

15.  The  Act  of  April  11th  1872  authorized  the  election  of  delegates  and 
gave  them  power  to  propose  a  new  Constitution  to  be  submitted  to  the  people 
according  to  the  general  election  laws.     Id. 

16.  An  ordinance  of  the  convention,  changing  the  election  law,  was  con- 
trarv  to  Act  of  1872  and  void.     Id, 

m  

17.  The  procedure  of  the  convention  acting  within  its  powers  cannot  be 
inquired  into.     Id, 

18.  The  convention  of  1873  had  no  inherent  rights,  only  powers.  Wood^s 
Appeal,  1 1 8. 

19.  The  Bill  of  Rights  is  a  reservation  to  the  people  themselves,  not  a  dele- 
gation of  powers  to  a  convention.     Id. 

20.  The  people  had  the  same  rierht  to  limit  the  power  of  their  delegates  as 
to  bind  their  representatives.      Wooden  Appeal,  118. 

21.  The  convention  called  under  the  Acts  of  1871  and  1872  could  not  take 
from  the  people  their  sovereign  right  to  ratify  or  reject  the  Constitution  framed 
by  it.     Id. 

22.  A  charter  giving  a  municipal  corporation  the  power  to  prescribe  by  ordi- 
nance, fines  and  penalties  for  the  violation  of  its  ordinances,  preserving  the 
right  of  trial  by  jury  where  demanded,  if  the  punishment  is  imprisonment  or 
the  fine  oYer  $20,  is  constitutional.     Hone  v.  Treasurer  of  Plainfifld,  251. 

23.  The  provision  in  the  Constitution  of  New  Jersey  ordaining  that  the 
right  of  trial  by  jury  shall  remain  inviolate,  is  the  same  as  in  the  Constitution 
of  1776^  and  does  not  extend  the  right  to  cases  where  it  did  not  previously 
exist.     Id. 

24.  The  same  act  may  be  an  offence  against  the  state  and  a  municipality, 
and  both  may  punish  constitutionally.    Id. 
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25.  The  punishment  for  selling  intoxicating  liquors  maj  be  constitniion- 
allv  delegated  to  a  municipal  corporation.  Hone  v.  Treasurer  of  PUutifield, 
251. 

26.  The  Constitution  of  the  United  States  secures  to  the  citixens  of  another 
state  than  that  in  which  suit  is  brought,  an  absolute  right  to  remore  them  into 
the  Federal  court.     Insurance  Co,  v.  Aforse^   316. 

27.  The  obstruction  of  this  right  bjr  a  statute  of  a  state,  is  repugnant  to  the 
Constitution  and  the  statute  illegal  and  void.     Id. 

28.  A  statute  of  Rhode  Island  which  provides  '*  that  the  report  of  an  au- 
ditor, shall  be  primA  facie  evidence  of  all  matters  expressly  embraced  in  it,  on 
a  trial  being  demanded,  is  unconstitutional,  being  in  conflict  with  art.  1st 
sect  15.     Francis  V,  Baker ^    392. 

29.  A  law  which  takes  away  a  right  of  defence  under  the  Statute  of  Limi- 
tations is  unconstitutional.     Rockpori  v.  Walden^  ExW^  393. 

SO.  An  Act  of  Assembly  passed  pending  a  trial  of  a  quo  warranto^  issaed 
under  a  previous  act,  and  prescribing  the  meaning  of  such  previous  act,  may 
be  constitutional.     Hawkins  \.  Commonwealth  ex  r el. ^  Abb, 

31.  An  act  declaring  that  the  meaning  of  another  act  was  not  to  prevent  a 
member  of  councils  from  being  a  notary  public  is  constitutional.     Id* 

32.  Such  an  act  simply  modifies  the  cliarter  of  the  municipal  corporation. 
Id, 

33.  It  does  not  interfere  with  the  functions  of  the  courts  nor  overrule  the 
judiciary.     Id. 

34.  All  that  is  required  in  order  that  an  Act  of  Assembly  of  Pennsylvania 
should  be  constitutional,  is  that  the  title  should  fairly  give  notice  of  the  sub- 
ject of  the  Act.     Allegheny  County  Homers  Casey  755. 

35.  The  title  should  not  mislead  or  tend  to  avert  inquiry  into  the  contents 
of  the  act.     Id. 

36.  Even  if  one  section  is  unconstitutional  it  does  not  affect  the  consticn- 
tionality  of  the  other  sections.     Id, 

37.  The  act  providing  for  an  equitable  division  of  property  between  Alle- 
gheny county  and  the  city  of  Pittsburgh  is  constitutional.     Id. 

38.  The  legislature  has  power  to  remove  the  legal  taint  of  illegitimacy 
either  by  general  or  special  law,  for  all  purposes  of  future  inheritance.  J/c- 
Cunnigle  v.  AfcKee^  754. 

39.  The  averment  of  the  parentage  of  a  child  in  an  act  legitimatizing  it,  is 
privid  facie  evidence  of  its  truthfulness.    Id. 

III.  Taking  Private  Property, 

40.  The  provision  of  the  Constitution  of  Illiiiois,  "that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just  compensation," 
must  be  so  construed  as  to  protect  the  interests  of  private  citizens,  while  guard- 
ing the  commercial  interests  of  the  country  and  the  general  good  of  the  public. 
Stone  V.  Fair  bury  Railway  Co..^  74. 

41.  In  order  to  enable  a  party  to  recover  damages  resulting  from  the  ex- 
ercise of  the  pow^er  of  eminent  domain,  he  must  show  that  his  property  has 
sustamed  a  direct  and  physical  injury.     Id. 

42.  The  throwing  of  smoke  and  cinders  from  a  railroad  engine  moving 
upon  its  track,  upon  residence  property,  constitutes  a  direct  physical  injury, 
for  which  the  plaintiff  may  recover.     Id. 

43.  Where  land  has  been  taken  under  the  right  of  eminent  domain,  and  a 
question  is  pending  as  to  amount  of  compensation  to  be  paid,  the  owner  is  en- 
titled to  possession  until  it  is  ascertained  and  paid.     Mettler  v.  Easton  jr 
Atnhoy  Railroad  Co.,  317. 

IV.  Power  of  Executive, 

44.  Under  the  Constitution  the  president's  power  of  pardon  does  not  in- 
clude the  power  to  restore  property  forfeited  to  the  United  States.  Kirofe  v. 
Untted  SlateSy  367. 

45.  At  common  law  the  power  of  the  sovereign  to  restore  forfeitures  was 
incident  to  his  title  as  lord  paramount,  and  extended  only  to  property  in  which 
no  other  title  than  his  had  vested.  His  power  to  pardon  on  the  contrary  was 
a  part  of  the  public  prerogative,  and  included  the  power  to  release  all  the  con- 
sequences whicb  attached  to  the  crime  subsequent  to  the  date  of  the  pardon. 
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The  restoration  of  forfeited  property  was  not  an  incident  to  pardon,  and  the 
two  powers  had  no  other  connection  than  the  fact  of  being  lodged  in  the  same 
person.     Kirote  v.  United  States^  367. 

46.  In  the  United  States  the  power  to  pardon  and  to  restore  forfeited  pro- 
perty are  vested  in  different  pnrts  of  the  ((overnroent,  the  former  in  the  presi- 
dent, and  tlie  latter  in  Congress,  nnder  its  general  and  exclusive  power  to 
dispose  of  the  property  of  the  United  States.     Id, 

47.  The  president's  proclamation  of  pardon  and  amnesty,  made  December 
25th  1868,  did  not  have  the  effect  of  entitling  a  citizen  whose  property  had 
been  theretofore  condemned  ond  forfeited  for  treason,  and  the  proceeds  paid 
into  the  United  States  treasury,  to  a  restoration  of  such  property  or  indemnifi- 
cation by  the  United  States,     /c/. 

CONTEMPT. 

1.  Supreme  Court  has  no  power  to  reverse  a  fine  imposed  by  Circuit  Court 
for  contempt.     New  Orleans  v.  Steamship  Co,^  317. 

2.  A  proceeding  for  contempt  is  a  special  proceeding,  criminal  in  its  char- 
acter, in  which  the  state  is  the  prosecutor.     Haight  v.  Lucia  ^  Anothery  643. 

3.  Court  commissioners  have  no  power  to  issue  attachments  for  contempt. 
Id. 

4.  If  attachment  is  issned  returnable  to  Circuit  Court  the  process  is  void, 
and  the  proceedings,  coram  nonjudice.     Id. 

5.  Want  of  jurisdiction  cannot  be  waived.     Id, 

6.  Proceedings  for  contempt  not  committed  in  presence  of  the  court  should 
be  conducted  according  to  the  practice  in  criminal  trials.     Bates*  Case,  701. 

7.  The  evidence  should  be  such  as  would  be  admissible  on  an  indictment 
for  same  offence.     Id, 

CONTRACT.     See  Good- Will,  2. 

1 .  Where  a  person  covenants  to  pay  a  sum  contingent  on  certain  events, 
which  is  to  be  fixed  by  arbitrators,  if  he  prevents  arbitration,  he  can  recover 
no  more  on  a  quantum  vaUbat  than  a  jury  under  instructions  from  the  court 
may  find.     Humaston  v.  Telegraph  Co.^  119. 

2.  Where  stock  at  a  fixed  market  value  is  the  consideration  for  a  contract, 
on  refusal  to  deliver,  the  value  of  the  stock  at  the  date  of  the  contract  is  the 
only  measure  of  compensation.     Id, 

3.  Contracts  in  restraint  of  trade  must  be  judged  according  to  the  circum- 
stances on  which  they  arise.     Oregon  Steam  Nav,  Co.  v.   Winsor^  120.. 

4.  The  sale  of  a  steamer  on  condition  that  it  should  only  be  employed  to 
navigate  certain  waters,  is  not  void  as  being  in  restraint  of  trade.     Id, 

5.  Where  land  is  conveyed  to  a  railroad  on  condition  that  it  shall  be  occu- 
pied as  part  of  company's  depot-grounds,  the  erection  of  a  warehouse  thereon 
for  the  accommodation  of  the  public  and  for  doinj;  the  business  of  the  road  is 
a  sufiicicnt  compliance  therewith.  Pittuburg^  Ft,  W.  ^  C,  Railwag  Co.  v. 
Rosey  120. 

6.  A  discharge  under  seal,  of  a  verdict  for  $350  for  $67,  is  not  invalid  for 
inadequacy  of  consideration.     Staples  y,  WellingtoUy  194, 

7.  A  plaintifi*  who  agrees  to  discontinue  without  costs,  will  bo  liable  for 
costs  that  may  accrue  from  resisting  the  agreement.     Id, 

8.  A  transaction  in  stock  by  way  of  margin,  and  payment  of  gain  or  loss, 
is  a  mere  wager.     Alax  v.  Gheen^  200. 

9.  A  contract  to  buy  and  sell  stock  which  was  delivered  is  not  illegal.     Id, 

10.  A  contract  with  three  firms  to  run  logs,  at  a  per  diem  allowance,  the 
expenses  to  be  equalized  and  at  the  close  of  the  work  a  final  settlement  to  be 
made,  though  for  some  purposes  mutual,  in  the  main,  is  one  where  each  party 
is  severnlly  liable  for  failure  to  respond.     Stewart  et  al.  v.  Mdlike.n^  251. 

11.  The  contract  contemplated  an  immediate  settienient  at  the  close  of  the 
business,  and  unless  specified  objections  were  made  within  a  reasonable  time, 
it  would  he  unjust  to  permit  a  Hcttlement  to  be  attacked.     Id. 

12.  Unless  impeached  for  fraud  or  mistake  a  settlement  so  made  must  stand. 
Id. 

13.  An  agreement  without  consideration,  to  engraft  new  terms  on  an  exist- 
ing conriHCt  is  not  binding.      Titus  et  al.  v.  The  Cairo  ^ /'.  Railroacly  252. 
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14.  Under  a  contract  for  hiring  requiring  thirty  days'  notice  of  intention  to 
terminate,  if  an  action  is  brought  for  dismissal  without  proper  notice,  a  notice 
may  be  given,  though  the  full  number  of  days  had  not  expired  when  dismisstl 
took  place,  in  order  to  show  that  plaintiff  had  now  a  right  to  serve  bat  a 
portion  of  thirty  days.     Lyon  v.  Pollard^  317. 

15.  In  an  action  for  terminating  without  thirty  days'  notice,  the  defendant 
may  show  under  general  issue,  that  plaintiff  was  unfit  to  perform  by  reason 
of  the  use  of  opiates.     Id. 

16.  Non-fulfilment  of  one  item  in  a  contract,  by  mutual  consent,  does  not 
defeat  the  right  of  a  party  to  require  the  substantial  performance  of  the  re- 
mainder of  it.     P.f  S.  fr  P.  Railroad  Co.  v.  Grand  Trunk  Railroad  Co,^  393. 

17.  He  who  seeks  the  rescission  of  a  contract  on  the  ground  of  fraud  or 
undue  influence,  must  clearly  prove  his  right  to  relief.     Bailey  ▼.  LUten^  393. 

18.  Persuasion  unaccompanied  by  falsehood,  duress  or  constraint,  does  not 
constitute  fraud  or  undue  influence.     Id. 

19.  A  contract  for  one  physician  to  practice  and  proscribe  iit  the  name  of 
another,  is  contrary  to  public  policy,  and  will  not  be  enforced.  Jerome  v. 
BigeloWy  581. 

20.  A  contract  without  mutuality  is  void.     Grove  et  ah  t.  Ganger,  643. 

21.  If  B.  promise  to  do  certain  work  at  specified  price  in  case  A.  ^ets  the 
contract  for  it,  without  any  promise  on  A.'s  part  to  employ  him  at  such  price, 
it  is  no  contract.     Id. 

22.  A  contract  to  forbear  purchasing  an  interest  in  certain  lands,  is  not 
Toid  as  against  public  policy.     Marriaon  v.  Darling   754. 

23.  Where  the  plaintiff  bad  purchased  four-fifths  of  certain  lands  and  failed 
to  purchase  the  other,  because  the  defendant  in  violation  of  his  contract  pur- 
chased, the  rule  of  damages  is  what  the  fifth  was  worth  more  than  the  plain- 
tiff would  have  had  to  pay  had  he  purchased  it.     Id. 

CORFORATION.     See  Agent,  4  ,  Attacbmevt,  5  ;  Bawks  avd  Baitkbb,  9 ; 
Criminal  Law,  25  ;  Limitationb,  1  ;  Ultra  Vires. 

1.  Corporations  are  held  to  be  subject  to  the  same  presumptions  and  im- 
plications from  their  corporate  acts,  or  the  acts  of  their  agents,  without  either 
vote,  deed  or  writing,  as  in  the  case  of  natural  persons.  Currier  v.  Conti- 
nental Life  Ins.  Co..  169. 

2.  A  corporation  may  waive  any  condition  inserted  in  its  regulations  or  by- 
laws for  the  benefit  of  the  company  ;  and  the  acts  of  such  company,  or  of  its 
agents,  are  competent  evidence  of  such  waiver.     Id. 

3.  An  agreement  by  a  corporation  to  pay  annual  dividends  to  preferred 
stockholders,  without  reference  to  its  ability  to  pay  them  from  earnings,  is  op- 
posed to  public  policy  and  void.     Lockhart  v.  Van  Alstyne^  180. 

4.  But  a  contract  will  not  be  so  construed  as  to  subject  it  to  this  principle 
where  any  other  construction  is  reasonable.     Id. 

5<  Ati  endorsement  on  certificates  of  preferred  shares  in  a  corporation  issued 
by  order  of  the  directors  as  follows :  "  Five  per  cent,  semi  annual  dividend 
guaranteed  from  Sept.  1st  1872,**  signed  by  the  treasurer,  is  not  to  be  under- 
stood as  a  guaranty  that  the  corporation  will  pay  dividends  at  all  events,  bpt 
only  a  guaranty  to  pay  dividends  to  the  holders  of  the  certificates  in  preference 
to  others,  when  the  earnings  of  the  corporation  will  warrant  it.     Id. 

6.  A  dividend,  in  the  common  understanding  of  the  term,  when  applied  to 
something' to  be  paid  by  corporations  not  insolvent  or  in  contemplation  of 
dissolution,  means  a  sum  which  the  corporation  sets  apart  from  its  profits  to  be 
divided  among  its  members,  and  so  the  word  must  be  understood  in  such  a 
guaranty.     Id. 

7.  Formal  defects  of  organization  are  no  bar  to  a  suit  by  an  insolvent  cor- 
poration to  collect  an  assessment  to  pay  its  debtSL  Osaipee  Alanufactunng 
Co.  V.  Canney,  456. 

1  8.  If  neither  the  state  nor  the  grantees  of  a  charter  object  to  a  defect  in 
the  preliminary  notice  of  organization,  a  stockholder  cannot,  when  sued  for 
an  assessment.     Id. 

\  9.  A  de  facto  organization  in  good  faith  under  color  of  the  charter  is  within 
'the  meaning  of  tlie  statute  of  1846,  eh.  321,  of  Now  Hampshire.    Id. 
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10.  A  stockholder  who  has  paid  for  his  stock,  has  waived  his  right  to  ohject 
that  the  whole  number  of  shares  was  not  sabscribed  for.  Ossipee  ManufaC" 
turing  Co.  v.  Canney^  451. 

1 1 .  The  question  of  the  competenc j  of  a  foreign  corporation  to  be  sued  is 
admitted  by  a  general  appearance  from  term  to  term  and  filing  no  dilatory 
plea.      Stanton  v.  Haverhill  Bridge  Co.,  469. 

12.  A  bridge  corporation,  which  demands  and  receives  tolls  of  travellers,  is 
bound  to  keep  its  bridge  and  approaches  in  safe  condition  for  use,  and  cannot 
excuse  itself  by  impeaching  its  own  title  to  maintain  the  same.     Id. 

13.  An  insurance  company  will  be  bound  by  the  letter  of  its  secretary,  stat- 
ing that  a  policy  is  cancelled.     Columbia  Ins.  Co.  v.  Maaonheimer^  522. 

14.  The  secretary  is  the  proper  organ  between  the  assured  and  the  company, 
and  his  acts  within  the  scope  of  his  authority  are  binding  on  the  company. 
Id. 

15.  Where  an  association  attempted  in  good  faith  to  organize  as  a  corpora- 
tion, under  the  Act  of  1867  of  Ohio,  its  members,  and  others  who  have  con- 
tracted with  it,  will  be  estopped  in  a  suit  on  the  contract  from  disputing  its 
corporate  existence  on  account  of.  a  defect  in  its  certificate.  Hagerman  et  aL 
V.  Ohio  Building  Association ^  643. 

16.  That  a  member  has  more  shares  than  the  by-laws  allow,  is  no  defence 
to  a  claim  by  a  corporation  on  account  of  such  shares.     Id. 

17.  One  who  gives  a  note  to  a  corporation  cannot  deny  that  there  is  sach 
a  corporation.     Nashua  Fire  Ins,  Co,  v.  Moore,  701. 

18.  Pleading  the  general  issue  admits  that  plaintiffs  are  a  corporation.     Id. 

19.  A  by-law  requiring  directors  to  be  chosen  at  an  annual  meeting  is  direc- 
tory only  and  not  restrictive.     Id. 

20.  The  legality  of  the  election  of  directors  cannot  be  brought  collaterally 
in  question.     Id, 

21.  A  corporation  organized  according  to  the  laws  of  Ohio,  and  having  its 
ofiice  and  place  of  business  there,  is  a  legal  corporation  of  Ohio.  State  of  Ohio 
ex  rel,  Atty.-Gen,  v.  Taylor ^  754. 

22.  A  quo  warranto  to  dissolve  a  corporation  most  be  against  the  corpora- 
tion itself  and  not  its  members.     Id. 

COSTS,    See  Attorney,  9  ;  Contract,  7. 

COURTS.     See  Admiralty,  26;  Contempt,!;  Equity,  15;  Habeas  Cor- 
pus, I. 

1 .  Parol  evidence  is  not  admissible  to  show  the  commencement  of  a  term 
of  court.     Hemminway  v.  Davis,  54. 

2.  The  court  will  be  presumed  to  have  commenced  at  10  o'clock  the  first 
dav  of  the  term.     Id. 

m  

3.  The  Supreme  Court  of  a  state  has  no  power  to  enjoin  the  United  States 
marshal  from  proceeding  to  a  sale  on  execution,  although  the  property  levied 
on  is  that  of  a  stockholder  in  a  corporation  against  which  judgment  and  pro- 
cess of  execution  issued  ;  the  execution  being  levied  by  direction  of  attorneys 
thereon  endorsed  to  enforce  the  stackholder^s  liability  under  the  Rhode  Island 
statute  regulating  manufacturing  corporations.     Chapin  v.  Jame.s,  214. 

4.  Notwithstanding  the  issue  of  execution  the  case  is  pending,  and  unless 
otherwise  regulated  by  statute  the  execution  is  still  under  the  control  of  the 
court.     Id. 

5.  As  between  courts  of  co-ordinate  jurisdiction,  the  tribunal  first  acquiring 
jurisdiction  retains  it.     Id. 

6.  As  between  courts  of  co-ordinate  jurisdiction,  the  tribunal  issuing  process 
has  exclusive  control  over  it.     Id. 

7.  As  between  state  courts  and  United  States  courts,  neither  can  enjoni  the 
process  of  the  other.     Id. 

8.  Semble,  that  the  limitations  from  citizenship  imposed  on  the  jurisdiction 
of  United  States  courts  do  not  apply  to  ancillary  bills  in  equity  or  petitions  to 
protect  the  rights  of  those  interested  in  property  in  the  custody  of  the  court. 
Id. 

9.  The  judgments,  decrees  and  judicial  proceedings  in  the  courts  of  Alabama 
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acquit  unless  it  is  material  to  the  issue  joined.^'     Williams  r.  The  Stattf 
701. 

1 1 .  It  presents  to  the  jury  a  question  of  law.     Id, 

12.  An  indictment  charging  the  commission  of  an  oifcnce  which  in  its  na- 
ture  includes  several  minor  oflfcnces,  is  not  for  such  reason  multifarious. 
State  V.  Gorharn,  701. 

13.  A  single  count  may  allege  all  the  circumstances  necessary  to  constitnte 
two  different  crimes.     Id. 

14.  Goods  stolen  from  a  bailee  may  be  described  as  the  property  of  the  bailor 
or  bailee.     Id, 

II.  Murder,     See  Error  and  Appeals,  3,  4  ;  Evidence,  27. 

15.  An  indictment  for  murder  charging  that  the  prisoner  in  '*  some  way 
and  manner  and  by  some  weapon  to  the  jury  unknown  killed  the  deceased"  is 
good.      State  v.  burke,  456. 

III.  Larceny :  Rohhery, 

16.  Bringing  goods  stolen  in  Canada  into  Ohio  is  not  larceny  in  that  state. 
Stanley  v.  The  States  54. 

17.  In  an  indictment  for  larceny,  the  ownership  of  the  properly  should  not 
be  averred  to  be  in  a  body  of  persons,  unless  such  body  is  incorporated.  Ifa/- 
lace  V.  The  People^  54. 

18.  Bank  bills  are  the  subject  of  larceny.     State  r.  Gorham^  701. 

19.  The  offence  of  robbery  is  sustained  by  proof  of  the  felonious  taking  of 
property  from  another  by  assault,  without  putting  in   fear.     Id. 

IV.  Forgery, 

20.  An  indictment  charging  that  respondent  did  falsely  make  and  counter- 
feit is  not  liable  to  a  charge  of  duplicity.     State  v.  Hastings,  54. 

21.  An  averment  of  intent  to  defraud  J.  A.  H.  is  sustained  by  proof  of 
intent  to  defraud  a  firm  of  which  J.  A.  H.  is  a  member.     Id. 

V.  Embezzlement, 

22.  A  person  employed  at  a  monthly  salary  is  properly  described  as  a  8e»- 
vant  in  an  Indictment  for  embezzlement.     Gravatt  v.  The  State,  644. 

23.  Where  the  money  was  received  in  several  sums  at  different  times  the 
prosecutor  need  not  elect  on  which  sum  he  will  rely  for  conviction.     Id. 

24.  The  county  in  which  the  intent  to  embezzle  was  formed  is  immaterial. 
Id. 

VI.  False  Pretence, 

25.  The  word  "person"  in  the  Act  of  Ohio  of  1873  concerning  false  pre- 
tence includes  artificial  as  well  as  natural  persons.     Norriv  v.  The  State,  644. 

26.  An  indictment  is  sufficient  if  it  alleges  that  the  goods  were  obtained  by 
defendant  by  means  of  false  pretence.     Id. 

27.  If  goods  are  delivered  to  a  carrier  in  one  county,  to  be  delivered  to  the 
writer  of  a  letter  containing  false  pretences,  in  another  county,  the  offence  is 
completed  in  the  former  county.     Id. 

CURTESEY.    'See  Husband  and  Wife,  II. 

CUSTOM.     Sec  Bond,  9  ;  Usaob. 

To  be  allowed  to  affect  a  general  law  must  be  co-extensive  with  the  state. 
Spears  et  al.  v.   Ward  et  al.,  582. 

DAM      See  Riparian  Owner,  1  ;  Stream,  2. 

DAMAGES.     See  Contract,  1,  2,  23  ;  Municipal  Corporation,  27  ;  Negli- 
gence, 10;  Replevin,  2;  Street,  2;  Warranty,  II,  12. 

1.  In  a  civil  action  founded  on  a  tort,  damages  in  full  compensation  of  the 
injury,  cannot  be  increased  by  the  addition  of  a  fine  for  the  punishment  of  de- 
fendant.    Fay  et  iix.  v.  Parker^  121. 

2.  Whether  in  a  civil  action  exemplary,  punitory  or  Tindictive  damages 
may  be  recovered,  gumre.     Id. 

3  The  assessment  of  damages  on  an  interlocutory  judgment  by  defaalt, 
under  the  71»i  section  of  Practice  Act  of  New  Jersey,  applies  only  to  actions 
of  assumpsit.     Peacock  v.  Hamy  el  al.,  121. 
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4.  Whepo  damages  are  not  a  matter  of  computation  they  must  be  assessed 
hy  a  writ  of  inquiry.     Peacock  y.  Haney  et  al.^  121. 
'  5.  Damages  in  replevin  must  be  ascertained  by  a  writ  of  inquiry.     Id. 

6.  For  failure  to  return  borrowed  stock,  is  market  value  on  day  of  demand 
with  interest.     McKenney  v.  Haines,  395, 

7.  Profits  arising  from  a  legitimate  business,  and  interrupted  by  physical 
or  mental  injuries  caused  by  defendant's  neglij^^ence,  are  the  subject  of  com- 
pensation in  dama(;es.     Pennsyhania  Railroad  v.  />a/e,  457. 

8.  Mere  speculative  profits  are  not  to  be  considered.     Id. 

9.  Probable  profits  are  not  a  proper  basis  upon  which  to  estimate  damages. 
TVinsiow  V.  Lutie,  457. 

10.  The  dama(;es  for  land  taken  to  widen  a  road  includes  all  damages 
occasioned  by  altering  the  grade.      Van  Riper  v.  EMex  Public  Road,  710. 

DEBTOR  AND  CREDITOR.     Sec  Husbakd  and  Wife,  16  ;  Notice,  1. 

I.  Assiifnments, 

1.  Where  a  debtor  assigns  all  his  iron  works  to  a  trustee,  in  trust  to  carry 
them  on  and  sell  the  iron  as  long  as  the  creditors  might  determine  it  for  their 
interest,  and  the  trustee  advances  money  and  makes  a  quantity  of  iron,  a  judg- 
ment-creditor  of  the  assignor  could  not  seize  the  iron  so  made,  though  he  did 
not  assent  to  the  B.ssignment.     Peters  v.  Litjht^  582. 

2.  The  stipulation  that  trustee  should  manufacture  iron  so  long  as  the 
creditors  determined  it  was  for  their  interest,  was  void.     Id. 

3.  Such  stipulation  did  not  delay  or  hinder  creditors.     Id. 

4.  An  assignment  by  a  debtor  of  all  his  property  in  tru!>t  for  the  payment 
of  his  debts,  is  an  exercise  of  ownership  by  virtue  of  the  common  law  and  is 
valid,  irrespective  of  any  insolvent  laws.     Cook  v.  Rogers^  633. 

5.  Hence  the  fact  that  the  passage  of  a  National  Bankrupt  Act  has  ipso 
facto  suspended  the  insolvent  laws  of  the  state,  does  not  make  such  an  assign- 
ment void,  so  that  a  creditor  can  by  a  proceeding  in  the  state  court  attach 
the  property  in  the  hands  of  the  a.ssignee.     /«/. 

6.  Whether  such  an  assignment  is  an  act  of  bankruptcy  which  will  give 
the  Federal  courts  jurisdiction  to  set  it  aside  and  assume  the  administratioa 
of  the  estate  under  the  Bankrupt  Law,  is  a  dtflferent  question,  which  can  only 
be  raised  in  the  bankruptcy  court.  Until  action  by  the  latter  the  state  court 
will  sustain  the  validity  of  the  assignment.     Id. 

II.  Ftauduleut  Conveyances  or  S(tle8.    See  Action,  1;  Husband  and  Wife,  .16. 

7.  A  deed  of  separation  by  which  husband  binds  himself  to  pay  a  certain 
sum  to  his  wife,  and  interest  until  paid,  if  the  parties  are  reconciled,  before 
payment,  is  a  voluntary  settlement,  even  though  there  is  agreement  that  the 
settlement  shall  stand.     Aehr  \.  Smith,  123. 

8.  A  voluntary  settlement  of  S7000,  where  settlor  has  only  $16,130  and 
owes  $9306,  is  void  us  to  creditors.     Id. 

9.  Where  the  grantee  in  a  fraudulent  conveyance  by  a  debtor,  dies  after  a 
decree  setting  aside  the  conveyance  and  ordering  a  sale  for  payment  of  judg- 
ment-creditors, the  title  of  the  purchaser  will  not  be  affected,  by  a  failure  to 
make  the  heir  of  grantee  a  party  to  the  decree.    Beawnont  v.  Htrruk,  194. 

10.  Section  422  of  Code  of  Ohio,  providing  for  a  judgment  ceasing  to 
becoihe  a  lien,  does  not  apply  to  a  decree  for  the  sale  of  specific  property.  Id. 

11.  There  is  no  error  in  refusing  to  charge  that,  **the  conveyance  of  the 
whole  of  a  debtor's  property  is  a  very  violent  presumption  of  a  fraudulent 
intent,"  where  the  question  is  whether  the  sale  was  fraudulent  or  not.  Bige" 
low  V.  Doolitthy  252. 

12.  Whether  it  is  slight  or  violent  is  for  the  jury.     Id. 

13.  A  note  given  to  a  creditor  to  induce  him  to  sign  a  composition  deed, 
without  the  other  creditors*  knowledge  is  illegal  and  void.  Winn  v.  Tliomas,  702. 

14.  The  note  being  void  cannot  be  the  consideration  of  a  new  promise.  Id. 

DECEDENTS'  ESTATE.     See  Bankruptcy,  5  ;    Equity,  17. 

1.  The  lien  of  a  legacy  charged  on  land,  can  only  be  divested  by  actual 
payment  or  release,  or  by  decree.     Giotie  v.  Van  Valen^  323. 

2.  A  statement  by  a  testator,  estimating  his  estate  with  reference  to  his  will, 
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is  inadmissible  to  show  at  what  rate  interest  should  he  charged  on  a  legacj. 
Fowler  ct  ttjr.  v.  Colt,  S23. 

3  Ne^'Iect  of  executors  to  invest  a  legac}',  makes  them  chargeable  with 
interest  at  the  legal  rate.     Id. 

4.  The  failure  to  invest  is  not  excused  by  the  fact  that  it  was  for  the  interest 
of  the  residuary  legatee.     Jd. 

5.  An  nunt  of  the  respondent,  with  whom  she  lived  and  to  whom  by  her 
will  she  had  given  all  her  property,  upon  her  death-bed  desired  to  change  her 
will  and  ^ive  a  certain  piece  of  real  estate  to  a  niecQ,  and  had  a  codicil  pre* 
pared  for  that  purpose.  Before  signing  the  codicil,  she  wished  to  secure  the 
consent  of  the  respondent  to  the  change  and  had  him  called  m  for  the  pur- 
pose. After  hearing  her,  he  replied  that  she  was  weak  and  that  she  need  not 
trouble  herbelf  to  sign  the  codicil,  but  that  he  would  deed  the  property  to  the 
niece  and  carry  out  her  wishes.  Trusting  in  his  promise,  she  did  not  change 
her  will.  After  her  denth,  the  respondent  refused  to  convey  to  the  niece. 
On  a  bill  in  equity  brought  by  her  to  compel  him  to  convey,  it  was  held  that 
he  took  the  property  under  a  trust  for  her,  which  a  court  of  equity  would  en- 
force.     iMnvil  v.  Tuckft\  477. 

6.  And  held,  too,  that  the  case  was  one  of  fraud,  it  being  clearly  infer- 
able from  his  refusal  to  convev  after  the  death  of  the  testatrix,  that  he  made 
his  promise  to  her  with  an  intention  not  to  perform  it.     Id. 

7.  An  advancement  made  bv  the  intestate  in  due  form  mav  be  legallv  can- 
celled  by  him,  by  any  unequivocal  act  carrying  the  same  into  execution,  as 
by  surrendering  or  cancelling  the  evidence  of  such  advancement.  Wketl^ 
y.   Wlifeler,  684. 

8.  Verbal  declarations  by  a  distributee,  that  he  had  received  a  full  share, 
do  not  establish  an  election  by  him  to  retain  advancements  and  waive  his  claim 
to  a  share.      Kty  el  al.  v.  Jones,  703. 

9.  Whether  the  statutory  mode  of  making  election  precludes  all  others,  not 
decided.     Id. 

DECEIT.     See  Actiok,  2. 

DEED.     See  Husband  and'Wife,  18. 

1  •  Carson  l>eing  indebted  to  an  estate  of  which  he  was  trustee  made  a  deed 
of  certain  of  his  real  estate  to  himself  as  trustee.  The  deed  was  formally  pre- 
pared by  counsel  under  his  instruction  and  he  executed  an«l  acknowle*lged  it, 
but  did  not  place  it  on  record.  After  his  death,  insolvent,  it  was  foand 
among  the  papers  of  the  tru»t  estate  in  his  possession.  HHd,  1.  That  the  cir- 
cumstances were  sufficient  proof  of  a  delivery,  and,  2.  That  the  deed  created 
a  valid  and  binding  trust  against  Carson  and  his  representatives  and  that  the 
cesiuis  que  trust  were  therefore  entitled  to  the  property  in  preference  to  the  ad- 
ministrator and  creditors.      CurnoH^it  AdmWs  v.  Pheips,  100. 

2.  The  omission  of  a  stamp  on  the  deed  did  not  render  it  invalid  or  inad- 
missible in  evidence,  in  the  absence  of  proof  that  the  stamp  was  omitted  with 
intent  to  defraud  the  revenue.     Id. 

3.  Misreading  a  deed  to  a  man  too  infirm  to  read  it  himself  will  avoid  it  at 
law,  but  misinformation  as  to  its  legal  effect  will  only  be  corrected  in  a  court 
of  equity.     Eaton  v.  Eaton ,  121. 

4.  The  test  of  capacity  to  make  a  deed,  is  that  the  person  has  capacity  to 
understand  its  nature  and  effect.     Id. 

5.  A  deed  by  a  person  of  unsound  mind,  if  taken  in  good  faith,  is  only  void- 
able and  not  void.     Id. 

6.  A  voidable  deed  may  be  ratified  by  acts  of  acquiescence.     Id. 

7.  When  the  lines  of  a  deed  run  to  an  artificial  pond  the  grant  is  to  the 
centre  of  the  pond.     Mansur  v.  Blake,  194. 

8.  In  construing  a  deed,  proof  is  admissible  of  every  material  fact,  that 
will  enable  the  court  to  put  itself  in  the  position  of  the  grantor,  or  to  identify 
the  thing  intended      Swain  v.  Salimnrsh,  318. 

9  To  show  failure  of  consideration  of  note  given  for  pnrchasc-money, 
vendee  m.ny  prove  that  he  was  induced  to  purchase  by  fraudulent  representa- 
tions of  vendor.     Id. 

10.  Though  the  consideration  expressed  in  a  deed  be  dollars,  another  may 
be  shown      Badey  v.  Lttien,  AdmW,  397. 
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11.  The  grantee  of  a  deed  inter  partes  is  bound  by  the  covenants  and  condi- 
tions therein,  thoug^h  it  id  only  signed  by  the  grantor.  Earle  v.  New  Bruns- 
wick i'  Mitchell,  702. 

12.  Where  the  certiAcate  of  an  officer  to  acknowledgement  of  a  deed,  appears 
on  its  face  to  bo  in  substantial  compliance  with  the  statute,  parol  evidence  to 
impeach  it  is  inadmissible,  unless  there  are  allegations  in  the  pleadings  to 
warrant  it.     Dolph  v.  Barney,  748. 

13.  The  law  presumes  that  a  person  acting  in  a  public  office  was  regu- 
larly appointed  to  it,  and  also  that  official  duty  has  been  regularly  performed. 
Id 

DISTRESS.     See  Landlord  and  Tenant,  2,  8. 

1.  Cnttle  doing  damage  on  the  highway  were  not  distrainable  at  common 
law.      Taylor  v.  Welbeyj  254. 

2.  The  Statute  of  Wisconsin  on  distress,  is  a  complete  revision  of  the  whole 
subject  of  distress  damage /easant.     Id, 

3.  The  statute  limits  the  distraining  of  beasts  to  those  doing  damage, 
within  the  enclosure  of  the  distrainor.     Id, 

4.  Cuttle  distrained  damage  feasant^  without  legal  authority,  even  if  re- 
claimed forcibly,  cannot  be  replevied.     Id, 

DIVIDEND.     See  Corporation,  8,  6. 

DIVORCE.    Sec  Husband  and  Wife,  I. 

DOMICIL. 

1.  Is  where  a  person  has  a  fixed  habitation  with  no  intention  to  remove. 
Carey* s  Apfi^nl,  122. 

2.  There  must  be  both  residence  and  an  intention  to  make  such  residence 
the  homo.     ///. 

3.  Primd  facie  the  residence  Is  the  domicil.     Id. 

DONATIO  CAUSA  MORTIS. 

1.  There  arc  three  re4ui<^itcs  to  a  valid  donatio  causa  mortis :  (1)  Mast  be  in 
conremplRtion  of  death  ;  (2)  only  to  take  effect  in  case  of  death  by  existing 
illness,   (3)  Delivery.     Keniston  v.  Scevif  AdmW,  319. 

2.  M<nu\v  and  promissory  notes  may  be  given.     Id, 

3.  Delivery  must  be  proved  in  New  Hampshire  by  two  indifferent  witnesses. 

4.  May  be  created  by  deed.     /(/. 

DUELLING. 

1.  Under  the  Constitution  of  Kentucky  the  giving,  accepting  or  carrying  of 
a  cnnllen;;c  to  fight  a  duel,  disqualifies  the  person  so  acting  for  any  office  of 
honor  or  profit  under  the  state,  l>esides  subjecting  him  to  such  punishment  as 
may  be  presoribed  by  law.     Cochran  v.  .Tonesy  222. 

2.  The  di>qualificAtion  and  the  offence  against  the  laws  are  separate  sub- 
jeers,  and  ihe  Board  for  the  Determination  of  Contested  Elections  has  juris- 
diction to  liocidc  the  former,  without  reference  to  a  conviction  for  the  latter  in 
aju<linial  trilmnal.     Id. 

3.  A  clinllen«;c  may  be  accepted  orally,  althongh  it  be  in  writing.     Id. 

4.  A  consiitutionnl  provision  that  any  person  accepting  or  carrying  a  chal- 
lenge to  fight  a  duel  shall  be  deprived  of  the  right  to  hold  office  is  not  self- 
executing,  except  so  far  as  it  prevents  those  who  cannot  or  will  not  take  the 
requisite  oath  from  entering  upon  office.  It  has  no  other  effect  until  after 
trial  and  conviction  in  the  course  of  a  regular  judicial  proceeding.  Common- 
wealth  v.  ,J(mei,  374. 

5.  A  cinzen  willing  to  take  the  oath  of  office,  may  enter  upon  and  discharge 
the  duties  thereof,  without  subjecting  himself  to  an  indictment  for  usurpation 
of  office,  until  he  has  first  been  indicted,  tried  and  convicted  for  the  disquali- 
fying olfonco ;  but  if  he  takes  the  oath  falsely  and  corruptly,  he  may  bo 
indi<  ted  and  prosecuted  for  the  crime  thereby  committod.  Commonwealth  v. 
J ones f  212. 

6.  The  statutes  regulating  the  proceedings  and  prescribing  the  duties  of 
Vol.  XXni.-99 
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the  Contesting:  Board  in  elcciions  for  Clerk  of  the  Court  of  Appeah.  do  not 
empower  said,  board  to  enter  into  an  original  inquiry  as  to  whether  the  part; 
elected  has,  by  a  violation  of  said  constitutional  provisionfi,  subjecte^l  himself 
to  be  deprived  of  the  right  to  hold  office,  nor  upon  their  own  conrlusion  as  to 
his  guilt,  to  adjudge  him  not  entitled  to  the  office  and  thereupon  to  declare  it 
vacant.      Contmonwetiith  v.  Jonen^  212. 

7.   Such  an  inquiry  being  judicial  in  its  nature,  and  for  the  infliction  of  ■ 
punishment,  the  legislature  could  not,  if  it  had  attempted  so  to  do,  hare  con* 
'     ferred  such  a  power  upon  a  board  or  tribunal  composed  of  executive  officen. 
Id, 

DURESS 

1.  The  payment  of  taxes  illegally  as.<(C9sed,  the  land  being  liable  to  sale,  is 
not  a  compulsory  payment.     Swanslon  r.  Ijams,  54. 

2.  Assumpsit  will  not  lie  against  county  treasurer  to  recover  such  taxes. 
Id. 

EASEMENT. 

1.  The  period  dnriog  which  the  servient  and  dominant  tenement  are  in  the 
possession  of  the  same  owner,  is  excluded  from  the  twenty  years  required  to 
establish  an  casement  by  prescription.     Mansur  v.  Blnke^  195. 

2.  The  purchaser  of  a  water-power  without  any  portion  of  the  bed  of  the' 
strrnm,  only  obtains  an  incorporeal  hereditament.  Steding  Hydraulic  Co.  v. 
Williams,  583. 

3.  Covenants  will  run  with  such  hereditament  as  weU  as  with  a  corporeal 
one.     Id. 

4.  A  strip  of  sandy  beach,  mainly  valuable  for  its  sand  as  an  article  of 
merchandise,  was  owned  in  fee  by  the  plaintiffs,  and  the  defendant  claimed 
a  prescriptive  right  to  take  sand  ad  libitum  therefrom.  Held,  that  evidence 
that  the  dclondnnt,  as  one  of  the  public,  and  not  as  incident  to  an  estate  in 
other  lands,  had  taken  sand  ad  libitum  from  the  beach,  did  not  tend  to  prove 
an  individual  prescriptive  right.     Menoin  v.  Whe^ler^  601. 

5.  Such  an  unlimited  right  to  take  the  sand  would  be  equivalent  to  full 
ownership  and  inconsistent  with  the  plaintiffs*  title  in  fee.     Id. 

6.  A  prescription,  as  well  as  a  custom,  to  be  valid  must  not  be  unreason* 
able.     LI. 

7.  The  right  would  be  a  profit  d  prendre  and  not  an  easement,  and  such 
rights  must  as  a  general  and  perhaps  universal  rule  be  prescribed  for  as  incideot 
to  other  lands,  for  the  benefit  of  or  in  connection  with  which  the  rights  are  to 
be  exercised.     Id. 

8.  The  word  *'  beach*'  has  no  such  inflexible  meaning  that  it  must  denote 
land  between  high  and  low  water  mark.     Id. 

EJECTMENT. 

1.  A  plaintiff  in  possession  cannot  maintain  ejectment.  Corleti  el  a!,  v. 
Pentz,  523. 

2.  The  return  of  a  sheriff  to  the  writ  of  ejectment  is  only  primA  facie  evi- 
dence of  defendant's  possession.     Id. 

3.  In  equitable  ejectments  the  judge  acts  as  a  chancellor,  with  the  assist- 
ance of  the  jury,  to  determine  the  credibility  of  witnesses  and  conflicting 
evidence.     Uallcntine  v    White,  755. 

4.  The  character  of  the  who-le  case  must  satisfy  the  chancellor  that  the 
equity  is  clearly  established.     Id. 

5.  Whether  the  equity  rule  that  the  denial  must  prevail,  unless  there  is 
other  evidence  than  the  plaintifTs,  is  to  be  followed,  since  parties  are  now  wit- 
nesses, not  decided.    Id, 

ELECTION.     See  Vote,  1. 

Where  the  person  receiving  the  highest  number  of  votes  for  an  office  is  in- 
eligible, the  person  receiving  the  next  highest  number  is  not  thereby  elected, 
but  there  is  a  failure  to  fill  the  office,  and  a  new  election  most  be  had.  Coekrim 
V.  Jone»,  222. 

EMBEZZLEMENT.    See  Criminal  Law,  V. 
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EMINENT  DOMAIN.     See  Constitutional  Law,  III. 

EQUITY.     See  Ejectment,  3  ;  Nuisance,  4,  5  ;  Street,  4. 

1.  Will  entertain  a  bill  to  remove  a  cload  upon  the  title  of  land  in  the  com- 
plainant's possession  cansed  by  invalid  tax  sale-     Damard  v.  Hoyt,  63. 

2.  A  court  of  equity  may  enforce  a  contract  relating  to  land  situate  in 
another  state.     Burnley  r.  oievenson,  195. 

3.  Though  the  decree  cannot  transfer  the  title  to  such  land  it  binds  the  con- 
science of  the  parties.     Id, 

4.  The  decree  may  be  pleaded  as  a  defence  in  the  courts  of  the  state  where 
land  is  situated.     Id. 

5.  The  submission  of  a  case  on  demurrer  to  answer,  is  a  final  submission, 
unless  leave  is  given  to  reply  or  amend.     Beaumont  v.  Herrick^  195. 

6.  Whether  plaintiff  should  have  leave  to  amend  rests  in  the  sound  discre- 
tion of  the  court.     Id, 

7.  Such  discretion  is  only  reviewable  where  it  has  been  abused.     Id. 

8.  A  testator  devised  to  his  nephew  an  estate  in  fee  in  remainder,  to  take 
effect  on  the  falling  in  of  three  lives,  and  the  devisee  survived  to  take.  After 
the  testator's  death,  but  before  the  estate  in  remainder  became  absolute,  the 
nephew  and  his  children  were  impleaded  in  a  bill  in  equity  for  partition  of 
the  testate  estate,  and  a  decree  passed,  purporting  to  be  by  consent,  which,  by 
mistake,  erroneously  declared  the  nephew's  estate  to  be  for  life  only,  with 
remainder  in  fee  to  his  children.  That  decree,  made  in  1851,  omitted  to  order 
deeds  to  execute  the  limitations  of  estate  thus  declared  to  the  children,  and  no 
such  deeds  were  made.  Afterwards  a  hill  of  review  was  prosecuted  by  the 
nephew,  and  there  was  a  decree  on  that,  reversing  the  partition  decree.  Soon 
after,  the  nephew's  estate  in  fee  under  the  will  became  absolute ;  and,  he  dy- 
ing, his  daughter  sued  out  a  writ  of  error,  and  on  that  procured  a  reversal  of 
the  bill  of  review -decree,  and  then  brought  the  present  suit  '*  to  obtain  execu- 
tion of  the  decree  in  partition,  and  to  supply  the  omission  therein,  which  is 
necessary  to  the  efficacy  of  the  decree,  as  giving  a  remainder  in  fee  to  the 
children.'*  The  bill  was  against  purchasers,  holding  by  deeds  in  fee  from  the 
nephew,  or  from  his  grantees,  with  warranty  of  title  from  him.     Held: 

First. — Of  those  acquiring  title  while  the  bill  of  review  decree  was  in  force: 

(1.)  They  were  entitled  to  rely  upon  that  decision,  as  the  law  which  deter- 
mined what  estate  they  took  by  purchase. 

(2  )  The  subsequent  reversal  of  that  decree  did  not  affect  their  rights. 

(S.)  A  decree  need  give  no  day  to  a  minor  to  show  cause  against  it ;  it  is 
absolute  in  the  first  instance  :  Barnes  v.  Hazleton^  50  III.  429,  approved. 

Second. — Of  purchasers  acquiring  title  while  the  consent  decree  in  partition 
was  in  force,  and  before  its  reversal  by  decree  in  review  : 

(1 .)  As  to  such,  the  principle  applies  that,  on  a  bill  to  execute  a  decree,  the 
court  will  deny  relief  when  it  is  seen  the  decree  is  unjust.  And  a  decree,  ap- 
pearing to  proceed  by  consent,  where  in  fact  there  was  none,  and  none  was 
intended,  cannot  be  deemed  fair  and  just. 

(2.)  A  decree  in  partition  in  chancery,  before  the  statute  of  1861,  could  not 
pass  a  legal  title  to  land  ;  and  such  a  decree,  omitting  to  order  deeds,  is  in 
that  respect  imperfect,  and  but  the  expression  of  a  purpose  without  accom- 
plishing or  providing  the  means  to  accomplish  the  object. 

(3  )  Where  there  is  no  valuable  consideration,  a  court  of  equity  upon  its 
general  principles  cannot  complete  what  it  finds  imperfect 

(4.)  The  prosecution  of  a  bill  of  a  review  to  a  decree,  and  also  the  making 
of  warranty  deeds  in  fee,  by  the  nephew,  were  an  exercise  on  his  part  of  the 
right  to  revoke,  while  he  occupied  the  locus  peenitenticB, 

(5.)  A  consent  decree,  incomplete  and  ineffective,  is  not  rss  judicata.  For 
the  court,  on  an  application  to  render  it  effective,  to  look  into  its  real  nature 
and  character,  does  not  militate  with  the  doctrine  of  rea  judicata.  U  other- 
wise, the  true  nature  of  the  bill  would  be  to  enforce  a  technical  estoppel. 

(6.)  Though  error  of  law  shall  not  be  alleged  against  a  decree  proceeding  by 
consent,  so  as  to  reverse  it ;  still,  on  an  application  to  execute  it,  the  court 
will  look  to  see  if  it  be  rightful  or  not,  in  determiaing  whether  it  will  act  or 
remain  passive.     Wadhams  y.  Gayy  419. 
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9.  A  court  of  equity  hts  no  jurisdiction  to  avoitl  a  will  or  set  aside  the 
probate  thereof  for  mistake  or  forgery.     Cane  of  Broderick^s  Will,  523. 

10.  Nor  {;ive  relief  by  cbarpng  the  executor  with  a  trust  in  favor  of  one 
alleged  to  be  defrauded  by  the  forged  will.     fd. 

11.  Such  relief  belongs  to  courts  of  probate.     Id, 

12.  The  same  rule  applies  to  devises  of  real  estate.     Id, 

13.  Sfmble,  that  where  courts  of  probate  have  no  jurisdiction  or  the  period 
for  its  exercise  has  expired,  equity  will  give  relief  if  there  has  been  no 
laches.     Id, 

14.  Ignornnce  of  the  fraud  committed  does  not  apply  in  such  a  case.    Id. 

15.  Enlargement  of  equitable  rights  may  be  administered  by  the  Circuit 
Courts  of  the  United  States  as  well  as  by  the  state  courts.     Id. 

16.  Where  there  are  two  claimants  of  a  trust,  created  for  the  benefit  of  an 
incorporated  religious  society,  a  court  of  equity  may  require  them  to  inter* 
plead.     First  Presbyterian  Society  v.  First  Presbyterian  Socifty^  044. 

17.  Where  chancery  takes  jurisdiction  of  an  administration  it  applies  ae- 
"     cording  to  its  own  practice,  the  laws  relating  to  administrations  in  the  Pro- 
bate Court.     Key  et  al.  v.  Jones,  703. 

18.  In  ascertaining  facts  from  conflicting  evidence,  a  chancellor  is  not  ne- 
cessarily to  be  governed  by  the  preponderance  of  the  testimony.  Mariowe 
et  ux.  v.  Benagh,  703. 

19.  The  Appellate  Court  will  not  reverse  because  it  cannot  see  that  the 
chancellor's  finding  of  facts  is  right.     Id, 

20.  The  court  must  be  convinced  it  is  wrong.     Id. 

21.  Cannot  grant  relief  against  statutory  forfeitures  in  the  absence  of  fraud. 
Cameron  v.  Adams,  703. 

22.  Inadequacy  of  price  does  not  vitiate  a  sale  of  mortgaged  premise t 
under  foreclosure,  if  the  sale  is  fair  and  regular.     Id. 

23.  In  a  chancery  cause  where  complex  and  intricate  accounts  are  to  be 
examined,  they  should  be  referred  to  a  master  for  examination  and  report 
before  decree,  and  not  be  heard  in  court  except  upon  specific  exceptions  taken 
thereto.     Patten  v.  Patten,  733. 

ERROR  AND  APPEAL.  See  Asbumpsit,  6  ;  Confiscation,  9  :  Cocrts,  20; 
Debtor  and  Creditor,  II  ;  Evidence,  I  ;  Highway,  13;  Husband  and 
Wife,  10;  Negligence,  2  ;  Railroad,  1,  21  ;  Slander.  3. 

1.  A  party  will  be  confined  in  a  court  of  error  to  the  specific  grounds  of 
exception  made  in  the  court  below.     Button  v.  Driggs,  195. 

2.  A  mere  objection  to  testimony  without  assigning  any  ground  of  excep- 
tion is  of  no  avail.     Id. 

3.  It  is  not  error  to  omit  instmcting  the  jury  on  the  subject  of  manslaughter. 
Brown  V.  Commonwea/th,  582. 

4.  It  is  not  error  to  omit  instructing  the  jury  that  on  indictment  for  murder, 
there  may  be  conviction  for  manslaughter.     Id. 

ESTOPPEL.  See  Billh  and  Notes,  37  ;  Corporation,  15,  17  ;  Infant,  2 ;  I»- 
81TRANCK,  4  ;  Municipal  Corporation,  21  ;  Partnership,  9  ;  Uscrt,  1. 

1.  A  defendant  who  expressly  or  impliedly  assents  by  his  pleadings  to  the 
execution  of  a  contract  set  out  in  the  bill,  cannot  retract  such  assent.  *  Cronk 
V.  Tninilie.,  583. 

2.  Asking  one  if  he  had  any  claim  to  land,  without  stating  an  intention  of 
buying,  and  being  told  that  he  had  a  claim  but  it  did  not  amount  to  moch, 
will  not  estop  the  claimant  from  asserting  his  claim  of  the  other  purchases. 
Keutmg  et  al.  v.  Orne  et  al ,  755. 

3.  The  statement  that  there  was  a  claim  should  have  put  the  party  on  in- 
quiry.    Id. 

4.  Whether  an  estoppel  results  from  established  facts  is  for  the  court  w 
decide.     Id. 

5.  An  estoppel  operates  to  hold  one  to  facts  as  he  alleges  them.     Id. 

EVIDENCE.  See  Agent,  10 ;  Bailment,  2  ;  Courts,  1  ;  Ejectment,  2; 
Highway,  5;  Husband  and  Wipe,  15,  26,  27,  29;  Iksuraxce,  15; 
Malicious  Prosecution,  1  ;  Stamp. 
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I.   Gen^rtiJIy, 

1 .  An  instruction  fhat  the  jury  may  infer  a  promise  to  marry,  from  evi- 
dence of  conduct  of  the  parties,  such  as  the  visiting  and  understand  in};  of  the 
friends  and  relatives,  and  reception  of  the  defendant  as  a  suiior,  is  erroneous. 

W'llinaleif  v.  Robintiont  55. 

2.  Evidence  that  defendant  kept  spirituous  liquors  for  sale  at  a  certain  date, 
is  admissible  as  tending  tu  show  he  tttill  kept  them.     State  v.  CoUion,  122. 

3.  The  result  of  an  examination  of  a  bank's  hooks  may  be  proved  by  the 
persons  making  it.  where  the  books  are  too  numerous  to  be  examined  in 
court.     Bolton  v.  Dngys^  196. 

4.  Ccrtiticd  copies  of  all  records  in  the  secretary's  office  are  evidence  where 
the  ori<;inal  would  be.     Nurthu tuber i and  County  v    Znnmerman^  125. 

5.  Tlie  commission  of  the  governor  is  the  proper  evidence  of  the  appoint- 
ment of  an  officer.     Id. 

6.  A  verbal  promise,  if  used  to  obtain  the  execution  of  a  writing,  may  be 
given  in  evidence      Po'V'ifton  dtal  v.  AlcShaiti^  196. 

7.  Indf.bitaiua  asHnrnpsit  will  not  lie  on  a  special  contract  unless  it  has  been 
fully  performed  by  plaintiff.     Id, 

8.  In  an  action  against  an  express  company  for  a  trunk,  plaintiff  may  tes- 
tify as  to  contents.     Adamfi  Erpretts  Co,  v.  SchUnxinger^  196. 

9    Evidence  that  plaintiff  was  a  per«on  of  wealth  is  admissible.     Id. 

10.  At  common  law  courts  had  the  power  to  order  inspection  of  papers,  but 
in  the  cxoreiste  of  such  power  will  not  take  them  from  one  party  and  deliver 
to  trio  other.     Hillyard  v.  Tawankfp  of  ffttrriMon^  254. 

1 1 .  Identity  of  name  In  evidence  of  identity  of  persons  in  proTing  a  mar- 
riage by  certificate.     Hatchin*  v.  Khnmelj  255. 

12.  The  rule  in  United  States  courts  as  tu  the  introduction  of  secondary 
evidence,  is  that  it  must  be  the  best  the  party  has  in  his  power  to  produce. 
Cornet  I  v.   WiiUams,  828. 

13.  The  English  rule  that  there  are  no  degrees  in  secondary  evidence  is 
not  in  force. '    Id. 

14.  The  Act  of  March  3d  1871,  nor  the  statute  of  Texas  of  February  llth 
1850,  docs  not  change  the  rule.     Id. 

15.  Where  the  description  in  the  deeds  of  demandant  is  the  same  as  in  the 
writ,  no  other  identification  of  the  premises  is  necessary.  Rand  v.  Skillen  et 
Mjr.,  395. 

16.  Personal  identity  may  be  established  by  circumstantial  evidence.  Luke 
V.  County  of  Calhoun^  395. 

17.  Courts  will  judicially  notice  the  art  of  photography  and  its  results. 
Id. 

18.  A  photograph  is  admissible  in  evidence  on  a  question  of  identity.     Id, 

19.  In  an  action  for  goods  sold  where  the  plaintifTs  evidence  showed  that 
the  defendant  agreed  to  take  the  goods  and  pay  their  cost,  a  nonsuit  cannot 
be  entered  even  if  there  is  no  evidence  of  the  cost.      Watts  v.  Sumyer^  457. 

20.  Evidence  of  the  value  of  tbe  goods  ix  admissible.     Id. 

21.  Whether  a  memorandum  made  by  a  witness  can  go  to  the  jury  depends 
upon  whether,  after  examining  it,  he  can  state  the  fact  from  memory.     Id. 

22.  When  a  plaintiff  introduces  secondary  evidence  of  a  bill  of  lading,  the 
presumption  is  that  he  satisfied  the  court  that  he  could  not  procure  either  of 
the  originals.     Dyer  v.  Fredtricka,  458. 

23.  He  cannot  afterwards  object  to  the  introduction  of  parol  testimony  by 
defendant,  to  rebut  his  evidence.     Id. 

24.  Evidence  of  defendant's  reputation  for  wealth  is  admissible  in  an  action 
of  slander.     Sfnnwnod  v.    Whitmnre^  463. 

25.  Evidence  of  conductor's  intention,  in  putting  a  passenger  off  a  train,  is 
admissible.      Vnnkirk  v.  Pfinnay/rnnia  Railrofidy  463. 

26.  In  replevin  evidence  of  title  in  a  stranger  is  admissible  on  part  of  de- 
fendant.     Schuhnherg  v.  Harnman^  464. 

27.  Where  two  persons  are  murdered  at  the  same  time,  evidence  of  the  cir- 
ciini«itanccs  of  the  murder  of  one.  is  admissible  on  the  trial  for  murder  of  the 
other.      Brown  v.  Common w^a/th,  581. 

28.  On  a  trial  for  murder  evidence  that  prisoner  had  in  his  possession  coin, 
specie  pnynients  bcinjr  snspended,  and  thot  the  munlered  man  had  received  a 
quantity  of  coin,  though  several  years  before,  is  admissible.     Id, 
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29.  The  testimony  of  another  prisoner,  that  tho  defendant  confessed  his 
guilt  throafi^h  the  soil  pipes,  and  he  knew  him  from  his  voice,  is  admisssbie. 
Brown  V.  Cotnmonwtulth^  581. 

30.  A  photo);raph  testitied  to  Iks  like  the  body  is  properly  submitted  to  the 
jury.     Udderzook  v.  Commonwealthf  563. 

31.  Photography  is  to  be  judicially  noticed  as  a  means  of  producing  cor- 
rect likenesses.     Id. 

•  32.  G.  being  in  the  habit  of  becoming  intoxicated,  proof  that  one  called  W. 

had  same  habit,  is  evidence  on  the  question  of  ideiitity  of  G.  and  W.     Id, 

II.  Admissions,   Declarations,  ^'c.     See  supra,   29;    Husband  akd  Wife,  8; 
Limitations,  3  ;  Passknoer,  7. 

33.  Verbal  declarations  of  donor  made  oontemporaneously  with  the  gift 
are  competent  to  explain  it.     Eaton  v.  Cvok,  327. 

34.  Declarations  of  one  in  possession  of  real  estate,  are  competent  to  rebut 
title  of  one  claiming  under  him.     South  Hampton  r.  Fowler^  395. 

35.  As  to  pedigree,  are  confined  to  declarations  of  family.     Id. 

36.  Of  party's  ancestor  not  in  possession  and  since  deceased,  are  inadmis- 
sible.    /(/. 

III.  Experts.     See  Inburavcb,  15. 

37.  The  testimony  of  other  builders  as  to  the  proper  height  to  run  a  ivall, 
is  admissible  as  an  expert's  opinion.     Haver  y.  Tenney,  55. 

38.  To  render  an  expert's  testimony  admissible,  his  pursuit  must  be  one  of 
science,  skill,  trade  or  the  like.     Hamilton  r.  Railroad  Co.,  55. 

39.  A  brakeman  is  not  an  expert.     Jd. 

40.  Experts  can  make  comparisons  between  the  writing  in  dispute  and 
others  which  are  proved  to  be  genuine.     State  v.  Hastings,  122. 

41.  After  evidence  of  the  genuineness  of  a  writing  has  been  given,  experts 
may  be  called  to  attack  or  support  it.     Ballentine  r.  White,  755. 

EXECUTION.     See  Courts,  4  ;  Landlord  and  Tenant,  8. 

l.'A  temporary  track  owned  by  tho  contractors  who  built  a  railroad,  is 
personal  property  and  may  be  seized  and  sold  on  execution.  Ftjitld  t. 
Maine  Central  Railroad,  200. 

2.  Delivery  can  be  made  by  the  officer  without  disturbing  the  track.    Id. 

3.  Trover  would  not  lie  against  the  railroad  company  foj  using  the  track, 
while  they  had  no  notice  of  the  change  of  possession.     Id, 

4.  Under  an  execution  a  leasehold  can  only  be  seized  and  held  as  real 
estate.     Titusville  Novelty  Iron  Works^  Appeal,  755. 

5.  The  sheriff  is  no  more  liable  than  on  a  levy  on  real  estate.     Id. 

6.  The  description  of  the  premises  endorsed  on  the  writ  is  a  good  levy.    Id. 

7.  An  inaccurate  levy  may  be  explained  by  oral  evidence.     Id. 

EXECUTORS  AND  ADMINISTRATORS.     See  Attachment,  10 ;  Plead- 
iNO,  4  ;  Vendor  and  Purchaser,  7  ;  Will,  4. 

1.  An  administrator  is  not  entitled  to  commissions  on  the  sale  of  intestate's 
land  made  by  the  heirs.     Key  v.  Jones,  641. 

2.  Administrator  entitled  to  interest  on  a  balance  in  faiis  favor  from  over- 
payments  to  distributees.     Id. 

3.  His  compensation  must  be  governed  by  the  law  in  force  at  the  time  ser- 
vices were  rendered.     Id. 

4.  Will  not  be  liable  for  accepting  Confederate  currency  in  payment  of 
debt,  if  he  exercised  diligence,  prudence  and  good  faith.     Id, 

EXPRESS  COMPANY. 

Express  companies  cannot  sell  unclaimed  trunks  under  the  Act  of  Decem- 
ber 14th  1863,  without  exposing  the  contents.  Adams  Express  Co,  v.  Scklti- 
singer,  196. 

EXTRADITION.    See  International  Law,  1. 

FACTOR.     See  Agent,  2,  8,  9. 

FALSE  PRETENCE.    See  Criminal  Law,  VI. 

FENCES.     See  Railroad,  3,  4. 
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FISHERY.    See  Navioablb  Waters,  4 ;  Waters  and  Watercourses,  1. 

FIXTURES. 

1 .  Where  there  has  never  been  unity  of  title  of  the  machinery  fixed  in  a 
manufnctory,  and  the  ownership  of  the  land,  the  machinery  does  not  become 
a  fixture  but  remains  personal  property.     Adams  v.  Lee,  458. 

2.  Machinery  \xi\w%  personal  property  it  is  not  necessary  to  mention  it  in  a 
deed  of  the  land.     Id, 

FORGERY.     See  Criminal  Law,  IV. 

FRAUD.     See  Coktract,   17,    18 ;  Parthership,   27 ;  Vendor  and  Pur- 
chaser, 13. 

1.  A  wrongdoer  is  not  entitled  to  the  benefit  of  the  doctrine,  that  one  who 
mixes' his  fi^oods  with  another's,  loses  his  property.     WooUy  v.  Campbell^  128. 

2.  The  procuring  of  property  upon  a  promise  which  the  party  at  the  time 
does  not  intend  to  perform,  is  a  fraud.  And  it  makes  no  difference  whether 
the  property  is  real  or  personal^    Dowdv.  Tucker y  477. 

FRAUDS  OF  STATUTE.     See  Boundary,  4  ;  Husband  and  Wife,  6. 

1.  A 'sale  of  any  growing  produce,  in  actual  existence  at  the  time,  though 
not  in  a  state  of  maturity,  is  not  a  sale  of  an  interest  in  land  within  the 
statute.      Purner  v.  Piercy^  256. 

2.  If  the  purchaser  of  goods  under  an  agreement  void  by  the  statute,  accepts 
delivery,  the  contract  becomes  valid.     Anson  v.  Dreher,  2.')6. 

3.  No  action  can  be  maintained  upon  a  promise  to  pay  a  debt  in  considera- 
tion of  forbearance  to  collect,  without  proof  of  a  written  memorandum.  Lana 
V.  Henry,  318. 

4.  The  statute  is  as  much  violated  by  parol  proof  of  a  part  as  of  the  whole 
of  an  agreement.     Id. 

5.  A  promise  to  pay  the  workmen  in  a  shop,  as  part  of  the  consideration  for 
the  purchase  of  the  stock,  if  assented  to  by  the  workmen,  is  within  the  statute. 
2d. 

An  agreement  not  to  carry  on  a  business  in  a  certain  locality  for  five  years, 
is  within  the  statute  and  void  if  not  in  writing.     Gottschnik  v.   Witter^  583. 

7.  A  parol  agreement  by  a  party  who  has  purchased  the  interest  of  a  part- 
ner, to  pay  one  half  the  old  partnership  debts  as  a  consideration,  is  not  within 
the  statute.     Haggerty  v.  Johnston,  587. 

GIFT. 

1.  An  assignment  of  a  policy  of  life  insurance  never  delivered  is  invalid. 
Trough's  Estate,  122. 

2.  A  gift  of  a  chose  in  action  cannot  be  made  by  words  infuturo  or  in  pree- 
senti  unaccompanied  by  delivery.     Id. 

,  3.  Wiiere  donor  retains  possession  of  a  bond  or  chose  in  action  given  or 

assigned,  he  may  cancel  it.     Id. 

4.  Intention  to  deliver  does  not  execute  the  gift.     Id. 

5.  A^seal  does  not  import  a  consideration,  if  the  instrument  is  not  delivered. 
Id. 

6.  A  bond  endorsed  to  another  but  retained  in  endorser's  possession  does 
not  pass  to  the  endorsee.     Zimmerman  v.  Streeper,  123. 

7.  The  endorsement  indicates  a  prospective  gift  and  without  delivery  is  in- 
operative.    Id. 

8.  In  the  case  of  an  intended  gift  of  a  legal  estate,  capable  of  a  legal 
conveyance  not  made,  the  gift  is  revocable ;  there  being  a  locus  panitentia  as 
long  as  it  is  incomplete.      SVadhams  v.  Gay,  419. 

9.  A  gift  or  trust,  capable  of  being  made  by  a  legal  conveyance,  is  as  im- 
perfect when  created  by  an  executory  decree  providing  no  means  of  execu* 
tion,  as  when  created  by  an  executory  contract.    Id. 

GOOD-WILL, 

1.  GooD-wnx,  1,  329,  649,  713. 

2.  A  contract  by  the  vendor  of  a  good-will,  &c.,  not  to  engage  in  a  special 
business  within  the  state,  so  long  as  the  vendee  should  continue  in  the  said 
business,  is  not  void  as  in  restraint  of  trade,  and  may  be  enforced  by  a  court 
of  equity.     Bear  v.  Chase^  563. 
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1 .  In  a  statntory  grant,  nnless  there  are  restrictire  words,  there  is  an  im- 
mediate  transfer  of  title.     SckuUnlterg  v.  Harriman,  459. 

2.  No  one  can  question  the  validity  of  a  grant  by  the  United  States,  when 
the  latter  is  satisfied.     iJ. 

3.  No  one  can  take  advantage  of  a  Condition  sabseqaent,  bat  the  grantor 
or  his  heirs.     Id, 

A.  The  manner  of  asserting  the  condition  to  restore  the  estate  depends  on 
the  character  of  the  grant.     Id, 

GUARANTY, 

1.  A  guarantor  is  entitled  to  notice  of  principal's  default.  Gaff  v.  Siva, 
56. 

2.  If  notice  is  not  given  guarantor  is  discharged,    /ef. 

HABEAS  CORPUS. 

1.  The  courts  of  the  United  States  have  power  to  issue  writs  of  haheai 
corpus  to  relieve  from  imprisonment  persons  confined  under  sentence  of  a  state 
court,  where  the  record  shows  that  the  state  court  had  no  jurisdiction  of  the 
alleged  offence.     Brown  v.  Unitefl  States^  564. 

2.  Bridges  was  indicted,  convicted  and  sentenced  in  a  state  court  for  peijorv, 
committed  in  a  proceeding  before  a  United  States  commissioner,  under  an  Act 
of  Congress.  He  sued  out  a  habaan  corpus  before  the  United  States  Circuit 
Court,    Held, 

(1.)  That  the  indictment  showed  that  the  perjury  alleged  was  not  a  crime 
agamst  the  state,  and  that  the  proceedings  of  the  state  court  were  therefore 
void. 

(2.)  That  the  United  States  court  had  power  to  discharge  the  relator.    Id^ 

HEIR.     See  Parent  and  Child,  1,6;  Will,  5. 

HIGHWAY.     See  Hushand  and  Wipe,  36. 

1.  A  town  is  not  liable  for  a  bridge  being  out  of  repair,  which  became  so 
suddenly  by  reason  of  a  freshet.     Jaqaish  v.  Town  of  Ithaca,  319. 

2.  Notice  to  any  one  of  the  supervisors  of  a  defect  in  a  bridge,  is  notice  to 
the  town.     Id, 

3.  After  notice,  if  no  precautions  are  taken,  the  town  is  chargeable  with  neg- 
ligence.    Id, 

4.  It  is  sufficient  allegation  of  a  defect  in  a  highway  to  allege  that  an  injarv 
resulted  from  a  stump  in  the  said  highway.  Cremtr^  Adiu*r  v.  T%e  Town  of 
Portland,  324. 

5.  Evidence  of  permanent  injury  may  be  given*in  an  action  for  defect  in 
highway.     Id, 

6.  It  is  only  where  the  evidence  is  uncontradicted,  that  the  question  of  suffi- 
ciency of  the  highway,  or  of  contributory  negligence  of  plainiitf,  can  be  taken 
from  the  jury.     Id, 

7.  Any  want  of  ordinary  care  will  prevent  a  recovery.     Id. 

8.  '^  Slight  negligence*'  is  not  want  of  ordinary  care,  but  want  of  extraordi- 
nary care.     Id, 

9.  A  landowner  may  maintain  an  action  against  a  town  for  not  keeping  a 
highway  in  a  suitable  and  proper  manner.     Gilman  v.  Laconion,  704. 

10.  Towns  may  maintain  case  for  the  obstruction  of  highways  they  have 
built.     Laconia  v.  Oilman^  704. 

11.  In  an  action  for  an  injury  received  on  a  highway,  where  plaintiff 
refused  to  submit  to  more  than  one  medical  examination,  plaintiff  can  show 
that  previous  to  trial  she  requested  to  have  physicians  to  examine  her,  in 
order  to  rebut  the  unfavorable  influence  of  her  refusaL  Durgin  el  ux.  v. 
Town  if  Danville,  756. 

12.  No  rule  of  law  can  be  laid  down  as  to  what  width  of  track  in  a  certain 
depth  of  snow  constitutes  a  highway  in  good  repair.     Id, 

13.  Refusal  to  charge  that  because  plaintiff  had  driven  over  the  road  thre< 
times  a  week  for  three  weeks,  it  was  carelessness  on  his  part  to  upset,  ani 
therefore  he  could  not  recover,  is  not  error.     Id, 

HOLIDAY. 

A  statute  of  Michigan  provides  that  ^'  February  22d,  among  other  day}, 
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b  to  be  treated  for  all  purposes  of  holding  coarts,  &c.,  as  Sunday ;"  a  judg- 
ment rendered  on  that  day  is  therefore  void,  and  no  bar  to  a  subsequent  suit. 
Hetnmens  v.  Bentley^  705. 

HOMESTEAD.     See  Bakkruptct,  6. 

1.  The  time  at  which  the  statas/as  head  of  a  family,  under  the  Homestead 
Act,  is  to  be  determined,  is  when  the  proceeds  of  a  sale  of  a  homestead  is 
finally  disposed  of  by  the  court.     Cooper  ▼.  Cooper^  197. 

2    If  he  has  ceased  to  be  at  that  time,  he  is  entitled  to  no  exemption.     Id, 

3.  The  Homestead  Act  of  Wisconsin  must  receive  a  liberal  construction. 
Wtii^rod  V.  Lkienicke,  705. 

4.  Though  the  owner  of  a  lot  bounded  by  a  street  takes  the  fee  to  the  centre 
of  the  street,  he  cannot  occupy  it,  and  therefore  the  street  is  not  to  be  reckoned 
in  determining  the  owner's  homestead  exemption.     Id, 

HUSBAND  AND  WIFE.     See  Trubt  and  Tbustse,  2  ;  Witness,  6. 

I.  Marriage  and  Divorce,     See  infra,  25  ;  Judgment,  6,  9. 

1.  A  marriage  valid  where  celebrated,  is  valid  everywhere,  and  vic€  versa, 
Hutchins  V.  Kimmei^  257. 

2.  Primdfacie^  a  contract  of  marriage  good  at  common  law  will  be  deemed 
valid  everywhere,  and  the  burden  of  proving  that  there  are  exceptional  regu- 
lations, is  on  the  party  so  claiming.     Id, 

3.  Upon  granting  a  divorce,  whether  on  account  of  the  fault  of  the  wife  or 
the  husband,  the  court  has  power  to  award  to  her  possession  of  the  home- 
stead.    Brandon  v.  Brandon ^  149. 

4.  When  the  record  shows  that  a  divorce  was  granted  on  account  of  the 
habitual  drunkenness  of  the  wife,  this  court  cannot  hold  that  it  was  error  to 
gi%'e  to  her  the  care  and  custody  of  two  infant  children,  in  the  absence  of  any 
evidence  showing  that  the  husband  was  a  suitable  person  to  have  such  care 
and  custodv.     Id. 

m 

5.  A  judgment  for  alimony  is  not  released  by  the  parties  remarrying. 
Brenner  v.  Brenner,  584. 

6.  A  promise  to  release  in  consideration  of  marriage  is  void  by  the  Statute 
of  Frauds.     Id, 

7.  Nor  is  such  judgment  satisfied  by  a  second  judgment  after  a  subsequent 
divorce.     Id, 

8.  In  an  action  for  breach  of  promise,  defendant  may  give  evidence  of 
plaintifTs  admissions,  that  she  did  not  care  for  him,  though  made  after  de- 
fendant's final  refusal  to  marry  her.     Miller  v.  Bosier^  700. 

9.  In  such  action  evidence  of  defendant's  pecuniary  circumstances  is  admis- 
sible.    Id. 

10.  An  instruction  that  plainfiflT  should  be  awarded  such  damages  as  would 
place  her  in  as  good  condition  pecuniarily  as  if  the  contract  had  b«en  fulfilled, 
is  wrong.     Id, 

II.   Curtesy  and  Dower,     See  infra,  34. 

11 .  A  widow's  claim  for  dower  is  not  barred  by  a  deed,  in  which  she  joined, 
though  it  is  subsequently  set  aside  as  fraudulent  against  creditors.  Richardson 
v.  Wyman^  194. 

12.  Wife  may  require  a  consideration  moving  solely  to  herself  for  her 
release  of  dower.     Baily  v.  LiUen,  AdmW,  397. 

13.  Her  release  will  be  good  if  consideration  moves  to  her  husband.     Id, 

14.  Where  husband's  consent  to  his  wife's  deed  is  not  in  proper  form,  he 
can  recover  the  land  as  tenant  by  the  curtesy  after  her  death.  Houck  el  al,  v. 
Ritter,  584. 

15.  That  grantee  gave  wife  a  note  of  the  husband's  as  consideration  for 
the  land,  is  inadmissible  in  evidence  in  ejectment  by  the  husband.     Id, 

III.  Separate  Estate,     See  infra,  31. 

16.  Notes  given  to  trustee  of  wife  for  debt  due  to  husband  who  is  insolvent, 
are  in  prejudice  of  the  rights  of  creditors  and  are  void  as  against  them. 
Farmers*  Bank  v.  Brooke,  Trustee,  397. 

17.  A  purchaser  of  the  notes  from  the  trustee,  will,  however,  be  presumed, 
Vol.  XXIII.— 100 
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18.  When  a  hiisbaftd  in  answer  to  a  bill  by  his  wife,  to  establish  a  trust  in 
her  favor,  admits  that  he  signed,  sealed  and  acknowledpred  the  deed,  his  deni«l 
of  delivery  amounts  to  nothing.     Adams  v.  Adamsy  524. 

19.  The  fact  that  the  trustee,  in  a  deed  by  husband  and  wife  conveying  pro- 
perty in  trust  for  the  wife,  was  not  cognisant  of  it,  docs  nut  affect  the  trans- 
action .     /(/. 

20.  The  title  to  property  purchased  by  a  wife,  with  money  bequeathed  by 
her  husband's  father,  will  be  in  her  and  not  in  her  husband.  Smith  t.  Hardly 
645. 

21.  If  the  mortgagee  of  personal  property,  after  the  mortgage  is  doe 
accepts,  at  a  fair  valuation,  other  property  in  lien  of  part  of  the  mortgn^rd 
property  used  or  sold  by  the  mortgagor,  and  then  turns  it  all  over  to  the  wife 
of  the  mortgagor,  her  title  will  be  good  against  her  husband's  (the  mortga- 
gor) creditors.     Id. 

2%.  A  chattel,  mortgage  given  to  delay,  hinder  or  defrand  creditors  is  void, 
but  if  there  is  a  bond  Jide  indebtedness  to  the  mortgagee,  the  mortgage  is 
good.     I(L 

23.  The  separate  estate  of  the  wife  nnder  the  statute  of  Illinois  is  a  legal 
estate.  And  where  such  estate  comes  to  the  hands  of  the  husband  and  is  use«l 
by  him  with  her  consent,  the  relation  of  principal  and  agent  is  created,  and 
she  may  compel  him  by  bill  to  account  to  her  for  such  estate.     Patten  v. 

'  Patten  J  7^3. 

24.  If  the  husband  claim  the  income  of  such  estate  as  a  gift  from  the  wife, 
the  burden  is  upon  him  to  establish  his  claim  by  proof.     Id. 

IV.  Actions  by  or  against.     See  Pleading,  2,  3. 

25.  In  an  action  for  criminal  conversation,  actual  marriage  must  be  proved. 
Uutchins  v.  Kimmel,  252. 

26.  Proof  of  a  ceremony  in  a  foreign  state,  followed  by  cohabitation  as 
man  and  wife,  will  be  presumed  a  valid,  marriage.     Id. 

27.  PlaintiflTs  conduct* on  learning  of  wife's  offence,  is  admissible  in  evi- 
dence on  question  of  damages.     Id, 

28.  Husband  may  be  punished  criminally  for  an  offence  committed  bv  his 
wife  in  his  presence.     HensUy  v.  The  State,  394. 

29.  Where  the  husband  is  sought  to  be  charged  for  a  sale  by  his  wife,  of 
liquor  without  a  license,  evidence  of  similar  sales  is  admissible.     Jd. 

30.  The  testimony  of  a  witness  that  he  bought  the  liquor  is  sufficient  to 
prove  a  sale  of  it.     Id. 

31.  Under  the  statutes  of  New  York,  a  wife  cannot  acquire  the  legal  title 
to  a  chose  in  action,  assigned  to  her  by  her  husband,  unless  she  has  a  sepa- 
rate estate.     Carpenter  y.  Tatro,  319, 

32.  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest.    Jd. 

33.  Wife  cannot  sue  on  claim  assigned  to  her  by  husband.     Id. 

34.  Where  wife  refuses  to  join  in  conveyance  of  limd,  the  court  will  not 
compel  husband  to  furnish  indemnity  against  her  dower.  Reilty  v.  Smith  et 
ttx.,  320. 

35.  Specific  performance  will  not  be  decreed  in  such  case.     Id. 

36.  A  husband  may  recover  damages  for  injury  to  his  wife  occasioned  by 
defective  highwav,  under  the  120th  sect,,  19  ch.  of  B.  S.  of  Wisconsin. 
Hunt  V.  The  Town  of  Winfield,  705. 

ILLEGITIMATES.     See  Constitutional  Law,  38  ;  Will,  6,  7. 

INFANT.     See  Equity,  8  ;  Nkolioence,  5  ;  Railroad,  26. 

1.  Infant's  contracts  in  relation  to  personal  property  may  be  avoided  during 
his  minority.     Carpenter  v.  Carpenter,  57. 

2.  Falsely  representing  himself  as  of  age  will  not  estop  infant  from  avoid- 
ing his  contract.     Id, 

3.  Where  infant  has  exchanged  property  with  adult  it  is  not  necessary  to  a 
disaffirmance  that  the  latter  should  be  placed  in  statu  quo.     Id, 

4.  An  infant  cannot  affirm  a  contract  made  during  his  minority,  until  h« 
comes  of  age.     Corey  v.  Barton ^  706. 
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4.  An  infant  cannot  affirm  a  contract  made  during  his  minority^  until  he 
comes  of  at^c.      Coreif  v.  Barton^  706. 

5.  The  retention  of  property  after  he  comes  of  age,  which  he  had  obtained 
by  contract  during  hij«  minority,  would  be  an  affirmance  of  the  contract.     Id. 

INJUNCTION.     See  Courts,  7  ;  Nuisance,  3;  rAiiTNERsiiip,  21. 

1.  Willnot  t>c  granted  to  restrain  a  suit  for  money  duo  upon  a  check,  be- 
cause the  plaintiff  baa  sold  a  mortgage  given  as  collateral  security,  tltwiit 
V.  Kuhl,  316. 

2.  To  maintain  an  equitable  oflfset,  there  must  be  ground  for  protection 
against  the  demand.     Id, 

3.  To  warrant  the  issuing  of  an  injunction,  there  must  be  a  full  disclosure 
of  all  material  facts  ;  all  the  res  gesUt  must  be  represented.  Johnston  v.  Olenn 
€t  at.,  398. 

4.  Allegation  by  lessee  that  he  had  quiet  and  peaceable  possession  under 
the  lease,  without  averment  that  he  had  performed  all  the  covenants  and  con- 
ditions, is  insufficient  to  obtain  injunction  against  lessor.     Id. 

5.  Equity  will  not  enjoin  a  pastor  of  a  church  from  officiating,  where  it 
appears  that  the  majority  of  the  society  wishes  him  to  remain.  Trustees  of 
Ind,  Pres.  Church  v.  Proctor^  583, 

INNKEEPER. 

1.  An  innkeeper  is  responsible  for  the  careful  keeping  of  a  hired  horse,  and 
-it*  the  horse  dies  fiom  negligent  treatment,  the  hirer  is  not  liable.  Rmjgles  v. 
Fail,  260.  » 

2.  An  innkeeper  is  liable  for  the  loss  of  his  guest's  goods  unless  it  be  by 
his  negligence.      Cutter  v.  Bonney,  445. 

S.  An  mnkeeper  is  held  to  guarantee  the  good  conduct  of  his  seyvants  and 
all  other  persons  in  his  house.  Hence,  when  the  goods  of  a  guest  are  stoUn  or 
otherwise  disappear  in  an  unexplained  way,  the  loss  is  presumed  to  be  in 
consequence  of  the  innkeeper's  negligence.     Id. 

4.  But  where  the  loss  happens  by  an  accidental  6reor  other  casualty  coming 
from  without,  and  of  such  nature  as  to  negative  his  negligence,  he  is  not 
liable.     Id» 

INSANITY.     Sec  Criminal  Law,  1. 

INSOLVENT.     Sec  Bankruptcy,  13;  Vukdor  and  Purchaser,  15. 

INSURANCE.     See  Attachment,  11;  Corporation,  13  ;  Gift,.1  ;  Plead- 
ing, 8. 

1.  A  policy  of  insurance  issued  by  a  New  Jersey  company  to  a  citizen  of 
Virginia,  containing  no  condition  for  the  payment  of  premiums  in  any  other 
place  than  New  Jersey,  is  a  contract  to  be  performed  in  the  latter  state,  and 
must  be  governed  by  its  laws.     Spratletf  v.  Mutual  /«s    Co.,  188 

2.  A  policy  was  issued  by  a  New  Jersey  company  to  a  citizen  of  Virginia  in 
1860.  Payment  of  subsequent  premiums  was  prevented  by  the  war.  The 
insured  life  terminated  in  1863,  and  notice  and  proofs  of  that  fact  were  made 
to  an  agent  of  the  company  in  Kentucky  in  1872.  Held,  (1)  that  (he  parties 
were  bound  to  give  notice  in  a  reasonable  time ;  (2)  that  the  delay  here  was 
unreasonable  :  (3)  that  the  Acts  of  Virginia  suspending  the  Statutes  of  Limita- 
tion in  certain  cases  did  not  apply  to  foreign  debtors  like  this  company:  (4) 
that  the  Statute  of  Limitations  must  be  held  to  have  commenced  to  run 
within  a  reasonable  time  (six  months)  after  the  termination  of  the  war,  and 
the  policy  not  being  under  seal  was  barred  in  six  years  by  the  laws  ol  New 
Jersev,  and  in  five  by  the  laws  of  Virginia,  and  therefore  could  not  be  re- 
covered upon  in  Kentucky.     Id. 

3.  A  brcMch  of  a  condition  rendering  a  policy  void  may  be  waived  by  the 
insurer.      Wfhster  v.  Phanix  Inn.  Co.,  320. 

4.  Where  insurer  aflter  loss  has  notice  of  a  breach,  and  without  refusing  to 
pay,  orders  insured  to  furnish  plans  and  specifications  of  buildings  destroyed, 
he  is  estopped  from  making  such  defence.    Id. 

5.  Stipulations  as  to  matters  affecting  the  risk  itself  (such  as  ownership) 
are  more  strictly  enforced  in  favor  of  the  insurer,  than  those  relating  to  the 
mode  of  establishing  a  loss.     Ilinman  y.  Hartford  Fire  Ins.  Co.,  321. 
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6.  The  knowledge  of  the  true  character  of  the  assured *s  interest  in  the  pro- 
perty, is  material  to  the  insurer  in  determining  the  nature  of  the  risk.  Bin- 
fMon  V.  tiarlford  Fire  Inn.  Co.,  321. 

7.  Where  the  policy  stipulates  for  this,  any  misrepresentation  or  conceal- 
ment of  it,  renders  the  policy  void.     Id. 

8.  The  contract  being  entire,  personal  property  covered  by  a  policy  ou  a 
building  shares  the  fate  of  the  building.     Id, 

9.  In  a  suit  on  a  policy  made  in  another  state,  proof  is  not  necessary  of 
the  company's  authority  to  transact  business  in  such  state,  it  will  be  presumed 
that  the  company  acted  lawfully.  Claif  Fire  Ins,  Co,  v.  Huron  ScUt  Manu- 
facturing Co,,  460, 

10.  The  right  to  sue  on  a  policy,  wherever  made,  is  transitory  and  not 
local.     Id, 

11.  Where  a  policy  provides  that  it  shall  be  void,  unless  the  <*  assured  is 
the  sole  and  unconditional  owner,'*  an  equitable  title  in  another  is  a  defence 
to  a  suit  on  it.     Id, 

12.  A  policy  making  the  loss,  If  any,  payable  to  A.  B.,  can  be  sued  on  by 
the  assured  to  use  of  A.  B.  without  proof  of  any  legal  or  equitable  interest 
in  the  latter.     Id. 

13.  Insurance  company  cannot  defend  against  suit  for  loss,  on  the  ground 
that  the  company  was  foreign  to  the  state  of  Michigan,  and  had  not  complied 
with  its  laws  relating  to  such  companies.     Id. 

14.  The  answers  by  an  insured,  written  down  by  the  agent  of  an  insurance 
company,  tliough  signed  by  the  insurer],  may  be  proved  not  to  have  been  the 
answers  given.     Insurance  Co.  v.  Mahone,  525. 

15.  The  opinion  of  a  medical  witness  that  a  person  was  not  worthy  of  in- 
surance in  June,  is  not  competent  evidence  in  a  suit  on  a  policy  issued  in 
August  of  the  same  year.     Id. 

16.  The  written  opinions  of  a  medical  examiner  and  of  the  agent  appointed 
to  examine  risks,  made  at  the  time  of  application  and  appended  to  the  pro- 
posals for  insurance,  are  competent  evidence,  under  a  stipulation  that  *'  all 
original  papers  filed  in  the  case,  may  he  read  in  evidepce."     Id. 

17.  The  opinion  of  the  agent  sent  to  examine  the  circumstances  of  the  death 
of  the  insured,  that  it  would  **  be  best  for  the  company  to  pay,*'  is  not  compe- 
tent evidence  in  a  suit  on  the  policy.     Id, 

18.  A  policy  on  a  steamboat  against  loss  by  fire,  covers  a  loss  by  fire 
caused  by  collision.     Gennania  Ins.  Co.  v.  Sherlock^  584. 

19.  The  assured  cannot  claim  indemnity  for  a  total  loss  without  abandon- 
ing the  vessel  to  the  underwriter.     Globe  Ins.  Co.  v.  Sheriock,  584. 

20.  The  rule  that  insurer  is  subrogated  to  all  the  rights  of  assured,  against 
any  person  who  caused  the  injury,  docs  not  apply  where  loss  resulted  Irom 
negligence  of  the  assured.     Id. 

21.  If  caused  by  a  wilful  or  fraudulent  act  of  assured,  the  same  may  be 
set  up  as  a  defence  to  an  action  on  the  policy.     Id. 

22.  Where  an  undivided  half  of  property,  insured  in  the  name  of  A.  hot 
payable  to  B.,  who  has  a  mortgage  on  it,  is  afterwards  purchased  by  B  ,  anil 
B.  enters  into  partnership  with  A.,  using  said  property,  there  is  no  need  to 
transfer  the  policy.     Burbonk  ^*  Son  v.  McCluer  4r  ^*>'  om/  Trustees^  645. 

23.  The  creditors  of  the  firm,  in  case  of  loss,  would  hold  the  fund  on  at- 
tachment, in  preference  to  creditors  of  either  individual  partner.     Id. 

24.  A  clause  in  a  policy  providing  '^  that  it  shall  be  void  in  case  of  doahl; 
insurance,"  will  prevent  the  insured  recovering  for  a  loss,  though  he  ws 
iiznorant  of  such  conditions  at  the  time  of  obtaining  additional  insurance. 
Gee  v.  Cheshire  County  Mul.  Ins.  Co.y  706. 

25.  QufEre,  whether  a  condition  in  a  policy  which  speaks  of  an  inrahl 
contract  of  insurance,  is  not  void  for  repugnancy  to  the  contract  of  mdcmniy 
of  which  the  policy  is  evidence.     Id. 

26.  Persons  insuring  in  a  mutual  insurance  company  are  associated  m  he 
nature  of  special  partners.     Knujh  v.  Lycoming  Ins.  Co.^  757. 

27.  A  supplement  to  an  act  incorporating  an  insurance  company,  by  wlioh 
the  company  is  authorized  to  bnve  a  lien  on  the  property  of  the  insuretl  for 
the  amount  due  on  a  premium  note,  is  valid.     Id. 


J 


INDEX.  797 

INSURANCE. 

28.  The  Constitntion  of  the  United  States  or  of  Pennsylvania  does  not 
preclude  the  waiver  of  a  trial  by  jury.     Krugh  v.  Lf/coming  Ins.  Co,\  757. 

INTEREST.     See  DscBDEifTs'   Estate,   2,   3;   Executoks  and   Adminis- 
TKATOR8,  2  ;  Municipal  Corporation,  4. 

1.  Where  interest  is  not  expressly  stipulated  for  in  the  contract,  it  is  not 
an  essential  part  thereof,  and  the  state  may  prohibit  it^  recovery  without  im- 
pairing; the  obli|;ation  of  the  contract.     Harmaniton  v.  Wdaon^  627. 

2.  In  Virginia  interest  is  only  recoverable  by  virtue  of  statutes  which 
make  the  allowance  of  it  discretionary  with  the  court  and  jury.  Therefore  a 
statute  allowing  an  abatement  of  interest  that  accrued  during  the  war,  be- 
tween citizens  of  the  same  state,  is  constitutional  and  valid.     Id, 

3.  SembUy  the  act  would  be  valid  in  Virginia  even  in  cases  where  interest 
was  expressly  contracted  for.     Id, 

INTERNATIONAL  LAW. 

1.  The  surrender  of  fugitives  from  justice  by  one  government  to  another, 
is  not  a  duty  or  obligation  imposed  by  the  law  of  nations  but  is  dependent  on 
comity.     Adriance  v.  Lagrave,  295. 

2.  The  creditors  of  an  absconding  debtor  instituted  proceedings  by  which 
he  WAS  criminally  indicted  in  the  state  of  New  York,  and  upon  demand  of 
the  United  States  government  extradited  from  France  where  he  had  taken 
refuge  and  brought  to  New  York,  and  was  there  arxested  in  civil  actions 
brought  in  the  state  courts  by  creditors  who  had  procured  his  extradition  : 
Hefdf  that  such  orders  of  arrest  must  be  set  aside.     Id, 

3.  But  where  the  debtor  was  arrested  at  the  suit  of  a  creditor  who  had 
taken  no  part  in  the  extradition  proceedings,  Held^  that  the  arrest  was  valid. 
Id. 

INTERPLEADER.     See  Equity,  16. 

INTOXICATING  LIQUORS.     See  Constitutional  Law,  25  ;  Nuisance,  1 ; 
Vendor  and  Purchaser,  20. 

1  The  gist  of  the  offence  of  selling  intoxicating  liquors  under  the  Act  of 
Mav  1st  1854  of  Ohio,  is  the  keeping  of  a  place  for  such  sale.  0*Keefe  v. 
The  State,  54. 

2.  Where  the  allegation  is  that  the  place  was  a  room  and  the  proof  is  a 
cellar,  it  is  no  variance.     Id. 

3.  The  Act  of  1870  of  New  Hampshire,  providing  that  persons  selling 
liquor  in  violation  of  law  shall  be  liable,  where  death  results,  to  the  persons 
dependent  on  deceased,  is  constitutional.     Bedore  v.  Newton j  322. 

4.  A  widow  may  maintain  an  action  under  this  statute.     Id. 

5.  The  disposition  intended  to  be  made  of  liquors  kept  for  unlawful  sale 
must  be  determined  by  the  jury.     State  of  Maine  v.  Intoxicating  Liquor a^  528. 

6.  A  design  on  the  part  of  one  who  is  mere  bailee  to  illegally  sell  such 
liquors,  works  no  forfeiture.     Id. 

7.  Whether  ale  and  cider  are  intoxicating  liquors  under  General  Statutes, 
chap.  99  of  New  Hampshire,  is  for  the  jury.     State  v.  Biddle^  646. 

JOINT  LIABILITY.     See  Trespass,  3. 

1.  The  payment  of  one  of  several  judgments  rendered  against  parties 
jomtly  and  severally  liable,  is  a  satisfaction  of  all  and  may  be  pleaded  in  bar. 
First  Nat,  Bank  v.  Indianapolis^  ^c,  Co.^  57. 

2.  Two  or  more  persons  causing  an  injury  are  severally  liable.  Newman 
V.  Fowler,  127. 

3.  A  suit  for  a  house  badly  built  by  both  architect  and  contractor,  lies 
against  architect  alone.     Id. 

4.  Refusal  by  owner  to  pay  contractor  is  no  bar  to  such  suit.     Id, 

5.  Several  lessees  who  jointly  use  their  lands  for  planting  oysters  may  join 
in  an  action  for  taking  their  joint  property.     Wooleg  v.  Campbell,  128. 

JUDGMENT.     See  Confederate  States,  9  ;  Debtor  and  Creditor,  10; 
Powers,  1,  2;  Res  Adjudicata,  4. 

1.  The  authentication  of  the  judgment  of  a  court  which  has  been  abolished, 
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JUDGMENT. 

by  the  court  to  which  its  records  hare  been  transferred,  is  suflScient.    Darral 
V.  Wat. font  56. 

2.  The  fact  that  proceedings  were  begun  by  attachment  and  a  personal  judg- 
ment rendered  will  not  invalidate  it,  if  it  further  appears  that  there  was  a 
personal  service.     Id. 

3  Not  being  served  the  number  of  days  required  by  law,  is  simply  a  de- 
fective service.     Id. 

4.  The  courts  of  Iowa  obtain  jursidiction  over  a  resident  of  a  sister  state  by 
service  of  original  process.     Id. 

5.  The  judgment-creditor  is  a  necessary  party  to  an  action  by  the  assi^piee 
of  a  judgment,  where  the  judgment-debtor  sets  up  an  indebtedness  of  the  judfr- 
ment-creditor  accruing  before  the  assignment,  Gildersleeve  et  aL  v.  Burrov*^ 
et  al.,  126. 

6.  Quarcy  if  the  insolvency  of  such  judgment-creditor  must  not  be  alleged. 
Id. 

r"  7.  Party  to  a  collusive  divorce  is  bound  by  it.     Nicfiols  v.  Nichois,  322. 

8.  A  decree  of  divorce  which  has  been  acquiesced  in  for  several  years  and 
the  plaintiff  again  married,  \yill  not  be  disturbed  for  the  purpose  of  giving 

-'       alimony.     Id. 

9.  The  judgment  of  a  court  of  general  jurisdictioii  is  as  conclusive  on  the 
(        ^(krtics  in  all  the  states  as  in  the  state  inhere  rendered.     Id, 

''•■■•  10.  The  two  exceptions  are  :  (1.)  Where  it  appears  of  record  that  the  de- 
fendant was  not  served  and  did  not  appear  in  person,  or  by  attorney.  (2.)  If 
the  defendant  appeared  by  attorney,  the  authority  of  the  attorney  may  be  dis- 
proved.    Id. 

1 1.  A  judgment  in. trover  is  sometimes  conclusive  on  others  than  the  parties 
to  it.     Spear  v.  £?*//,  398. 

12.  In  a  suit  on  a  foreign  judgmqnt,  objections  to  evidence  to  prove  the 
record  cannot  be  sustained.     Mnxtvdl  v.  SuuHirt,  4.59. 

V  13.  Nor  is  an  objection  to  the  jurisdiction,  because  the  record  shows  the 

case  was  tried  without  a  jury,  valid.     Id. 

14.  A  party  to  whose  use  a  judgment  is  marked  of  record,  takes  precedence 
of  one  to  whom  the  instrument  on  which  judgment  is  entered  is  assigned. 
Fraley '  s  Appea  / ,  461. 

15.  The  practice  of  delivering  to  the  plaintiff  the  instrument  on  which  Jadg 
ment  has  been  entered  should  be  abolished.     Id, 

16.  The  power  of  a  court  to  alter,  amend  or  vacate  a  judgment  ends  with 
the  term.      Pettus  v.  McClannahan^  646. 

17.  Void  judgments  may  be  set  aside  after  the  term,  but  the  invalidity 
must  appear  of  record.     Id, 

18.  A  court  has  no  power  to  set  aside  a  valid  judgment  at  a  substquent 
term.     Quaw  r.  Lamefaux  et  nl.,  70S. 

19.  Even  if  the  judgment  contain  error  that  would  be  fatal  on  appeal,  it 
cannot  be  vacated  at  a  subsequent  term.     Id. 

<  20.  Judgments  regularly  obtained  are  conclusive  upon  parties  and  privies, 

and  cannot  be  impeached  collaterally.     Kimball  v.  Town  of  NfWftort^  757. 

21.  Case  will  not  lie  for  arrest  and  imprisonment  on  a  judgment  merely 
voidable  but  not  void.     Id. 

JURY.  See  Constitutional  Law,  23,  28  ;  Intoxicating  Liquors,  7  ;  Prac- 
tice, 11,  12  ;  Vendor  and  Purchaser,  21. 

LACHES.     See  Attorney,  3;  Equity,  13;  Notice,  4. 

LANDLORD  AND  TENANT.     See  Bankruptcy,  19  ;  Receiver,  2. 

I.  By  the  lease  of  a  building  everything  essential  to  its  enjoyment  plisset 

as  incident.     RiddU  yr.  LittUJiefd,  IM. 
'     .     2.  A  lease  at  a  fixed  rent  and  the  additional  rate  of  $30  for  every  6500  o' 

improvements,  gives  the  right  of  distress  for  the  additional  $30.     DetwiUr  % 

Cox,  197. 

3.  Being  named  as  rent  it  was  distrainable.     Id. 

4.  Tenant  remninintr  in  po!«session  after  termination  of  the  lease,  is  liabe 
for  rent.     Bonney  v.  /bw,  197. 
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LANDLORD  AND  TENANT. 

5.  Where  a  building  is  voluntarily  erected  on  the  land  of  another,  it  be- 
comes part  of  the  realty  and  belongs  to  the  owner  of  the  land.  Bonney  v. 
Foss,  197. 

6.  A  notice  to  quit  on  the  17th  of  January,  where  the  letting  was  from 
December  18th  *'to  January  18,"  is  not  legal.      Waterg  v.  Young^  398. 

7.  The  title  to  the  whole  crop,  raised  on  shares  with  a  landlord,  is  in  the 
tenant  until  divided  and  possession  given.     Sargent  v.  Courrier,  585. 

8.  After  levy  of  execution  against  the  tenant,  no  agreement  with  the  land- 
lord will  defeat  the  levy.     Id. 

9.  A  landlord  who  negligently  constructs  his  premises,  or  negligently 
suffers  them  to  remain  defective,  is  liable  to  his  tenant  or  a  stranger  injured 
thereby.     Scott  v.  Simons^  646.  « 

10.  There  is  no  implied  warranty  that  leased  premises  are  fit  for  use.     Id, 

11.  Or  that  landlord  will  keep  them  in  repair.     Id. 

LARCENY.     See  Criminal  Law,  IIL 

LEASE.     See  Execution,  4  ;  Railboad,  10. 

LETTER.     See  Partnership,  40,  41. 

LIEN.  Sec  Admiralty,  1,  4,  16,  2.3,  24,  28;  Attorney,  6,  7,  8 ;  Bailment, 
3;  Banks  and  Banker,  4;  Cattle,  2;  Decedents'  Estate,  1;  Me- 
chanics AND  Material  Men,  2,  3 ;  Powers,  2. 

1.  An  equitable  lien  on  land  may  be  created  at  the  same  time  that  there  is 
a  personal  obligation  by  covenant.     Johnson  v.  Johnson,  393. 

2.  One  who  has  power  to  charge  his  lands  and  agrees  to  do  so,  will  be 
deemed  in  equity  to  have  done  so.     Id. 

3.  A  charge  may  be  created  by  fair  and  reasonable  implication  as  well  as 
by  express  words  of  trust.     Id, 

4.  Equity  will  enforce  a  charge  upon  land  by  appointing  a  trustee  to  make 
a  sale  after  the  lapse  of  a  reasonable  time.     Id. 

—      5.  The  Lien  of  Warehousemen  and  Wharfingers,  465. 

6.  Maritime  Liens,  593. 

7.  One  wlio  contracts  to  haul  lumber  at  a  certain  price  per  thousand,  has 
a  lien  on  the  whole  quantity  for  his  labor,  and  not  a  separate  lien  on  each 
thousand.     Bean  v.  Brown^  707. 

LIMITATIONS.  See  Bills  and  Notes,  2 ;  Constitutional  Law,  29  ;  In- 
surance, 2. 

1.  Foreign  corporations  cannot  take  advantage  of  the  Statutes  of  Limita- 
tions of  New  York.      Tioga  Railroad  v.  B.  ^  C.  Railroad^  257. 

2.  A  daughter  who  sues  her  father's  estate  for  services,  must  prove  an  ex- 
press contract,  and  a  distinct  acknowledgment  of  the  debt  within  six  years  of 
the  commencement  of  suit.      Watson^s  Executors  v.  Stem^  526. 

3.  The  distinct  admission  of  an  existing  indebtedness  presumes  a  valid  in- 
debtedness.    Id. 

4.  The  reason  why  statutes  of  limitation  are  suspended  during  war,  is  on 
account  of  inaccessibility  or  inability  to  sue.     Seymour  v.  Bailey^  585. 

5.  Such  disability  continues  only  while  the  party  is  abiding  in  his  own 
country.     Id. 

6.  Payment  of  interest  by  a  partner,  after  dissolution  of  the  firm,  but  within 
six  years  of  the  maturity  of  a  note,  will  renew  it  as  against  the  Statute  of 
Limitations.     Merritt  et  al.  v.  Day  et  al.^  700. 

7.  One  member  of  the  firm  being  a  married  woman  will  not  alter  the  eflfect 
of  such  renewal.     Id. 

8.  To  transfer  the  title  to  personal  property  by  operation  of  the  statute, 
there  must  be  some  appropriation  if  it  or  some  act  of  dominion  over  it,  incon- 
sistent with  the  absolue  right  of  the  owner  of  it.     Baker  v.  Chaae^  707. 

LUMBER.     See  Lien,  7. 

MALICIOUS  PROSECUTION. 

1.  A  verdict  of  guilty,  which  was  subsequently  set  aside,  is  no  evidence  of 
probable  cause  in  a  suit  for  malicious  prosecution.     Richter  v.  Koster^  57. 

2.  Malice  cannot  be  inferred  in  defendant  because  he  testified  before  the 
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MALICIOUS  PROSECUTION. 

grand  jurj  as 'to  a  criminal  offence,  supposed  to  hare  been  committed  by  plain- 
tiff.    Rlchter  v.  Koster,  67. 

MANDAMUS. 

1 .  Is  not  the  appropri^^  remedy  to  enforce  payment  of  money  doe  by  mu- 
nicipal corporation  for  work  and  labor.  71&0  State  ex  re/.  Little  ▼.  Township 
of  Union,  124. 

2.  Is  a  compulsory  not  a  revisory  writ.    Ex  parte  Harrig,  646. 

3.  Not  the  proper  remedy  to  try  right  to  public  office.     Id. 

4.  The  approval  of  the  official  bond  of  a  public  officer  is  the  exercise  of 
judical  and  not  ministerial  power.     Id. 

5.  Quo  warranto  and  not  mandamus  is  the  proper  remedy  to  try  the  title  of 
an  officer  de  facta  who  has  been  appointed  to  fill  the  place  of  a  party  elected, 
who  has  failed  to  file  his  bond  in  time.     Id. 

MARRIAGE.     See  Husband  and  Wife,  I. 

MASTER  AND  SERVANT.     See  Contract,  14. 

1.  A  company  guilty  of  negligence  in  the  employment  of  an  incompetent 
servant,  will  be  liable  for  injury  resulting  to  a  co-employee  through  such  ser- 
vant's fault.     C.  ^  A.  Railroad  Co.  v.  Sullivan^ s  AdmW,  58. 

2.  Hahitual  intemperance  of  a  conductor,  and  knowledge  thereof  by  his 
employers,  is  sufficient  to  render  them  liable.     Id. 

3.  Where  a  builder  or  contractor  selects  his  own  workmen  and  has  the  im- 
mediate control  over  the  work,  and  directs  the  manner  in  which  it  shall  he 
done,  such  builder  or  contractor  is  responsible  for  injuries  resulting  from  the 
careless  and  negligent  manner  in  which  the  work  is  done.  Brown  v.  WeiMr, 
354. 

4.  The  liability  of  a  master  for  the  negligence  of  his  servants  extends  only 
to  such  acts  or  omissions  as  come  within  the  scope  of  the  servant's  employ- 
ment. Therefore,  where  the  servant  of  a  railway  corporation,  not  having 
authority  from  the  corporation  to  employ  other  servants,  engaged  one  G.  to 
assist  him  in  moving  a  crate  of  crockery,  and,  through  the  negligence  or 
inefficiency  of  G.,  combined  with  the  carelessness  of  the  servant,  the  crate  was 
overturned,  striking  the  plaintiff,  whereby  it  was  claimed  he  suffered  a  setere 
injury :  Held^  That  the  corporation  was  not  liable  for  the  negligence  of  G., 
nor  for  the  fault  of  their  servant  in  employing  G.  to  assist  him.  even  admit- 
ting G.  to  have  been  an  unsuitable  and  improper  person  to  engage  for  thai 
service.     Jewell  v.  Grand  Trunk  Railroad ^  358. 

5.  A  servant  is  liable  to  his  master,  where  damages  have  been  recovered 
against  the  latter  for  the  servant's  negligence  or  misconduct.  Grand  Trunk 
Radroad  v.  Latham^s  Adm*r,  462. 

6.  The  servant  is  liable  for  the  costs  and  counsel  fees  in  the  snit  against 
his  master.     Id, 

7.  A  servant  cannot  recover  from  his  employers  for  an  injury  resulting 
from  his  own  negligence.     Lifon  v.  Detroit^  L.  ^  L.  M.  Railroad  Co.,  708. 

8.  Nor  where  the  injury  was  one  of  the  risks  of  the  employment.     Id. 

9.  The  rule  whereby  a  servant  is  precluded  from  indemnity  again.«t  injury 
caused  by  the  negligence  of  a  fellow-servant,  only  extends  to  the  ordinary  em- 
ployment of  the  servant.  If  the  servant  is  ordered  by  a  superior  servant  to 
do  a  dangerous  act,  out  of  his  ordinary  course,  whereby  he  suffers  damage,  the 
master  will  be  responsible.     Mann  v.  Oriental  MUl  Co.y  725. 

MECHANICS  AND  MATERIALMEN. 

1.  A  mechanic's  statutorv  lien  for  work  done  and  material  furnished  in  the 
erection  of  a  house  is  assignable.     Rodgers  v.  Omaha  Hotel  Co.,  246. 

2.  The  difference  between  statutory  liens  and  common-law  liens,  depending 
on  possession,  discussed      Id. 

S.  If  6ve  years  elapse  between  the  Issuing  of  a  sci.  fa  on  a  mechanics'  lien 
and  the  entry  of  judgment  the  Hen  is  gone.     Hunter  v.  Lanning  ei  al.y  462. 

4.  A  debt  may  survive  when  the  Iten  ts  gone.     Id. 

5.  Proceedings  on  a  mechanics'  lien  being  in  rem  the  lien  must  appear  b^ 
the  record.     Id 

6.  Owner  cannot  be  prejudiced  by  continuing  the  debt  against  the  cor- 
tr  actor.     Id, 
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MERGER.     See  Mobtqagk,  7. 

MORTGAGE.      See    Building  Association  ;    Husband   and  Wife,    21 ; 
SuRBTT,  1  ;  Waste,  1. 

1 .  Purchaser  under  a  decree  of  foreclosure  of  a  mortgage  is  not  eutitled  to 
possession  of  premises  until  the  execution  of  the  master's  deed  to  him. 
Myers  et  al.  v.  Murray  et  cd. ,  58. 

2.  Possession  of  premises  hy  mortgagor  is  not  adverse  to  mortgagee  so  as 
to  ripen  into  a  title  superior  to  the  latter's.     Allen  v.  Everly,  58. 

3.  Where  lapse  of  time  is  not  pleaded  in  bar,  but  relied  on  as  evidence  of 
payment,  it  may  be  rebutted  by  showing  the  debt  is  not  paid.     Id. 

4.  The  fact  of  payment  must  be  shown  where  affirmative  relief  is  asked  ;  it 
will  not  be  granted  on  the  presumption  arising  from  lapse  of  time.     Id, 

5.  After  condition  broken  the  legal  title  is  in  mortgagee.     Id. 

6.  The  provision  of  the  Maryland  Code  requiring  an  affidavit  that  the  con- 
sideration of  a  mortgage  is  true  and  bond  Jide  applies  to  technical  mortgages 
only,  not  to  deeds  of  trust.     Carson* s  AdmWs  v.  PhelpSy  100. 

7.  The  purchase  of  the  fee,  at  a  foreclosure  sale,  by  the  mortgagee,  does 
not  necessarily  merge  or  extinguish  his  mortgage.     Parker  v.  Child^  323. 

8.  First  mortgagee  who  purchases,  may  require  second  mortgagee  to  redeem, 
or  be  foreclosed.     Id, 

9.  First  mortgagee  entitled  to  be  redeemed  to  full  extent  of  purchase* 
money  paid  by  him.     Id, 

10.  He  must  account  for  rents  and  profits  during  his  occupation.     Id, 

11.  A  personal  decree  for  deficiency,  against  mortgagor,  is  not  a  lien,  until 
after  sale  of  mortgaged  premises,  and  deficiency  shown  to  exist.  Bell  v.  Gil' 
more,  324. 

12.  An  agreement  with  mortgagee  at  sale,  to  pay  his  mortgage  if  he  wonld 
not  bid,  which  results  in  making  the  mortgagor  liable  for  a  greater  deficiency, 
is  a  fraud  on  the  latter  which  vitiates  the  sale.     Morris  v.  Woodioard^  326. 

13.  A  mortgage  of  personal  property  enforcible  in  chancery  may  be  created 
by  a  verbal  agreement.     Shelburne  v.  Letsinger,  647. 

14.  Such  agreement  must  be  established  by  clear  and  convincing  proof ; 
vcasual  and  indefinite  expressions  will  not  suffice.     Id, 

15.  A  transfer  of  notes  of  a  third  party,  as  collateral  security  for  a  note, 
and  the  execution  of  a  chattel  mortgage  with  condition  to  collect  or  negotiate 
them  for  the  purpose  of  liquidating  the  original  note,  is  a  mortgage  and  not  a 
vleilge.     Fraker  v.  Reeve  et  at,,  101, 

16.  If  the  mortgagee  sell  the  notes  at  auction  he  will  not  be  liable  for  a 
conversion.     Id, 

MUNICIPAL  CORPORATION.     See  Constitutional  Law,  22. 

1 .  A  projection  over  a  sidewalk  in  a  city,  which  is  dangerous  to  persons 
using  the  sidewalk  is  a  nuisance.      Grove  v.  City  of  Fort  Wayne^  59. 

2.  The  city  has  power  under  the  statutes  to  abate  such  nuisance,  and  if  it 
fail  to  do  so  will  be  liable  for  injuries  resulting  therefrom.     Id, 

3.  The  power  of  a  city  over  its  streets  and  the  right  of  the  public  to  them, 
extends  upward  indefinitely.     Id, 

4.  Where  the  proceeds  of  bonds  sold  by  a  city  in  anticipation  of  street  im- 
provements have  been  used  in  the  meantime,  the  interest  cannot  be  included 
in  assessing  the  expenses  against  the  landowners.  Baker  et  al.  v.  City  of 
Elizabeth,  258. 

5.  If  the  bonds  are  sold  by  legislative  authority  at  less  than  par,  the  dis- 
count can  be  included.     Id. 

6.  The  provision  in  the  Jersey  City  charter  of  1871,  that  a  lot  shall  be 
assessed  for  its  share  of  the  labor  and  materials  for  the  intersections,  is  in 
total  disregard  of  the  doctrine  that  assessments  shall  not  exceed  the  benefit  to 
each  lot,  and  an  assessment  made  under  it  must  be  set  aside.  Van  Tassal  v. 
Mayor  and  Aldermen  of  Jersey  City,  285. 

7.  So,  also,  an  assessment  made  under  the  laws  of  1873,  for  excavating 
rock,  is  illegal,  if  made  against  the  whole  frontage.     Id, 

8.  The  cost  of  fiagging  a  sidewalk  may  be  made  against  the  whole  front- 
age, if  no  grading  of  the  street  is  Incladf^.     Id. 
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9.  A  city  is  not  responsible  for  the  negligence  of  its  officers.  EUioU  t. 
City  of  Philadelpliia,  258. 

10.  In  order  to  char^^e  a  city  for  negligence  the  law  must  have  imposed  a 
duty  on  it,  so  as  to  make  the  neglect  culpahle.     Id, 

11.  The  officers  of  a  city  are  quasi  civil  officers  of  the  government.     Id. 

12.  An  assessment  under  the  charter  of  the  village  of  Passaic,  providing 
that  the  whole  cost  of  an  improvement  shall  be  assessed  upon  the  frontage,  in 
proportion  to  the  benefit  to  each  lot,  is  illegal.  The  Delaware^  L.  Sf  W.  Rail- 
road, pros.  V.   Village  of  Passaic^  259. 

13.  Since  the  case  of  Agens  v.  City  of  Neivarh,  an  assessment  made  under 
a  statute  fixing  a  standard  other  than  actual  benefit,  cannot  be  sustained.     Id. 

14.  Municipal  corporations  may  hold  property  in  trust  for  any  purpose  not 
foreign  to  their  institution.  Sargent  v.  CornisJi,  324. 

15.  A  town  can  hold  a  sum  of  money  in  trust,  to  invest  the  income  in  the 
purchase  and  display  of  United  States  flags.     Id. 

16.  It  cannot  raise  money  by  taxation  for  the  purpose  of  executing  the 
trust.     /(/. 

17.  A  city  is  liable  for  neglecting  to  keep  its  streets  safe  and  convenient 
for  travel.      Watson  v.  Tripp,  396. 

18.  It  cannot  divest  itself  of  this  duty  unless  by  statute.     Jd. 

19.  A  contract  with  a  railway  company  that  the  company  shall  keep  the 
streets  in  order,  and  be  liable  for  any  injury  for  neglect,  will  not  exempt  the 
city.     Id. 

20.  An  ordinance  of  a  town  prescribing  the  mode  of  assessing  charges 
for  street  improvements,  continues  valid  after  the  incorporation  of  town. 
Nejf  V.  Bates  et  a/.,  647. 

21.  An  owner  with  knowledge  that  his  predecessor  in  title  undertook  to 
dedicate  certain  land  for  a  street,  will  be  estopped  from  disputing:  an  assess- 
ment made  against  lots  on  such  street,  on  the  ground  that  it  was  not  legally 
dedicated.     Jd. 

22.  A  city  is  not  liable  for  damage  done  by  surface  water  running  down  a 
new  street.     Town  of  Union  v.  DurkeSy  708. 

23.  Unless  such  water  is  drawn  from  a  natural  watercourse.     Id. 

24.  Is  liable  for  neglect  of  its  officers  in  not  keeping  its  streets  and  bridges 
in  repair.     McLaughlin  v.  City  of  Corryy  757. 

25.  If  the  authorities  are  negligent  in  allowing  an  obstruction  in  a  piblic 
highway,  they  are  liable  to  a  person  injured  thereby.     Id. 

26.  A  city  is  liable  for  injuries  resulting  from  snow  and  ice  allowed  to  ac- 
cumulate on  its  sidewalks.     Jd. 

27.  The  measure  of  damages  is  the  direct  expenses  by  reason  of  the  injorr, 
the  inconvenience,  pain,  pecuniary  loss,  and  loss  of  earning  power  of  party 
injured.     Jd. 

28.  What  plaintiff  received  tm  wages  would  not  go  in  mitigation  of  the 
damages.     Id. 

KAME.     See  Practice,  14. 

NAVIGABLE  WATERS.     See  Admiralty,  12. 

1.  The  right  to  fish  for  oysters  in  the  navigable  waters  of  the  state  is 
common  to  all  the  citizens  of  New  Jersey.     Paul  et  al.  v.  Hazelton^  259. 

2.  The  legislature  may  grant  the  exclusive  right  to  one  citizen  to  plant 
oysters  in  the  bed  of  a  stream.     Jd, 

3.  Trespass  will  be  for  an  invasion  of  this  right.     Id. 

4.  Fishery  is  an  acknowledged  right,  bat  is  subordinate  to  the  rights  of 
navigation.     Cobb  v.  Bennett,  260. 

5.  A  vessel  wantonly  running  into  a  net  in  a  private  fishery  in  a  navigable 
stream,  will  be  held  liable  for  the  damage.     Id, 

NEGLIGENCE.     See  Bills  and  Notes,  32  ;  Hiohwat,  8 ;  Master  akd  Ser- 
vant, 4  ;  Railroad,  6,  9,  25;  26. 

1.  The  doctrine  of  comparative  negligence  is  discarded,  and  contribatorj 
now  prevails.     Johnson  v.  Tillson,  59. 

2.  An  instruction  that  defendant  is  liable  for  his  negligence,  unless  platn- 
tiff  was  e(yially  guilty  of  negligencei  is  erroneous.    Id* 
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3.  Where  injury  results  from  negligence  of  a  contractor  for  the  erection  of 
a  house,  the  owner  will  not  be  liable.     P/au  v.   Williamson^  59. 

4.  As  a  general  rule,  the  question  of  negligence  is  for  the  jury.  Crissey 
V.  Hestonville  Railway^  124. 

5.  Where  negligence  is  concurrent  a  child  will  not  be  held  to  the  same 
degree  of  care  as  an  adult.     Id. 

6.  Whether  permitting  a  child  of  thirteen  to  stand  on  front  platform  of  a 
street  car,  and  to  get  off  from  it,  was  negligence,  is  for  the  jury.     Id, 

7.  It  is  the  duty  of  a  railway  company  to  cause  its  cars  to  stop  for  pas- 
sengers to  get  on  or  off.     Jd. 

8.  Where  an  injury  is  the  result  of  two  concurring  causes,  the  party  re 
sponsible  for  one  is  not  exempt  from  liability  because  the  other  party  is 
equally  culpable.     Lake  v.  MilUken  et  cU,,  198. 

9.  Every  wrongdoer  is  responsible  for  all  the  consequences  resulting  from 
his  misconduct.     Jd. 

10.  Neglioemck  and  the  KtTLE  OF  Damaobs  therefor,  265. 

11.  Where  there  is  no  testimony  as  to  whether  a  traveller  stopped  and 
'  listened  before  going  on  a  railroad,  the  question  of  his  negligence  is  for  the 

jury.     Penna.  Railroad  Co,  v.   Weher,  526. 

12.  The  presumption  in  the  absence  of  evidence  is  that  the  traveller  stops 
and  listens  before  crossing  a  railroad.     Id, 

13.  The  burden  of  proof  is  on  the  railroad  to  show  want  of  care.     Id, 

NEW  TRIAL.     See  Practice,  10. 

NOTICE.     See  Bills   and  Notes,   IV;  Hiohwat,   2;  Partnership,   40; 
Vendor  and  Purchaser,  23. 

1.  A  debtor  who  was  absent  from  home  in  the  service  of  the  rebellion, 
cannot  come  into  equity  and  complain  that  his  creditors  obtained  payment 
of  their  debts  through  judicial  process  founded  on  constructive  notice. 
McQuiddyy,  Ware,  124. 

2.  Especially  where  there  is  no  allegation  of  want  of  actual  knowledge. 
Id, 

3.  The  statutes  of  Missouri  give  three  years  for  review  of  a  decree  founded 
on  constructive  notice.     Id, 

4.  Six  years  without  an  attempt  to  review  is  laches.     Id, 

NUISANCE. 

1.  The  legislature  has  power  to  declare  a  place  where  intoxicating  liquors 
are  sold  in  violation  of  law,  to  be  drunk  on  the  premises,  a  nuisance.  Mc- 
Laughlin V.  The  State f  59. 

2.  It  is  neither  a  cruel  nor  an  unusual  punishment  to  adjudge  the  abatement 
of  a  nuisance.     Id. 

3.  It  is  no  objection  to  a  bill  for  an  injunction  to  restrain  a  nuisance  that 
the  complainants  are  nineteen  separate  owners  of  the  residences  alleged  to  be 
injured.     Robinson  et  al.  v.  Baugh,  586. 

4.  No  verification  of  a  bill  is  required,  where  the  only  relief  contemplated 
is  to  be  granted  on  final  hearing.     Id, 

5.  A  trial  at  law  is  not  a  necessary  pre-requisite  to  a  bill  in  equity  to  re- 
strain a  nuisance.     Id, 

6.  That  some  of  the  complainants  were  maintaining  similar  nuisances,  is 
no  excuse  for  respondent.     Id. 

7.  An  individual  cannot  maintain  an  action  for  a  common  nuisance  unless 
he  shows  special  damage.     Green  v.  Nunnemacher  et  al,,  708. 

8.  One  who  has  a  right  to  enjoy  the  use  of  waters  of  a  river  which  flows 
upon  his  land,  may  maintain  a  private  action  for  having  their  purity  destroyed 
by  an  upper  proprietor.     Id, 

9.  An  averment  that  the  nuisance  complained  of  causes  such  an  unwhole- 
some condition  of  the  atmosphere  as  to  deprive  complainant  of  many  of  his 
customers  as  a  tavern-keeper,  shows  such  special  injury  as  would  entitle  him 
to  an  action.     Jd. 

10.  A  complaint  which  shows  that  the  western  boundary  of  complainant's 
premises  is  the  '*  right  bank  **  of  a  river  flowing  in  a  northerly  direoiion,  does 
not  give  complainant  the  rights  of  a  riparian  proprietor.     Id, 
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11.  Bnt  an  allegation  that  the  rirer  flows  partif  around  and  *^  pardy 
through  "  complainant's  land  does.     Chreen  v,  Nurmemacker  et  al,,  708. 

OFFICE  AND  OFFICER.     See  Cohfedbratk   States,   5;   Eyidbncb,   5; 
Mandamus,  S  ;  Municipal  Cokpokation,  9,  11,  24. 

1 .  The  appointment  by  county  commissioners  of  a  clerk  for  more  than  one 
jear  is  in  excess  of  their  authority.     KowUx  v.  Franklin  Counttf,  526. 

2.  The  appointment  of  a  public  officer  and  the  services  rendered  by  him 
are  not  in  the  nature  of  a  contract.     Id. 

8.  There  can  be  no  contract  for  the  permanence  of  a  salary;     Hi, 

OYSTERS.     See  Nayioablb  Watbbs,  1,  2. 
PARDON.     See  Constitutional  Law,  44,  45,  46. 

PARENT  AND  CHILD.     See  Assumpsit,  2  ;  Railboad,  6  ;  Will,  1,  2. 

1.  A  child  adopted  under  the  act  regulating  the  adoption  of  heirs,  approved 
March  2d  1855,  is  entitled  to  inherit  from  the  adopting  parent  as  his  heir  in 
the  degree  of  a  child.     Bamhizel  y.  Ferrel,  677. 

2.  By  the  adoption,  he  has  the  rights  of  a  child  of  the  adopting  parent, 
without  being  his  child  in  fact.     His  identity  is  not  changed.     Id, 

3.  Under  the  law,  a  married  man  may  adopt  a  child  without  his  wife  join- 
ing in  the  petition,  and  the  child  may  have  an  adopting  father  without  an 
adopting  mother,  with  the  right  of  inheritance  from  one  and  not  from  the 
other.     Id. 

4.  The  rights  of  the  lawful  children  of  the  adopting  parent  and  the  adopted 
child  are  not  changed  or  affected  by  the  adoption.  No  right  is  given  them 
to  inherit  from  or  through  each  other.  They  are  not  only  not  brothers  and 
sisters,  but  they  have  no  rights  as  such.     Id. 

5.  By  consenting  to  the  adoption,  the  real  mother  consents  that  the  adopt* 
ing  father  shall  occupy  the  position  of  a  father  to  the  child,  and  that  she  will 
occupy  that  of  a  mother.  She  does  not  surrender  her  maternal  rights,  or  her 
rights  of  inheritance.     Id, 

6.  On  the  death  of  the  adopting  parent  the  adopted  child  inherits  from  him, 
and  on  the  death  of  the  child  his  real  mother  will  inherit  the  property  so  de- 
scending, to  the  exclusion  of  the  children  of  the  adopting  parent.     /d» 

PARSONAGE.     See  Taxation,  17. 

PARTITION.    See  Equity,  8. 

PARTNERSHIP.     See  Bills  and  Notes,  47 ;  Statute  of  Fbauds,  7;  In- 
SURANOK,  23,  26  :  Witness,  7. 

1.  The  joining  of  two  or  more  persons  in  a  single  adventure  does  not  ood- 
stitule  them  copartners.     Hurley  v.   Walton,  AdnCr^  59. 

2.  A  creditor  who  agrees  to  accept  the  several  notes  of  the  partners  in  pay- 
ment of  their  share  of  a  partnership  debt,  will  be  bound  thereby,  and  cannot 
maintain  n  suit  against  a  partner  who  has  paid  his  note.     Maxwell  v.  Day,  59. 

3.  Taking  a  note  with  or  without  security  from  one  of  several  joint  debtors 
for  a  pre-existing  debt,  is  a  payment  when  so  agreed.     Id. 

4.  Where  one  partner  on  dissolution  gives  his  note  to  the  other  for  his 
share,  the  latter  agreeing  to  be  responsible  to  a  certain  creditor,  in  a  suit  on 
the  note  the  partner  may  plead  as  a  set-off  that  the  debt  agreed  to  be  paid  is 
not  paid  and  he  is  still  responsible.     Mullendore  v.  ScoU,  60. 

5.  An  answer  of  set-off  is  not  demurrable  because  it  does  not  answer  the 
entire  complaint.     Id. 

6.  The  appropriation  of  firm  property  by  one  member  of  the  partnership 
for  his  own  debt  is  presumed  to  be  fraudulent  as  against  the  others.  Corwin 
y.  Suydam^  125. 

7.  Such  presumption  may  be  rebutted.     Id, 

8.  The  receipt  of  part  of  the  profits  of  a  business  is  not  conclusive  evi- 
dence of  partnership.     Eaatman  v.  Clark,  125. 

9.  The  question  of  such  a  party's  liability  is  whether  he  is  a  principal,  and 
whether  he  is  estopped  to  deny  that  he  is  a  principal.     Id, 

10.  To  enable  one  partner  to  pay  his  individual  debt  with  partnership 
property,  the  consent  of  the  other  is  necessary.     Todd  v.  Lorah,  198. 
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11.  Such  connent  may  be  inferred  from  the  partner's  knowledge  and 
Bilence.  when  he  ought  to  speak.     Toddy.  Lorak^  198. 

12.  in  a  suit  by  one  partner  againdt  the  other  for  the  amount  agreed  to  be 
paid  by  the  latter  on  a  dissolution,  the  defendant  cannot  set  up  as  a  defence 
the  false  representations  of  the  plaintiff  as  to  ralue  of  stock  and  credits, 
unless  he  shows  that  he  relied  upon  such  representations,  and  made  the  agree- 
ment  on  the  faith  thereof.      Van  Trott  V.   Weisse,  255. 

1 3.  A  party  who  seeks  to  rescind  an  entire  contract  for  frand  of  the  other, 
must  offer  to  return  whatever  he  has  received.     Id, 

14.  Where  S.  and  H.  entered  into  business  October  1st  1871,  to  continue 
until  April  1st  1875,  unless  at  expiration  of  eighteen  months  the  business 
did  not  pay,  when  S.,  who  furnished  all  the  capital,  might  terminate  it ;  if  the 
capital  is  all  lost  by  August  1872,  S.  may  terminate  the  partnership,  paying 
H.  wages  until  April  1st  1873.     Hill  v.  SmalUy,  261. 

15.  A  partner  is  a  trustee,  and  the  same  rules  and  tests  are  to  be  applied  in 
determining  his  liability  to  his  copartners  as  are  applied  to  other  trustees. 
Pomeroif  v.  Benton ^  306. 

16.  If  a  partner  secretly  uses  the  partnership  funds  in  outside  operations, 
the  profits  are  the  property  of  the  firm,  and  the  latter  are  entitled  to  an  account 
and  payment.     Id. 

17.  Where  a  party  is  in  a  position  of  trust  and  confidence,  and  therefore 
under  obligation  to  disclose  all  material  facts,  his  representations  of  facts  as 
true  without  an  examination  whether  the  statement  contains  the  whole  truth, 
is  as  much  a  breach  of  trust  as  a  wilful  falsehood.  In  such  a  case  equity 
treats  omission  as  a  fraud  in  itself.     Id, 

18.  Two  persons,  who  as  managers  of  a  '*  brewing  company's*'  business, 
give  notes  in  their  own  name,  contract  debts,  have  the  entire  control  of  the 
business,  and  receive  for  their  services  5  per  cent,  commissions  on  all  sales, 
are  clearly  partners.     Uei»e  v.  Barthy  398. 

19.  The  death  of  a  partner  is  ipso  facto  a  dissolution  of  the  partnership. 
Nelson  V.  Haifner^  587. 

20.  In  equity  the  surviving  partners  are  treated  as  trustees  of  the  represen- 
tatives of  the  deceased.     Id, 

21.  If  they  do  not  account  in  a  reasonable  time,  chancery  will  grant  an  in- 
junction and  appoint  a  receiver.     Id, 

22.  A  court  of  equity  will  not  dissolve  a  partnership  for  every  act  of  mis- 
conduct of  a  partner.     Cash  v.  Earnshaw^  587. 

23.  A  clear  case  of  positive  and  meditated  abuse  must  be  made  out.     Id, 

24.  Loss  occurring  through  mere  error  of  judgment  is  not  sufficient  cause 
to  dissolve.     Id. 

25.  The  presumption  is  that  a  note  given  by  a  member  of  a  firm  in  the 
firm  name  is  for  partnership  purposes.     Carrier  et  al.  y.  Cameron^  588. 

26.  The  burden  of  proof  is  on  the  partnership  to  show  the  contrary.     Id, 

27.  It  is  competent  for  the  partnership  to  show  that  a  note  of  the  firm  wns 
fraudulent  in  its  inception  as  against  the  firm,  and  that  the  payee  not  only 
knew  it  but  was  party  to  the  fraud.     Jd. 

28.  The  member  of  a  firm  to  whom  partnership  funds  are  intrusted,  which 
he  invests  in  another  partnership  without  his  copartners'  consent,  is  liable  to 
account  to  the  members  of  the  old  firm  for  money  converted  to  iiis  own  use. 
Bels  v.  Hellman,  647. 

29.  One  partner  cannot  apply  partnership  funds  to  the  payment  of  his  pri- 
vote  debts,  without  his  partners'  consent.     Caldwell  v.  Scott  and  Trustee^  648. 

30.  It  makes  no  difference  whether  the  creditor  knew  it  was  partnership 
funds  or  not.     Id. 

31  Although  one  partner  release  all  his  interest  in  the  assets  to  the  other, 
the  priority  of  partnership  creditors  in  such  assets  still  continues.     Id. 

32.  Real  estate  piirchascd  with  partnership  funds  for  partnership  business, 
is  partnership  property.     Little  y.  Snedlcor^  709. 

33.  Where  the  title  is  in  a  decen.^cd  partner  the  heirs  will  be  treated  as 
trustees  for  tho  survivinj;:  pnrtner.     Id. 

34.  A  bill  filed  for  an  account  and  settlement  of  partnership  affairs,  pray- 
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inj^  that  land  be  decreed  partnership  assets,  should  set  forth  the  contract  of 
partnership,  and  the  contract  of  purchase  of  the  land.    Little  v.  Snedicor,  709. 

35.  A  payment  to  one  partner  in  merchandise  though  after  dissolution  of 
the  firm,  is  good,  if  the  party  did  not  know  of  the  dissolution.  Kcnneg  t. 
Altvater,  758. 

36.  The  purchase  of  merchandise  by  one  partner,  being  within  the  scope  of 
the  business  of  the  firm,  the  payment  to  him  was  in  fulfilment  of  the  contract, 
Id. 

37.  The  misapplication  of  the  payment  would  not  render  it  invalid.    Id. 

38.  A  delivery  to  one  partner  in  good  faith  is  a  delivery  to  both,  each  hav- 
ing authority  to  receive  it.     Id. 

39.  A  person  dealing  with  a  firm  must  have  notice  of  its  dissolution  in 
order  to  avoid  his  transactions  with  one  partner  after  dissolution.     Id. 

40.  A  letter  sent  by  mail  is  not  sufficient  without  evidence  of  its  receipt. 
Id. 

41.  The  rule  that  letters  properly  directed  and  sent  are  evidence  of  dis- 
honor, &c.,  of  negotiable  paper,  is  restricted  to  commercial  paper.     Jd. 

42.  The  rights  and  liabilities  of  a  deceased  partner  devolve  upon  the  sur- 
viving partner.     Hanna  v.  Wrajfy  760. 

43.  In  a  settlement  with  the  representatives  of  the  deceased  partner,  the 
survivor  is  entitled  to  credit  for  a  Judgment  for  a  firm  debt,  recovered  against 
him.     Id. 

PARTY-WALL. 

1.  A  division  wall  may  become  a  party- wall  by  agreement,  either  actual  or 
presumed  ;  and  although  such  wall  may  have  been  built  exclusively  upon  the 
land  of  one,  if  it  has  been  used  and  enjoyed  in  common  by  the  owners  of 
both  houses  for  a  period  of  twenty  years,  the  law  will  presume,  in  the  absence 
of  evidence  showing  that  such  use  and  enjoyment  was  permissive,  that  the 
wall  is  a  party-wall.  In  such  cases  the  law  presumes  an  agreement  between 
the  adjacent  owners,  that  the  wall  shall  be  held  and  enjoyed  as  the  common 
property  of  both.     Brown  v,  Wtrner^  354. 

2.  An  action  was  brought  to  recover  damages  for  injuries  done  to  the  plain- 
tiff^ *s  house  by  the  careless  and  negligent  manner  in  which  the  house  of  the 
defendant,  next  adjoining,  was  improved,  and  for  the  direct  losses  consequent 
upon  such  injuries,  sustained  by  the  plaintifl^  in  his  trade  and  business. 
Ileld^  That  the  plaintiff  was  entitled  to  recover  such  damages  as  would  be 
sufiicient  to  reinstate  the  wall,  and  the  house  in  as  good  condition  as  they 
were  prior  to  the  injury,  and  to  compensate  him  for  the  loss  consequent  upon 
the  interruption  of  his  business.     Id. 

PASSENGER.     See  Railboad,  15. 

1.  Railroad  companies  are  liable  for  injuries  inflicted  by  their  servants  upon 
passengers.     Hanson  v.  European  ^  N.  A,  Railroad  Co.,  197. 

2.  If  the  servant  is  first  assaulted,  he  mav  use  sufiicient  force  to  overcome 
opposition,  but  the  resistance  being  ended  he  canuot  pursue  and  punish  the 
wrongdoer.     Id. 

3.  Disobedience  of  the  rules,  will  justify  the  refusal  to  carry  further,  but 
not  the  maltreating  of  a  passenger.     Id, 

4.  A  passenger  who  buys  a  ticket  from  one  point  to  another  is  not  entitled 
to  get  off  at  an  intermediate  point,  and  continue  his  journey  at  another  time. 
Vankirk  v.  Pennsylvania  Railroad^  462. 

5.  Conductor  has  no  right  to  take  up  the  ticket  and  then  put  him  off,  when 
he  oficrs  to  pay  if  the  ticket  is  retained.     Id. 

6.  By  denying  his  right  to  ride  he  waives  all  right  to  the  ticket.     Id. 

7.  Declarations  of  the  ticket  agent  made  after  selling  the  ticket,  are  admis- 
sible as  evidence  of  passenger's  good  faith  in  claiming  right  to  ride.     Id, 

PASTOR.     See  Injunction,  5. 

PATENT.     See  Bills  and  Notes,  12. 

PAYMENT.     See  Bills  and  Notes,  21,  22;  Partnership,  3,  35,  86,  37; 
Pleading,  11  ;  Sitrktt,  2. 

1.  When   a  debtor  delivers  money  to  be  transmitted  to  his  creditor,  in 
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accordance  with  authority  given  him  so  to  do  by  his  creditor,  and  the  moTiey 
is  lost  upon  the  way,  it  is  the  loss  of  the  creditor.  Carrier  v.  Continental 
Life  Ins.  Co,f  169. 

2.  The  plaintiff  was  authorized  to  send  money  to  the  defendants  by  express, 
and  there  were  three  express-carriers  between  the  residence  of  the  plaintiff  nncl 
the  place  of  business  of  the  defendants  in  this  state  ;  the  plaintiff  sent  tho- 
money  for  the  last  premium  due  upon  his  life-insurance  policy  by  one  of 
these  expressmen,  who  embezzled  the  money  and  ran  away,  //e/c/,  that  this 
was  a  sufhcient  payment  of  this  premium  to  the  defendants.     /</. 

PHOTOGRArH.     See  Evidence,  17,  18,  30. 

PHYSICIAN. 

A  patient  who  neji^lects  to  obey  the  reasonable  instructions  of  his  physician 
and  thereby  contributes  to  an  injury,  cannot  recover  therefor.  Ueese/mau  v. 
Scoit,  585. 

PIRACY. 

Piracy  bt  Memorization,  207. 

PLEADING.     See  Estoppel,  1  ;  Hiohwat,  4;   Intoxicating  Liquors,  2; 
Partsership,  5. 

1.  Where  two  or  more  persons  claim  in  different  rights  but  for  the  some 
cause  of  action  they  mav  join  in  a  suit.  Upinglon^  ^c. ,  v.  Oviatt^  Treasurer , 
125. 

2.  In  a  suit  by  t^feme  covert  without  joining  her  husband,  the  declaration 
should  set  forth  the  circumstances  giving  her  the  right  to  sue  alone.  Lhitton 
et  al.  T.  Rice  et  aL^  126. 

3.  The  burden  of  alleging  the  facts  necessary  to  entitle  A/eme  covert  to  sue 
alone,  should  be  on  her.     Id.  i 

4.  One  who  has  contracted  with  an  administrator  ci(nnot  when  sued  plead 
ne  unquf.s  administrator.      Conway  v.  Armington^  891. 

5.  A  pica  puis  darrein  continuance,  after  a  plea  in  bar,  is  a  waiver  of  the 
latter.     True  v.  Huntoon,  399. 

6.  But  such  plea  may  be  properly  pleaded  with  the  general  issue.     Id, 

7.  That  two  pleas  pleaded  together  are  repugnant  to  each  other,  is  no  ob- 
jection to  either  of  them.     Id, 

8.  In  an  action  on  a  policy  of  insurance  where  there  is  no  denial  of  the 
execution  of  the  policy  it  need  not  be  proved.  Ciag  Fire  Im.  Co.  v.  Huron 
Salt  Manufacturing  Co.,  460. 

9.  It  is  not  allowable  under  a  plea  of  nul  tie!  record  to  prove  that  an  at- 
torney had  no  authority  to  appear  for  the  defendant.     Hill  v,  Mendtnhallj  524. 

10.  The  pica  of  ^'nil  debit,"  to  a  sealed  instrument  is  bad  on  general  de- 
murrer.    Brubaker^s  AdnCr  \.  Taylor,  524. 

11.  A  long  time  Iia*'ing  elapsed  from  the  maturity  of  a  sealed  note,  though 
not  sufficient  to  raise  the  presumption  of  payment  in  law,  circumstances  may 
be  submitted  to  the  jury  from  which  payment  may  be  presumed.     Id. 

12.  A  technical  variance  in  an  immaterial  matter  onlv  Ix'comcs  of  conse- 
quence  when  the  pleader  attempts  to  declare  on  a  contract  in  haec  vtrba, 
Preston  v.  Dunham^  709. 

13.  A  note  payable  by  the  1st  of  November,  may  be  properly  declared  on 
as  payable  on  the  1st  of  November.     Id, 

POLICE. 

The  Act  of  April  12th  1867,  providing  for  the  appointment  by  the  governor, 
of  police  officers  for  the  protection  of  persons  in  the  mining  regions,  is  con- 
stitutional.    Northumberland  County  v.  Zimmerman,  125. 

POUND.     See  Animals. 

POWERS. 

1.  A  judgment  recovered  against  tenant  for  life,  who  has  power  to  consent 
to  sale  of  premises,  does  not  extinguish  the  power.     Leggett  v.  Doremus,  325. 

2.  Lien  of  judgment  is  subject  to  the  power.     Id. 

3.  The  power  to  consent,  is  not  extinguished  by  an  absolute  ulienation  of 
the  life  estate.     Id, 
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4.  Grantee,  under  the  power,  takes  from  tho  partj  creating  the  power,  and 
not  from  tho  party  executing.     Leggett  ▼.  Doremus^  325. 

5.  Donee  of  power  cannot  defeat  any  interest  which  he  has  granted  by 
virtue  of  his  estate.     Id. 

PRACTICE.     See  Confadebatb  Statss,  9  ;  Etidbncb,  10,  19. 

1.  Tiie  withdrawal  of  a  general  appearance  entered  by  an  attorney,  will 
not  prejudice  any  rights  acquired  by  the  plaintiff.     Creigkton  ▼.  Kerr^  115. 

2.  A  party  to  a  suit  in  chancery  who  resides  in  another  state  and  is  attend- 
i  1^  before  a  master  as  a  witness,  is  priyileged  from  the  service  of  a  summons. 
Dungan  v.  Miller,  128. 

3.  Where  plaintiff  contracted  to  carry  coal,  stfit  for  freight  should  be  in 
his  name  alone,  though  anotlier  was  joint  owner  of  the  barge  in  which  it  was 
carried.     PoiotUon  Coal  v.  McShairif  196. 

4.  General  appearance  of  defendant  is  a  waiver  of  all  objections  to  the 
form  of  tlie  process  and  the  service.      Clifford  v.  Over  seer  of  the  Poor^  261. 

5.  Before  a  superior  court  can  interfere  on  certiorari  with  a  matter  in  tho 
discretion  of  the  court  below,  it  must  be  clearly  shown  that  there  has  been  an 
ille;ral  exercise  of  tho  discretion.     Id, 

6.  The  Supreme  Court  in  considering  whether  a  Circuit  Conrt  erred  in 
refusing  to  remand  a  case  to  a  state  court,  will  pay  no  attention  to  the  cer- 
tificate of  the  clerk  that  certain  things  *'were  proved,"  or  ''admitted," 
unless  a  bill  of  exceptions  is  taken.     Knapp  v.  Railroad  Co.^  261. 

7.  The  Act  of  March  2d  1867,  for  removal  of  cases,  does  not  change  the 
settled  rules  as  to  who  is  plaintiff  or  defendant.     Id. 

8.  Objections  to  defects  in  tho  taking  of  a  deposition  must  be  made  at  time 
of  taking,  or  they  will  not  be  sustained.     Doane  v.  Glenn,  462. 

9.  If  meant  to  be  insisted  on  must  be  noted  at  the  time,  or  on  motion  to 
suppress.     Id, 

10.  A  motion  to  set  aside  a  verdict  for  the  misconduct  of  a  juror,  and  a 
motion  for  a  new  trial  for  errors  in  the  rulings  of  the  court,  can  be  filed  in 
the  Superior  Court  nt  tho  same  time,  and  can  be  reserved  together  for  the 
advice  of  this  court.     Tomlijuon  v.  Town  of  Derhg^  543. 

11.  Where  a  juror  has  conversed  with  a  person  not  of  the  panel,  respecting 
the  case  on  trial,  it  is  sufficient  cause  for  setting  aside  the  verdict,  unless  it 
appears  that  the  successful  party  in  the  suit  has  not  been  benefited  or  the 
defeated  party  injured,  by  the  fact  of  the  conversation.     Id. 

12.  Where  a  juror  allowed  such  a  conversation,  in  which  it  was  stated  to 
him  that  if  the  plaintiff  should  recover  five  thousand  dollars  <!amages  he 
would  have  nothing  left  after  paving  his  expenses,  in  which  the  juror  ex- 
pressed his  concurrence,  it  was  held,  after  a  verdict  for  the  plaintiff,  that  the 
effect  of  the  conversation  was  presumably  to  increase  the  damages  allowed, 
and  that  tho  verdict  ought  to  be  set  aside.     Id, 

13  It  is  not  necessary  that  tho  court  should  order  the  parties  called  befors 
taking  tho  verdict  of  the  jury.      Mf.rwin  v.  Wheeler,  601. 

14.  Tho  surname  of  the  attorney  to  a  complaint  is  sufficient.  Coles  v. 
Cornelius,  647. 

15.  The  court  is  presumed  to  know  the  attorneys  practising  before  it.    Id. 

16.  Where  an  answer  is  filed  containing  a  general  denial,  and  also  other 
paragraphs  setting  up  affirmative  matter,  which  could  be  introduced  under 
tlie  (general  denial,  to  which  demurrers  arc  filed  and  8ustainc<l,  and  the  cnn«o 
is  then  tried  on  tlic  issues  of  fact  formed  by  the  general  denial,  resulting  in  a 
finding  ani  juiljrracnt  for  the  plaintiff;  on  appeal  to  the  Supreme  Court,  tho 
parties  by  agreement,  in  writinjj,  endorsed  upon  the  transcript,  may  agree  that 
tlie  general  denial  shall  be  considered  withdrawn  and  the  case  decided  up«m 
the  rulin;;  of  the  court  below,  upon  the  demurrers  to  the  parajrrnphs  setting  up 
affirmative  matter.  In  such  case  the  Supreme  Court  will  decide  the  case  as  if 
the  general  denial  had  not  been  filed  in  the  court  below.  Barnfuzel  v.  Ferrel, 
678. 

17.  Transactions  which  are  not  in  extinguishment  of  the  cause  of  action  may 
be  given  in  evidence  under  tho  general  issue.     James  v.  Aikin,  760. 
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Tho  absence  of  the  endorsement  of  the  gorcmor  of  the  state,  on  bonds 
issued  by  tho  United  States  to  such  state,  and  their  being  overdue  when  they 
passed  from  the  state  treasury,  raises  no  presumption  that  they  were  issued  for 
treasonable  or  unlawful  purposes.  National  Bank  of  Washington  v.  Texasy 
192. 

PROCESS.     See  Judgment,  3  ;  Pbacticb,  2,  4. 

PUBLIC  LANDS. 

1.  A  purchaser  of  {rovernment  lands  acquires  by  his  patent  a  title  to  all  the 
land  embraced  in  the  boundaries  of  the  tract.     Sawyer  v.  Cox,  60. 

2.  The  boundaries  control  the  notes  and  plat  of  the  survey.     Id, 

PUBLIC  POLICY.     See  Contbact,  19,22  ;  Telbokaph,  1. 

QUO  WARRANTO.     Sec  Corporation,  22 ;  Mandamus,  5. 

RAILROAD.      See  Execution,    I;    Neolioence,    II,    12;   Pabbenoer,    1; 
Specific  Perfoemanck,  5  j  Taxation,  8. 

1.  In  a  suit  by  iin  employee  af^ainst  a  railroad  for  injury  received  in  con- 
sequence of  the  timber  on  a  car  projecting  over  the  end,  it  would  be  error  to 
instruct  the  jury,  *' that  if  the  car  which  hurt  plaintiff  was  loaded  as  other 
cars  on  defendants'  and  other  railroads,  it  was  not  negligence."  Hamilton  v. 
Railroad  Co,^  68. 

2.  So  an  instruction  that  if  such  was  tho  usual  custom  of  tho  defendants 
railroad  in  carrying  timbers,  it  was  the  plaintifTs  duty  to  watch  and  avoid 
them,  is  erroneous.     Id. 

3.  Where  a  railroad  delays  for  &  week  to  repair  a  fence  burned  down,  it 
will  be  liable  for  injury  to  cattle  straying  on  the  track.  C,  C,  C  ^  /.  Rail- 
road Co,  V.  firoicny  61. 

4.  Railroad  company  not  liable  for  injury  to  cattle  straying  on  the  track  at 
a  place  where  the  company  was  not  bound  to  fence.  P.,  C.  ^  St.  L,  Railvoay 
Co.  V.  Bowyer.  61. 

5.  Though  railroad  trains  may  be  run  at  a  high  rate  of  speed  to  reach  their 
greatest  utility ;  it  must  be  moderated  in  towns  and  cities.  P,  4r  R-  Rail- 
road Co,  V.  Long^  198. 

6.  It  is  negligence  for  parents  to  permit  a  child  of  tender  years  to  wander 
on  a  street  where  there  are  tracks.     Id. 

7.  If  the  track  of  a  railroad  be  uesd  by  persons  for  their  own  purposes,  no 
right  of  way  over  its  ground  as  a  public  thoroughfare  for  people  to  walk  npon 
will  be  acquired,  merely  because  the  company  do  not  see  fit  to  enforce  its 
right  and  put  people  off  its  premises.  Neither  will  the  company  be  bound  to 
protect  or  provide  safeguards  for  persons  so  using  its  grounds  for  their  own 
convenience.     Blinois  Central  Railroad  v.  Godfrey,  290. 

8.  Where  the  plaintiff  is  himself  in  the  wrong,  or  riot  in  the  exercise  of  a 
legal  right,  or  is  at  the  time  enjoying  a  privilege  or  favor  granted  without 
compensation  or  benefit  to  the  party  granting  it,  and  of  whose  carelessness 
complaint  is  made,  he,  the  plaintiff,  must  use  extraordinary  care  before  he 
can  complain  of  the  negligence  of  another.     Id. 

9.  As  a  general  rule  it  is  culpable  negligence  to  cross  the  track  of  a  rail- 
road at  a  highway-crossing  without  looking  in  every  direction  that  the  rails 
run  to  ascertain  whether  a  train  is  approaching.     Id. 

10.  A  railroad  corporation  is  not  liable  for  any  injury  resulting  from  the 
management  of  its  road,  while  it  is  leased  by  another  company.  Mahoney  v. 
Atlantic  ^  St.  L.  Railroad,  399. 

11.  There  is  no  privity  of  contract  in  such  case  between  the  passenger  and 
the  lessor  as  common  carrier.     Id, 

12.  The  remedy  of  an  injured  passenger  is  solely  against  the  lessee  whose 
Agent  the  wrongdoer  was.     Id. 

13.  A  railroad  company  is  bound  to  keep  its  track  and  coDtignoos  land  clear 
of  materials  likely  to  be  ignited  from  sparks  issuing  from  its  locomotive  pro- 
perly constructed  and  driven.     Salmon  v.  tklaware,  L.^  W.  Railroad,  554. 

14.  A  person  owning  land  contignons  to  a  roilway  is  not  obliged  to  keep 
the  leaves  falling  from  his  trees,  from  being  carried  by  the  wind  to  such 
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rail\vay,  nor  to  keep  his  lands  clear  of  leaves  and  combastible  matter :  nor  on 
failaro  to  perform  such  acts  does  he  become  contributory  to  the  prwiuction 
of  a  Are  origtnatini^  in  the  carelessness,  on  its  own  land,  of  the  railroad  com- 
pany.     Salmon  v.  Delaware^  L.  ^  W.  Railroad,  554. 

15.  A  passenger  who  refuses  to  pay  his  fare  until  provided  with  a  seat  in 
a  particular  car,  may  be  ejected.  Pittsburg  Railroad  Co,  r.  Van  Houten, 
589. 

16.  It  is  negligence  in  the  owner  of  cattle  to  allow  them  to  run  at  large  in 
a  city  where  a  railroad  is  not  fenced.  J.,  Af.  ^  /.  Railroad  Co.  v.  UnderhiU^ 
589. 

17.  In  such  case  he  cannot  recover  if  they  are  killedi  unless  it  is  done  wil- 
fully.    LL 

18.  To  prove  negligence  in  setting  ftre  to  plnintifTs  premises  he  may  show 
thir  railroad  track  at  thnt  place  had  dry  rubbish,  logs  and  grass  on  it.     71, 
W.  ^  W.  Railway  v.    Wand,  589. 

19.  It  is  not  necessary  to  show  that  his  premises  were  first  ignited.     Id. 

20.  A  locomotive  may  have  spark-arresters  and  yet  have  other  defects  from 
whi(?h  it  may  set  fire  to  premises.     Id. 

21.  It  should  be  left  to  the  jury  to  determine  whether  the  plaintiff  was  in- 
jured by  omission  to  ring  the  bell  or  blow  the  whistle,  and  a  failure  so  to  do 
is  fatally  defective.      C,  B,  ^  Q.  Railroad  Co.  v.  Xotzki,  589. 

22.  A  consignee  of  lumber,  who  renders  the  railroad  carrier  the  full  rates 
chargeable  by  law  for  the  entire  distance  carried,  is  entitled  to  possession  of 
the  lumber.     AckUy  et  al.  v.  C,  M,  ^  St.  P.  Railwni/,  648. 

23.  And  this,  notwithstanding  the  Inst  of  two  connecting  companies  had 
paid  the  full  amount  tendered  to  the  original  carrier.     Id. 

24.  When  the  full  rates  allowed  by  law  are  collected  bv  one  of  two  con- 
necting  companies,  the  sum  should  be  equitably  divided  between  them.    Id. 

25.  The  plaintiff  was  driving  a  horse  known  to  be  afraid  of  locomotives  upon 
a  road  parallel  and  contiguous  to  defendants'  railroad.  The  en<;ineer  of 
an  approaching  train  blew  the  whistle  of  the  locomotive  once  or  twice  (there 
being  conflictintr  evidence  on  this  point),  w^hich  caused  the  horse  to  run  off, 
and  the  plaintiff  was  thereby  tbrown  from  the  vehicle  and  injured  :  Htld^  that 
the  question  whether  the  use  of  the  whistle  the  second  time  was  negligence  was 
for  the  jury,  but  not  whether  any  use  thereof  was  such.  The  nature  of  the 
place  and  the  habit  of  the  company  were  conclusive  that  the  whistle  should 
be  blown  once,  and  the  jury  should  not  have  been  permitted  to  say  that  this 
was  negligence  :  Held,  further,  that  the  use  of  a  horse  known  to  be  afraid 
of  locomotives  in  the  vicinity  of  a  railroad  was  contributory  negligence.    P., 

W.  Sf  B.  Railroad  Co.  v.  Stinger,  659. 

26.  A  boy  over  eight  years  of  age  was  sent  on  an  errand  by  his  mother, 
which  required  him  to  cross  a  railroad  track.  lie  took  a  short  cut  along  the 
track,  and  was  overtaken  and  killed  by  a  train  going  in  the  same  direction. 
The  place  where  the  boy  was  killed  was  within  the  limits  of  a  city,  on«l  the 
train  was  moving  at  a  rate  of  speed  between  eighteen  and  twenty-five  miles  an 
hour :  Held,  that  the  question  of  contributory  ncglij^ence  in  the  parent  and 
child  was  for  thy  jury,  and  that  the  same  amount  of  care  could  not  be  de- 
mandeil  from  a  child  as  from  an  adult :  Held,  further,  that  regard  must  be  had 
to  the  habits,  character,  condition  and  circumstances  of  people  living  in  a  city 
and  along  the  line  of  a  railroad,  in  ascertaining  what  degree  of  care  is  neces- 
sary in  running  trains  upon  the  outskirts  of  a  city,  and  that  an  admitted  tres- 
pass upon  the  road  would  not  necessarily  bar  an  action  for  damages.  Penn- 
sylvania Railroad  v.  Leeds,  665. 

27.  On  application  for  commissioners  to  estimate  damages  for  land  taken 
by  a  railroad,  the  only  inquiry  is,  has  applicant  a  primd  facie  right.  Dela- 
ware, L.  4r  W,  Railroad  v.  Hudson  Tunnel  Railroady  703. 

REAL  ESTATE.     See  Partnebship,  32. 

RECEIPT.     See  Stamp. 

RECEIVER.     See  Partnership,  21. 

1.   Has  no  legal  title  to  the  assets  of  the  estate,  and  cannot  maintain  trove 
until  they  have  actually  passed  into  his  possession.     Singerly  v.  Fox,  126, 
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2.  Landlord  cannot  set  off  rent  due,  in  a  suit  hj  receirer  for  price  of  goods 
sold  on  premises,  to  him.     Singerly  y.  Fox<^  126. 

3.  Receirer  may  maintain  suit  in  his  own  name.     Id. 

RECORD.     See  Etidencb,  4. 

RELEASE.     See  Vendos  amd  Purcuaseb,  9,  12. 

RELIGIOUS  SOCIETY. 

1 .  Civil  courts,  in  exerting  their  jurisdiction  over  religions  societies,  will 
adopt  their  rules  and  enforce  their  polity  in  the  spirit  for  which  they  were 
designed.     Harriton  et  aL  v.  Hoyle  et  al.^  127. 

2.  The  decisions  and  orders  of  such  societies  shall  have  the  effect  designed, 
where  public  policy  or  the  law  is  not  contravened.     Id, 

REPLEVIN.     See  Dihtrbss,  4  ;  Evidence,  26  ;  Timber,  3. 

1.  Where  plaintiff  elects  to  take  the  value  of  the  property  with  damages 
for  detentions,  the  damages  are  same  as  in  trover,     Bigelow  v.  DoolUtUj  326. 

2.  The  damages  are  the  interest  on  the  value  from  time  of  taking,  with  an 
allowance  for  the  use  of  the  property.     Jd, 

3.  The  court  may  order  remission  for  anything  in  excess  of  this.     Id,. 

4.  May  be  maintained  without  previous  demand  against  a  bond  fide  pur- 
chaser from  one  who  had  no  right  to  sell.     Prime  v.  CV>66,  463. 

'  5.  Such  purchaser  is  not  lawfully  in  possession.     Id, 

RES  ADJUDICATA.     See  Eqdxtt,  5. 

1.  A  decree,  in  a  suit  establishing  priority  of  liens,  is  not  binding  on  a 
stranger  to  such  suit,  where  the  decree  was  rendered  without  the  presence  of 
the  necessary  parties.     Hemminway  v.  Davie,  56. 

2.  Where  the  meaning  of  a  railroad  contract  has  been  settled  in  a  judicial 
proceeding,  the  question  is  concluded  in  all  subsequent  suits.  T\oga  Railroad 
V.  Bhssburg  ^  Corning  Railroad,  197. 

3.  Where  items  of  set-off  are  allowed  to  defendant  by  an  alderman  and 
judgment  rendered  for  balance  due,  suit  on  such  items  are  barred  by  the  judg- 
ment.    Gilbert  v.  Earl,  756, 

4.  It  is  competent  to  show  of  what  a  judgment  is  made  up  of,  by  evidence 
aliunde.     Id, 

RESPONDEAT  SUPERIOR.     See  Master  and  Sertakt,  3. 

RIPARIAN  OWNER.     See  Nutsakcb,  8,  10,  11. 

1 .  If  the  accumulation  of  dirt  in  a  dam,  causes  the  growth  of  a  certain  grass, 
which  thereby  backs  the  water  on  a  neighbor's  land,  the  owner  is  liable. 
Knoll  V.  Light  et  aL,  585. 

2.  If  the  growth  of.  grass  was  the  result  of  natural  causes,  he  will  not  be 
liable.     Id. 

3.  The  party  injured  by  the  growth  of  grass  had  the  right  to  enter  on  the 
other's  land  and  remove  it.     Id, 

RIVER.     See  Nuisance,  8. 

ROAD.     See  Damages,  10. 

SALE.     See  Agent,  4,  5,  8  ;  Equity,  22  ;  Husband  and  Wife,  30 ;  Mort- 
gage, 12. 

A  bill  of  sale,  although  broad  enough  in  its  terms,  does  not  include  pro- 
perty not  in  the  knowledge  or  contemplation  of  the  vendor,  and  under  the 
Missouri  practice  a  bill  in  equity  will  lie  for  an  account  of  such  property,  with- 
out asking  a  formal  rescission  of  the  bill  of  sale.     Pomeroy  v.  Benton,  306. 

SCHOOL.     See  Taxation,  14. 

SET-OFF.     See  Bills  and  Notes,  40 ;  Partnership,  4,  5  ;   Receiver,  2  ; 
Vendor  and  Purchaser,  6. 

SHERIFF'S  SALE. 

1 .  A  refusal  by  sheriff  to  adjourn  a  sale,  is  no  ground  for  setting  the  sale 
aside.     Morris  v.  Woodward,  326. 
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2.  On  a  sheriff's  sale  of  mortgaged  premises,  where  the  sheriff  was  offered 
the  whole  amount  of  the  debt  for  an  undivided  half  of  the  tract,  previous  to 
the  sale,  but  refused  it  and  sold  the  whole  mortgaged  premises,  the  sale  should 
be  set  aside.      Quaw  v.  Lameraux  et  af.,  707. 

3.  The  fact  that  purchaser  had  conveyed  a  part  of  the  property  should  not 
prevent  the  sale  being  set  aside,  the  conveyance  being  made  pending  the 
motion  to  vacate.     Id. 

SHIPriNG. 

Where  the  conduct  of  a  pilot  is  free  from  fraud,  negligence  or  violation  of 
law,  he  is  not  {guilty  of  barratry,  though  the  owner  of  the  vessel  has  been  in- 
jured.    Germania  Ins.  Co.  v.  Sherlock ^  584. 

SIDEWALK.     See  Municipal  Cobporation,  I,  8,  26. 

SLANDER.     See  Evidence,  24. 

1.  In  slander  a  justification  on  the  ground  that  the  charge  is  true,  can  only 
be  sustained  by  evidence  which  would  justify  a  conviction  for  the  offence. 
Tucker  V.  CVi//,'61. 

2.  Plaintiff  must  prove  the  speaking  of  enough  of  the  words,  alleged  to 
constitute  the  slanderous  charge,  and  not  equivalent  words.     Id. 

3.  It  is  error  in  action  for  slander,  in  importing  that  an  unmarried  female 
submitted  to  sexual  intercourse,  to  charge  that  defendant,  having  pleaded 
justification,  must  prove  the  plaintiff  a  woman  of  bad  character  beyond  a 
reasonable  doubt.      Wilson  v.  Barnetf  61. 

SNOW.     See  Municipal  Corporation,  26. 

SPECIFIC  PERFORMANCE.     See  Husband  and  Wife,  35. 

1.  A  purchaser  is  entitled  to  have  a  contract  for  sale  of  land  specifically 
executed,  with  an  abatement  from  purchase-money  for  deficiency  of  title. 
Buck's  Appeal,  128. 

2.  Purchaser  from  husband  takes  the  risk  of  wife  joining  in  the  deed.     [d. 

3.  Specific  performance  will  not  be  decreed  against  husband  whose  wife 
refuses  to  join,  unless  purchaser  will  pay  full  purchase-money.     Id. 

4.  The  specific  performance  of  a  contract  is  n  matter  not  of  absolute  right 
in  the  party,  but  of  sound  discretion  in  the  court.  Marsh  v.  Fairbury  Railroad 
Co.,  561. 

5.  Railroad  companies  are  incorporated  not  for  the  promotion  of  mere 
private  ends,  but  in  view  of  the  public  good  they  may  subserve  ;  hence,  con- 
tracts with  them  which  cannot  be  specifically  enforced  without  interfering 
with  the  rights  of  the  public,  v/ill  not  in  equity  be  enforced.     Id. 

6.  Courts  of  equity  will  not  enforce  specific  performance  of  a  contract,  based 
upon  a  family  arrangement  between  father  and  son,  in  reference  to  atrreement 
to  give  the  son  certain  land  for  services,  where  there  is  any  want  of  precision 
in  the  contract.      Wright  v.   Wright,  710. 

STAMP.     See  Bills  and  Notes,  14  ;  Deed,  2. 

An  unstamped  receipt  is  admissible  in  evidence,  where  maker  testifies  it 
was  omitted  without  fraudulent  intent.     Emery  v.  Hohson,  399. 

STATUTE.     See  Bankruptcy,  17. 

1 .  A  statute  which  revises  the  whole  subject-matter  of  a  former  one,  works 
ft  repeal  of  it  without  express  words.  Oleson  v.  G.,  B.  ^  Lake  Pepin  Bail- 
road,  710. 

2.  One  legislature  cannot  bind  future  ones ;  hence  a  law  which  enacts  that 
towns,  &c.,  shall  not  aid  a  railroad,  "by  virtue  of  the  authority  of  any  other 
law  of  the  state,^*  must  be  understood  of  laws  existing  at  the  time  of  passage 
of  such  law.     Id. 

3.  An  act  and  its  supplement  are  to  bo  construed  as  one  law.  Van  Riper 
Y.  Essex  Public  Road,  711. 

STOCK.     See  Banks  and  Banker,  3;  Contract,  2,  8. 

STOCKHOLDER.     See  Corporation,  10. 
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1.  The  same  proof  of  aser  which  establishes  the  ri^ht  to  the  use  of  the 
waters  of  a  stream,  is  equally  conclusive  as  to  the  limitation  of  the  right. 
Griffin  V.  Bartlett,  711. 

2.  One  who  has  a  right  to  flow  a  meadow  from  October  to  June  to  the 
height  of  an  ancient  dam,  cannot  flow  the  land  in  a  difl^erent  manner  or 
greater  extent,  by  tightening  the  dam  and  consuming  less  water  by  the  aid  of 
new  mills  and  machinery.     Id, 

3.  The  burden  of  proof  is  on  the  party  claiming  a  right  to  flow.     Id, 

4.  A  stream  which  is  a  navigable  highway  for  part  of  the  year  only  for  the 
purpose  of  running  logs,  is  subject  to  the  public  easement  only  at  such  times 
as  it  is  capable  of  being  used  for  that  purpose,  in  its  natural  conditions. 
Thunder  Bay  River  Doom  Co,  v.  Speechley,  712. 

5.  An  attempt  to  render  it  capable  by  artificial  means  would  make  the  party 
liable  to  the  riparian  owners.     Id, 

STREET.     See  Homestead,  4  ;  Municipal  CoRPOBATioif,  17,  19. 

1.  The  conveyance  of  lots,  by  referring  to  streets  laid  down  on  a  map 
adopted  by  commissioners,  is  a  dedication  on  the  part  of  the  owner  of  the  land 
within  the  lines  of  the  streets.      Clark  v.  City  of  Elizabeth^  127. 

2.  On  opening  the  streets  no  damages  will  be  allowed.     Id. 

3.  The  deed  is  the  best  evidence  of  dedication.     Id. 

4.  An  agreement  that  a  strip  of  land  should  be  used  as  a  public  street,  may 
be  enforced  in  equity,  whether  it  has  been  dedicated  to  the  public  use  or  not. 
Seegur  v.  Harrison,  590. 

5.  The  grantee  of  premises  conveyed  as  bounded  by  a  street,  is  bound  to 
take  notice  of  the  existence  of  such  street.     Id. 

6.  A  grant  of  land  forming  part  of  a  street  as  marked  on  a  map,  subject 
to  the  use  of  owners  of  lots  thereon  and  the  pulilic  generally,  is  n  dedication 
to  the  public  of  such  street.     Earle  v.  New  Brunswick  atui  AlitcJiell,  702. 

SUNDAY. 

One  travelling  upon  the  Sabbath,  without  excuse,  cannot  maintain  an  action 
against  the  town  for  any  damage  he  may  suffer,  through  defects  in  its  high- 
ways.    Johnson  v.  Town  of  Warhurg  \lrashurg\,  547. 

SURETY.     See  Bills  and  Notes,  23. 

1.  An  accommodation  endorser  who  Cakes  a  mortgage  from  principal,  con- 
ditioned to  save  harmless  and  pay  all  money  endorser  compelled  to  pay,  is 
entitled  to  the  benefit  of  such  mortgage,  if  he  has  to  pay  the  notes  at  matur- 
ity to  save  protest.     Aa^  Slate  Bank  v.  Davis,  62. 

2.  Payment  by  the  principal,  of  the  notes,  with  the  endorser's  money  is  a 
payment  by  endorser.     Id, 

3.  One  of  two  sureties  who  has  paid  half  the  debt,  cannot  have  an  order 
directing  the  sheriff  to  levy  an  execution  issued  for  the  residue,  upon  the  co- 
surety's property.     Schooley  v.  Fletcher,  62. 

4.  Only  a  surety  who  has  paid  more  than  his  share,  is  entitled  to  contribu- 
tion.    Id. 

5.  An  agreement  to  extend  time  of  payment  in  consideration  of  an  increased 
rate  of  interest,  if  made  without  surety's  consent,  discharges  him.  Huff  v. 
Cole,  62. 

6.  An  agreement  endorsed  on  a  note  to  pay  an  increased  rate  of  interest 
thereafter,  if  made  by  principal  only,  and  without  the. surety's  consent,  does 
not  of  itselfchange  the  contract  evidenced  by  the  face  of  the  note.     Id, 

7.  An  agreement  to  continue  to  pay  the  same  rate  specified  in  the  note, 
even  if  above  the  legal  rate,  is  not  a  consideration  for  a  promise  to  extend 
time,  and  will  not  discharge  a  surety.     Ahel  v.  Alexander,  63. 

8.  Acceptance  of  interest  in  advance  is  such  a  consideration  for  promise  of 
forbearance,  for  time  the  interest  is  so  paid,  as  will  discharge  surety.     Id. 

9.  An  extension  until  *'  summer**  means  the  first  dav  of  June  ;  courts  take 
judicial  notice  of  the  seasons.     Id. 

10.  Is  not  dischnrired  by  a  contract  of  his  principal,  which  does  not  place 
him  in  n  diHerent  po'iition.     lioach  v.  Summers,  199. 

11.  Taking  a  mortgage  to  secure  the  payment  of  a  note  which  has  matured, 
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(Iocs  not  suspend  the  remedy  on  the  note,  and  therefore  does  not  discharge  the 
surety.     Brengle  v.  Bushey^  263. 

12.  A  surety  on  a  lease  who  notifies  the  landlord  hefore  the  expiration  of  a 
year,  that  he  will  not  be  bound  beyond  the  current  year,  will  not  be  liable  if 
tenant  holds  oirer.     Pleasonton^K  Appeal^  263. 

13.  A  surety  cannot  at  will  discharge  himself  from  his  contract.     Id. 

14.  The  equitable  rip:ht  of  n  Hurcty  to  .«uhrogfttion,  only  trocs  so  far  as  is 
necessary  for  his  protection.     Matter  of  Attachment  against  Hewitt^  327. 

15.  Mere  delay  by  a  creditor  to  enforce  his  legal  remedies  does  not  dis- 
charge a  surety.     Sutninerhiil  v.  Tapp,  392. 

16.  A  surety  who  si^ns  a  bond  in  blank,  cannot  in  a  suit  on  the  bond,  set 
up  a  private  understanding  he  had  with  the  principal  as  to  the  filling  up  of  the 
blanks.     Buttery,  United  States^  521. 

17.  A  special  act  of  the  legislature,  giving  time  to  a  particular  tax  collector 
to  collect  and  account  for  the  taxes,  operates  to  release  his  sureties.  Johtuon 
V.  Hacker,  730. 

TAXATION.     See  Constitutional  Law,   7;  Duress,  1  ;   Municipal  Cor- 
poration, 16. 

1.  An  agreement  by  which  a  state  surrenders  its  power  of  taxation  must  be 
clearly  and  unequivocally  shown.  North  Alissouri  Railroad  Co.  v.  Maguire^ 
118. 

2.  The  Act  of  legislature  of  Missouri  of  February  16th  18S5,  for  the  com- 
pletion of  the  North  Missouri  Railroad,  is  net  >uch  an  agreement.     Id. 

3.  The  ordinance  of  April  8th  1865,  was  a  true  exercise  of  the  taxing  power 
of  the  state.     Id. 

4.  The  Act  of  the  Missouri  Legislature  of  December  25th  1852  created  a 
contract  not  to  tax  the  Pacific  llaitroad.     Pacific  Railroad  v.  Maguire,  119. 

5.  The  ordinance  of  July  4th  1865,  levying  a  tax,  impaired  the  obligation 
of  the  contract  and  was  void.     Id. 

6.  The  intention  must  be  clear  in  order  to  exempt  any  particular  property 
from  taxation.     Freese,  Pros.  v.  Woodruff,  263. 

7.  Bonds  of  a  city  issued  under  a  special  act,  are  not  exempt  by  force  of  a 
clause  in  the  general  charter,  stating,  ^*  that  bonds  issued  by  the  mayor,  &c., 
shall  be  free  of  taxes.**     Id. 

8.  An  net  taxing  all  railroads  *^  doing  business  within  the  state,"  applies  to 
a  railroad  incorporated  by  another  state,  but  having  forty-five  miles  of  its 
road  in  the  state  which  passed  such  act.  Erie  Railway  Co.  v.  Pennsylvania, 
527. 

9.  An  agreement  by  a  state  to  exempt  from  taxation,  must  be  clear  and  un- 
mistakable.    Id. 

10.  In  sec.  2,  article  12,  of  the  Constitution  of  Pennsylvania,  the  word 
**  public'*  is  used  in  some  instances  to  dcscrilxj  the  ownership  of  property,  in 
others  as  merely  descriptive  of  the  use  to  which  it  is  applied.  Gerhe,  Treas- 
urer V.  Pur  cell,  753 

11.  As  applied  to  Rchool-houses  it  is  used  in  the  former  sense.     Id. 

12.  The  fact  that  the  use  of  property  is  free  is  not  a  necessary  element  in 
determining  whether  the  use  is  public  or  not.     Id. 

13.  A  charity  in  a  legal  sense  includes  not  only  gifts  for  the  benefit  of  the 
poor,  but  endowments  for  the  advancement  of  learning  or  encouragement  of 
science  and  art.     Id. 

14.  Schools  established  by  private  donations  and  carried  on  for  the  benefit 
of  the  public,  are  public  charities.     Id. 

15.  The  Constitution,  in  authorizing  exemptions  from  taxation,  has  refer- 
ence to  property  and  the  uses  to  which  it  is  applied,     /r/. 

16.  The  authority  to  exempt  houses  used  exclusively  for  public  worship, 
carries  with  it  the  authority  to  exempt  such  grounds  as  arc  necessary  for  their 
use.     Id. 

17.  A  parsonage  does  not  come  within  the  exemption.     Id. 

TELEGRAPH. 

1.  A  condition  exempting  a  telegraph  company  from  liability  for  any  cause, 
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TELEGRAPH. 

is  against  public  policy  and  void.     Bartlett  r.  Western  Union  TeUgraph  Co.^ 
1U9. 

2.  In  an  action  for  the  erroneous  transmission  of  a  messajje,  the  burden  is 
on  the  company  of  showing  that  the  error  was  caused  by  some  agency  for 
which  it  wns  not  liable.     Id. 

3.  Tub  Law  of  Contracts  bt  Telegraph,  401. 

TENDER.     See  Vendor  and  Purchaser,  22. 

TIMBER. 

1.  Timber  cut  upon  land  the  title  of  which  is  in  the  state  belongs  to  the 
state.     SchuUnherg  v.  Harriman^  463. 

2.  When  cut,  though  it  becomes  personalty,  its  title  is  not  changed,  it  is  the 
property  of  the  owner  of  the  land.     Id, 

3.  In  Minnesota,  when  logs  cut  from  state  lands  are  intermingled  with 
others,  an  equal  amount  may  be  replievcd  from  the  mass.     Id, 

TIME.     See  Surety,  9  ;  Vendor  and  Purchaser,  S. 

TITLE.     Sec  Equity,  1  ;  Grant,  1. 

1 .  The  title  of  the  finder  of  lost  sroods,  is  good  against  all  the  world  except 
the  owner.     Lawrence  v.  Bucky  2C0. 

2.  An  Abstract  of  Title,  529. 

TORT.     See  Action,  3. 

TOWN.     See  Highway,  10. 

TREES.     See  Vendor  and  Purchaser,  2. 

TRESPASS.     Sec  Navigable  Waters,  3. 

1.  If  jury  in  trespass  quare  chusum,  find  a  special  rcrdict  that  the  title  is 
in  defendant,  he  is  entitled  to  a  general  verdict.  South  Hampton  v.  Fowler^ 
395. 

2  Lies  for  the  continuance  of  a  wrongful  erection  even  after  satisfaction  of 
a  judgment  for  its  erection.     RusseU  v.  Brown^  527. 

3.  Owners  of  animals  kept  in  common  are  jointly  liable  for  a  trespass 
committed  by  them.     .Tack  v.  IludnaU,  760. 

TROVER.     See  Execution,  3;  Mortgage,  16;  Receiver,  1. 

TRUST   AND  TRUSTEE.     See    Decedents'    Estate,    5;    Husband   and 
Wife,  18,  19;  Municipal  Corporation,  14,  15;  Partnership,  15,  17. 

1.  Ecjuity  will  relieve  from  a  voluntary  trust  where  its  purpose  has  been 
fnlfillcd  and  there  is  no  other  reason  to  preserve  it.      Tucker^*:  Appeal^  264. 

2.  After  husband's  death  wife  will  be  entitled  to  a  conveynnce  of  property 
conveyed  by  herself  and  husband  in  trust  lor  her  separate  use.     Id, 

3.  A  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase-money 
when  the  testator's  debts  are  charged  on  his  estate.  Dewey\  ExW  v.  Rug- 
glesy  327. 

4.  Otherwise  if  the  executors  have  committed  a  breach  of  trust  to  which 
the  purchaser  is  a  party.     Id. 

5.  Transfer  of  possession  is  not  necessary  in  order  to  constitute  the  donor 
of  property  a  trustee  of  it.     Eaton  v.  Cook,  327. 

6.  A  direction  by  writing  or  parol  to  a  debtor,  to  hold  the  money  in  trust 
for  a  third  person,  creates  a  trust  in  favor  of  donee.     Id. 

7.  Omission  on  the  part  of  a  trustee  to  give  a  bond  required  by  statute 
does  not  divest  the  legal  estate  of  the  trustee.      Gardner  v.  Brown y  464. 

8.  The  trustee  in  a  trust  deed,  made  by  way  of  mortgage,  is  a  necessary 
party  to  any  proceedings  to  foreclose.     Id. 

ULTRA  VIRES. 

It  is  not  ultra  vires  for  a  canal  company  having  the  right  to  draw  water 
from  a  river,  to  ngrrce  to  discharire  its  waste  water  at  a  certain  point.  Arm- 
strong v.  Penna.  Railroad  Co.y  700. 
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USAGE. 

1 .  A  practice  to  treat  a  contract  as  binding,  only  at  the  conTenienoe  of 
either  party,  cannot  be  upheld  as  a  commercial  usage,  it  is  repugnant  to  the 
principles  of  law.     Randall  v.  Smith,  464. 

2.  A  usage  must  be  certain,  general,  known,  reasonable  and  not  repugnant 
to  the  rules  of  law.     Id, 

USURY.     Bills  and  Notes,  48. 

1.  A  debtor  who  in  settling  with  the  executors  of  an  estate,  allows  usurious 
interest  and  gives  his  notes  to  a  legatee,  is  estopped  in  a  suit  on  the  notes  from 
setting  up  the  usury  as  a  defence.     McCoy  r.  Stranahan^  200. 

2.  An  intent  on  the  part  of  the  lender  to  stipulate  for  unlawful  interest  is 
necessary  to  constitute  usury.     Grant  r.  Merrill,  711. 

3.  Where  the  lender  knowingly  accepted  and  retains  guch  a  contracty  the  intent 
is  established.     Jd, 

VENDOR  AND  PURCHASER.     See  Deed,  Q. 

I.   0/ Real  Estate, 

1 .  It  is  no  defence  to  suit  for  purchase-money,  that  vendee  has  a  deed  with 
covenants  of  title,  and  that  there  is  an  outstanding  title,  if  it  has  not  been 
asserted.     Buckles  et  al.  v.  Northern  Bank  of  Kentucky ^  63. 

2.  A  sale  uf  growing  trees  otherwise  absolute,  is  not  rendered  conditional 
by  stipulation  as  to  time  of  removal.     IJoit  v.  The  StratteH  Mills,  326. 

3.  If  no  time  is  fixed,  grantee  has  a  reasonable  time  for  removal.     Id. 

4.  If  grantee  enters  and  removes  the  trees  after  expiration  of  reasonable 
time,  he  is  liable  in  trespass  for  the  entry.     Id, 

5.  It  is  a  good  defence  to  a  suit  on  a  note  for  the  purchase-money,  that  the 
vendee,  at  the  request  of  vendor,  deposited  the  money  in  the  hands  of  a  third 
party  to  be  paid  when  a  conveyance  was  executed.     Eads  v.  Murphy,  400. 

6.  Whenever  damages  may  be  recoverable  by  a  vendee  for  matters  arising 
out  of  the  contract  of  purchase,  they  may  be  insisted  on  as  set-off.     Id. 

7.  An  administrator  selling  real  estate  under  an  order  of  the  Orphans' 
Court,  will  be  required  to  make  a  proportionate  abatement  from  the  purchase 
money  for  a  deficiency  in  the  lot  of  ground  sold,  but  the  sale  will  not  be 
rescinded.     Carmody  v.  Brooks,  400. 

8.  A  vendee  v/ho  has  the  option  of  cancelling  his  contract  any  time  before 
payment  of  second  instalment  of  purchase-money,  if  he  assigns  his  interest 
to  a  third  party,  abandons  his  right  to  terminate  and  remains  liable  to  the 
vendor.     Stevens  y.  Millard,  1\2, 

9.  The  release  by  a  joint  vendee  of  his  right  of  action  against  the  vendor, 
is  a  release  by  the  other  vendee  also.     James  v.  Aiken,  760. 

10.  A  vendor  who  assures  a  purchaser  that  the  neighborhood  is  free  from 
sickness,  when  it  is  subject  to  fever  and  ague,  cannot  enforce  an  agreement  to 
purchase  against  the  vendee.     Holmes'  Appeal,  760. 

1 1 .  Such  an  agreement  would  not  be  enforced  if  the  neighborhood  was  nu- 
healthy,  and  no  misrepresentation  had  been  made  by  vendor.     Id.  \ 

12.  Where  one  joint  vendee  receives  a  certain  sum  for  the  release  of  his 
right  of  action  against  the  vendor,  tlie  other  vendees  are  entitled  to  a  share 
therein.    James  v.  Aiken,  760. 

n.   Of  Chattels. 

13.  Insolvency  of  vendee  at  the  time  of  purchase  is  not  sufficient  evidence 
of  fraud  to  set  aside  sale  of  goods,  and  enable  the  vendor  to  replevy.  Rod- 
man V.  Thalheimer,  199. 

14.  There  must  be  artifice,  trick  or  false  pretence  in  obtaining  possession. 
Id. 

15.  The  doctrine  of  insolvency  alone  rescinding  a  sale  does  not  obtain  in 
Pennsylvania,  as  it  does  in  New  York.     Id, 

16.  A  purchaser  takes  the  risk  of  quality  unless  there  is  fraud  or  warranty. 
Whitaker  v.  Eastwick,  199. 

17.  In  a  sale  of  goods  there  is  an  implied  warranty  of  title  and  of  the 
apecies,  but  not  of  quality.     Id. 

18.  Representation  is  not  warranty.     Id. 

19.  The  relation  of  seller  and  buyer  is  not  a  confidential  one.     Id. 

20.  A  purchaser  may  recover  so  much  of  the  consideration  paid  for  the 
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Bale  of  liqaor,  as  is  illegal  under  the  statate;  declaring  "  that  all  payments 
for  liquor  sold  in  violation  of  law,  shall  bo  considered  to  be  withoat  considera- 
tion and  against  equity."     McGuinnesa  ▼.  Bligh,  393. 

31.  It  is  for  the  jury  to  determine,  whether  when  goods  are  intrusted  to  a 
carrier  to  be  carried  to  a  consignee,  it  is  a  deliyery  to  the  consignee  for  him- 
self or  as  agent  for  another.     State  of  Maine  ▼.  Intoxicating  Liqnorsy  528. 

22.  It  is  for  the  jury  to  determine  whether  there  has  been  n  sufRcient  tender 
by  the  vendor,  of  goods  purchased  on  buyer's  option  as  to  time.  Lockhart  y. 
Bonsali  et  al.,  759. 

23.  It  is  purchaser's  duty  to  gpve  reasonable  notice  of  the  place  of  delivery 
and  to  be  there  ready  to  receive  the  goods.     Id. 

24.  The  purchaser  is  not  bound  to  a^-copt  more  or  less  than  his  contract, 
but  if  there  is  a  larger  quantity  from  which  he  might  separate  his  purchase, 
it  is  sufficient.     Id, 

25.  If  the  vendor  offers  to  deliver  in  good  faith,  he  is  not  bound  to  set 
aside  the  precise  quantity  named,  before  offering  to  deliver.     Id. 

VENUE.     See  Criiiinal  Law,  24. 

VERDICT.     See  Trkbpass,  1. 

The  declaration  of  the  foreman  in  the  presence  of  the  jury,  as  to  what  they 
intended  to  include  in  the  verdict,  may  be  used  to  correct  an  informal  verdict. 
South  Hampton  v.  Fowler,  400. 

VESSEL.     See  Insurancb,  19. 

VOTE.     Sec  Bribery,  1,2;  Citizen,  2,  7,  8. 

1.  An  indictment  charged  that  defendants  unlawfully  prevented,  &c.,  from 
TOtingat  a  municipal  election  in  Peter8bur<r,  certain  legally  registered  voters 
qnaliOed  according  to  law.  Another  indictment  charged  timt  def'cifidnnts  re- 
fused to  register  certain  legally  qualified  eicctors  of  Al'ricnn  descent,  as  voters 
atthe  said  election.  On  demurrer  it  was  heid,  by  Bond,  Circuit  J.,  that  the 
indictments  were  sufficient,  end  that  the  motive  of  hostility  to  race,  &c., 
might  be  inferred  from  the  acts  charged  ;  by  Huoiieb,  J.,  contrd^  that  tiie 
indictments  were  defective  for  not  charging  that  the  acts  were  done  on  ac- 
count of  race,  color  or  previous  condition  o\'  servitude,  and  that  tliey  sliould  be 
quashed.      U.  S.  v.  Judges  of  Petersburg  Elect  ion  ^  105. 

2.  Per  Hughes,  J.  The  4th  section  of  tlie  Enforcement  Act  of  May  31st 
1870,  is  not  fuunded  on  the  Fifteenth  Amendment  and  is  unconstitutioiini.  Id. 

3.  The  Federal  Coorte  have  no  jurisdiction  to  protect  rights  which  ac- 
crue from  the  citizenship  of  a  state,  hut  only  such  as  accrue  from  citizensiiip 
of  the  United  States.  The  right  to  vote  belongs  to  the  former  class.  It  is 
not  a  natural  or  ixxh^Tanl  right  \ml  ^privHerje  conferred  or  withheld  hv  the 
several  states  in  their  own  discretion.  The  only  guarantee  of  the  United 
States  in  tliis  connection  is  under  the  Fifteenth  Amendment,  that  no  state 
shall  deny  or  abridge  the  privilege  on  account  of  race,  color  or  previous  con- 
dition of  servitude.  The  only  case  in  which  the  Federal  courts  can  entertain 
jurisdiction  of  any  question  upon  this  right  is  where  a  violation  of  this  guar- 
antee is  alleged.     Id. 

WAGER.     See  Contract,  8. 

WATERS  AND  WATERCOURSES. 

1.  The  right  of  fishing  in  ths  tide-waters  of  New  Jersey  is  primd  facie 
common  to  all  the  people  of  the  state.      Wooley  v.  Campbell^  128. 

2.  The  legislature  may  grant  the  exclusive  right  to  private  individuals  to 
fish  and  plant  oysters  in  lands  under  tide  water      Id. 

WAR.     Sec  Covfedbrats  Statkb,  8;   Constitutional  Law,  11  ;   Courts, 
9;  Limitations,  4. 

1.  War  Claims  aoainst  thr  United  States,  65. 

2.  TujB  LATA  Civil  War,  its  effects  ok  Civil  Remedies,  129. 

WARRANTY.     See  Vendor  and  Purchaher,  17,  18. 

I.  Purchaser  has  a  right  to  rely  on  warranty,  though  he  mar  have  an  op- 
portunity to  examine  the  property.     First  National  Lank  v.  Grindstajf^  61. 
TOL.  XXIIL— lOS 
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WARRANTY. 

2.  Where  an  article  warranted  proves  utterly  worthless,  the  rendee  Bajr 
allege  the  warranty  and  worthlessness  as  a  defence  to  the  parchase-moner, 
without  an  offer  to  re-delirer  it  to  the  seller.     Dill  v.  0*Ferrell,  61. 

3.  In  an  exchange  of  personal  property,  as  well  as  in  a  sale,  there  is  an 
implied  warranty  of  title.     Hmrst  t.  Sackeit^  263. 

4.  The  party  who  has  the  exchanged  property  taken  from  him  under  prior 
encumbrance,  may  rescind  the  contract  and  sue  either  for  the  consideration, 
or  for  goods  sold  and  delivered.     Id. 

5.  The  contract  is  not  rescinded  while  any  part  of  the  property  is  retained 
by  the  party  bringing  suit.     Id. 

6.  An  action  may  be  brought  on  the  implied  warranty  without  rescinding 
the  contract.     Id. 

7.  In  cases  of  warranty,  vendee  may  bring  his  action  for  recovery  of 
damages,  or  recoup  for  the  breach,  without  returning  the  property  or  notify- 
ing vendor.     Bonn^l  v.  Jacobs^  328. 

8.  Where  the  warranty  of  a  furnace  was,  **  that  it  would  do  the  work-  effi- 
ciently and  heat  the  house,"  if  vendee  keeps  it  without  notifying  vendor  that 
it  is  defective,  he  waives  his  claim  for  any  defect.     Id. 

9.  It  is  a  breach  of  the  warranty  against  encumbrances  when  at  the  time 
of  the  execution  of  the  deed,  the  land  is  subject  to  the  right  of  way  of  a  rail- 
road and  a  street.     Burk  v.  Bill  et  ax.,  591. 

10.  A  grantee  may  recover  though  he  had  knowledge  of  the  encnmbrmnce 
when  he  accepted  the  covenant.     Id. 

1 1 .  A  covenantee  is  entitled  to  nominal  damages  only,  until  he  has  re- 
moved the  encumbrance  or  been  injured  by  it.     Blcuk  v.  Coan^  591. 

12.  Until  there  has  been  a  substantial  injury  there  can  be  no  ground  for 
substantial  damages.     Id. 

WASTE. 

1.  Mortgagor  will  not  be  allowed  to  commit  waste  upon  the  mortgaged 
premises.     Coggill  v.  Millbum  Land  Co,,  328. 

2.  No  authority  to  commit  waste  will  be  implied  from  the  price  paid.     Id. 

WAY.     See  Wareanty,  9. 

WILL.     See  Charitablb  Use;  Dbcedbntb'  Ebtate,  5  ;  Equity,  9. 

1.  An  estate  to  his  widow  for  her  life,  with  reversion  to  his  heirs,  is  not 
such  a  provision  by  a  testator,  who  has  a  posthumous  child,  as  to  prevent  the 
child  taking  under  sect.  8th,  R.  8.  c.  74  of  Maine.  Waterman  v.  Hawking, 
528. 

2.  There  must  be  a  specific  provision  made  for  the  unborn  child,  in  order 
to  relieve  the  judge  of  probate  from  assigning  a  share  of  its  father's  estate  to 
the  child.     Id. 

3.  If  the  widow  has  waived  the  provision  for  her  benefit,  the  share  of  the 
child  is  to  be  taken  wholly  from  the  residuary  legatee.    Id. 

4.  That  the  executor  has  delivered  the  property  to  the  legatee,  before  the 
birth  of  the  child,  is  no  defence  to  a  suit  on  his  bond  for  the  child's  share. 
Id. 

5.  <'  Die  without  an  heir,"  means  die  without  a  child  capable  of  inheriting 
in  certain  cases.     McGunnigU  v.  McKee,  754. 

6.  A  child  legitimated  by  Act  of  Assembly  would  take  under  such  limita- 
tion.    Id.  * 

7.  A  child  legitimated,  becomes,  for  all  purposes  of  inheritance,  a  lawful 
child.     Id. 

WITNESS.     See  Cbimival  Law,  S;  Fracticb,  S. 

1.  Under  the  Act  of  July  2d  1864,  providing  that  no  witness  shall  be  ex- 
cluded *^  because  he  is  a  party  interested  in  the  issue,"  a  witness  may  testify 
by  deposition.      Cornett  v.  Williams,  328. 

2.  A  party  called  as  witness  by  his  adversary,  under  the  Act  of  1869  of 
Pennsylvania,  may  have  leading  questions  put  to  him.  Brubaker*i  Adm'r  v. 
Taylor,  524. 

3.  The  party  so  called  is  to  be  considered  as  .if  originally  examined  on  his 
own  behalf,     fd. 

4.  Hi  8  testimonv  mav  be  contradicted  by  proof  of  inconsistent  declarations. 
Id. 
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WITNESS. 

5.  A  witness  will  be  presumed  to  state  what  is  within  his  knowledge,  and 
that  his  knowledge  was  derived  from  proper  sources.  Peierson  v.  Wheder^ 
712. 

6.  Under  the  Act  of  April  15th  1869  of  Pennsylvania,  a  wife  may  be  called 
by  her  husband  as  a  witness.     BalletUine  v.  WhiUy  755. 

7.  Where  one  partner  is  dead,  in  a  suit  against  the  survivor,  the  plaintiff  is 
not  a  competent  witness  under  the  Act  of  April  15th  1859  of  Pennsylvania. 
Hanna  v.  Wray^  760. 

8.  Where  the  rights  of  a  party  to  a  thing  or  contract  have  passed  by  death 
to  another,  the  latter  cannot  testify  to  matters  occurring  in  the  lifetime  of 
the  deceased.     Id,  % 

9.  Whether  plaintiff  was  competent  to  testify  as  to  matters  between  hiai- 
self  and  surviving  partner  only,  not  decided.     Id. 

WOMEN.     See  Citizen,  11. 
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